T rey 25 toh Vee L” Z4 
BOMBAY AW EPORTER 





EDITORS : 
RATANLQ@L RANCHHODDAS, BA, LL B, 
ADVOCATE (0.8.), BOMBAY HIGH COURT, 

AND 
DHIRAJLAL KESHAVLAL THAKORE, BA, 
BARRISTER-AT-LAW. 


ASSISTANT EDITOR : 
MANHAR RATANLAL VAKIL, BA, LL B, 
BARRISTER-AT-LAW. 


Vol. XLVII—1945. 


BOMBAY: 


THE BOMBAY LAW REPORTER OFFICE: 
KREHNA MAHAL, 63 MARINE DRIVE. . 


` [All Rights Reserved. } 


CONTENTS 





ARTICLES 
Attachmept of Immovenble property n.u a ee ee 
Bombay High Court Criminal Circulars $.: ve » 47 Bom. L. R J... 
High Court of Bombey : 191919% : X : 47 Bom L. R J... 
Law of Limitation and the awards paed by the arbitrators 

under the Co-operative Societies Act, © .. ag -47 Boa L R J... 
Revision of the Payment of Wages Act sas oF Jo A Bam, LRT, 

GLEANINGS E 
What is “Charty” in law? Ya 25 @ al e. 

REVIEWS A 


Court-fees Act, 1870 and Swits Valuation Act 1887. ae y. Gatley, B.A, re 
and S. Appu Raa ee sa £ 

Daya-Vibhaga. By J. S. Pawie, M.A, LUB. x 

Draft HindgCode—A Study. | By K, B. Gajendragadkar, BA. pB 

Jiindu Law in British India. By S. V, Gupte, BA, LLB. 

Indian Contract Act and Specific Relief Act. By Sir Frederick Pollock 

International Law. By Neman Bentwick, London ` 

Kulkarni's Digest of Indian Caselaw, 1931-44. By V. M Kulkarni, BA, LLB. 

Labour and Factory Legisletion in India, By H. JL. Trivedi, B.Sc. 

Igw of Property (English and Indjgn). G. C Venkata Subberao, B.Sc, ML 


Medical Jurisprudence Ma Toxicology] Rao Bahadur Jaising P. Modi, L.RC.P. & S. 


Mercantile Law. By Jones BSc, LLM. 
Professional Conduct and Advocacy, By K. V. Krishiraswami — 

Rights of Womèn under Hindu Low. By J. R. Gharpure, BA, LLB, Ta 
Town Improv Trusts in India. By Rai Saheb Om Prakash, M.A., P.CS. .. 


Transjer of Pro Re ee Deere nt ger eer 


Rao, BA, P 
VillagP™Penchayat Manual, By Chunilal D. Barfvals, MA, LLB. l 
Yearly - Digest of I cal Select “Engi Tae 1944. ey R Narayanaswami 


- Iyer, BA, BL. 


10 


THE 


`. BOMBAY LAW REPORTER 


i 
QS VERSITY 









REPORTS ae 
7 LicnARY.. 
ee <. 
ILa 
Bl COW 
EDITORS: 


RATANLAL RANCHHODDAS, B.A, LLB, 
ADVOCATE (0.8.), BOMBAY HIGH COURT, 
_ AND 
DHIRAJLAL KESHAVLAL THAKORE, BA. 
©  BARRIBTER-AT-LAW. 


ASSISTANT EDITOR : 
' MANHA® RATANLAL VAKIL, BA, IL. By 
-BARRIBTER-AT-LAW. ~ 







Q 








Ay 
. NDT TO BE REMOVED ” 
ix b * 


THE BOMBAY LAW REPORTER OFFICE 
KREHNA MAHAL, 63 MARINE Drive. 


LAN" Rights Reserved.) 


JUDGES OF THE HIGH COURT 


Chief Justices : 


THe HON'BLE SIR LEONARD STONE, Kt. (on leave from June 1 to October 14). 


n 


” 


, HARILAL J. KANU, Kt. (oficiathi from June 11 to October 14). 





» M C. CHAGLA. 


» N. 8. LOKUR. 
» gi WESTON. ° 
5 X H. C. COYAJEE. 
» LB. Bacal 
G. S. WapavagsHa. 
» N. H. BHAGWATI (Additional, August 28, 1944.) 
e, R 6. Baypexar (Additional, March 6, 1945.) 


3? 


P. B. GAJENDRAGADKÅR (Additional, March 6, 1945.) 
> 


om 


: TABLE OF CASES REPO 
, CIVIL. > 
Ahmad Shah v. Mudasair Shah, 47 Bom. I. R. SPR 


ee 
Bom. L. R 


v. Government of Bombay, 47 
_ v. Mulchand, 47 Bom. L. R. .. 





Akku Prablad-». Ganesh Prahlad, 47 Bom. L.-R. . FB. 
Alimohamed Jumardikhan v. Shankar, 47 Bom. L. R. 
All Indin Groundnut Syndicate, {p re, 47 Ban. L. R. . QCJ. 


All India Spinners Amn. 2. Commr. of lnoometas, 47 
Bom. L. R a ° PC. 
Amratlal v. Land Acquisition Officer, 47 Bom. L. R. 


Anandram Mangturam v. BAolaram, 47 Bom. L, R. 0.C.J. 
Annamalai Chettiar », VaHamr&al, 47 Bom. L. R. P.C. 
a oe ee 
Ardeshir Baria v. Dadabhoy, W Bom. L. R. . OC]. 
Arur (D. V.) v. Commr. of Tax, 47 Bom. L. R. ` 

B. M. Kamdar, In re, 47 L. R “OCI. F.B. 


Badrudin Abdulla v. n ee E E oe 
Bai Lilavanti v. Vadilal, 47 Bom. L. R. s 

Bank of Baroda v. Punjab National Bank, 47 Bot. L. R. P.C. 7 
Belgaum Bank, Lid. #. Bando, 47 Bom. L. R. ; 
Bell (George) v. Royal Westerh India Turf Club, 47 Bom. 





LR .. OCS" 
See E de Bas ES &CJ. 
Bhikaji Ramchandra v. Ajgaralli, 47 Bom. L., R. `. 

‘Yeshwant v. Sec. of State, 47 Bom. L. R a 
Bhimji Naik v. Commissioner of Si KERN 

47 Bom. L. R. es . OCS. 
Birdibai Mobanlal v. Chunilal, 47 Bom. L. R. . : 

OCI: 


Bishop (Matildas) v. Millard, 47 Bom. L. R. 
Bishuy Singh v. Thakurji Mangla Nain, 47 Bom. L, R’. 
Braja Sunder Deb v. Bamdeb Daa, 47 Borg. L. R. 
Commissioner of Income-Tax v. E a 
~v. K. M. Madan, 47 Bom. 
R CJ, 
BO +. Great fae 
Life Ins. Co, 47 Bom. L. R. .. O.CJ.Z 
r. P. E. Polson, 47 Bom. L. R PG A 
—— v. Wentern India Ins. Co,, Ltd, 47 Bom. L. R O.CJ. 
D. V. Arur v. Commr. of Income-Tax, Bombay, 47 Bom. . 
LR... .. OC]. 
Dalal (K. P.) v. R. S Jamadar, 47 Bom L. R. 
Daulatrao v. Goverment of Bombay ir Bom Ie Riz. 
Dhanjishay Karahi v. ae aa aes 47 Bom. LI R, QGJ. 


l j 












Tenn 3 


Dw roata 


. + 


[1945] Bom. 216 


[1945] Bom. 493 


eye FEER- 


mi & 
D oh 


BEESES EF 





‘ = ry eo 
\ 
yi ” : THE BOMBAY LAW REPORTERs [VOL. XLVI. 
wW . 
. PAGES OF CASES REP 
. F IN LL.B. BOM. 
e & LE ENDIAN APPEALS 
é UP TO DECEMBER 1945. 
* Dinbal Petit v. M. S. Nofonba, 47 Bom. L. R. 0.CJ 500 
Dinsab Kastmsab v. Mahamad Hussen, 47 Bom L. R 345 
District Local Board, Ratnagiri v. Shantaram, 47 Bom. A 
GR 898 
s District School Board, Belgaum v. Mohamad Mull, 47 . 
; Bom. L. R. p 323 
Fidally Usufally v. Bai Kripa, 47 Bom. ik : 344 [1945] Bom. 437 
e & R Sane v. D, S. Sonavane & Co., 47 Bom. L. R. nA * 932 
Gangadharrao v. Ramchandra, 47 Bom, L. R . 889 
George Bell v. Royal Westem India Turf Club, AT Bip 
LR 0.C.J. 916 
«  Ghella Dayel v. Commissioner of Income-Tex, Bombay, 47 
Bom. É. R. i 204 i 
Governoe-General v. Province of Madras, 47 Bom. T. R. . 629 . 72 LA. St 
Govind Ram v. Madan Gopal, 47 Bom. L, R. . ` 612 72 L.A. 76 
Gusunathappa v. Dharwar Munjcipality, 47 Bom L. R. . $B 38 [1945] Bom. 382 
-  Hafas}i Ibrahim v. Mangalgirfi, 47 Bom. L. R. . 845 
Hafizulla Latiff v. Wakf Com, Kolaba, 4% Bom. L, R. . 859 
Hanmantram v. Commissioner of Income-tax, Bombay, 47 
> Bom L. R _ OCJ. 183 [1945] Bom. 693 
Harischandra Khunderao v. A,B. Graig, 47 Bom. L. R. O.C3. 465 
Harshadlal v. Bat Ichha, 47 Bom. L. R. 8 360 
Hirabai Gandalal v. Bhagirath & Co, 47 Bom LR .. 808 
Hirji Laxmidas v. Fernandez, 47 Bom. L. R. .. OCJ. 294 
——+iVirji v. Government of Bombay, 47 Bom. L R .. a 327 
Hubli Elëçtricity Co. v. Government of Bombay, 47 Bom. f 
om L. R a . OC]. 415 [1M5] Bom. 665 
In re All India Groundnut Syndicate, 47 Bom. L. R. . OCJ. 420 
Kamdar, 47 Bom, L R. '.. `. OCJ, FB, 742 
e — + Sarupchand, 47 Bom. L. R . .. OCJ. 159 
° Inder Kuer v. Pirthipal Kuer, 47 Bom. L. R. w PC 949 
Institute of Radio Techn&lory v. 47 Bom. L. R. 825 
ee a e L. R. .. BC 959 
, D Jadavbai Narayanda? v. Bom. L. R. 978 
° o James Finlay & Ca, Ltd. 'v. bn ly Mil Ui, 47 Bom. 
L R _ OCJ. 774 
Janardan Ekesth v. Ganesh, 47 Bom L R.. _ FB, 37 [1945] Bom. 167 
Jangumia v. Hasham Saheb, 47 Bom. L. R. .. oe 400 [1945] Bom. 629 
Jayantilal Jamnadas v. Chhaganlal, 47 Bom. L. R. .. OCJ. 317 
Jaysingh Devsing ?. Pratapsingh, 47 Bom. L. R. sé 83 [1945] Bam. 449 
Jethalal Nanehah§v. Bachu, 47 Bom, L. R. .. « . 460 
JolffPNadjarian v. E. F. Trist, 47 Bom. L. R. . . O.CJ. 209 [1M6] Bom. 343 
Juggilal Kamlapativ. Collector of Bombay, 47 Bom. L. R, OCJ. 1070 
š K. P. Dalal vr. S, Jamadar, 47 Bom LLR . 388 [1945] Bom. 744 
a 2 ee oe R ba a #3819 
Kallawa Shidfingappa v. 47 Bom L,R : 821 
Se ee es ee oe f © 
Bom L. R. 2 “PG , 545 
Késhiram Bhagshet v. Braga Bhaushet, 47 Bom. L. R. oe ” 470 
Himatsingka v. Prabhabati, 47 Bom. L.eR. . 561 
Kekhushr? Edulji v. Jinabei, 47 Bom L. R... , 4 [1945] Bom. 676 
Kesar Chand v. Uttam Chand, 47 Hom. L. R. e.. 945 72 I. A. 165 
Keshav Bhagat v. Sitaram, 47 Bom. L, R ., a 441 [1945] Bom, 734 


we . \ i 3 


Keshav Ramchandra v. Jalgaon Municipality, 47 Bom. L. R. 


Killick Nixon & Co. v. Commr. of Income-tax, 47 Bom. L R O.CJ. 
Khtilal Jivabhai v. Chunilal, 47 Bom. L. R, .. .„ QCJ. ° 
Lady Dinbai Petit v. M. S. Noronha, 47 Bom. L. R .. OCJ. 


Land Acquisition Officer v. Jemnabei, 47 Bom, L. R 
. Jivanlal, 47 Bom. L °R 


Laxmappa Goneppa v. Bhimappa, 47 Bom. L. R. 





' Leelachand Walchand v.¿Vishnu, 47 Bom L, R 


é 


Lilavanti (Bai) v. Vadilal, 47 Bom LLR, .. 
Lyalipur Bank, Lid. v. Ramji Das, 47 Bom. L. R 


M & S M Railway v. Berwada ty, 47 Bom. 
LR... PG 
Madhoram Sand v. Kirtya Nand, 47 Bom. L. R. PS 


a aa a E ac 
LR. 

Mibades Gopal. Hari Waman, 47 Bom. L. R. ; 
Mahomed Siddique v. Official Assignee, Calcutta, 47 Bom. s 
LR a ee eee 
Man Mohan Das v. Janki Prasad, 47 Bom. L. R. go 
Maneklal Mansukhbei v. Chimanlal, 47 Bom. L. R. . PG 
Mangaldas Girdhardaa v. Govjndlal, 47 Bom. L. R. .. FB, 
Manilal Bhaichand v. Mohanlal, 47 Bom, L. R. i 
Martin & Co. v. Syed Faiyas Husain, 47 Bom L. R. .. PC. 
Marudanayagam Pillai v. Manickavasakam, 47 Bom. L. R. 
Maruti Babaji v. Manohar, 47 Bom. L. R. 


Matildas Bishop v. Millard, 4QBom, LLR .. OCJ. 
Moban Chunilal v. Digambar, 47 Bom L. R . . P.C, 
Motor Union Ins, Co ». Commr, of Ineome-tax, Bombay, 

. 47 Bm LR we , OC]. 
Nadjarian (John) v. E. Fy. Trist, 47 Bom. L R. .. OCJ. 
Naganna Naidu v. Venkatarayalu, 47 Bom. L. R. z BC 


Nanamiyan Umarbhai v. epee re 47 Bom. 
LR sa Ţ 
Narayan Jivangouda v, Putlabai, 47 Bom. L. R. s PÈ 


Navroji Vaki v. Government of Bombay, 47 Bom. L. R. : OM 


Nuseerwanji Ichhaporia v. Guicher, 47 Bom. L. R. 

Pandappa Mahalingappa v. cela Ba ara 

Partab Bawaji v. Bai Suraj, 47 Bom. LLR. .. 

Petali Begum v. Yeshwant, 47 Bom. L R. .. 

People’s Own Prov. & Gen. Ina Co. v. Gurecharys, 47 Bom. 
LR... 

Pirojeha Bhicaji v, Dadabbai, 47 Bom L R. `.. "e 

Pirojabah Bharucha v. Hirabai, 47 Bom. L. R. .. ‘3 

Premchand v. Chamanlal, 47 Bom. L, R. ` 

Pramier Construction Cory, Commr. of Income-tux, 47 Bom. ° 


LR aa .. QGJ. 
Raja Braja Sunder Deb v. Bamdeb Das, 47 Bom. L. R., PG 
Rahmat Dahi v. Mohammad Hayat, 47 Bom. L. R. . P.C 
Rajammal v. Sabapathi Pillai, 47. Bom. L. R. .. L. PG, 
Ramabai Govind v. Anant Daji, 47 Bom L. R. .. . FB. 
Rayichandra Balaji v. Shankar, 47 Bom. L.R. .. a 
— p Jivaji v. Laxman, 47 Bom. L R... 4 


s . : 
a7 z 


SER Y8e 


ARR 88 88 S¥BSSBERS 


ag 


rary 
pa 
oo 
rng reins 
E 
w 
par 
O 


a 
ban 4 
N 
Fe 
P 
® 


m 


! 


BARES AG 


a8 


l, 


Baga 6 


447 


ee 


121 1945)" Bem? 33 ° 
274 [1945] Bom. 440 


72 J. At 2b 


= 


2 Subbiah ‘Reddy v. T. Jordon, 47 Bom. L. R 


"Ramji Kestuti v. COR OL ae Poean A BE 


Ratnagiri Local Board v. Shantaram, 47 Bom. LR i 
Roda Framroj Mody v. Kanta Varjivande§, 47 Bom L. R. 
Rohani Ramandhwaj v. Har Prasad, 47 Bom. L, R 
Ryots of Garabandho v. Zemindar of Pariskimidi, 47 Bom 
? LR .. 

Sedaksharappa v. Kariingawa, 47 Bom, L. R. ` A 
Sadashiv Shivbasappa v. Govind, 47 Bom. LLR $.. 
Safia Begum v. Abdul Rajak, 47 Bom. L. R . 

Sane (G.'R.) v. D, S. Sonavane & Co., 47 Bom, L. R. 
Sarala Sundari Daseya v. Dinabandhu, 47 Bom. L. R. 
Sarupchand, In re, 47 Bom. LLR .. dai 
Seviaram Gangaram v. Vishwanath, 47 Bom. L, R ats 
SScretary of State for India », Ambalal, 47 Bem. L. R. .e 
Shambhu Nath v, Pushkar Nath, 47 Bop „L. R. ; 
Shankar Ganesh v. Satara Swadeshi Com. Co., 47 Bom. L. R. 





Hari v. Damodar Vyankoji, 47 Bom. L. R. a 
Shapurji Pallonji v. Commissioner of Income-Tax Bombay, 
47 Bom. L. R.. ie 


æ 
O.CJ. 
APG; 


.. OC], 


. PG 


Shri Udasi Nirwani v. Surajpal, 47 Bom. L. R, PC, 


Soondepdas Thakersey v. Larmibai, 47 Bom. L, R. 


Sumitrabai Nadkarni v. Vishweshwar, 47 Bom. L, R. ° .. 
T. H. Vakil v. Bombay Presidency Radio Club, 47 Bom. 
L R. ai e $ 
Tammanji Govind v. Abdul Rahim, 47 Bom. L. R- 
Tungabai v. Yeshwant 47 Bom. L. R. 
Udasi Nirwani v. Surajpal, 47 Bom. j R 


© Vakil (T. H) v. ‘Rombay Predidengs Radio Chub, 47 Bom. 


L R SE ae 
Te i eae cea 
Vishnu Gopal v. Vishvanath, 47 Bom. L. R .. 
Vithoba Setviaram v. Shrihari, 47 Bom. L.-R. .. 
Vyasrao Hanmantrao v. Ramchandra, 47 Bom. LR ... 
Wallace Bros. & Co. v. Commr. OENE eet cine 
L R A 
Zajrul Hasan v*Fatid-ud-din, 47 Bom. L. R. ? 


e 
e CRIMINAL, 


We Mears v Raneron: 47 Bows te Re 
Bannerjee (M. L.) v. Emperor, 47 Bom. 


Dhruvarajeing, In re, 47 Bom. L. R. 
Emperor, v. A. G. K. Pathan, 47 Bom. 


o’ 


i 


Ee 


. OC. 


n 


. P.C. 


. O.GJ. 


. P.C 


. FG 
. PG 


an RE: 
RE 

.. EC 

. FC 

. O.Cr. J. 


BRES BESIRB 


° e? e 
[voL. XLVII 


1945] Bom. 528 


. m 


“RL AU 


BQREIRBERR gggľsg 


352 [1945] Bom. 518 
104 


m 
~ 


74 [1945] Bom. 419 


[1945] Bom. 294 
[1945] Bom. 477 


é 
ə» THE BOMBAY LAW REPORTER. 


. Abdulla Mahomed, 47 Bom. L. R. 
. Anant Narayan, 47 Bom. L. R 


Annaji Balkrishna, 47 Bom, L. R. 


- Bajaji, 47 Bon. L. R. 


Bajirao YanfMappe, 47 Bom. L. R- 


. Benoarl Lal, 47 Bom. L.R. 


Bhagwandas Tulsidas (No. 1), 47 Bom. L. R. O.CrJ. 





Chavadappa, 47 Bom. L. R. on 
Chimanlal Sankal 47 Bom. L. R. 
Gajanan, 47 Bom. L. 
Gwilt, 47 Bom. L.R. .. 

Keshav Gokhale, 47 Bom. L.R. .. 
Khwaja Nasir Ahmad, 47 Bom. L. R. 
‘Krishnafi Landge, 47 Bom, L. R. 
karman Bharmaji, 47 Bom. L, R 
Leslie Gwilt, 47 Bom, L R.® .., 
Mahadeo Dewoo, 47 Bom. L., Re è 
Mhatarji Bhau, 47 Bom LL R. .. 


. Nanabhsi Nagindins, 47 Bom. L. R 


Nazir Ahmad, #7 Bom. L R .. 
ee 


. Shankar Ganpat, 47 Bom. L. R. . 


Wasant Waman, 47 Bom. L, R.. 


(No. 2), 47 Bom. L. ees 


° 


a 


138 


ee ee err TT 


Government of Bombay v. Abdul Wahab, 47 Bom. L. R. OC. FB. 998 





In re Dbruvarajaing, 47 Bom. L. R. f 


v. W&shrath, 47 Bom. L. R. 
v. Fernandez, 47 Bom. L. R. 


He ee tne 47 Bom, L 


R. 


aj 


Jairam Das v. Emperor, 47 Bom. L. R. 
Kishori Lal v. Emperor, 47 Bom. L, R. è.. “8 
Mears (A. W.) v. Emperor, 47 Bom. L. R. .. ) 


M. L. Bannerjee v, Emperor, 47 Bom. L, R. .. hA 


Motichand Balubhai v. District Magistrate, Surat 
P. D. Shamdasani v. King Emperor, 47 Bom. L. R. 


Shamdasani (P, D.) ». King-Emperor, 47 Bom, L. R. .. 


. O.Cr.J. F.B. 145 
FB. 363 
FB. 363 
O.Cr.J. 681 

634 
= 625 
F.C. 981. 

.. EC. # 985 

` %1 

N 357 

PE 733 
P.C. 733 
57 


Vishnu Gangadhar v. Government of Bombay, 47 Bom. L. R. S.B. 


[1945] Bom. 681 
[$945] Bom. 317 


[1945] Bom. 681 


a 


The #5. E 
Bomhay Law Reporter. 


4 


. REPORTS. : 


“=. WRIVY COUNCIL. 





Present : as 
LORD: THANKERTON, Lorp WRIGHT AND SIR MADHAVAN NAR. 
on NARAYAN JIVANGOUDA vo. PUTTABAI.* e 


Indian Limitation Act (IX of 1908), Sec. 14—Period of limitation—Exdusion of time— 
Period during which injunction remains in force—Wheiher deduction allowed. 

On February 23, 1920, the defendant tock possession of certain property, which the 
plaintiff claimed as his own. To establish his title to the propetty the defendant brought 
a suit against the plaintiff and obtained, on November 25, 1920, a temporary Mjunction 
restraining the plaintiff froth obstructing his possession, which was later turned into a 
* permanent injunction. The injunction was dissolved by the Privy Council on November 
10, 19832. On November 25, 1932, the plaintiff sued to recover possession of the pro- 
perty and claimed to degwct from the period of: limitation the period from November 
26, 1920, to November 10, 1982, under b 15 of the Indian Limitation Acts 1908. A- 
question having arisen whether the plaintiff was so entitled to deduct :— 

Heid, that the plaintiff was not entitled to any deduction of time, under s. 15 of the 
Indian Limitation Act, because there was nothing in the injuncflon to support the con- 
tention that the plaintiff was prevented from instituting a suit for possession in 1920 
or gt any time before the expiry of the period of limitation, and that, ‘therefore, the suit 
wes barred by limitation. ` 


Arani from a decision of the Bombay High Court (Rangnekar aif N. J. Wadia JJ.), © 
reported at 40 Bom. L. R. 1134, where the facte of théNgase are set out at length 


Sit Thomas Strongman K. C., for the appellants. 

J. M. Parikh, for-the respondents. 

SR MADHAVAN Nair. These are consolidated appeals from a judgment and two 
decrees of the High Court of Judicature at Bombay dated January 14, 1938, affirming 
a decree of the First Class Subordinate Judge of Dharwar dated* Očtober 31, 1936, 
and an order of that Judge dated November 21, 1936.¢ : 

The questions which arise in the appeals are :— ý 

(1) Whether the plajntiffe’ suit is barred by limitation ? ° 

(2) Whether Narayan (plaintiff No. 1, hereinafter referred to as the appellant)» was entitled’ 
to restitution or, other relief consequent upon a decision of the Privy Council ineBhimabal 
y. Gurunathgouda Khandoppagonda' hereinafter mentioned ? 


The parties to the suit are Hindus governed by the Bombay School of the Mitakabara, 
lap. The table given below shows their relationship. = - 


* Decided, July 24, 1944. Appeal sfrom 1 (1932 R @OL L.R. 
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L a Dyamangouda I 
7 (died vee 1895) 
; . | apy | 
e Nilkanthgouda «è Sagres tral Jivangouda = 
(died December 1915) (separated from his brothera (died 15-1-13) (pif. 2, 
° | o 1895 : died 1912). respondent 4). 
Dyamangouda H 
Tuogawi Gurunath + > Narayan 
$ (adopted on 15: died eon widow 6-7-15 : ` adopted Bhimabal 
August 1919) died 20- origimal deft. 17-9-19 : attained majonty 
P | = now represented by res- 5-3-20 : plif. 1 and appt.) 
pondents 1-3). ° 


Dattatraya 
i „(born aa 1918: died 7 
One Damien I and his three sons Nilkanthgouda, Khandappagouda and 
Jivangouda formed a joint and undivided Hindu family. Dyamangouda died, some- 
time befote J895 leaving him surviving his three sons who took the family properties 
including the properties now in suit by survivorship. In 1895, Khandappagouda 
separated from his twd brothers who continued joint, and-the properties now in suit 
arg those which were allotted to the two brothers jointly. The bulk of+ the properties 
+ consisted of watan lands. Khandappagoudf died in 1912, leaving a widow but with- 
out male issue. On July 6, 1915, she sd®pted Gurunath the defefidant in the present 
3 suit who died on February 20, 1933, subsequent to the High Court judgment. His 
legal representatives have been since brought on the record and they are now res- 
ponden Nos. 1 to 3. 
On January 15, 1913, Jivangouda died leaving his Widow) Bhimabai (plaintiff No. 
2, now respondent No. 4) but without male issue. On November 17, 1919, she adopt- 
ed the appellant who attained his majority on March 5, 1920. 
In December, 1915, Nilkanthgouda died leaving hif. surviving Dymangouda II 
æ whom he had adopted as his son on May 20,1915. Dyamangouda died in August, 1919, 
leaving a son Dattatraya who was born in August, 1918, and a widow Tungawa. 
On February 6, 1920, Dattatraya died unmarried sad the appellant became entitled 
K by survivorship to all the joint family properties subject to the rights of Tungawa 
and Bhimabai for maintenance. Tungawa, took possession of the properties to the 


exolusion of the appellant. r 
A " Disputes, howewer, arose between Tungawa and Gurunath, the latter claiming that 
°. he was entitled to watan p in preference to Tungawa. These disputes were 


referred to two arbitrators made an award on February 23, 1920, in terms of 
which a consent decree was afterwards passed by the First Clase Subordinate Judge 
of Dharwar on February 24, 1920. On the eame date, purporting to act under its 
terms, Tungawa handed over the properties now in suit to Gurunath who has since 
been in sole and exclusive possession of them. Subsequently, Gurunath applied for 
mutation in his favour in the Revenue Records ; a similar application had been made 
by the appellant alsp, who hal by this time come of age on March: 5, ‘1920. The 
Marmlatdar æf Gadag ordered mutation in favour- of Gurunath, but fhis order was 
set aside by the District Depaty Collector. 

' Thereupsn on’ November 25, 1920, Gurunath filed a suit (Suit No. 588 of 1920} 
in the Court of the First Class Subordinate Judge of Dharwar againg Bhimabai, the 
appellant, and some others challenging the adoption of the appellant, and praying 
fr cancellation of the order of the District Deputy Collector, a declaration that he 
°was in põsession, and a ‘permanent injunction restraining the defendants therein 
from dispossessing him and receiving rente from the tenants. “On the same day, 
Guranath filed an application for and obtained’ a temporary injunction to the samet 
effečt ad the permanent injunction applied for by him., On April 1, 1921, Bhim&bai 
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and the appellant filed a written statement in which Gurunath’s claim was denied 
and the title of the appellant was asserted. The order for temporary injunction was 
confirmed by the Subordinate Judge on February 6, 1922, and by the High-Cqurt in 
appeal, on January 22, 1924. The main contest in the case was as regnids the vañ- , 
dity of the appellant’s adoption. The Courts in India held that his adoption wag 
invalid, but on appeal to His Majesty in Council, tha Board? set aside their decision 
holding that the appellast was validly adopted by Bhimabai as a son to her husband 
Jivangouda :—see the deSision in Bhimabaj v. Gurunathgouda Khandappagoudas 
The Order in Council giving effect tô the j was made on November 10, 1932. 
The appellant’s title to the tands in question was thua definitely established. : 
Thereupon, on NoVember 25, 1932, the appellant and Bhimabai (as plaintiffs 
Nos, 1 and 2) brought the suit out of which this appeal arises, in the Court of the 
First Clase Subordinate Judge of Dharwar against Gurunath, claiming possession of 
the suit properties on the strength of title established in the appellant’s favour by 
the judgment of the Privy Council. Appellant No. 2 waa subsequently brought on 
the record as plaintiff No. 3, on his own application, on the ground that he was the 
donee of some of the properties. Various pleas were raised by Gurunath in his written 
statement of which the only one with which the Board are now concerned is that the 
appellants title to the suit Bropertien Was extinguished by reason of hie adverse 
possession for over twelve years. 

Tae Geen Seats: fist Ghote ir aaa See Ee e 
action aroe on November 4, 1932, or on November 25, 1920 (see para. 12 of the 
plaint). This plea has ndt been urged before the Board ; he also pleaded that even 
if the cause of action arose on*an anterior date, the bar of limitation was saved because 
of aa. 14 and 15 of the Indian Limitation Act. These sections run as follows :— 

“ Section 14 (1). In computing the period of limitation prescribed for any suit, the time 
during which the plaintiff haa been prosecuting with due diligence another civil paoceeding, 


whether in a Court of first instance or in a Court of appeal, against the defendant, shall be w 


excluded, where the proceeding is founded upon the same cause of action and is prosecuted 
Bets alee Ny gh Comer kc: Fron eee OE perder Oe erie cous: Ot URE aan 
is unable to entertain it, 

Explanation IT—For the purposes of this ection, a plaintiff or an applicant reiting en 
appeal shall be deemed to be prosecuting æ proceéding.” 

Section 15, sub-se. (1) and (2), runs as follows ! - 

“Section 15(1) In computing the period of limitation prescribed fo#any suit or applica- ~ 
tion for the execution of a decree, the institution or ex of which has beer stayed by | 
injunction or order, the time of the continuance of the inj or order, the day on which 
it was issued or made, and the day on which it was withdrawn, shali be 

(2) In computing the period of limitation prescribed for any suit of which notice bas 
beem giyen i; acoitiance wiir tie iiqukeme a of auy. Condiment sr he Toe bangin 
force, the period of such notice shall be excluded.” 

The exclusion from the bar of limitation was pleaded in parm 18 of the plaint 
which statedSaa follows :— 

Bat if it were to be held that the cause of action accrued to thé plaintifa al earlier the 
plaintiffs submit that in computing the period of limitation prescribed for- this suit the time 
from 25-11-20 to 4-11-82 should be excluded, on the ground inter dlia firstly that the insti- 
tution by them of any suit for possession And mesne profits or for recovery of redt, etc. was 
in effect continufusly stayed first by the temporary injunction hereinbefore referred to and 
followed by a-permanent injunction as embodied in the decree of this Court which was 
confirmed by the High Court ; and secondly and without prejudics to the previous grounds, 
that he was defending the said suit ande prosecuting the said appeals, in effect *pgpeeciffing” 
another sult founded upon the same cause of action, vis. thd validity of his adoption with 


* due diligence and in good faith agains? the defendant herein. . . 


x 


1 (1992) L. R. 60 L A. 25, 9.¢..35 Boh. L. R. 200. has 


ó i è ` e a N 
4 ` aa THE BOMBAY LAW REPORTER. [VOL. XLVI. 


Tt will he obeerved, tnat the Brst part of this otatement refera to & 15 of the Indian 
Limitation Act,and the second part to s. 14. 
Meanwhile, on November 4, 1935, the appellant and Bhimabai filed an applica- 
. tion Before the First Class Subordinate Judge under sæ 144 and 151 of the Civa 
Procedure Code, praying for an injunction against Gurunath, for possession and 
tnesne profits, damages,¢and compensation and other relief, by way of restitution con- 
sequent on the reversal of the decree of the trial Court, which they contended was 
is the effect of the judgment of the Privy Council in Bhimaba?’s case and the Order in 
Council dated November 10, 1932. 
Tay thetic this Subordinate gua Ro E E 
. die appellants from at least February 24, 1920,” the appellant could not claim the 
' benefit of either a 14 or 15; and that his title was thus extinguished by the adverse 
possession of Gurunath; he therefore passed a decree dismissing the suit om October 
31, 1935. 
The Subopdinate Judge also dismissed the application dated Nenie 4, 1935, 
on the following grounds : f 
“In view of the findings in the suit, that it was barred by time and adveme possession 
ee ee ge eee none of the 
reliefs prayed for survives” e 
aa a aaa E eae 
and his order on the application were confirmed, and a decree dated January 14, 1938, 
was drawn up in each appeal, dismissing the same with costs in favour of Gurunath. 
In this appeal, the only question argued before the Board is that which relates to 
limitation. Having regard to the findings, Sir Thomas Strangman, the learned counsel 
for the appellants, conceded that the title of the appellant to the suit properties must 
_ be held to have been extinguished by adverse possession, if he is not able to show 
that in computing time the appellants are entitled to okaim the benefits of s. 14 or 
= of s. 15 of the Indian Limitation Act. With respect fo a. 14 of the Act, it is urged that 
the appellants are entitled to deduct the period of the pendency of suit No. 588 of 1920 
which ended in the Privy Council in*the appellant's favour, but the learned counsel 
- has not been able to convince their Lordships how the words of a. 14 can be applied 
to the facts of the case, and at a very early stage in the arguments that contention 
was given up. 
e It ig clear to their Lordships that s. 15 of the Act also cannot help the appellants. 
e. Having regard to words of s. 15 the question to be considered is whether the 
' institution of the suit, the d&ree in which is now under appeal, has been stayed by 
any injunction or order ; it ig argued that the injunction passed in suit No. 5881920 
and embodied in the decree prevented the appellant from filing a suit for possession, 
and therefore he is entitled to deduct the whole period from the date of the temporary 
injunction to the date of the dissolution of the permanent injunction by the Privy 
Council. In this connection attention may he drawn to the injunction passed by the 
Subordinate Judge and also tq, the decrea of the Court. In his application for tem- 
porary injungtion made on November 15, 1920, Gurunath prayed as follows :— 
“The Court may therefore bẹ pleased to issue an injunction restraining the defendants 
from taking away any crops whatever in the lands mentioned in Schedules A, B and C 
annexed hereto, from causing obstruction in the Vahiwat (management) of the plaintiff, 
from taking rent notes from the plaintiffs ryota and recovering moneys (from them), from 
causing obstructien to plaintiff in taking away the crops raised by him, and in plaintiffs 
qr taking away the cropa raised by them, and from obstructing plaintiff in recovering 
*the*amoyn? (rent) from hie ryote.” è 
On the same date, the Subordinate Judge granted ex parte a temporary injunction ‘ 
as prayed for. As already stated this was corffirmed on February 6, 1922, and it® 
oaiarided anf af was dissolved Dy: the: decision, of the Privy ‘Council The detree 
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passed ‘by: the. Subordinate Judge in suit No. 588)1920, after declaring the title of 
Gurunath to the properties, stated as follows >— 

. We hereby order that defendants Noa 1 to 5 either jointly or severally should hot 
deprive the plaintiff of the possesion of the whole of the property or any portion fhereef, 
that they sbould not cause obstruction in amy way to the plaimtiff in removing the crops 
grown by him or in accepting or recovering the amount of rent gf the said lands from the 
tenants of those (lands). We also order that they should neither accept nor recover the . 
amount of the rent of theasaid lands in suit or of one thereof, . 

The question whether iwà particular case g party:has been restrained by an injunc- 
“tion or order from instituting a sult must always depend for its decision upon the 
order, or the decree, made itt the case. It appears to their Lordships there is nothing 
in the injunction or în the decree to support the contention that the appellant wa’ 
prevented from instituting a suit for possession in 1920, or at any time before the 
expiry of the period of limitation. The various restraints imposed on the appellants 
by the decree cannot be made to mean by any process of interpretation ,that he 1s 
thereby prevented from instituting a suit for possession for the suit properties. It is 
not maintained that there is any express order restraining him from instituting such 
a suit Mr. Parikh, the learned counsel for the respondents, said that the injunction 
or order relied upon to be effective d contain an express prohibition, but it is 
not necessary to consider thaf point as their Lordshipe are satisfied that there is no 
prohibition, either express or even implied, iñ te injunction or the decree in the present 
case, which restrains the appellant from instituting a suit for possession. Sir Thomas 
Strangman contended strongty that since the title of the contending parties was in- 
volved in the suit it would be quite futile to institute a suit for possessiof Their 
Lordshipe are unable to appreciate this point, for the institution of a suit can never 
be said to be futile, if it would thereby prevent the running of limitation. 

For the above reasons their Lordships hold that the appellant’s suit was barred by 
limitation, and also that thé appellant was not entitled to restitution and, other re- 
liefs claimed by him in hia petitton under s. 144 and s 151, Civil Procedure Code. 
Tie wall the prone, abiy adrie Tis Say ee Appeal ea ee 
with costs of the contesting respondents. 
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AKKU PRAHLAD KULKARNI v. GANESH PRAHLAD KULKARNI.* 
J 


Hindu law—Mointenance—Concubine—Avaruddha stri 
Under Hindu law, a permanently kept concubine (Le. an avaruddka stree) is entitled 
to be maintained out of the estate of her deceased paramour, afthough she has a 
husband living, provided she preserves, sexual fidelity to her deceaged paramour. 
Anandilal Bhagchand v. Chondraboi; overruled. 
Khemkor V. Umashankar and Ningareddi V. Lakshmasoe* approved. 
Bai Nagubai v. Bai Mongkibat,« referred to. ° 


Suir to recover possession of property. erie property Ta ae kenge toe 
joint Hindu family, which consisted of Ganesh (plaintiff) and his fathers Prahlad. 


* Decided, March 13, 1944. Second Ap- 1 (1923) I. L. R 48 Bom. 203, . 
No, 413 of 1942, from the decision of s.c. 26 Bom L. R. 8. š 
H. Salvi, District Ju f Sa in 2 n 10 B. H. C. R. 381° - 
Appeal No. P of 1940, 3 (1901) I. L. R. 26 Bom. 16, 
passed by Y. D Jeate, Second Subor- s.c. 3 Bom. L. R 647. 
*dinate Judge at Tasgaon, in Civil’ Suit 4 (1926) L. R.53 I. A 153 ° 


Not 179 of 1939. s. c. 28 Bom. L. R. 114. 
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For over seventeen years before his death Prahlad had kept Akku (defendant) as 
his mistress, Akku Was the married wife of Narsu, who was living at the date of 
Prahlad’s death? She was in the exclusive and permanent keeping of Prahlad, who 
was aeBrahmin while defendant was a Dhangar by caste. On June 1, 1927, Prahlad 
e œ made a gift of the lands in dispute to defendant. He died in 1933. On June 9, 
1939, the plaintiff filed a suit to recover possession of the lands alleging that the 
; gift of ancestral lands “waa invalid and that the alienation having been made for 
an immoral purpose, i.e. for adulterous connection, was not binding on him The 
: defendant contended that as a permanenjly kept mistress ef Prahlad she was entitled 
. to the lands which were gifted to her. The trial’Court held that as the permanently 
kept mistress of Prahlad she was- entitled? to be maintained from the property of 
e Prahlad, that the gift was invalid, and that the plaintiff w&s entitled to recover 
possession of the lands subject to the obligation of making provision for defendant’s 
maintenance. On appeal, the District Judge held that defendant’s connection with 
Prahlad being adulterous, she was not entitled to maintenance from his estate and 
modified the decree by holding that the plaintiff was entitled to recover possession 
of the lands without any obligation to maintain the defendant. 
The defendant appealed to the High Court. The appeal was heard by a full 
bench consisting of N. J. Wadia, Lokur and Rajadhyaksha JJ. e 
P, B. Gajendragadkar, for the appellant. The poit to be considered is whether 
under Hindu law a woman is entitled fb Maintenance out of her deceased paramour’s 
e estate as an averuddha stree if the connection was of an adulterous nature. The 
earliest cage on thig point is Khemkor v. Umashankar, where a woman who had 
married’ a second husband in the lifetime of her firs? husband was held to be 
entitled to mainfenance as a concubine from the property of her second husband. 
It Was a decision of Westropp C. J..and Nanabhai Haridas JJ., who did not think 
it necessary to consider whether the connection was adulterous or not. This case 
was followed in Vrendavandas V. Yamunabci.® The’ decision in Ningareddi v. 
- Lakskhmawe® supports our contention and bears dirtctly on the point. There it was 
found by the trial Court that the defgndant had married and had deserted her udki 
husband to live with #er paramour and the connection was adulterous. This finding 
was accepted in the judgment of Crowe J., who held that a concubine was entitled 
to maintenance though tke connection was aguiterous provided it was of a permanent 
e oature. A distinction was drawn between casual connection and permanent 
* connection. From he report it would appear that the connection was treated as 
*+ adulterous and the case was dealt with on that footing, though it is not quite clear 
if the first husband was alivé until the paramour'’s death. Their Lordships followed 
the decision in Vrandavandas v. Yamunabat. This case rests on two propoditions : 
(1) adulterous character of connection. (2) Exclusive and continuous cohabitation. 
In that decision the conclusion was that the gift was invalid but maintenance was 
allowed though the connection was found to be adulterous. In the case of Bai 
Mongkibat v. Bai Nagubat the Court considered the denotation of the term averuddha 
stres. Shah Ag. C. J. {fiscussed ¢he texts bearing on the subject and referred to earlier 
- decisiqna. Tp his opinion, as he then expreseed it, all those earlier decisions were 
concerned with cases where there could be no dispute that the relation in which the 
woman coneerned stool to the person keeping her was that of an avaruddha stree. 
These cases, however, show that in some of them at least the conpection was of 
an adulterous nature, and if it was permanent, exclusive and continuous till the death 
of-the paramour, the woman was held entitled to maintenance. The only limitations 
Oe ee ae ee 
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tinuous. They did hot attach any. value to open residence witht the paramour. Shah 


Ag. C. J. took the view that it was an essential condition of the status of an` 


avaruddka stree that she ought to stay openly in the house of the, paramour. To 
this extent alone Shah Ag. C. J. differed from the earlier decisions. The judgments 
of Shah Ag. C. J. and of Crump J. Would suggest that in their view adulterons 
character of the connection would not make any material difference’ This case 
went-up in appeal to the Privy Council and in Bai Nagubai w. Bai Monghibai: their 


Lordships held that “common residence is now unnecessary as would have been the- 


case when the concubine gras a slave of the husband.” The only condition they 
Thid down was that the connection must be xclusive and continuous. They referred, 
to the decision in. Ningareddi v. Lakskmava which shows that they were prepared 
to accept the view laid down there, namely, that even if the connection was adulterods, 
the woman would be entitled to maintenance if continuous and exclusive cohabitation 
was proved. In fact their Lordships pointed out that the authority of the decision 
in Ningareddi’s case had not been questioned. They thought that the case before 
them was stronger as the connection was not- adulterous. By fmplication 
they would not have been prepared to accept the test subsequently laid down by 
Shah Ag. C. J. that the pounec Hon silat nok De adulteros. im, tHe tase, Olas 
avaruddha sirge. 

The case of Anendilal vV. Gisan bese, ony deeded. The distinction 
sought to be drawn by Shah Ag. C. J. betwean the case before him and Khemkor’s case 
-is not eatisfactory and the reasoning adopted by that learned Judge is open to serious 
objection. In that judgment it was observed by Shah Ag. C. J. that Khemkor's case 
was relied on in the recognized books of Hindu law as if the existence of husband 
would make no difference in the result, but in his opinion the effect of the decision was 
misunderstood. He held that he found “it difficult to reconcile that reading of the 
judgment in Khemkor’s case with the observations of Westropp C. J. in Raki v. Govind 
valad Teja. On the contrary the reference to Khentkor’s -case in those observa- 


s 


tions seems to suggest thatthe decision was treated by the Iéarned Chief Justice as | 


applying to cases where the husband was not alive at the time of her paramour’s 
death ”. We would respectfully submit that the reference made to Khemkor’s deci- 
gion in Rekis case does not warrant this interpretation, ` ° 

In Yaskuanirav v. Kashibai* it was held that the continued connection was a 
condition precedent to a concubine cCfaiming maintenance, ° notwithstanding that 


the connection might be adulterous in the beginning. If and improper e 


conduct is proved, the Court can protect the interest of the y. by directing that 
- the maintenance be forfeited. The only test for wn avaruddha stree is that 
the connection must be continuous and exclusive and the woman must continue to 
remain moral. ° 

In support of his contention the advocate also relied upon the decisions in 
Panchapgessa Odayar Vv. Kanaka Ammail*; Rama Raja Thaver.v. Papammal ; 
Tukaram Vv. Dinkar’, and Kontabai v. Umabai.® 

The following authorities were referred to : West & Buhler, 415, ‘593 ; Golapchandra 
Sarkar, 1933 edm., 699, ch. II, sub-sec. (3) ; Mitakshira c. IJ, e. 1, pl. Pilar c. 1, 
a. 4, pl 22. 

Sl RoE ea T E ae ba T N 
pondent. The position in the texts is as follows: The rights of wemên, who are 
not wives, to maintenance are based only on two-texts, vis. one of Katyayana and 


t. (1926) L. R. 53 L A. 153 4 (1887) 11. R, 12 Bom. 26 2 
3c 28 Bom. L. R. 1143. . 5 (1917) 3 M. L. J. 445. ° ° 

2 (1923) 26 Bom. L. R. 63, 6 (1995) I. L. R. 48 Mad. 805° 
3a L L. R. 48 Bom. 208., ° 7 1990) $3 Bom, L R. 289. ~ 
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the other of Narada i by Rng on qgar I 135. ee states “ Heirless 
property goes to thesking, except what is required for aff, servants and, funeral 
rites of the deceased etc.”. This is explained by Mitakshara that this statement 
requiyes the king to provide for food and raiment of @{ (women) of the deceased. 
e The text of Narada may be translated as follows :—“ A king should give (when he 
gucceeds as heir) maintenance to the women of a person (who dies heirlesa) excepting 
a Brahman.” Mitakehfra remarks that the words df and ẹ used in Narada 
‘and Katyayana respectively are applicable only to eprgq wonfen ; and that these texts 
do not apply to a legally married wife,eie. yaft., From this it follows that accorde 
ing to Mitakshara only an ag sit is entitled to maiptenance and not others like 
bhufishya, -wairini, etc. Mitakshara defines the word “avarudgha” in verse 290 of 
° Yajnyavalky à TI, and distinguishes it from the. word “ bhujishya ”. The object of 
Yajnyavalkya II, verse 290, is to prescribe a fine of fifty panas for adultery with 
three kinds of women, viz. avaruddha, bhujishya, and others such as prostitutes and 
swairinis. e This is the explanation of the verse given by Mitakehara. That verse 
is not concerned at all with the question of maintenance of women of the above 
class. Similarly, in dealing with impartible things, Mitakshara on Yajnyavalkya II, 
verse 119, quotes the verse of Manu IX, verse 219, which says “clothes, vehicles, 
orm&aments, cooked-food, water, women fẹ: etc. are not liable to partition.” 
Mitakshara explains the word few: “ striyah” as slaves greq: (dasyah) and remarks : 


“an uneven number of female slaves is not io be divided by taking their price into. 


consideration, but they are to be made to work in turns: but as regards those women 
who were avaruddka women of the father such as swairinyy and the like they should 
not be divided at all by the sons even though they be even in number”; and Mitak- 
shara quotes Gautama XXVIII, verse 47, in support. In this last passage nothing is 
said about maintenance. The only question is whether female slaves (“ dasyah’’) 
can be divided at the time of partition, and Mitakshara prescribes that if female 
slaves are of averuddha type, they are not to be divided or made to work. From 
` Mitakshara on Yajnyavalkya II, verse 290, it is clear that the Mitakshara makes-a clear 
distinction between avaruddha, bhuf®hya, and swatint; while in the passage of 
Mitakthara on Yajnyavalkya II, verse 119, the text as printed, viz. “ smg Aa- 
ARa: etc” “ Avaruddha pitra swairinyadyah ” seems to make no distinction bet- 
ween the two as interpfeted by the appellant $ advocate. Therefore we submit that that 
e text really means. avotuddka as well as swanint women kept by the father for sex- 
e, ual enjoyment were fot to be divided, i.e. in that passage the particle q ‘cha’ although 
not printed is to be undetstood as existing after the word “ swairinyadyah” 
by necessary implication. That passage cannot be taken to mean that Mitakehara 
includes ‘swairini’ in the term ‘avaruddha’, particularly when they are separately 
grouped in three distinct classes in the gloes on Yajnyavalkya II, verse 290. 

Now as regards the meaning of averuddha, Mitakshara on Yajnyavalkya II, verse 
290, is quite clear im that it contemplates that the words ‘avaruddha” and ‘ bhujishya’ 
are attributes of the word ‘dæi’ (vide the words qq ary saga yina wag 

~ Q... ). Acoerding to the Mitakshara ‘ avaruddha’ means female slaves that are prohi- 
bited by their master from haviñg sexual intercourse with other men, and in order to pre- 
vent the postihjlity of lapse of service on their part they are enjoined with words “ you 
must staf in the house itself,” while bkhujiskya is defined by Mitakshara at the 
came. place as “female slaves that are restricted of enjoyment for certain specified 
‘ pefeons”. It will be seen that the distinction between averuddhe and bhujishya 
Consists i fhat there is no mention in the case of bhujishya that she is to stay in the 
house of the master, and secondly in the case of avaruddha siree, she is forbidden 
to have gerual intercourse with anyone except the master; while “ bhujishyo” is 
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not forbidden to have intercourse with anyone except the master, but she is to restrict 
herself to certain specified males, probably from the family, but not necessarily the 
master alone. Now that slavery was abolished more than hundred years ago, dasi 
in these days means only a concubine, and not a femele slave’; further the Privy 
° Council decision in Bai Nagubai v. Bai Monghibai emoves the restriction’ on, 
avaruddha stree as regards residence in the paramour’s house; but even now the 
distinction that an averuddha stree is restricted to her masfr alone as regards sexual 
enjoyment, while a bAujishya is not so restricted, still remains. Simply because 

= Yajnyavalkya II, 290, paces all three of women almost on the same footing 
in respect of fine for adultery with them, it does not follow that all the three kinds 
of women have the same rights as regards maintenance. In the present case the woman. 
claiming maintenante is a “ swairini” as defined by Manu (quoted by Vijnyane- 
shwara); and it is clear that a ‘swoirini’ is not an “ avaruddha stree” ; and only 
avaruddha women are entitled to maintenance according to the comment of Mitak- 
shara quoted above. : 

The expression given by Balambhatti of Mitakehara’s definition of avéruddke and ° 
bhujiskya on Yajnyavalkya II, verse 290, is rather peculiar. According to Balam- 
bhatti an ‘avaruddha’ woman is not only prohibited from having intercourse with 
other males, but she is not to have intercourse even with the master ; this would make 
the meaning of the term evéruddha qufte different froth that as understood up to this | 
day and given in the case-law for so many years. Similarly Balambhatti is quite 
clear that a ‘ bhujishya’ is one who is restricted as regards sexual intercourse to males 
other than the master, swami-bhinna * &nfàfim:; > This itself clearly indicates that 
bhujishya is not an avertiidka stree ; much leas can a swairini be an ‘ avaruddha stree.” 
The Mitakshara uses two enfirely different expressions in defining the terms ‘ avaruddha’ 
and ‘bhujishya’. It is not correct to aay that in defining the term ‘bhujishya’ 
a positive form of expression is used, while in defining ‘avaruddha’ a negative form of 
expression is used ; really.the two definitions are quite distinct, and entirely different 
expressions have been designedky used. 

So far as the case-law is concerned, Anandilal v. Chandrabai' is the only case 
directly in point ; in no other case was the point ever specifically raised and considered 
by the Court. The Privy Council case—Bai Nagubai v. Bai Mongkibai? overrules the - 
Bombay view in Bat Mongkiba v. Baj Nagubai® only on one point, viz. in order to 
be an avaruddha sires entitled to maintenance, it ig not necessary that the woman 
must reside in the same house with her paramour. The pregise question whethes 
even an adulterous woman can be an evanéddka siree and be entitled to maintenance e 
as such, never arose in the case before the Privy Couftcil The portion of the Privy 
Council judgment which approves of the case of Ningareddi v. Lakshmawa* makes it 
clear that their Lordships had in view only the question of residence in the same 
house ; it must, therefore, be held that there is no decision of the Privy Council on 
the point in question. In fact the Privy Council judgment nowhere deals with the 
question of the effect of adultery on the right to maintenangw. Thus the law as 
laid down in 26 Bom. L. R. 63 is atill good law, it þas stood so long, and there is no 
reason why it should be disturbed. Í g 

In Khemkor v. Umiashankar® the marriage was found to be invalid bechuse the 
first husband was alive, and there was a reference on the' question whether the woman 
would be entitled to maintenance from the estate of the second husband ; there were 
no arguments addressed to the Court, and the Court was mainly concerned with the 
question of the validity of the marriage; maintenance was awartied to the woman 
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as mother of the illegitifnate children ; in this respect it is to be noted that no reasons 
are given, and their Lordships merely accepted the suggestion of the lower Court., 
Hindu law ordaigs that a woman whose marriage is illegal or invalid shall be main- 
tained qs a mother, (see Govt. Oriental Series Class B No. 6-History of Dharmashastra, 
Va II, Part I, page 497), 

As regards Vrondavandas Ramdas v. Yamunabai*, the facta of the case do not show 
that the woman was adulftrous. The main question before the Court was the validity 
of the gift-deed. There was no dispute that the woman wag a concubine, and the 
Court following Khemkor’s case granted maintenance. e 

As regards Ningareddi v. Lakshmawa?, here agafn the judgment clearly shows that ~ 


a be Crowe J. at page 165 “ There can be no doubt...... naturé”’ is a general one, 


the Court was mainly concerned with the validity of the gift-deed. The observation 


* made while considering the validity of the gift-deed. The-learned advocate for the 


appellant has not been able to point out the authorities referred to in this obgerva- 


tion. The arguments advanced in this case make it clear that the point in question 


© was not raised, It is pertinent to note that in this case only Vrandevandas V. Yaru- 
naba is referred to, while Kkemkor’s case is'not referred to. The appellant relies on 


the fact that the report indicates that the trial Court referred to the fact that the 
womgn deserted her dki husband to live with Govindraddi; but the-fact of her 
: husband being alive: is not émbiansed; i daf i ie not taken into codaideration for 


the purpose of deciding the case either wy tthe District Court or by the High Court. 
It ia further to be noted that in Bat Nagubai v. Bai Monghibai, their Lordships ex- 


presely approve of the law as laid down in Bai Mongkibai v. Bai Nagubai, except on 


the point of residence in the same house. The Privy Counc decision does not affect 
the definition of an avaruddha strese, except as to residente. 


We further submit that the right of maintenance allowed to an averuddha siree 


is a special privilege on certain conditions laid down by Hindu law, and it is neces- 

sary that all the essential conditions must be strictly complied with. Moreover, this 

is a sort of vicarious liability on sons who have a wight by birth in the ancestral 

property ; hence the scope of this liability should not be enlarged. Moreover, even 

on grounds of public pplicy and siare “Gecisis the decision in Anandilal Bhagchand 
+ v. Chondrabai should not be overruled. 

Gajendragadkar, in reply. The texts themgelves do not lay down any condition 


that the connection ou not to be adulterola. The word avaruddha stree appears 


4o three places in the Mitakshara. At the place where the word occurs in the Yajnya- 
e Vvalkya Smriti, v. 290, the eprear, gfs etc. are grouped together. Balambhatti 


interpretes yR as one wh is restrained from intercourse with other men. The 


Mitakshara makes only one distinction between agga and ayfareq and that is that 
the former is residing in the same house as the paramour. This distinction now 
disappears on account of the Privy Council ruling in Bat Nagubai v. Bai Monghibai# 
If the terts bearing on this question are properly construed, it would be found that 
ee ee ee eae 
' Anandilal s case. 

The Mitakshgra tert contemplates no distinction on the ground that the connection 
of the concubine is adulterous os otherwise. Shah J. himself admits that the law as 
understood bystext-book Writers on Hindu law until the case of Anandilal Bhagchond v. 
Chandrabeit was decided was that laid down in Khemkor v. Umiashankay® Shah Ag. 
C. J. in Bai Monghibai v. Bai N rporated onecondition for evmuddha sires, 
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viz. residence, but the Privy Council in Bai Nagubai v. Bai Monghibai held that ° 
condition to be unnecessary. While considering this their hordshipa of the Privy 
Council quote with approval Kanga T evia Mat evenif te rcammeciicn was Adul 
terous, the woman was entitled to maintenance. s 

j The other cases cited by Mr. Kane wie oar es Grads sae A 48S ae iS ee 
property. These cases have no application. Nevertheless even in those cases it wps 

held that even illegitimate sons are entitled to maintenance.“ 


Loxur J. This second appeal raises an important question of Hindu law regard- 

“ing the status of a permanently kept comtubine whose husband is living, and her ‘ 
right to be maintained out, of her paramour’s estate after his death. e |. 
The facts of the case, as found by the Courts below, are not disputed here. The 
plaintiffs father Pralhad died in 1933, having made a gift of some of his ancestral e 
joint family property to defendant No. 1, who was in his exclusive and continuous 
keeping as his mistress for seventeen years till his death, although her husband is 

stili living and has not divorced her. The plaintiff filed this suit to recover possession æ 

of the said property from her on the ground that the gift was invalid and not binding 







recover ite possession from gdefendanteNo. 1. The trial Cow 
as defendant No. oh ea ETER EE 


eee te ee oe for =) 
the maintenance and the manner of securing it being : 
proceedings. 

Tn appeal the learned District Judge held that PD 4 iite 

the plaintiffs father adie eas dhe Saa cot Tis arerudaba shel aad iad 
entitled to þe maintained out of his estate after his death. He, therefore, allowed 

the appeal-and gave the plaintiff an unconditional decree for possession. The simple 
question in this appeal is whether defendam No. 1 can claim maintenance out of 

her deceased paramour’s estate in the hands of his son. ” x . 

As I shall presently show, there is a conflict of decisions of this High Court e 
regarding this question, and ed it is nf&essary to review the “whole law on the point, 

with special reference to the ancient texts. Defendant No. 1 left her husband many k 
years ago and lived faithfully with the plaintiffs father afhis exclusively kept „ ; 
mistress for a period of nearly seventeen years till @is death, She was thus his’ a 
“permanent concubine,” and, to use the words of Lord Darling in Bat Nagubai v. d 
_ Bai Mongkibai, she possessed a recognised status below -that of wife afid above that 

`of harlot, “almost a wife, accarding to ancient authorities, the distinction of the 
concubine from harlots being due to a modified chastity, in thateshe was affected to 

one man only, although in an ‘irregylar union- merely”. “Harlots solicited to im- 
morality ; concubines were reserved by one man”) 

There is no exprese Smriti text specially providing mainfenance to a concubine. 

The basis of the recognition of the status of a conqubine and her right to be main- * 
tained out of her deceased paramour’s estate is the texts of Katyayang and Narada | 
cited and explained by Vijnaneshwara in Mitakshara, c. II, a. I, pi. 7; 27 and 28. 

In pl. 7 a wife's right of inheritance to the property of her deceased busha 

mentioned and in pl’ 27 Vijnaneshwara says : TAR 

E a i aA deducting, however, a subsisterfth fir the femal 
‘well as the funeral charges ... That is excluding or setting apart 4 no 


; 1 (1926) L. R58 L A. 153, <C 28 Bom. L, R114. Date.: 
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° and raiment of the women, and as much as may be requisite for the funeral repasts and other 
obsequies in honour of the late owner, the residue goes to the king.” 

Further explairfing this, Vijnaneshwara says in pl. 28 :— 

i “ This relates to women kept in concubinage : for the term employed is ‘ annie? (yoshit) ; 

e « «Thè text of Narada likewise, relatea to concubines; since the word there used ia ‘women’” 

(stree):” (Vide Colebrooke’s treatise on the Hindu Law of Inheritance, 335). 

The word used for “women kept in concubinage ” and “ concubines” in the original 

is avaruddha stree. Similarly in pl. 7 Vijnaneshwara quoting Narada says :— 

“Among brothers, if any one dies without, issue, or enter a Teligious order, let the rest æ 

of the brethren divide his’ wealth, except the wife’a separate property. Let them allow 

a maintenance to his women for life, provided these preservt unsullied the bed of their 

. , owt But, if they behave otherwise, the brethren may resume that alléwance.” 

Here also the Sanskrit word for “ women” is “ s#tree” in the same sense. 
The same view is expressed in Vyavahara Mayukha, c. IV, ss. 8, 5, 6 and 7 (vide 
Mandlik, p. 149): It is true that the texts quoted were dealing generally with provi- ` 
sion for the “women” of deceased co-parceners and it is on the authority of these 
texts that the widows of deceased co-parceners are held entitléd ta be maintained by 
ote the survivors. But as obeerved by Nanabhai Haridas J. in Yashvontrav v. Kashtbav. 
whether those text-writers really intended tg, include in the expressior® “ women” 
“concubines” or “kept women” it is now unnecessary to speculate. It suffices for 
vs us that commentators and judicial authérifies have distinctly declared that they are 
so included, and it is not disputed that an avaruddha stree is, after her paramour’s 
death, entitled to be maintained out of his estate, but judicial decisions have~from 
time to time placed several limitations or conditions on thaf*right. 
The first condition is that she must have been continuously, and exclusively in his 
keeping. This follows from the very ward avaruddha (restricted). How long she 
should thus be in his exclusive keeping before his death, in order to be entitled to 
claim maintenance out of his estate after his death, canhot be fixed by any hard 
and fast rule. As observed by Chandavarkar J. in Ningareddi v. Lakshmawa,) she 
must have been so long kept continu till his death that it can be said that the 
connection had become permanent, and it is only then, that is on his death, that his 
* estate in the hands of those who take it becomes liable to har maintenance. She can 
* have no claim of maintgnance against him dying his lifetime, since he can discard 
her at any time at bis will: Ramanarasu y. Buchanmmo®. In Bai Nagubat v. Bai 
Monghibai a period of five years was held to be sufficient. In the present case 

e defendant No. 1 was in the exclusive keeping of the plaintiffa father for seventeen 

- years, It can, therefore, be sefely said that her connection with the plaintiffs father 
was permanent and the first condition has been fulfilled. 

. The second condition is that she must preserve sexual fidelity to her deceased . 
paramour. The reasons for this condition are to be found in the judgment 
`~ of Nanabhai Harid§s J. in Yaskvantrav v. Kashibai. There is no allegation in this 
case that after the plaintiffs father’s death defendant No. 1 has not preserved her 
fidelity to him, and if she is found entitled to maintenance out of his estate, it will 

= be available to ger only as long as she preserves her fidelity to the deceased. 

on A third condition was sought to be laid down in Bai Monghibaj v. Bai Noagubait, 

bon viz., that her connection “with her deceased paramour should be perfectly open and 
recognised and aħe must have been kept practically as a member of his family. But 

š in Bat Nagubai v. Bat Mongkibai (supra), the Judicial Committee held that it was 
not necessary that she should have resided in the same house with the deceased toge- 
ther with his vife and the regular members of his family ; and in Dayavati v. Kesar- 

1 (1887) I L. R. 12 Bom. 26, 28. 3 61899) I. L. R. 23 Mad. 282. 
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bai) it has been held that it is not even necessary that ghe should have been 
recognised by the family of the deceased or that her relationship with the deceased 
should have been open or known to his family. 

« A fourth condition mentioned in Rema Raja Thavar v. Papemmal ig that ahe 


must be the mother of illegitimate children by him. In this case it is not necessary” 


to consider whether that is an essential condition for the claim of an evaruddha stfee 

to be maintained out of the estate of her deceased paramour, since defendant No. 1 has 

been the mother of an Yegitimate child by the plaintiffs father. I may add that 
“in this Province this condition has never befn considéred as essential 

Lastly, in Anandilal Bhagchand v. Chandrabai? Shah Ag. C. J. and Crump J. 
imposed a further cendition that her intercourse with her paramour should not kaye 
been adulterous. This condition i not fulfilled in the case of defendant No. 1 as 
abe was married when she went into the keeping of the plaintiffs father and her 
husband, who rever divarced her, is still living. It is now urged that this condition 
is not warranted by any text and is opposed to what was the settled Baw for over 
half a century at least. I shall, therefore, first consider the texts and tien the judicial 
decisions on this point. 

As I have already pointed out, in the texts of Katyayana and Narada quoted by 
Vijnaneshwara the words uged are yowhit and stree «respectively, which have “been 
interpreted as including avaruddha stree, whjch literally means “a woman subject to 
control or restraint”. What is meant by avaruddha is explained by Vijnaneshwara 
himself in his commentary on Yajnavalkya’s verse 200 in c xxiv dealing with 
Stree sangrahana. That,verse prescribes a fine of fifty panas for anyone who has 
intercourse with dasts and others (awa qa) who are avaruddha or bhufishya, even though 
intercourse with them may be permissible. In his commentary on this verse, Vijna- 
neshwara has explained what is meant by averuddha and bhujishya. According to 
Gharpure’s translation (page 406) avaruddka means “prohibited by the master from 
intercourse with other men with an jnjunction to stay at home with the object of 
avoiding any lapse of service.” Bhujishya, according to Gharpure’s translation, 
means “restricted in the matter of sexual Mtercourse to certain persona” M. M. 
Kane argues that bhujiskya, therefore, means a woman who is restricted*to any 
limited number of persons and not necessarily restricted to one man. The Sanskrit 
words used are purushaniyataporigraha® ( _ 4nd Balambhatti has ex- 
plained the word “ purusha” as meaning “ swamibhinna” (other than the master), 


vide Setlur’s Mitakshara, Vol. I, p. 1105. The correct tranalatiffn of the definition of z 
bhujishya would, therefore, be “a mistress who is retrained from intercourse with* 


other persons (other than the swami or master)”. This shows that the only distinc- 
tion between an avaruddha stree and a bhujishya stree is that the fornfr is required 
to stay in the house of her paramour with the object of avoiding any lapse of service. 
Every avoruddha is a bhujtshya and a bhujishya has only to lwe in the house of 
her paramour in order to become an ,averuddha. The Judicial Committee has now 
held in Bai Nagubait v. Bai Monghibai that since the emancipation of slaves, resi- 
dence in the house of the paramour is not necessary to entitle a concubine to claim 
maintenance out of her paramour’s estate after his death. Hence ev@n a bhujishya, 
if she remains in fhe keeping of one man till his death and can be regarded as his 
permanent concubine, will be entitled to maintenance, so long’ as she preserves her 
sexual fidelity to him. In interpreting the expression “ tathaiva cha” (al a) in 
Yajnavalkya’s verse, Vijnaneshwara says that thereby even veskyas (harlots), 
Swairinis ‘(wanton women) and sadharenastris (common prostitutes), who age 
bhujiskya, are included and adds gered ant mangera. “ Having been kept 


1 eee eee oh 3 (1923) LL. R. 48 Bom. 203,+ 
*2 (1925) I. L. R. 48-Mad. 805. s.c. 26 Bom. L. R. 63. 


e 
° ~ 


. 


14 i KR THE BOMBAY LAW REPORTER. ` [YOL. XLVIL 


by another, they are as good as his wives”. ` In support of this he has cited Narada’s 
text which may be rendered as follows :— 

“A ganton woman (swirls), one who is fot a Brahmin, a veshys (a prostitute) or a 
a "ifhkasini (slave who has been discarded by her paramour): intercourse with these ise 
* permissible when they belonf to a lower order but not when they belong to a higher order. 
When, however, any one ef these is a bkujishya (exclusively kept by anyone), altbough 
intercourse with them is permissible, one must not approach them as they are in the erdu- 
sive keeping of another.” 

This shows that a swatrini can be a bhujishyg when dhe is exclusively kept bye 
one man, and anyone else having intercourse with her incurs the penalty of a fine. 
As sregards the meaning of swairitt Vijnaneshwara, citing Manu, saya that swairini 


e is a woman who abandons her own husband and goes to another-man of her own 


væna out of love for him. It thus appears clear that when a woman becomes 
restricted to one man, whether she is a Swairtti (a wanton woman having her husband 
living) or æ veshya (harlot), she is to be looked upon as if she were his wife. It 
ig not disputed that a harlot leading the life of a common prostitute can at any 
time stick to one man and become his evaruddka stree. In the above passage Vijna- 
neshwara has placed swatrini also in the same category. This is still more clear 
fronf Vijnaneshwara’s commentary on Yajngvalkaya’s verses 118 and" 119 in the 
chapter on Dayavibhaga. In dealing with, the partition of the assets of a deceased 
Hindu he says : “ Swairint and others who are avaruddka by the father, though even 
in number, should not be divided among the sons.” Commenting on this, Subhodhini 
says that the word “though” ( eft) indicates that they are certainly not divisible 
if they be'uneven in number. This passage is translated py “Colebrooke as follows :— 
Bg A rea ag ac ae 
shared by tha “oon sheet equal, i moba? 4 
Thie leaves no doubt that the father could have swairigis or adulterous women ae - 
his avaruddha strees or concubines. It follows, therefore, that a married woman 
leaving her husband and living with another As his’ permanently kept mistress can ` 
attain the status of an uuensddha streaby remaining faithful to him, although her 
connection with him fhay be adulterous and according to the commentators an 
avaruddha stree is entitled to be maintained out of her deceased paramour’s estate so 
long as she preserves her sexual fidelity to bim. This is how the law stood under 
ancient texts. 
So far back as in %52 a question arose about the right of an illegitimate daughter 


Teto succeed to her father’s her mother having married her father during the 


lifetime of her firet husband without getting a divorce from him. The Pandits 
replied that the marriage was not legal and that the daughter was illegitimate and 
could not get a share in the father’s property, but her father’s heirs who would take 
his assets must sypport her (West & Buhler’s Hindu Law, fourth edition, page 
392). The reply does not say anything regarding her mother’s maintenance, but 
the learned authors fave added the following femark (p. 393) :— 

“ Ag the husband of the second ®Pat-wife is still alive, the woman cannot be correctly 
called a.Pat-wide, but id an adulteress and concubine. As a concubine she has no right 
to inheritance, but only to maintenance for herself and her daughter from the heira of 
the man under whose protection she lived. The concubine of a late proprietor is entitled 
to maintenance from his heira.” . 

Obviously this remark was based on the decision in Khemkor v. Umiashankarı. In 
that case a reference was made to the High Court by the Judge of the Court of Small 
Causes, Ahmedabad, as to whether a Brahmin woman who had contracted marriage 
with a marù of that caste during the lifetime of her first husband, and without his cort- 
sent, was entitled to maintenance. The question was considered by Westropp C. J. 
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and Nanabhai Haridas J. and‘ they held that the woman could, not be regarded as the 
lawful wife of her so called second husband, but as the mother af his illegitimate 
children, that is to say as his concubine, she was entitled to maintenance. 


e« In Ningereddi V. Lakskmawa' one Govindraddi had kept as his mistress a married | 


woman Lakshmawa whose husband was living. Govindra&di was joint with his son 

Ningareddi and made a gift of a portion of the ancestral family property to Laksh- 
mawa for her mamtenance in consideration of his past cohabitatidn with her. It 
-was held that the gift wag not binding on his son, but the son was bound to provide 
“maintenance for her as she had lived with hfs father till his death and their connection 
was such as could be called permanent. On p. 165 Crowe J. observed: 

“There can be no doubt on the authorities that a concubine ig entitled to maintenange, 
though the connection was an adulterous one, provided that it was of a permanent nature.” 

Chandavarkar J. concurred in the decision. 

Although both these were decisions of division benches, yet in Anendilal Bhagchand 
v. Chandrabai? Shah Ag. C. J. and Crump J. took a different view amti held that 
an adulterous intercourse, though continuous and exclusive, could not ‘confer upon a 
concubine the status of an averuddka stree and that she could not claim maintenance 
out of her paramour’s estate after his death. In doing so Shah Ag. C. J. observed 
that the facts in Khemkor Yẹ Urmiashanbear were distinguishable and that the remarks 
of Crowe J. in Ningadreddi v. Lokshmawa were unnecessary for the decision of that 
case, I may say with the utmost respect that these obeervations are not justified 
by the facts of those casea. Regarding Khemkor’s case Shah Ag. C. J. says (p. 208) : 

“Tt is not clear that the husband of Khemkor was alive when Ranchhor, the person 
with whom she lived as his gmistresa, died -The principal point considered in that case 
was whether the marriage between Khemkor and Ranchhor was valid in view of the fact 
that the husband of Khemkor waa alive at the time. The connection continued after that 
invalid marriage for a long time, namely 20 years: and there is nothing to show that the 
husband waa alive at the tithe of Ranchhor’a death or that he was alive during the best 
part of that period of 20 years.” 

It is true that if her husband died and continued to be in the keeping of her 
paramour, her subsequent intercourse with him ceased to be adulterous and her 
previous adultery would not debar her from acquiring the status of an avaruddha 
stree subsequently (vide Tukaram v. Digtkar*). But if her hysband was alive till her 
paramour's death and if that was a sufficient ground to disqualify ber for claiming 
maintenance as his concubine, the question of her husband’s dgath would have been® 


raised and considered in Khemkor’s case. It was known that her husband was living .™ 


when her paramour went through the form of a marrħge with her and yet she was 
awarded maintenance out of his estate regardless of the question as tq whether her 
connection continued to be adulterous until his death. This showa that it was taken 
for granted that even if the intercourse was throughout adulterous, she was entitled 
to claim maintenance out of his estate. 

In Ningereddi v. Lakskmaoa Crowe J.’s observations are clear and unequivocal, 


and Shah Ag. C. J. says that those observations, which were not necessary for the 


decision of the case, are referable to an incorrect reading of Khemkgr's case. But 
the facts in Nesgoredd?’s case as set out in the judgment of the trial Court (at p. 164) 
clearly show that Lakshmawa was a married woman and her interoowrse with her 
paramour was adulterous. It was, therefore, necessary to consider whether -continuous 
and exclusive’ intercourse, though adulterous, would confer upon a ‘concubine a right 
to maintenance out-of her deceased paramour’s estate, and Crowe J. definitely stated 
it as settled law that it would. With respect, I think that those observations were nêt 
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obiter, but were quite necessary for determining Lakshmawa’s claim to maintenance 
in that case. It, must, therefore, be said that Anandilal Bhagchand v. Chandrabai 
really overrules the division bench rulings in Khemkor v. Umtashanker and 
Ningareddi v. Lakshmawa, and I respectfully think that there was really no suffi-, 
“cient reason to upset the faw which had been settled for nearly fifty years. 

*The reasons which prevailed with Shah Ag. C. J. in doing so appear from his 
judgment to have been ;that an adulterous wife has a claim to bare maintenance 
against her husband if she gives up her misbehaviour, that adulterous intercourse- 
cannot confer the status of an avaruddkm stree, that her Tightful reaidence is withe 
her husband and her residence with her paramour is wrongful, that adultery is a 
gate offence and that the obligation to lead a chaste life even after the death of her 
paramour is inconsistent with her position as a married woman. In spite of all 
these considerations Vijnaneshwara, as I have already pointed out, regarded stwatrinis 
in the exclusive keeping of a father as his avoruddha strees, not liable to be divided 
among his ‘sons, and it was declared a crime for anyone to approach even such 
Swairini concibines of another. i 

The Roman law recognised and regulated in concubinage (concubinatus) a perma 
nent, cohabitation, though without the sanction of marriage, between parties to whose 
marriage there was no legal’ obstacle, and®in every ecase where such an obetacle 
existed, unless the obstacle was one merely founded on public policy, such as that 
of being Governor-of a Province, who was not permitted to marry a native of that 
province, the law inflicted a punishment on parties cohabiting in defiance of law 
(Sandare’, Institutes of Justinian, 2nd Edition, p. 111). ,This restriction was for 
the purpose of legitimising the issue by her subeequent marriage with her paramour. 
But that condition is not necessary for the acquisition of the status of an avaruddka 
stree under the Hindu law and in Bat Monghibai v. Bai Nagubait Shah Ag. C. J. 
observed ( at p. 415 ) that “a woman, with whom the connection was perfectly open 
and recogrised, and who was kept practically as a,member of the family, though 
no marriage with her could be, or was in fact effected” was an avaruddha shee. It 
is no doubt true that adultery is condetined in the strongest terma by all the Hindu 
law givers and is made punishable in various ways (Raki v. Govind valad Teja*). 
Yet even an unchaste wife, if ahe gives up her misbehaviour, is declared entitled to 
bare maintenance (Parfum v. Mahadevi). Gt was held in Rahi v. Govind valad 
eTeja that though a son born of adulterous intercourse be not a dast-puira entitled to 
e inheritance, he was ytt entitled to be maintained out of the assets of his father. I do’ 
” not find any remarka in that qase which, as remarked by Shah Ag. C. J. in Anandilal 
Bhagchand vy. Chandrabai (at p. 209), it is difficult to reconcile with the view that the 
existence of fhe husband does not debar a permanently kept mistress from acquiring 
the status of an avaruddha stree. 

What seems to Have weighed moet with the learned Judges who decided Anandilal’s 
case is that adultery is recognised as a grave, crime and it would be against public 
policy to allow a woman to acqujre a recognised status, with valuable rights attached 
to it, violating the’ law every time she consorts with her paramour. But when 
the h ows his wife to jive in adultery with her paramour so long that their 
connection may be deemed to be “permanent,” be must be taken to have deserted 
her and cannivéd at her incontinence. Even under s. 497 of the Indian Penal Code 
such connivance -Ù$ a good defence to the charge of adultery. If in*guch circum- 
stances the woman lives permanently and exclusively in the keeping of one man till 
lis death, then there is a moral obligation on the part of the man’s beird to see 
that she should not be left destitute'after his death. As observer] by Spencer J. in 
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Rema Raja Thaver v. Papammal' (p. 811) : 

“ The question ix not really so much one of the legal relationship “between a man and a 
‘woman as of equity that a woman who has been kept for a number of Years and given 
z position almost equal to that of a wife should not be left to starve after the death of 
the man who kept her. Thus ij is a matter not of a contract i the lifetime of- tht 
parties but of obligntiong arising out of the personal law .of dus as defined by their 
religious texts.” ° 

Although the question .of adultery did not directly arise before the Judicial Com- 
mittee in Bai Nagubai v. Bai Monghkibai their Lordships have expresely said (at 
p 162) that “providing the concubine be Permanent until the death of the para- 
mour, and sexual fidelity »to -bim be preserved, the’ right to maintenance 
is established.” Theseeare the only two conditions laid down by their Lordships, arth 
referring to the case of Ningareddi v. Lakskmawa,? in which maintenance was 
allowed out of the estate of the deceased to his permanently kept mistress, although 
her intercourse with him was adulterous, their Lordships said that it was ‘ ‘a decision 
whose authority has not been questioned.” M. M. Kane argues that their 

quoted only the headnote of that case and their remark was intended to apply to 
that only. But it is difficult to believe that their Lordships lost sight of the facts 
of that case op did not read the proposition of law laid down by Crowe J. in the 
very opening of his judgment. e Had their®Lordships nat agreed with that proposition, 
they would not have accorded their unqualified, approval to the decision in that case. 
By reason of their indirect concurrence in the view taken in Ningareddi y. Laksh- 
mawa it may even be said that the decision in Anandilal Bhagchand v. Chandrabat 
is no longer good law. e 

Even apart from that, on @ correct interpretation of the law laid down by the 
Mitakshara, I respectfully prefer to follow -the earlier decisions in Khemkor v. 
Umiashankar+ and Ningereddi v. Lakskmawa and hold that defendant No. 1 is 
entitled to claim maintenanca out of the estate of the plaintiffs father as his ava- 
ruddha stree so long as she preseryes her sexual fidelity to him. ° 

The appeal must be allowed. The decree of the lower appellate Court is set aside 
and that of the trial Court restored. The plaintiff shall pay defendant No. 1's 
costs in tbis Court and in the lower appellate Court. 

N. J. Wana J. I agree and have nothing to add. 

RAJADHYAKSHA J. Tis ie an arpa agint an oner had bythe Dann 
Judge of Satara in Civil Appeal No. 301 of 1940 reversing the orger of the Subordi- 
nate Judge of Tasgaon in Civil Suit No. 179 of 1939. The facts of the case as 
found by the two lower Courts are as follows. > 

The plaintiffs father was one Pralhad Kulkarni, who died in the,year 1933. 
Defendant No. 1 Akku kom Narsu was his mistress and lived with him continuously 
for twenty-five years up to his death. She had also a son born to her from him. 
On June 1, 1927, by exhibit 23, he made a gift of Palus Survey N6. 770|9A in her 
favour. After the death of Pralhad in 933, the plaintiff filed the present suit to 
recover possession of the property gifted to defendamt No. 1 on the ground that 
the gift was illegal and invalid as the property was joint and ancestgal property 
of the family, and Pralhad had no right to make a gift of it He further alleged 
that defendant No. 1'8 husband waa living and that as the mistréas-of hisefather she 
Jed an adulteroys life. He, therefore, contended that the transaction was not bind- 
ing upon him. 

Defendant No. 1 resisted the suit alleging, iter lia, that she was not married 
to one Narsu Mhaske, that she had heard people say that she was marriedeto Nareu, * 
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that she had never seen her husband, much less lived with him, that she had left 
her partnts’ house When she was a child of eight or nine years and had thereafter 
lived continuodsly as the mistress‘of Pralhad. She denied that she was legally 
married to Narsu or that her husband was alive. She contended that even if her 
© husband was alive, it must be assumed that her marriage with him was dissolvetl 
eShe urged that the gift in her favour waa valid and binding upon the plaintiff. 
The learned trial Judge found that the defendant waa married td Narsu and that 
her husband was-living. He held that her marriage with Narsu was not dissolved, 
and that even so, ehe was in the exclygive and continuous keeping of the plaintiffs 
father Pralhad as his mistress. Relying upoh the decision of this Court in the 
cpses of Khemkor v. Umtashonkar: and Ningereddi v. Lakshmawo* he held that 


e ‘although her connection with Pralhad was adulterous in chsracter, it did not pre- 


clide ber from claiming the status of an evaruddha stred and as such getting main- 
tenance out of the property left by Pralhad. He expressed an opinion that the 
later ruligg of this Court in the case of Anandilal v. Chendrabai did not have the 
effect of overruling the earlier decisions. He accordingly passed an order directing 
the defendant to deliver posession of the suit property to the plaintiff subject to 
the obligation imposed upon the plaintiff of making provision for defendant No. 1’s 
maintenance. He ordered that the quantum of maintenance admissible to the 
defendant and the manner in which it Mall be ee@ured should be determined in 
execution. ° : 

Against that order the plaintiff filed an appeal to the District Court. The learned 
District Judge agreed with the lower Court on the finding of fact, viz. that the 
defendant and Narsu had never lived as husband and ewife except for some short 
time during tha childhood of the defendant, that sMe had left her husband over 
twenty-five years ago even before she attained puberty and that she had since then 
lived exclusively as the mistress of the plaintiffs father Pralhad up to the time of 
his death. He found that the defendant’s marriage with Narsu had not been dis- 
solved ahd that ber connection with Pralhad wasethroughout adulterous. For these 
reasons, relying upon the decision in Anandilal v. Chandrebai, he was of opiniom 
that the defendant cpuld not claim the statud of an avaruddha strea and was, there- 
fore, not entitled even to maintenance. As the earlier decisions in’ Khemkor 
v. Umiashanker and Ningareddi v. Lakshmewa had. been considered and distinguish- 
ed in the later decision in Anandilal v. Chandrabei he considered that this latter 

© decision was binging upon the Subordinate Courts. He, therefore, allowed the 

. appeal and modi the decree of the lower Court by deleting the order which 
required the plaintiff to take the property, subject to the obligation of making’ provi- 
sion for the defendant’s maintenance. Against that order the defendant has come 
in second appeal. f 

The point that arises for decision is whether, although the defendant was, up to 
the death of Pfalhad, exclusively in his keeping as his mistress, she is deprived of 
the status of an evaruddha stree by reason, of the fact that her husband was living 
and is, therefore, not entitled to claim maintenance out of the estate of Pralhad. 
The point jg coveret by the decision of this Court in Amandilal v. Chandrabai. 
But it has contended by Mr. Gajendragadkar for tha appellant that the ruling 
in that cage is in conflict with the earlier decision in the cases*of Khemkor v. Umia- 
Shanker. an’ Ningareddi v. Lakshmawa, and as it has unsettled the law which 
was till then considered to be well-established, the ruling in Anendil@Ps case requires 
to be reconsidered. : 

e The earliest case on the point is Khemkor v. Umiashonkar. In that case, 
Khemkér, the plaintiff, considered herself married to one Ranchhor while her former 
1, (1873) 10 B. H. C. R. 381. BS (1901) I. L. R 26 Bom. 163. 
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husband was alive, and, on the death of Ranchhor, claimed’ maintenance out of his e 
estate, even though she was not his legal wife. The Judgeʻof the Court of Small 
Catises, Ahmedabad, in his order of reference expressed his opinion’ that the plaintiff 

could not be considered Ranchhor’s legal wife and that she must be viewed in the e 
° light of a concubine. Even so, be thought that she was,eas such, entitled to maine - e 
tenance out of the property of the deceased. The reference was heard by Westrapp 

C. J. and Nanabhai Haridas J. They concitrred in the opinion of the Judge of 

the Court of Small Causes of Ahmedabad that the plaintiff Khemkor could not be 

e regarded as the lawful wife of Ranchhor, sbe having been married in the lifetime 

of her first husband without the ‘consent of that husband. They also agreed with . 
the Judge in thinking that as the mother of illegitimate children of Ranchhor, that 

is as his concubine,*she was entitled to maintenance. The same view was taken‘in e ve 
the case of Ningareddi v. Lakshmawa by Mr. Justice Crowe and Mr: Justice Chan- - 
davarkar. The facts of that case are almost similar to the facta before us. It was 

held therein that (p. 168) : 

“Where in a joint Hindu family a father E E E E «ane clamly 
property, during his lifetime, by way of maintenance to his concubine in consideration of 

past cohabitation, the gift is not binding on his son, though the son is bound to 

` provide maiptenance for a concubine who lived with his father till his death. [Pnder 

Hindu law a concubine gets yo right of @naintenance agaist her paramour, unless, having 

been kept continuously till his death, it can „be said that the connection had become . 
permanent It ia only on his death that his estate in the hands of those who take it s 
becomea liable for her maintenance.” : 

In the course of the judgment Mr. Justice Crowe observed (p. 165) : 

“There can be na doubt op the authorities that a concubine is entitled to miaintepance, 

though the connection was an adulterous one, provided that it was of a permanent nature.” 

“Mr. Justice Chandavarkar stated at p. 170 as follows: 

“Having regard to the fipding of the District Court that after the execution of the 

deed, the defendant continued to be in the keeping of the plaintiffa father until his death 

and that the connection then bec&me permanent, we must hold that the defendant became 

entitled to maintenance after the death of the pjaintiff’s father, and she cannot be deprived 

of the property in dispute unlesd provision is made for the maintenance by the plaintiff.” 

On the authority of these two decisions, it was well understood that a concubine in -° 

the permanent and exclusive keeping gf her paramour was „entitled to maintenance z 
out of the estate of her paramour even though her connection with him was adulterous e 
in character by reason of the fact that her husband was ali The case of Yash® 
vantrav v. Kashiba# laid down a further condition that continued continence was,." 7 
under the Hindu law, a condition precedent to a d®ceased coparcener’s concubine 
claiming maintenance. That ia how the law stood and was understoog by the well 
known text book writers until 1922. In that year, the case of Bai Monghibai v. e 
Bai Naguba? was decided by Sir Lallubhai Shah, acting Chief Justice, and Mr. 
Justice Crump. It was beld in that case 

= het this ‘ile: of Hind law: which ‘allow manioke to w aies N the a Ie: 
ing of a deceased person out of the income of his estateyid strictly limited to the Averuddha 
streé, ie. a continuously kept concubine with whom the connection of the decensed was 
Denies eo gud iad aed wht) was Het Deere aly st meuber af e ai, 2 
though no marriage with her could be or was in fact effected. 

1a (ha€ cave Bai Nagiba: who chained inainténanse ae te mirer ot ane. Vanji 
was found by the Court to be a concubine in the exclusive keeping of Vasanji up 
to thd day of his death; but ad she did not live with Vasanji in hig house ge a 
member of the family, the Court held that she could not claim the status pf an 
avaruddha stree properly so~called - and was, therefore, not datitled to maintenance. 
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This view, however, was rejected by the Privy Council when the matter went in 
appeal before them in the case of Bai Nagubai v. Bai Monghibas!. Their Lordships 
of the Privy Council laid down : 

“The right in Bombay of a concubine of a deceased Hindu to maintenance out of his 
“bstate erista only in the casesof a woman properly called ‘avaruddko’, but it is not now a 
coadition td the right that should have resided in ‘the same house with the deceased 
together with his wife and regular family, whatever may have been the case when a 
concubine was a siave of the bousehald.” 

Then we come to the case of Anandilal v. Chandrabai2® In that case Chandra- 
bai, the plaintiff, claimed maintenance as the kept mistress of the deceased Chauthmal 
anglealleged that for nearly four yeard prior to his death’ she had been living with 
* him as hid wife and that, therefore, on his death she waa entitled to be maintained 
out of his estate. In defence it was pleaded that as the plaintiffs husband Tatya 
was alive, the connection between the plaintiff and the deceased Chauthmal was 
adulterous and that, therefore, she was not entitled to maintenance out of the estate 
of Chauthmal as she could not be regarded as an avaruddha strea. Shah C. J. and 
Crimp J., before whom the matter came in appeal, upheld the defence contention that 
the plaintiff could not be regarded as an averuddha stree entitled to be maintained 
out df the estate of her parampur and distingsished the earlier cases of ‘Khemkor v. 
Umiashankar and Ningareddi v. Lakshmawa*. Shah C. Í. observed (p. 68): 

“I ghould have referred this point for decision to a Full Bench if I were satisfied that the 
point which we have to decide was covered by the decision in Khenrkor’s case. As on the 
facts the case is distinguishable and as I am clear that a kept mistress whose husband 
is alive cannot be treated as an eavarwddka stree who is entiied to maintenance on the 
death’ of her paramour out of his estate, I see no objection to*give effect to that view.” 


As pointed out by Sir Dinshah Mulla at p. 588 of his “ Principles of Hindu Law” : 
“ This ruling waa inconsistent with what waa understood to have been held in Khemkor V. 
Umbashonker viz, mois pa a ee creme ers ene Samer e 
during the period of her keeping.” . 


It is now urged before us that that caw, fe tine ae a one ae 
to have*been the law fôr over fifty years, was not correctly decided and the decision 
requires to be reconsidered. It, therefore, becomes necessary for us to examine 
somewhat closely the reasons which led the learned Judge to take the view which he 
dlid. In the course of his judgment at p. 66 the learned Judge .obeerves : 

“Such a woman (that is a woman living adulterously in the keeping of another) can- 
“enot be an dearuddka siree auch as could acquire the right to be maintained out of the 
estate of her paramour. All aldhg her rightful residence would be with her husband and 
the residence with her paramour wholly wrongful. The idea of an averuddha stree is in- 
consistent with the position which such a woman occupies. Further, the obligation to lead 
a chaste life after the death of the-man with whom she lived an adulterous life is not 


- possible of fulfilment according to law when the husband is alive at the time of her para- 


mours death. The view taken in Yaskvanirav v, Kashibai as regarda the obligation of a 
woman kept in concubinage to lead a chaste life can have nd application toe woman kept 
in that manner when her husband ‘is alive. , . It is dear to my mind that a woman in 
the position of the plaintiff cannot claim to be maintained out of the deceased paramour’a 
Se aoe ee ee eer He ie eee ee: 
nection.” . 

The lero Judge has given no authorities, textual or otherwise, for sis particular 
of the words “ averuddka sires”. Although this particular point did not then 
for decision, the learned Judge himself had considered elaborately the meaning 

ore oa “onsite eve Ge eG eee a 
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Bai Monghtbai v. Bai Nagubai. The texts bearing on the question are æt out 
in detail by him at pp. 408 to 411 and also by their Lordshfps of the Privy Council 
when the matter went im appeal before them in Bai Nagubai- v. ‘Bai Monghibai at 
pp. 159 and 160. It ia, therefore, not necessary to repeat them here, except ip so 
far as it becomes necessary to do so to consider the arguments advanced before use 
In laying down the right of females of the family to maigtenance out of the estates 
of the deceased, the text of Katyayana uses the word “ yoskit” and that of Narada 
the word ““stree” (paragraphs 27 and 28 of c. M, s 1 in the Commentary on 
verses 135 and 136), fn explaiping the.use of these words as including “ women 
kept in concubinage,” Vijnaneshwara uses the words “ avaruddha stree”. The words 
“ avaruddha stree” are algo used in referring to women kept in concubinage, while 
dealing with “effects not liable to partition” both in the Mitakshara ( paragraphe 
22 in the Commentary on verses 118 and 119) and in Vyavahara-Mayukha 
(Mandlik’s Hindu Law, p. 70 and Sanskrit text of Vyavahara-Mayukha edited by 


Gharpure, p. 57). The words “avaruddha stree” occurring in verse 200 of 5 


Yajnavalkya in Vyavahara Adhyaya have been explained by Vijnaneshwara as 
“women prohibited by the master from intercourse with other men with an injunc-° 
tion to stay at home with the object of avoiding any lapse of service.” A doubt, 
whether, when the original texts the words “ stree” and “ydskit”, they» were 
intended to cover the cas& of ines, was expressed by Nanabhai Haridas J. 
in Yashvantrav v. Kashibai2 At p. 28 the learned Judge obeerves : 

“There are texts providing generally for ‘women’ of deceased co-parcenera. It is under 
those texts that the widows of such co-parceners are held entitled to be maintained by 
the survivors; and they Nay down the condition of continued chastity. Whether those 
text-writera really intended te’ include in the expressiod ‘ women’ concubines or ‘kept women’ 
it ig now unnecessary to speculate. It suffices for us that commentators and judicial 
authorities have distinctly declared that they are so included. But # they are so included, 
the restriction of continued chastity imposed by, the text must equally apply to them, as 
otherwise they would be if a more advantageous position than the widows.” , 

Sir Lallubhai Shah gave expression to the same doubt in Bai Monghibai v. Bai Nagu- 
bai. At p. 418 of the report he observed: œ 

“It may ba open to doubt whether the original texts of KatYayana and Nareda which 
have been interpreted as referring to ‘avaruddke stree’ by commentators like Vijnanesh- 
vara and Nilakantha; were originally intended to cover the case of an ‘avaruddka stree’. 
But, as obeerved by Mr. Justice Nanabhai Haridas in Yaskvantrao v. Kashibai, as 
the commentators whose opinion is part of Hindu law which the Gourts have to admini 
ter have accepted that view there is nolgoing behind X; and iff an attempt, is to be madge 
to discover the reason of this rule, it seems to md to re® on the consideration that if the 
woman lives practically as a dependent member of the family and accepts all the limitations, 
though unmarried, of a married life openly and avowedly, she gets the berbfit of the rule 
which makes it obligatory upon the heirs of a Hindu householder to maintain the women 
of the family.” ° 

In dealing with fines imposable og persona Yajnavalkya lays down the rules as 
follows in verse No. 290 : 


e 
omg ang gee ates” ae 
- . AÈ ya: aR e 
It is dear that some distinction is contemplated between the words “savbruddhka” and 
“ bkujishya 8, and it was argued by Mahamahopadhyaya Kane that a ‘woman who 
deserte her husband and lives in adultery with some one else (who is correctly des- 
cribed as ARoi—ARei g wet Re aad ena: sa- that woman who abandons her 
husband and’ goes to another man of her own vema out of love for “hjm is*calféd 
swairini ) may be a bkujishya but does not attain the status of an avaruddha stree. 
, - 1 (1887) L L. R. 12 Bom. 26. $ . * 
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The word “ averuddha” is explained by Vijnaneshwara in the Commentary as 
. “women prohibited by the master from intercourse with other men with an injunc- 
tion to stay at home with the object of avoiding laped of service.” The exact words 
S are: LENAT fren. In describing bhujiskya the words used are “ gyafraera- « 
» Mahamahopadhyaya “Kane argued that this meant “women restricted fo parti- 
persons in the matter*of sexual intercourse and not to one person.” This was how 
Mr. Gharpure translated it in his edition of Yajnavalkya Smriti of 1920; but in 
the 1939 edition of the work this line is translated as ‘women restricted in the | 
* matter of sexual intercourse to a certain®person.”* Balambhatti in his commentary ~ 
on the Mitakshara explains the word “ gag” as enfim, ie other than her master. 
“Itechnnot, therefore, be said that the word “ bhujishya” connotes that the woman 
° is restricted to a limited number of persons, otherwise the words used would have 
: been Regea, It is true that the words used are not veqeafnrroftea, but 
it is in this sense that the text has been understood by Balambhatti and translated, 
ii in my opinion correctly, by Mr. Gharpure. It would then appear that restric- 
tion in the matter of sexual intercourse to one person is a feature common to “both 
avaruddha stree and bhujishya. In describing the former, a negative form of ex- 
presajon is used, viz. “ Prohibited from having intercourse with any other. man”, and 
in describing the latter, a posttive form is ued, viz.’ “restricted to one person in 
. the matter of sexual intercourse.’ The distinction between the two, therefore, is 
to be looked for m some other feature, and the one obvious from the text is the 
' place of residence. In describing avaruddha siree, the words used are “zg qq eR- 
sqm”  —“ She should live in the house.” Theed words dor not occur in the defini- 
tion of bhujishya. It was on these lines that a distinction Was drawn between the two 
expressions by Crump J. in Monghibat v. Nagubai. But the Privy Council held, 
when the case went in appeal before their Lordships (Bai Nagubai v. Bai Mongkibai), 
that 

1 Tt ig not £ condition of the right oi an arenaddad: stree that she should have resided in 
‘the same house with the deceased together with his wife and regular family whatever may 

have been the case when a concubine was slave of the househdld.” 
+ The practical distinction between an cvaruddka stree and bAujishya has therefore dis- 
e appeared. It is clear from the text and it was conceded by Mahamahopadhyaya 
Kane that it is possible lor a swairini to be a ‘bhujishya. If 90, in view of the Privy 
Council ruling, it is possibld for her under given conditions to attain the status of 
° -an averuddha stree. This position seems to be further clear from the expression 
- “ avaruddha” used by Vijnameshwara in the Commentary on verses 118 and 119 
fc. I (4), p.22.] The matter dealt with there ig the partition of the property of 
‘sd the deceased ‘father including the female slaves. The words used are: “‘ermegyeg 
fer ARa: aan aft gh Pe.” It is translated by Mr. Gharpure as “ women 
kept in concubinagS by the father, suck as adulteresses and others, although even in 
number must not besshared by the sona” It was suggested by Mahamahopadhyaya 
Kane that this text ehould be construed as meaning ‘ ‘concubines and aduiteresses.” 
But these is ne conjunctive particle w (and), and in my view the translation 
given by Mr. Gharpure is correct. To the same effect is the tranglation accepted by 
~% Sir Lallubhai Shah at p. “409 of the report of Bei Monghibai v. Boi Nagubai. That 
is also the'implication of the Commentary of Balambhatti at page 149 of 1914 
edition. This is, in my opinion, a clear indication that in the eyes of the Hindu law, 
it ise possible for a swatrini—an adulteress—to be an avaruddha strée, provided she 
continues tô be true to his memory. The mere.existence of the husband, therefore; 
-7 which makes the connection with the paramour adulterous would not come in the 
way of her” becoming an averuddha sree. ` 
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After considering the texts, the learned Judge, Sir Lallubhai’ Shah, lays down this 
dictum in Monghibai v. Negubai, viz. that “the rule was really restricted to 
the case of a woman, with whom the connection was perfectly open ‘and recognised, 
and who was kept practically as a member of the family, though no marriage with 
her could be, or was in fact, effected.” It would be noted, that in laying down thls , 
definition of an avaruddha stree, the learned Judge does not say that the connection 
must be a non-adulterous one. In fact, in coming to this View of the real scope of 
the word “avaruddha stree”,.the learned Judge has examined the earlier cases, in- 
eluding those of Khemkor*y. Umiashankar and Ningareddi V. Lakskmawa, and be 
obreres Yp: 414) :— 

“ These cases to my mind carly show that the woman concemed in each case had prac- 


tically led the life of aù ‘avaruddha' stri.” l z 


At p. 412 the learned Judge observes : 

“All these caseg were from the,mofuseil, and the facts in each case show that there was no 
dispute then that the relation in which the woman concerned stood to the peron keeping 
her was that of an “ avaruddka stree” ... But the life which the woman in, each of these 
cases led with her so-called husband of paramour was the life of an avernddha stree as 
she practically lived ag a wife and as a member of the family in the house of the man.” 


It is no doubt true that the precise poigt, viz. whether a woman who had her hus- 
band living could claim maintenance as an avaruddha stree did not arise for 
consideration in that case. But it is to be ħoted that although it was clear from 
the reports of the cases of KAemkor and Ningareddi that the women who claimed 
maintenance had their husbands living, the learned Judge saw no difficulty in regard- 
ing that the woman in eacÌ cose had led the life of an avaruddha stree. It is possible 
also to say that when the learned Judge used the expression “though the marriage 
with her could mot be... effected”, be had in mind cases like thoee of KAshnkor and 
Ningareddi where no daid marriage could take place because of the existence of the 
husband of the concubine. « *Mr. Justice Kanga, who was the trial Judge in that case, 
laid down the law as follows (sed p. 426): 

“ According to the authorities a Hindu is not hgund to maintain his kept mistress in his 
life-time. He can discard her at any moment and she cannot compel him to continue her 
in his keeping or to provide for her future maintenance. But where a Hindu woman has 
‘been kept by a Hindu until hts death his estate is liable for her maintenance in the hands 
of those who take it even though the connection’ with her was “an adulterous one. Her 
right to maintenance is conditional upon ber continued chastity.” é 
And Mr. Justice Crump observed (p. 427) that > ” e 
“as a general statement of the law no exception can We taken to this provided it Js 
remembered that the connection denoted by, the worda ‘kept mistress’ must be of the 
nature which the Hindu law demands ; 

and the only point which he emphasised as distinguishing the case of an avaruddha 
stree from that of bhujiskya was that a kept mistress (avaruddhh stree) must live 
in the house of her paramour. It is, therefore, obvious that in the view of his Lord- 
ship the fact that the connection was an adulterous one was no bar to a kept mis- 
tress of a Hindu claiming maintenance as an averuddha sitee. The words “kept 
mistress” were till then understood to imply that the women must be in the erclusive 
keeping of the paramour, and that the connection must be permanent in the sense that 
it continued yp to the death of the paramour [see Dayavati v. Kesarhai']. Her 
right to maintenance was, of course, conditional upon her continued chastity. It 
would thus appear that neither of the learned Judges who subsequently decided , the 
case of Anandilal v. Chandrabai considered that the fact that the connection of the 
concubine with her paramour was adulterous prevented her from claiming*the status 
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of an avoruddka stree. As I have already: observed the texts in fact-contemplate a 
Swatrini attaining the status of a bhujishya or an avoruddha sfree. 

Shah C. J.. in the case of Anandilal v. Chandrabai, refers to thezcase of Rakhi. v. 
.Govigd valad Tejar. That was a case where the illegitimate son of a shudra claim- 


; éd a share in the estate of his father. “ Being the son of a kept woman he would 


pave been entitled to a half share,” as stated by Westropp C. J. at p. 115 of the 
report, and the learned’ Judge goes on ‘to observe: “This being so, we have next 
to consider whether the special circumstance, that the intercourse between Teja Kurad 
and Gau, the mother of the plaintiff, was adultarous... elters the case.” Upon the 
authorities the learned Judge held that the plaintiff, being the result of an adulterous 
intercourse, could not take as keir even to the extent: of half a share, but the plaintiff 
“vas entitled only to maintenance. As pointed out by Wallis ©. J. in the full bench 
case of Soundararajan V. Arunachalam Chetiy,* (p. 151): 
“The limitation as to her being an exclusive and continuous concubine ia not to be found 
in the texts and appears to have been imposed by the Courta ag necessary to secure due 
evidence of the paternity, just aa the further restriction that the connection must not have 
been incestucts or adulterous was imposed on general grounds of morality.” ' 
Even though a. concubine may be a married woman when the connection begins (and 
ore the connection ia adulterous )' she can still be a dasi and her son a dasi- 
putra provided the connection has ceased tobe adultereug when the son is conceived. 
(ie. where the husband of the concubine dies before conception) [ Tukaram v. 
Dinkar]. It would thus be seen that the condition that the connection must be 
non-adulterous is one not imposed by, texts, but on general grounds of morality and 
that too, only where a son born of euch an intercourse claims a share in the estate 
of his father. And even that requirement is modified tô this extent that even though 
in its inception the connection may be adulterous, the son ig still entitled to a share 
in the estate of his father if the connection ceased to be adulterous at the time of 
the conception. Even if it has not ceased to be adulterous at the time of concep- 
tion, the gon ia still held entitled to maintenance although not entitled to a share in 
the estate of hig father. All these considerations do not apply when the mistress 
„herself claims maintenance. There is%ho authority, textual or otherwise, except the 
‘case Of Anandilal, fot holding that a kept mistress whose connection with her para- 
‘mour is exclusive and permanent cannot claim the status of an avaruddha sires 
unless,the connection $ non-adulterous. Th® texts, if anything, support the contrary 
e view. As I have pointed out, the same learned Judges who took this ‘view in the 
case of Anandilal régarded, in the case of Bat Monghiboi, that the women concerned 


“> in the cases of Khemkor and, Nwgareddi did occupy the status of an avaruddha stree 


although it was clear that their connection with the paramour was adulterous. It is, 
therefore, dificult to accept the view. of the learned Judged in Anandilal’s case that 
the idea of an avaruddka stree was inconsistent with the position which a woman 
living in adultery with her paramour occupies. 

The learned Chief Justice in that case further thought that the obligation to lead 
‘a chaste life after the death of the man with whom she lived an adulterous life was 
not possible of fulfilment according to law when the husband is alive at the time of 
her paramours death. I find it difficult to accept this reasoning for depriving the 
defendant in this case of the status of an averuddha stree. It ts true that the text 
of Narada Which’ has been quoted in the case of Bai Monghibai v. Bai Nagubai at 
p. 409 lays down: “Let them allow a maintenance to his women for’ life, provided 
‘these preserve unsullied the bed of their lord.” And following this text, it has been 
held in Yashvantrav v. Kashkibai that “ continued continence is, under the Hindu law, 
% cOnditiqn® precedent to a deceased co-parcener’s concubine claiming maintenance.” 

1 Coa ee A 3 (1930) 3 Bom L. R. 289. 
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But this condition of continued continence applies both to the widows and concu- 
bines, and is a condition precedent to their continuing to receive. maintenance out 
of the estate of the deceased. But I cannot see why the mere‘ existence of the 
husband of a concubine at the time of the paramour’s death should make the, obliga- 
*tion of leading a chaste life after his death impossible pf fulfilment If a kept, 
mistress has continued to be faithful to her paramour for twenty-five years in spije 
of the existence of her husband (and this fidelity is a cBndition precedent to her 
being entitled to maintenance), I cannot see why she should not continue to be faith- 
„ful to his memory even afer his death. It may be that the husband may file a suit 
for restitution of conjugal rights.‘against fhe kept mistress after the death of the 
paramour, a contingency which is, in the highest degree, remote. Such a suit may 
‘or may not be decréed. If she voluntarily goes to her husband or is compelled’ by 


law to go to him, then the moment she does sp,- she makes herself disentitled to ° 


receive any maintenance from the estate of her paramour. Otherwise her position 
and that of a widow are not dissimilar ; and if the right of a widow to rpceive main- 
‘tenance ig conditional upon her leading the life of chastity, there is no reason why 
an avaruddha stree should not be placed in the same position, as indeed she has been, 
as decided in the case of Yashventrav v. Kashibai. In my opinion the existence 
of a husband does not necessarily make the condition impossible of fulfilment, 

The limitation imposed bf the learn®d Chief Justi in Anandilal’s case upon the 
precise connotation of the word “ avaruddhe siree”, imposed as it appears more by 
consideration of morality than anything else, was, as the learned Judge himself recog- 
nised, opposed to the two earlier decisions of this Court in Khemkor's case and 
Ningaredd?s case. The Warned Judge sought to distinguish Khemkor’s case on the 
ground that it did not appe&r from the record whether Khemkor’s husband was alive 
during the period of her living as a mistress of Ranchhor. The report of the case 
does not give any indication one way or the other, but as the learned Judge himself 
states, the case was always referred to in the recognised books on Hindu law as if 
the existence of the husband would make no difference in the result. In-the case of 
Nimgareddi at least, the extract of the judgment of the trial Court reproduced in 
the report shows that Lakshmawa left hef udki husband and went to live with 
Govindraddi and that their connection was adulterous. Even so, the learned’ Judges 
in that case held her to be entitled to mmintenance. Sir Lallubhai Shah considered 
that the observations of Mr. Justice Cr8we in that case, viz. “ There can be no doubt 
on the authorities that a concubine is entitled to maintenance though the connections 
was an adulterous one provided it was of a permanent nature” were not necessary e 
fôr the decision of that case. With respect I am noteprepared to agree. It is true” 
as Mahamahopadhyaya Kane argued that the main question then considered was 
the validity of the gift of ancestral property in favour of a concubirfle. But the 
learned Judges would never have ordered the payment of maintenance if they took 
the view that because Lakshmawa was living in adultery she was not entitled to 
maintenance. It is true that the poigt for consideration before Sir Lallubhai Shah 
in Anandial's case was not expressly argued in Ningareddi’s case; but we can 
only infer that the point was considered so well settled (as Mr. Justice Crowe 
himself thought ) since the decision in Khemkor’s cage and accepted without demur 
by text hook-writers that no doubt was cast on the proposition to, which Mr. Justice 
Crowe gave’ expression. Tt is to be noted that Sir Narayan Chandavarkar J., an 
erudite Hindu Judge, was a party to that decision. Sir Lallubhai Shah also 
thought that the observations of Westropp C. J. in Raks case showed that he read 
Khemkor's case as meaning that the adulterous connection had geased whep 
Ranchhor died. I have carefully read the judgment of Westropp C. J. in Raki v. 
Govind. PATE RER abie eee ae the tee an took that view of Khem- 
kor’s case. gs 
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Even according to his reading of Khemkor’s case and Ningareddi’s case, Sir 
Lallubhai Shah thought that those decisions were correct, because at the date of the 
death of the .pafamour the husband of the mistrese may not have been living. On 
this gpound alone he distinguished on facts those cases from the one with which he 

ʻa wis dealing, viz. the hushand being alive when the paramour died. In laying down 
tpe law he observed at p. 67 of the report : 
“Tt is clear to my mind that a woman in the position of the plaintiff cannot claim to be 


maintained out of the deceased paramour’s estate when her husband has been alive during > 
the whole period of her adulterous connection.” ° as 


I Ea apa aati eae te i whether her husband ie alive or not at 
the, date of the paramour’s death, is bound to create att anomalpua situation. If the 
husband dies one day after the paramour’s death, then the mistress would not be 
entitled to maintenance ; but if he dies one day before the death of the paramour, 
‘she would be so entitled, because on the day of the paramour’s death the husband 
was dead and he “ was not alive during the whole period of her adulteroug connec- 
tion.” It is difficult to justify tbis distinction on any logical basis. If, on the other 
hand, the right to receive maintenance is made to depend upon how long the con- 
nection was -adulterous and how long non-adulterous, we shall be introducing 
an ement of uncertainty in law which is be deplpred. Further, among the 
skudras where an illegitimate son is entitled to a share in the estate of his father, 
he is refused that share if the.connection was adulterous when ‘he was conceived. 
But even then he is held entitled to maintenance. If eo, it ig somewhat difficult to 
deny that privilege to his mother. Lastly, if a gift to the mistresa by way of main- 
tenance if regarded in the light of compensation for injury done to her by the past 
illicit cohabitation [as Sir Narayan .Chandavarkar J. put it in Ningareddi v. Laksh- 
mawa], it would appear that the justification for compensation by way of main- 
tenance is greater in a case such ds the one before us, where not only has an injury 
been done to the mistress by past illicit cohabitation, but éhe is‘ actively or otherwise 
seduced from the path of rectitude and morality. As Spencer J. observed in Rama 

Raja Thavar v. Papameal (p. 811), “the qrestion is not really so much one of the 
legal relationship between a man and a woman as of equity that a woman who has 
been kept for a number of years and given a position almost equal to that of a wife 
should not be left to starve after the deathe of the man who kept her.” These 
observations would apply with almost equal force in a case such as the one before 
“ua, as the prospect of getting anything like adequate maintenance from her husband 
* is, on the authorities, remote and is reduced to nothing when the husband «ie 
penurious. 

It may fugther be noted that Ningoreddi's case was approved by’ thein Lordships 
of the Privy Council in the case of Bai Nagubai v. ‘Bai Monghibat. At p. 163 of 
the report they refer to Néngaredd?’s case as “a decision whose authority has not been 
questioned.” It is true as Mahamahopadhyaya Kane pointed out that this observa- 
tion was made with tespect to the particular p®int that their Lordships had to decide, 
viz. whether it was incumbent én the mistress to live in the paramour’s house in 
order to entitle her to get maintenance out of his estate after his death. But in 
stating the law, both Mr. Justice Crowe in Ningareddi v. Lakshmawa and Mr. 
Justice Kanga ga the trial Judge in the case before their Lordships made ‘a pointed 
reference to the right to maintenance of a concubine in the permanent and exclusive 
keeping of the paramour even though she was living in adultery. And yet their 
Lordships approved of the decision in Ningaredd?’s case. A point similar to the one 
Before us came up for decision before the Court of the Judicial Commissioner of Nagpur 
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in Kamtabai v. Umabats’ At p. 128 Macnair, A. J. C. observes: 

“In Amandital Bhagchand v. Chandrabai, Shah, Ag. C. J. and Crumf J., held that a kept 
mistress whose husband was alive was not entitled to maintenance on the death of her para- 
mour : but these Judges in Monghibci v. Nagubai had decided another question reganding 
thé right of a concubine to maintenance and this decision was notęapproved by their Lord * 
ships of the Privy Council: Nagubat v. Monghibei, Although their Lordships of the Privy , 
Council had not to deal with the question which I am considering,*they expressed approval 
of the case Ningareddi v. Lakshmawa where it was held that even if the connexion was 
adulterous, the estate of the paramour might be liable for her maintenance. 

fn Mayne's Hindu Jaw, 9th edn., para. 450, itis stated that concubines are entitled to 
maintenance even though the conpection with them is an adulterous one. I respectfully think 


the reasons given by Shah Ag. C. J., and Crump J. that a concubine is entitled to mainten , 


ance of her husband, that she cannot live a chaste life when her husband is alive at the 
time of her paramour’s death are not entirely satisfactory. In my opinion, then, Mt, Uma- 
bai is entitled to maintenance although her husband is alive.” 

With very great respect to the learned Judges who decided the case of Anandilal 
v. Chondrabai, I am unable to accept the view taken therein either on the authority 
of texts, judicial decisions, or equity, and hold that a concubine who has been in 
the permanent and exclusive keeping of the paramour is entitled to maintenance out” 


of his estate even though her connection with him may have beén adulterous fn - 


character, provided she continues to be chaste and faithful to his memory. 
I, therefore, agree with the order proposed by my learned brother: 


» . 
Before Sir Harilal Kania? Kt., Acting Chief Justice, Mr, Justica Chagla and 
Mr, Justice Weston. 


JANARDAN EKNATH v. GANESH SADASHIV.* 


Dekkkan Agriculturisis Relief Act (WII of 1879), Sec. 72}—Period of limitation-~Acknow- 
ledgment—Exclusion of time—Indian Limitation Act (IX of 1908), Secs. 19, 29(2). 

In a suit governed by a. 72 of the Dekkhan A@riculturists' Relief Act, 1879, the plaintiff 
is nòt entitled for the purpose of limitation to the benefit of s. 19 ofthe Indian Limitation 
Act, 1908, haying regard to a 29(2) of the latter Act. 

Keshav Krishna v. Bhagwan Sambku, approved. 
Kishorelal Stores v. Jagannath Bayasi? overruled. 


SUIT on promissory note. 

The promissory note in dispute was passed by Ganesh agd his two brothers (defend- 
ants Nos. 1 to 3) in favour of Janardan (plaintiff) for Rs. 1,200 on March 6, 1929. 

On August 1, 1932, the plaintiff wrote a letter (exhibit 118) to defendant No. 1 
calling upon him to repay the money advanced to him. Defendant No. 1 replied on 
August 11, 1982, (exhibit 126) acknowledging receipt of the letter and excusing him- 
self from immediate payment for the reagon that he had no money. 
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. On June 2, 1938, the plaintiff sued to recover from the defendants Rs. 779-5-6, the 
amount due on the promissory note. He alleged that the defendants were agricul- 
turists and that the suit was within the period of six years prescribed by s. 72 of the 
Dekkhan Agnaulturists’ Relief Act, 1879, by virtue of the acknowledgment by defend- 


“ant No. 1 dated Augus$ 11, 1932. _ 


The trial Court foynd on a preliminary issue that the defendants were agricul- 
turists, but dismissed suit on the ground that the letter of defendant No. 1 did not 
amount to acknowledgment within the meaning of s. 19 of the Indian Limbtation 
Act, 1908, and did not serve to save time. 

On appeal, the decree waa confirmed by the District Judge. 

, The plaintiff appealed to the High Court. i 

The appeal was heard by Lokur and Rajadhyaksha JJ. on January 3, 1944, when 

their Lordahips made a reference to a full bench in the following terms : 


Loxur J. This appeal arises out of a suit brought by the plaintiff to recover 
Rs. 779-5-6 due on a promissory note of Rs. 1,200 passed in his favour by the three 
defendant? on March 6, 1929. The defendante being agriculturists, the period of limi- 


_‘tation for such suits is six years under s8. 72 of the Dekkhan Agriculturists’ Relief Act, 


1879. This suit wasfiled on June 2, 1938, but the plaintiff alleged that it was saved 


` ffom the bar of limitation by the letter, @hibit 126,ewritten by defendant No. 1 on 


behalf of all the three defendants on August 11, 1932, in which he acknowledged their 
liability under the promissory note in suit. It is not now disputed that the defendants 
are agriculturista, that the period of limitation for the suit is that provided in s8. 72 of 
the Dekkhan Agriculturists’ Relief Act and that Rs. 779-5-6 are due to the plaintiff 
under ‘the promissory note in suit. The only points afgued in this Court are whether 
the letter, exhibit 126, contding an acknowledgment as contemplated by s. 19(1) of 


- the Indian Limitation Act, 1908, and whether it gives a fresh starting point of limi- 


` ~ tation. The trial Court held that the letter, exhibit 134 referred to the debt.in suit, 


but did.not amount to an acknowledgment, and edismisesed the suit as time-barred. 
The plaintiff then filed an appeal to the District Court against defendant No. 1 alone 
and his appeal was also dismissed or? the ground that the suit was time-barred. As 
defendants Nos. 2 ahd 3 are no longer parties to this litigation, defendant No. 1 will 
hereafter be referred to merely as the defendant. The letter, exhibit 126, was admit- 
tedly sent by hint if reply to exhibit 118 Written to him by the plaintiff on August 
1, 1932. In exhibit 118 the plaintiff wrote : 

“The reason for writing this letter to you ia that you had maid that you would come again 
with money in eight or days but you did not come accordingly. This is not good. 
What more than this should be written to. you? You know it yourself. You should there- 
fore informeus whether you are coming witht the money now or not.” 

In reply to this letter the defendant wrote as follows in exhibit 126: : 
“Your letter has been received and the contents thereof have been understood... I could 
not come to you again as big amounts of rent have not been received by us this year. Asist- 
ance suits have been filed | The year is verf bad and besides there has been partition 
amongst us and hence things have happened in this way. Let this be known and favoura be 
contigued.” e 

It is admitted that this letter was written and signed by the defendant in reply to 
exhibit 118. „In considering whether it amounts to a proper acknowledgment within 
the meaning of s. 19 of the Indian Limitation Act, all that has to besseen is whether 
it contains an admission of a subsisting liability in respect of the debt sued on. It is 
now well settled by the oft-cited ruling of the Privy Council in Maniram v. Seth Rup- 
e chand! that an acknowledgment may be express or implied. In that case there was 
no expres acknowledgment of any subsisting liability, but there was an admission that 
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there were open and current accounts between the parties and that admission was held 
sufficient to serve as an acknowledgment under s. 19 of the Indiin Limitation Act. 
Their Lordsahipe observed (p. 171) :— ; š 

“The legal consequence would be that at that date either of them had a rights as 
agatnst the other to an account. It follows equally that whoever qp the account should be 
shewn to be the debtor to the other was bound ta pay his debt to the other, and it appears 
to their Lordships that the inevitable deduction from this admissioff is that the respondent 
acknowledged his liability to pay his debt to Motiram or his representative if the balance 
should be ascertained to be against him.” 

ft is clear from this that though the exact amount or the nature of the liability 
need not be disclosed by the wijtten acknowledgment, the writing should unmistakably 
import that the person making the acknowledgment is then under an existing liability 
to the plaintiff. 

Read by itself the letter exhibit 126 does not show that it had any reference to the 
Promissory note in suit or that the defendant meant to acknowledge his liability there- 
under. It is urged for the defendant that no other document should be referred to for 
spinning out such an acknowledgment from the contents of exhibit 126. This conten- 
tion found favour with the trial Court. But the learned District Judge took a different 
view and held that exhibit 118 could be looked to for the purpose of finding out the 
meaning of the contents of exhibit 126. Tt is true that, 4s observed by Leach C. J. 
in Venkata Chelamiak v. Annapoornamma, in deciding whether the words used consti- 
tute an acknowledgment, the Court can only have regard to the words used. But. 
there is nothing in s. 19 or in the Indian Evidence Act, 1872, which precludes the let- 
ting in of other evidence to explain to what debt a document said to be an acknow- 
ledgment necessarily refers. In*Athmaramayya v. Seshappaiyer,? where two post cards 
were relied upon as acknowledgments and on the face of them it could not be said 
that they necessarily referred to the suit debt, oral evidence was allowed to be adduced 
to prove to what debts the pogt-cards referred. In Swaminatha Odayar v. Subbarama 
Ayyar® it was held that an -acknowledgment of liability under s 19 of the Indian 
Limitation Act need not be express but may be implied from facts and surrounding 
circumstances. So too in Kaliendas Pandudas*v. Loiut Ranade J. beld that it was 
open to the plaintiff by reference to the accounts or otherwise to establish a connettion 
between two accounts and show that the later one was an acknowledgment of the debt 
due under the first. It is, therefore, open fo the plaintiff relying upon a writing as an 
acknowledgment to avoid the bar of limitation to show that the words in that writing 
implied, having regard to all the facts and the circumstances, that it referred to the 
debt in suit and for this purpose the plaintiff can refer te the letter, exhibit 118, to 
explain the contents of exhibit 126. Oral evidence may likewise be made use of to 
ascertain whether’ the word “money” used in both those letters had reference to the 
amount of the promissory note in suit. This is also clear from proviso 6 to a. 92 of the 
Indian Evidence Act, which says that any fact may be proved which shows in what 
manner the language of a document is relgted to existing facts. . 

In exhibit 118 the plaintiff took the defendant to task for not going to him with 
“money” as promised and asked him whether he was going to him with * money” or 
not. The plaintiff swears in his deposition that the werd “money” referred tò the 
amount due under the promissory note in suit and that there was nq othey debt due 
to him from the defendant at that time. It was suggested in his cros$-examination 
that about Rs. 150 or Rs. 200 were then due from the defendants as khata balance. 
To repel that suggestion the plaintiff put in an extract from his accounts to show 


that tha defendant had paid’Rs. 1,400 on November 11, 1928, and that the balance e 


1 [1942] Mad. 590, FB : 4 (1900) L L. R. 25 Bom. 330,” 
2 [1941] A. L R. Mad. 409. 3, c. 2 Bom. L. R. 1066. 
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having been remitted, a receipt for full satisfaction had been passed to him. Yet the 
learned District Judge has found that the plaintiff failed to prove that there was no 
other debt then due to him from the defendant and it is urged that this is a finding 
of fact which must be accepted in second appeal. But that finding is based on a 
“misconception of the plpadings and the evidence. In his plaint the plaintiff definitely 
e referred to the letter, exhibit 126, and stated that by reason of the acknowledgment of 
* the debt in suit made th it his claim was in time. In his written statement the defend- 
ant did not deny that his letter referred to the debt in suit, but merely contended 
that his letter did not amount to an acknowledgment in lew. Hence be must be taken 
to have tacitly conceded that the “ money” referred to in that letter was the money 
due under the promissory note in suit. That there was*some other debt also due from 
* him to the plaintiff was suggested for the first time in the plafntiff's crose-examination 
and the plaintiff immediately produced his accounts to prove that it had been wiped 
out already. It was then for the defendant to put in the receipt passed to him by 
the plaintif in order to show the falsity of the accounts and that the debt had not 
been fully gatisfied by the payment of Rs. 1,400 as alleged by the plaintiff. The learned 
District Judge says that the plaintiff should have called upon the defendant to produce 
the receipt. But the plaintiff had no idea from the defendants written statement 
that such a plea would be set up. The | District Judge has also remarked that 
not a word was asked to the defendant in his cross%xamination in this connection. 
But in fact the defendant was crose-@xamined on this point and he was not able to 
say whether the balance was Rs. 150 or Rs. 200. That theory is obviously an after- 
thought and there is no doubt that the letters, exhibits 118 and 126, refer to the 
moneyedue from the defendant under the promissory note in suit. 

In reply to the plaintiffs complaint in exhibit 118 that the defendant had failed 
to go to him with the money as promised, the defendant did not deny his promise but 
wrote an apologetic letter (exhibit 126) explaining why he could not go to him with 
the promised money and informing him that he had fileti assistance suits. Read as a 
whole that letter means “I could not come to you as I could not raise money, but 
I will come as soon as I get money out of the assistance suits which I have filed.” As 
the money which he was to take to the plaintiff was towards the satisfaction of the 


„only debt which he then owed, viz. the debt in suit, exhibit 126 amounts to an acknow- 


ledgment of that debt within the meaning af s. 19 of the Indian Limitation Act. 

In the course of the arguments Pranjivandas v. Bai Mani, Majumder Hiralal 
Ickhalal v. Desai Norsilal Chaturbhujdas* and Siraj Din v. Umar Din® and several 
other reported cases were referred to for the interpretation of ambiguous clauses in 
writings sought to be used for the purpose of s. 19 to save the bar of limitation. But 
as observed by Baker J. in Chhaganlal v. Bonderbai,« in matters of this character each 
case deals with the terms of the acknowledgment with which it is concerned and it 
is not possible tọ deduce a general proposition on the question of the interpretation.of 
a particular acknowledgment. What is required by s. 19 of the Indian Limitation Act 
is that the words used must be such as to chow that there-was an existing jural rela- 
tionship (as debtor and creditor) between the parties at the time when the acknow- 
ledgrhent wa made (and not merely at some time before), and an‘ intention to conti- 
nue it until it is lawfully determined must also be evident “Phe purpose for which 
and the occasion on which the acknowledgment was made are immaterial. Applying 
this test we are satisfied that although the defendant wrote exhibit°126 by way of 
an apology, the inevitable inference from it is that he acknowledged his liability under 


e the promigsory note in suit and hoped to pay it off when he could raise money by the 
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amæistance suits which he had already filed. Such an implied acknowledgment is 
sufficient for the purpose of s. 19 of the Indian Limitation Act.» 

Even if it be so, it is further argued for the defendant that by reasoh of a. 29(2) (b) 
of the Indian Limitation Act the plaintiff cannot get the benefit of s. 19, since s. 72 of 


the Dekkhan Agriculturists’ Relief Act has prescribed for thjs suit a special period Df ae~» 


limitation different from the period prescribed in the first schedule to the Indian Limj- 
tation Act. This was the view taken by Divatia J. (sitting efngly) in Keshav Krishna 
v. Bhagwan Sambhu,) but it was disapproved by a division bench consisting of N. ‘J. 
Sadia and Sen JJ. in Kiskorelal Stores v. {agannath Bayaji.2 Both the rulings had 
to deal with s. 20 of the Indian Limitation Act, but the same principle would apply 
to s. 19 also. Ordinarily the decision of the division bench is binding on us But 
Mr. Dharap for the defendant contends that the division bench seems to have beén 


influenced by the rulings in Srinivasa Ayyangar v. Secretary of State and Vewamuna i 


v. Abbiak,* which are no longer good law after the amendment of a. 29 by the amend- 
ing Act X of 1922, and requests that the matter should be further considered and if 
necessary referred to a larger bench for decision. We, therefore, had, the question 
fully argued before us, and with great respect we are inclined to prefer the view taken 
by Divatia J. in Keshav Krishna v. Bhagwan Sambhu. The amended a. 29(2)' of the 
Indian Limitation Act provides : 

“ Where any special or local amy prescrita for any suit, ippen or applicition peed. Df 
limitation different fram the period prescribed therefor by the first schedule, the provisions 
of section 3 shall apply, aa if such period were prescribed therefor in tbat schedule, and for 
the purpose of determining any period of limitation prescribed for any suit, appeal or app- 
cation by any special or local law : 

(a) the provisions containedein section 4, sections 9 to 18, and section 22 shall apply only 
in so far ag, and to the extent to which, they are not expressly excluded by such special or 
local law ; and 

(b) the remaining provisions of this Act shall not apply.” 

The Dekkhan Agriculturbte’ Relief Act is a special or local law. It was sọ held both 
in Keshav Krishna v. Bhagwan Sambhu and in Kishorelal Stores v. Jagannath Bayaji ; 
and for suite of the description mentioned ine. 3(w), for the recovery of money from 
a person who at the time when the cause of action arose was arf agriculturist in any of 
the Districts of Poona, Satara, Sholapur and Ahmednagar, a 72 of the Dekkhan Agri- 
culturists’ Relief Act provides larger periods of limitation than:those prescribed by the 
first schedule to the Indian Limitation Act. The present suit falls under that category _ 
‘and, therefore, prima facie s. 19, which is not mentioned in s. 29(2) (a) of the Indian 
Limitation Act, does not apply to it. This was the view taken by Divatia J. in Keshav * 
Krishna v. Bhagwan Sambhu. But it is argued by Mr. Gajendragadkar and it was 80 
held in Kishorelal Stores v. Jagannath Bayaji, that s. 72 of the Dekkhan Agriculturists’ 
Relief Act does not “ prescribe a period of limitation ” within the meaning of a 29(2) 
of the Indian Limitation Act, but has merely substituted longer perigds of limitation in 
lieu of those prescribed in the second column of the first schedule to the Indian Limi- 
tation Act, indicating thereby that subfect to this modification the Indian Limitation 
Act as a whole shall apply to such suits, In Kiskérelal Stores v. Jagennath Bayafi 
N. J. Wadia and Sen JJ. have adopted the reasoning in Srinivasa Ayyangar V. Secretory 
of State and Veeramma v. Abbiak and have taken the*view that the Dekkhan Agricul- 
turiste’ Relief Act does not provide a separate and self-contained body of pfovisions with 
regard to theelimitation of suits coming under that Act and hence the applicability of 
the general provisions of the Indian Limitation Act cannot be excluded to such suits. 
With all respect we are unable to agree with the view that since 8. 72 of the Dekkhan 
Agriculturists’ Relief Act merely modifies the periods of limitation presctiped by th® 
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Indian Limitation Act, it cannot be said that it “ prescribes a period of limitation '} 
different from that prescribed by the Indian Limitation Act. In fact it does lay down 
for suits mentiorled therein certain “ periods of limitation.” In what words or in what 
form it does so is immaterial. It is true that it does not specify the starting point 
of limitation and for that purpose the third column of the first schedule to the Indi 
Limitation Act may have to be referred to. But for the purpose of a. 29(2) o 
Indian Limitation Act what we are concerned with is the period of limitation which 
finds place in the second column of that schedule. There is no getting away from the 
fact that the practical effect of s. 72 of the Dekkhan Agriculturists’ Relief Act is that, 
the periods of limitation fixed by it are different from those preacribed by the Indian 
Limitation Act. If the result of a statutory provision is*in substance to fix a period 
Within which a person must take appropriate and necessary action*if he desires to assert 


_ his rights in a Court of law, that provision “ prescribes a period of limitation.” As 


observed by Thom C. J. in Drigpal Sing V. Pancham Singh, if a period of limita- 
tion results from a statutory provision, that provision “ prescribes a period of limita- 
tion.” In this view of the matter it cannot be doubted that s. 72 of the Dekkhan 
Agriculturists’ Relief Act does prescribe periods of limitation in certain cases and those 
periods are different from those prescribed by the first schedule to the Indian Limi- 
tatian Act. 

K in trike that the Dakha Apoie alist Aaaa Act oaitain = complete 
body of provisions of limitation to suits under that Act, but that is-no reason for 
‘applying all the provisions of the Indian Limitation Act to those suits for which special 
periods of limitation different from those prescribed by the Indian Limitation Act are 
in fact provided by s. 72 of the Dekkhan Agriculturists’ Relief Act. In this connection 
it will be pertinent to trace the history of s. 29 of the Indiah Limitation Act. Before the 
section was amended by Act X of 1922, sub-s. 1(b) of that section stood as follows :— 

* Nothing in this Act shall affect or alter any period of limitation specifically prescribed 
a a a a a ae a 
British Indie.” ° 

Tt did not provide that particular sectigns of the Indian Limitation Act should apply 
and the others should not apply to suits for which special periods of limitation were 
prescribed by any special or local law. “4 

The conflict of opinion regarding the effect pf this section is pointed out in detail in 
Drighal Singh v: Pancham Singh. A review of the authorities shows that three con- 


” flicting views were prevailing in different High Courts. The first view was that the 


general provisions of the Indian Limitation Act could not be applied in computing’ 
periods of limitation prescribe by any special or local law when the latter was a com- 
plete code in, itself in the matter of limitation. The second view was that whether it 
was a complete code or not, the effect of the application of the general provisions of the 
Indian Limitation Act would be to “affect or alter” the periods prescribed by the 
special or local law and, therefore, none of those provisions was to apply to such suits, 
their application beifg deemed to have been prohibited by s. 29 of the Indian Limita- 
tion Act. The third view was that the general provisions of the Indian Limitation Act 
did not, “ affecg or alter” the periods prescribed by a special or local law but only laid 
down the mode of computation of such periods and were, therefore, applicable for 
computing the periods fixed by’a special or local law. 

In order to set this conflict at rest, a. 29 was amended by Act X of 1922 Presumably 
the Legislature was aware of the distinction that had been drawn between those special 
and local laws which constituted complete codes in themselves for the purpose of limi- 
@ation‘and tSose which did not. Yet it deliberately omitted to introduce such a distinc- 
tion in amending s. 29 and the amended section does not concern itself with the questién 
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whether the general provisions of the Indian Limitation Act would be applicable only 
in the case of incomplete codes and would not be applicable in the case of complete 
codes. Without making any such distinction the Legislature introduged the amend- 
ment in 8. 29, the plain effect of which is that if a special or local law prescribes a period 
of limitation different from that prescribed by the first schedule to the Indian Lifnita; 
tion Act, only æ. 4,9 to 18 and 22 would be applicable, but the remaining sections would 
not. This shows that the first view mentioned above is left ugtouched by the amend-¢ 
ment, so that if a special or local law is a complete code in the matter of limitation, 
none of the provisions of the Indian Limitation Act, even ss. 4 and 9 to 18 and 22 
mentioned in s. 29(2)(a) of the Indian Limitation Act, would be applicable to a suit 
governed by such special or local law. ‘This view was recently adopted by the full bench 
of the Allahabad High Court if in Raja Pande v. Sheopujan Pande, and it was held that, 
the Provincial Insolvency Act was a special law within the meaning of a.°29(2) of the 
Indian Limitation Act, but as it was a self-contained Act in the matter of limitation 
with respect to proceedings contemplated by it, the provisions of the Indian Limitation 
Act had no application to that Act. It is obvious that the question whether the Dek- 
khan Agriculturisty’ Relief Act is or is not a complete or self-contained Actein the mat- 
ter of limitation is pertinent only to determine whether any of the provisions of the 
Indian Limitation Act including those mentioned in s. 29.(2) (a) are applicable to suits 
under it. But'it has been held in Ktshorglal Stores v. Jagannath Bayayi,? and it can- 
not be disputed, that the Dekkan Agriculturiste’ Relief Act is not such a complete and 
self-contained Act. Hence the provisions of thè Indian Limitation Act must be held 
to be applicable to suits falling under s. 72. One of those provisions, viz. s. 29 says 
that s. 4 and 9 to 18 and 22 would be applicable to such suite and not the remaining 
sections. The cases in Srinfygsa Ayyangar V. Secretary of Siate and Veeramma V. 
Abbiah,* which are relied upon in Kishorelal Stores v. Jagannath Bayajt, were decided 
prior to the amendment of s. 29 of the Indian Limitation Act and have ceased to be 
good law after the amendment. 

After the amendment all the High Courts agree that to suits for which a special or 
local law has provided a period ôf limitation different from that prescribed by the 
Indian Limitation Act, ss. 4 and 9 to 18 and 22, would apply unless their application is 
expressly excluded by that special or local law : Midnapur Zemindent Co. Lid. v. Priya- 
bala Daseb, Firm of Mohan Lal Hardeo Das v. Commissioner of Income-tax, Bikar 
and Orissa and Chagenlal Sakerial v. The President, Thana Municipality” But the 
Temaining provisions of the Indian Limitation Act would not apply proprio vigore, ie. 
merely by virtue of the Indian Limitation Act itself, and if they are to apply, the 
grounds for applying them must be found in the special or local law itself. Thus in 
Neelratan Ganguli yv. Emperor® s. 5 of the Indian Limitdtion Act was held to be m- 
applicable to an appeal by a person convicted under s. 39(7) of Ordinance, II of 1932 
which was held to be a special law for the purpose of s. 29 of the Indian Limitation 
Act. The same view was taken by the Madras High Court in the case of an appeal 
from conviction under Ordinance I of 1922 in Mittoor Moideen Hajee, In re? In 
Chheda Lal Jain v. Officer Commanding, Méerut,° s. 5 of the Indtan Limitation Act 
was held not to be applicable to an appeal under s. 29 of the Cantonments (House- 
Accommodation) Act, 1923. 

On the other hand, while s. ies Si tha pael Tenny Aci prenia the iai 
for. suits specified in sch. III, sub-s: (4), of s. 185, excludes the application of sa. 6, 7, 
8 and 9 of the,Indian Limitation Act and subs (2) expresaly provides that all the 
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other provisions of tHe Indian Limitation Act shall apply to suits. Hence in Syed 
Hasan Imam v. Brakmdeo Singk' œ. 19 and 20 of the Indian Limitation Act were held 
to apply to a suit specified in sch. III of the Bengal Tenancy Act. Similarly, a. 6 of 
the Indian Limitation Act was held to apply to a suit under the Central Provinces 
Land Revenue Act by virtue of the express provision contained in s$. 160(3) of that 
Act: Madho Rao v. Balaji* So, too, in Apperao v. Chakraponi? s. 211 of the 
Madras Estates Land Att waa held to override the general provisions of a 29 (2) (6) 
of the Indian Limitation Act. , 

But there is no such provision in the Dekkhan AgricuJturists’ Relief Act expreasly 
éxtending e. 19 of the Indian Limitatidh Act to suits which fall within the scope Of 
8. 72 of the Dekkhan Agriculturists’ Relief Act and we gee no ground in that Act for 
‘departing from the strict provisions of s. 29(2)(b) of the Indian Limitation Act. 
That ground, it is suggested, is to be found in the very intention of the Legislature 
in enacting 8. 72. It is argued that the periods of limitation provided by the Indian 
Limitation Act were regarded as too short and likely to cause hardship to agriculturist 
debtors by gompelling their creditors to sue them or take fresh bonds at comparatively 
ahorter intervals pfescribed by the Iñdian Limitation Act and that s. 72 was intended to 
enlarge the periods of limitation to mitigate this hardship. But if thereby the agri- 
culturist debtors are deprived of the benefit of the general provisions, of the Indian 
Limitation Act such as ss. 19 and 20, their dteditors would feel compelled to sue before 
the expiry of such enlarged periods ef limitation and thus the agriculturist debtors 
would be deprived of the advantage of getting an extension of time by giving an 
acknowledgment or making part payments. This argument is based on the line of 
reasoning adopted in Kishorelal Stores v. Jagannath Bayzyfi« But with great respect 
we doubt whether the enlargement of the periods of*limitation can be said to be 
always for the benefit of the debtor. The law of limitation affords to the debtor a 
shelter for evading the payment of a just debt and extinguishes the right of the creditor 
to recover it in a Court of law after the prescribed period. Hence if that period is 
enlarged,’ it is more favourable to the creditor who in spite of the enlargement has 
always the option to file his suit at any time within that period after his amount has 
become due and is pot bound to waif till the last day of that period. The general 
provisions of the Indian Limitation Act are in a way a concession to the plaintiff 
to enable him to obtain an extension of time on various grounds mich as minority, 
acknowledgment and part-payment. Section 29 ia intended to curtail that concession 
and restrict it to ss. 4, 9 to 18 and 22 and to deny to the plaintiff the benefit of the 
remaining sections in the case of suits for which different periods of limitation are 
fixed by a special or local iaw. In this way the benefit given to the plaintiff by the 
enlargement of the period of limitation by s. 72 of the Dekkhan Agriculturists’ Relief 
Act is to some extent counter-balanced by the denial to him of sections other than 
ss. 4, 9 to 18 and 22 of the Indian Limitation Act. If those sections also are to be 
made applicablé to the plaintiff, then- as Divatia J. has suggested in Keshav Krishna 
v. Bhagwan Sembhu,® the Legislature mugt introduce a provision in the Dekkhan 
Agriculturists’ Relief Act expressly making them applicable to suite falling under 
s. 72 just ag 8. 185 df the Bengal Tenancy Act was suitably amended by Act IV of 


` 1928 after the amendment of s. 29 of the Indian Limitation Act in 1922. 


After all equitable considerations are out of place in construing the statute of limi- 
tation and the strict grammatical meaning of words is the only safe guide. The 
underlying principle is that the meaning and intention of a statute must be collected 
from the express words used therein rather than by any opinions which may be enter- 
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tained by the Court as to what is just and expedient. In General Accident Fire and 
Life Assurance Corporation v. Janmakomed Abdul Rakim: the” Privy Council ob- 
served (p. 426) : 

“.., A Limitation Act ought to receive auch a construction as the language in its lain. 
mebning importa : ... A law of limitation and prescription may appear to operate harshly or 
unjustly in particular cases, but where such law has been adopted hy the State, .. . it must, 
if smambiguoxns, be applied with stringency. . . Tbe rule must be enforced even at the risk of 
hardship ta a particular party. The Judge cannot, on equitable grounda, enlarge the time 


allowed by the law, postpone ifs operation, or introduce exceptions not recognised by it.” ; 


(Mftra’s Law of Limitation and Prescription, 6th eùn., p. 256.) 

With respect we are inclined.to think that the view taken by Divatia J. in Keskav 
| Krishna v. Bhagwan Sambhu is in accordance with the plain meaning of 9. 29 of the 
Indian Limitation Act and s. 72 of the Dekkhan Agriculturist? Relief Act. But as 
a division bench has taken a different view, we refer the following question to a full 
bench fot decision :— 

“Having regard to a 29(2) of the Indian Limitation Act, is the plaintiff in a syt governed 
by s. 72 of the Dekkhan Agriculturists’ Relief Act for the purpose of limitation entitled to 
the benefit of s. 19 of the Indian Limitation Act?” 

The reference was heard, on July 14, ne Dyed dull hench coneeing of Kama 
Ag. C J., Chagla and Weston JJ. 

P. B. Gajendragadkar, for the ean The question referred is, whether the 
provisions of s. 19 of the Indian Limitation Act apply to suits governed by s. 72 of 
the Dekkhan Agriculturiste’ Relief Act. In other words it is to resolve the conflict 
between Keshav Krishna v. Bhaguan Sambhu and Kiskorelal Stores v. Jagennaik 
Bayaji.? 


The pertinent section that falls to be considered here is 8 29 of the Indian Limita- 


tion Act, as amended in 1922. It applies only where any special or local Act “ pres- 
cribes a period of limitation „different from the period prescribed” in the Indian 
Limitation Act. A period can be said to be preacribed by an Act when it gives a com- 
plete scheme of limitation, and you have not to go to the Indian Limitation Act, viz. 
(1) description of suit, (2) period of limitation, "and (3) time frog, which period, be- 
gins to run. This is so done in some of the Acts, viz. the City of Bombay Municipal 
Act, 1888, the Bengal Tenancy Act, 1885, the Insolvency Act, 1909, and the Indian 
Registration Act, 1908. Section 72 of the ‘Dekkhan Agriculturists’ Relief Act is dif- 
ferently phrased. It does not provide a complete scheme of limitation. It takes up 
an article of the Limitation Act and says that instead of “three years” as the period 
of limitation read “six years.” For the rest you have to loak to the Indian-Limitation 
Act. This is not tantamount to providing a period of limitation. Section 72, purports 
only to amend the Limitation Act. Under s. 29 as it stood before 1922, s. 15 of the 
Limitation Act would apply to suits under s. 72. All other suita under the Dekkhan 
Agriculturists’ Relief Act are governed by the Limitation Act. 
Section 72 is intended for the benefit of debtors by providing fo» a larger period 
of limitation. The whole policy of the Dekkhan Act is to furnish relief to indebted 
agriculturists. If you deny the bendt of ss. 19 and 20 to agriculturisty, you ,are 
Se ee ee ey eee 
frustrating the very obfect with which a 72 was enacted. >. 


K. N. Dharap, for the respondent, was not called upoo. i 
Kanta Ag. C. J. On the hearing of Second Appeal No. 549 of 1941 Mr. Justice 


Lokur and Mr. Justice Rajadhyaksha having found a conflict of authorities about the" 


interpretation of e. 20(2) of the Indian Limitation Act, 1908, read with s. 72,of thé 
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Dekkhan Agriculturists’ Relief Act, 1879, referred the following question for the deci- 
sion of a full bench :— 

“ Having regard to s. 29(2) of the Indian Limitation Act, is the plaintiff in a suit governed 
ae E ere, RA ee foe, She papae pf limitation ene 
* the benefit of 8, 19 of the Indian Limitation Act?” 

‘The short facts leadjng to this appeal are as follows. On March 6, 1929, the origi- 
nal three defendants passed a promissory note for Rs. 1,200 in favour of the plaintiff. 
On August 11, 1932, defendant No. 1 wrote a letter to the plaintiff which was con- 
tended to be an acknowledgment of the liability under the promissory note. Relying 

on that letter, the plaintiff filed the suit on June 2, 1938, against all the three defend- 
ante. Tbe common defence of all the defendants wag that the letter in question did 
not amount to an acknowledgment. Defendants Nos. 2 and% further contended that 
they were not bound by the letter, because they had separated from defendant No. 1. 
‘There was also a dispute about the consideration. At the hearing the trial Court found 
against the plaintiff on the question of separation of defendants Nos. 2 and 3. It also 
found that the letter in question did not amount to an acknowledgment and therefore 
dismissed the suit. The plaintiff appealed. He did not contest the finding of the 
trial Court in respect of*defendants Nos. 2 and 3, but contended that the letter 
‘Amounted to an acknowledgment within the meaning of s. 19 of the Indian Limitation 
Act and defendant No. 1 was therefore liable on the promissory note. The first 
Appeal Court rejected that contentién,and dismissed the appeal. The plaintiff filed- 
a second appeal. In the interval two decisions of this Court were pronounced. The 
first was by Mr. Justice Divatia, sitting as a single Judge, in Keshav Krishna v. Bhag- 
wan Sambhu. That was in respect of the applicationof s. 20 of the Indian Limita- 
tion Act in the case of a suit covered by s. 3, cl. (w), of the Dekkhan Agriculturists’ 
Relief Act. The learned Judge held that the amended provisions of s 29(2) of the 
Indian ‘Limitation Act prevented the plaintiff from relying on a. 20 of the Act. Some 
time later Mr. Justice N. J. Wadia and Mr. Justice Sa in Kishorelal Stores v. Jagan- 
naik Bayaji? took a contrary view and differed ffom the view of Mr. Justice Divatia. 
The referring judgment mentions both these cases which have given rise to this reference. 

It was argued before us by Mr. Gajendragadkar that s. 72 of the Dekkhan Agricul- 
turiste Relief Act did not prescribe a period of limitation, because if a local Act 
prescribed a period, it must mention a starting point. He further contended that the 
words used in s. 72, particularly the word “ substituted”, showed that the Legislature 
amended the schedule of the Indian Limitation Act but did not prescribe a different 
period by s. 72. From those arguments it was contended that s. 72 of the Dekkhan 
Agriculturists’ Relief Act Was not a special or local law which prescribed a period of 
limitation different from the period prescribed by the Indian Limitation Act and, 
therefore, s. 29(2) of the Indian Limitation Act did not apply. He frankly conceded 
that if on a proper construction of 8. 72 of the Dekkhan Agriculturists’ Relief Act the 
Court came to the conclusion that it prescribed a different period of limitation, his 
contentions must fail. Segre: oe es ee ee 
advanced. 

in orda to appreciate the tie Sack GF'a 20(2) of the Indian Limitation Act, it 
ia neceseary to first turn fo the first schedule of the Limitafion Act. It is divided 
into thr® eoliimns : the first is headed “ Description of suit,” the second * ‘Period of 
limitation,” and the third “ Time from which period begins to run.’ The expression 
“ period of limitation ” is thus used in that Schedule to mean what is. prescribed under 


“the second column. Incidentally, in my opinion, it negatives the contention that a 


eriod, Sf limitation must prescribe the starting point because, if that was correct, there 
‘was no necessity for the Legislature to make the third column “Time from which 
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period begins to run.” It seems to me, therefore, that by the us of the worda “ period 
of limitation” in s. 29(2) of the Indian Limitation Act the Legistature clearly meant 

a period stated in another pecial or local law which could be put if place of the 
period shown under the second column of the first schedule. 

‘The second argument, in my opinion, is also unsound. While under 72 of the” 
Dekkhan Agriculturists’ Relief Act the Legislature could have prescribed a schedule e 
like the one found in the Indian Limitation Act, there appears no objection to achiev- 
ing the same result in a different way by using appropriate words. It should be 
noticed that under s. 72 of the Dekkhan Agriquiturists’ Relief Act it is not one kind 
of suit for which one period of limitation is prescribed under all circumstances. It 
deals with several kinds of suits covered by s8. 3, cl. (w),-of the Dekkhan Agriculturists’ | 
Relief Act. It provides*two different periods of limitation under two different circum- ` 
stances. In my opinion, therefore, the word “ substituted” as used in @ 72 is equi- 
valent to prescribing the periods mentioned in cls. (a) and (b) of s. 72 in place of 
those prescribed by the Limitation Act. That appears to be the natural and proper 
reading of the words used in s. 72 of the Dekkhan Agriculturists’ Relief Act. I am 
unable to read the word “ substituted ” as amounting to an amendment of the schédule 
to the Indian Limitation Act; as contended by the plaintiff. On the construction of 
the section itself, I think it prescribes a period of limitation, for the suits mentioned 
therein, different from the peri8d prescribed in sch. I, col. 2, and therefore s. 29(2) 
of the Limitation Act applies. That sub-sectidh deliberately omits the applicability 
of s. 19 and 20 of the Limitation Act to such suits and, therefore, the plaintiffs con- 
tention must fail. 

We were asked to look to*the general policy of the Act. It was argued that the 
‘object of the Dekkhan Agriculturists’ Relief Act was to help the debtor and the 
omission to give the benefit of æ. 19 and 20 would impose a hardship. I am not sure 
whether this is the correct view. In any event, when the words of the section are 
clear, I do not think it is proper to discuss what was pasing in the-mind of the Legis- 
lature in framing the section as thêy had done or to construe it in view of what was 
supposed to be their intention. 

In my opinion Kishorelal Stores v. Jagannath Bayaji was wrepgly decided. . The 
answer to the question referred to us is in the negative. 

CHAGLA J. I agree. ° 

Too aeae a a a ean 08 aR), 
of the Indian Limitation Act: first, whether the Dekkhan Agriculturists’ Relief Act 
ig a special or local law? and second, if it is a special or local law, whether it pre- 
scribes for the suit with which we are concerned a period “of limitation different from 
the period prescribed therefor by the first schedule? Now it is not disputed that. 
the Dekihan Agriculturists’ Relief Act is a special or local law within the meaning 
of subcl. (2) of s. 29 of the Indian Limitation Act. So the only question that re- 
mains to be decided is : Does 8. 72 of the Dekkhan Agriculturists’ Relief Act preacribe 
for the suit a period of limitation different from the period prescribed therefor by the 
first schedule of the Limitation Act? 

Mr. Gajendragadkar has contended that the language used in 72 of the Deldchan 
Agriculturiste’ Relief Act is that the periods mentioned in that section shall be deem- 
ed to be substituted for those prescribed in the first schedule to the “Limifation Act. 
Mr. Gajendragatkar has emphasized the expression “to be substituted” and he has 
argued that what s. 29(2) of the Indian Limitation Act requires ia that the special 
or local Act should provide a self-contained code relating to the law of limitation antl | 
should not merely deal with the period of limitation mentioned in the second colurhn 
of the first schedule. Now that would be importing worda into s. 29(2) of the Indian 
Ciao et MRI os are REN It is quite clear that all that 4 20(2) 
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requires is that the special or local law should prescribe for a suit a period of limita- 
tion different from the period prescribed therefor by the firat schedule and it cannot 
possibly be contended that when under s. 72 of the Dekkhan Agriculturiste’ Relief Act 
ee ren ene of the Indian Limitation 
*Act are not complied 

Mr. Gajendragadkar Be sins? idea dpa apart I 
agre with the learned? Chief Justice that it is unsafe to consider the policy of the 
Legislature when the language of the section we are construing is clear and unambi- 
guous. But even if we are to consider the policy of the Legislature, the position is 
that prior to 1922 wheri a. 29 of the Indian Limitation Act was amended there was 
some conflict of judicial opinion as to whether the oki s. 29 of the Limitation Act 


* permitted sa. 19, 20 and 21 to be applied when a special Act pr®scribed different periods 


of limitation, but the consensus of opinion was that on a true reading of the old 
a 29 of the Indian Limitation Act s. 19, 20 and 21 of the Indian Limitation Act 
applied notwithstanding the fact that the special or local law preacribed a different 
period of jimitation. With those facts present to the mind of the Legislature the 
Legislature deliberately. departed from the law as it was then understood to be by 
enacting s. 29, gub-cl. (2), of the Indian Limitation Act, and it specifically provided 
that ss. 19, 20 and 21 shall not apply when the special or local law prescribed a 
different period of limitatioh. We are not concerned *with the reasons which led the 
Legislature to change its policy, but there can be no doubt that there was a deliberate 
change of policy as evidenced by the amendment of s. 29, sub-cl. (2), of the Indian 
Limitation Act. 

I, therefore, agree with the learned Chief Justice that we should answer the question 
as be has suggested we should do. 


WESTON J. I agree that the question referred to us should be answered in the 
negative. I have nothing further to add. 7 


~ ° 


Before Mr. Justice Chagla, Mr. Jystica Lokur, ond Mr. Justice Rajadhyakskha. 
GURUNATHA®PA DEEKAPPA v. THE DHARWAR MUNICIPALITY." 


“Provincial Small Cause Gourts Act (IX of 1887), cl. 35(j)—Swit cognizable by Couri of 


Small Couses—Sudi to recover money levied under ilegal distress—Claim for interest on 
amount of refund. ~ 
A suit for refund of money paid under an illegal distress together with interest thereon 
ig not a suit for compenagtion under cl. 35(j) of the Provincial Small Cause Courts Act, 
`- 1887, but the claim for interest is by way of damages for detention of, the money levied, 
an BSE IA OE CIOPTON irora ti enisene TE AT OTO ene ot eal Au 
. Jodha v. Maganlal: approved. 
. Kalyan Municipality v. Govind,? overruled. 


Surt to recover,a sum of money. 
On May 25, 1913, one Mahomed Ghory executed a simple mortgage of his house in 
favour of Deekappas (plaintiff) for Ra. 1,500. The mortgage was not satisfied. The 


plaintiff sued on the mortgage and obtained a decree. In execution he purchased the 


house at g Court-sale on November 24, 1933, for Rs. 3,000. Mahomed Ghory having 
died, hip legdi representatives offered obstruction to the plaintiff in taking posession of 
the house, and litigation between them was pending in Court. 

° . Second Ap- Extra joint Subordinate Ju it Dhanwan 
TAGES ch 1S4, trom the decision 0 in Civil Suit No, 222 of 1 ioe 


Subordinate 1 (1929) 31 Bom L. R. 1307. è 
A. P. Ep honed No gt oea con- 2 (1924) 27 Bom L. R. 447. 
Jaage, AS a Md. Hasan, 
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The Municipal taxes in respect of the house amounting to Rs. 380-7-0 from 1927-28 
to 1939-40 remained unpaid. On July 29, 1939, the Municipal Borough of Dharwar 
(defendant) recovered the amount from the plaintiff by a distress warrant. 

On January 27, 1940, the plaintiff sued to recover from the defendant Rs. 386-7-0 
with interest. The prayer clause in the plaint was worded thus :— 

* The plaintiff praya as under: that tha defendant Municipality þe ordered to refund thee 
amount of Rs. 380-7-0 alleged to be due for the years 192728 to 1939-40 as having been 
illegally recovered from the plaintiff and to make good the loss of interest at the rate of one 
peg cent. per mensem from theedate of the recovery, i.e. July 29, 1939, and also’ to pay Court 
costa, id 
_ The plaintiff was not bound te pay the, amount demanded by the defendant, Municipality, 
but the Municipality. reaovered it illegally and therefore this suit was filed for the refund 
of the said amount, The plaintiff will file a separate suit for damages for hes of reputation 
caused by the issue of the distresa warrant. 

The suit was heard by the Extra Joint Subordinate Judge who was not invested 
with powers to hear suits of small cause nature unden the provisions of the Provin- 
cial Small Cause Courts Act, 1887. ~The suit was beard as a civil suit, and a decree ’ 
was passed for Rs. 178-12-0 with future interest at six per cent: per annum, on the 
ground that the plaintiff was not liable to pay the taxes for the period anterior .to 
November 14, 1933, the date of his purchfse of the house? This decree was confirmed 
by the lower appellate Court. The plaintiff appealed to the High Court contending 
that he was not liable to pay the taxes for the period subsequent to November 14, 
1933, as he never was in possession of the house. 

The appeal was first heard by Lokur J. who referred it to a Division Bench. The 
appeal was heard again by Lékur and Rajadhyaksha JJ. on August 2, 1944, and at 
their Lordships’ instance was heard on August 3, 1944, by a full bench. 

At the hearing before the Full Bench, G. R. Madbkavi, for the respondents, raised 
a preliminary objection that,the suit being of a small cause nature and the claim 
Dene unde Re: OONO geenna APPAR sey de LODE Be Cink Proa ote 
1908. 

G. R. Madbkavi. Ti aa au anpeien. Laking at the prayer 
clause in the plaint the suit is one triable under the Provincial Small Cause Courte 
Act, 1887; and as such is not appealable.. I rely on Jodha v. Maganlal: The case 
of Kalyan Municipality v. Govind? is not “correctly decided. 

B. Moropanth, with A. G. Kotwal, for the appellant. The claim here is not only‘ for 
refund of money paid under a distress warrant but also to recover interest as damages. 
As such it does not fall within the cognizance of a Small @ause Court and the present 
appeal is perfectly competent. I entirely rely upon Kalyan Municipality y. Govind, 
which is on all fours with my case. 

The suit falls within the purview of art. 35(j) of the second achedule to the Pro- 
vincial Small Cause Courts Act. The term “ compensation” in that article is used by 
the Legislature in a wide sense. It includes money paid or specifiefl sum to be ascer- 
tained by Court. It includes damages also. It would include compensation paid 
under the Land Acquisition Act, 1894. The claim preferred by me should be taken as 
a whole and not cut yp in pieces. The pleading should be construed liberally and not 
technically. The claim for refund’as well as for interest hangs on distress illegally levied. 

The case ot Jodha v. Maganlal is distinguishable. Besides relying on- Kalyan 
Municipality v. Govind I also rely on Devan Roy v. Sunder Tewary, Bishambhar 
Netk v. Gaddati* and Indra Chandra Mukherjee v. Srish Chandra Banerji! . 

1. (1929) 31 Bom. L. R. 1307. Se 2 R A a 

2 (1924) 27 Bom. L. R 447. . 6 (1910) I. L. R 3 AL 306 

3 (1929) 31 Bom. L. R 1307, 7 (1913) L L. R. 40 Cal 587, 640. 

4 (1924) 27 Bom. L. R. 447, 449. . * 
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CHAGLA J. This appeal arises out of a suit filed by the plaintif for recovery: of 
Rs. 380-7-0 which, according to him, was levied by the Municipal Borough of Dhar- 
war by a distress warrant illegally. The plaintiff also claimed interest on this amount 
of Rs, 380-7-0. The trial Court decreed the claim of the plaintiff to the extent ‚of 
Rs, 178-12-0. The plathtiff appealed to the District Court, and that Court confirmed. 


* the decree of the trial Court. From that decree the appellant has come to this Couit 


a 


in second appeal. 

A preliminary point has been raised on behalf of thp respondent that no secpad. 
appeal lies inasmuch as the subject-m@tter of this suit does not exceed Rs. 500 and 
it is a suit of a nature cognisable by the Court of Small] Causes.” Now looking at the 
«frame of the suit, it is clear to my mind that what the plaigtiff asks in this suit is 
for a refund of the amount recovered by the Municipality illegally from him, and 
his suit clearly falls under s. 72 of the Indian Contract Act, 1872, for return of the 
money paid under coercion. If the plaintiff suit had been confined merely to the 
refund of this amount, no difficulty would have arisen because the suits that are ex- 
cluded from the jurisdiction of the Small Causes Court are enumerated in the Second. 
Schedule to the Provincial Small Cause Courts Act, and the only relevant article is 
att. 35(7) which provides that a suit for compensation for illegal, improper or exces- 
sive distress, attachment or search, or for t€spass committed in, or damage caused by, 
the illegal or improper-execution of any distreas, search or legal process is a suit which 
is excepted from the cognizance of a Court of Small Causes. Now to the extent that 
the plaintiffs suit is for the refund of the amount paid by him under illegal distress, 
it is clearly not a suit for compensation for illegal distrgaes or for damages caused by 
illegal distress, and, as I said, if the plaintiffs suit hft been confined to that claim, 
there would have been no difficulty in deciding that that was not a suit which wag 
excluded from the cognizance of the Small Causes Court. But the difficulty arises 
from the fact that in addition to the claim for refumd of the distress amount the 
plaintiff -has also asked for interest on the amount. In the trial Court an issue was 
raised to the effect whether the plaintiff was entitled to claim interest by way of 
damages ; if so, at what rate? And the issue was answered by the trial Court that 
the plaintiff was efffitied to claim six per cent. interest per annum on Rs. 178-12-0 by 
way of damages. . 

Now the short question that arises in thb appeal is whether the plaintiffs claim for 
interest is a claim in the nature of compensation for illegal distress or for damage 
caused by illegal distress. To my mind what the plaintiff is claiming is interest on the 
amount which he paid to the Municipality under coercion and because he was deprived 
of the use of that money. Jt is interest claimed for wrongful detention of the money 
by the Municipality. If that be so, then the plaintiffs claim for interest would not 
fall under art. 35(j) of the Second Schedule to the Provincial Small Cause Courts 
Act, and the sutt being in the nature cognisable by the Court of Small Causes and the 
subject-matter of dhe suit being under Ra. 590, no second appeal would lie. The diffi- 
culty is caused by two conflicting decisions of our Court, both decisions of a divisior 
bench. first decision is reported in Kalyan Municipality v. Govind That was 
a decision of Sir Norman Nacleod, Chief Justice, and Mr. Justice Crump. In that 
case the plaintiff filed a suit against the Municipality of Kalyan for the refund of 
Rs. 38630-1 levied from him by the Municipality for general sanitary cess and shop 
‘tax in gard to his property situated within the Kalyan Municipaf area. He also 
claimed Rs. 6-10-9 as interest on the above sum to the date of the suit at the rate of 
six per cent. per annum. Sir Norman Macleod, delivering the judgment of the Court, 
took the view that if the plaintiff had confiped his claim to the amount taxed and 
illegally recovered by him, then it, would have been a suit triable by the Small Causes 
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Court, and consequently there would be no second appeal. But the plaintiff asked 
for interest on that sum and that could only have been awardéd as flamages or com- 
pensation for the amount having been illegally recovered from him. Now with great 
gespect to the learned Chief Justice, the interest claimed was not for compensatton fpr 
illegal distress or for damage caused to the plaintiff for detention of the money re. ST 
covered by the Municipality ; the interest claimed, as the facts of the case show, 
was on the sum of Rs. 363:0-1, which was the amount which the plaintiff claimed 
De ee ee 

wrongfully detained by the Municipality of Kalyan. The other decision is also 

a decision of a division bench reported in Jodha v. Maganlal: The Court there 
consisted of Sir Norman Kemp, Acting Chief Justice, and Mr. Justice Murphy ; apd 
the Acting Chief Justice delivered the judgment of the Court. The question there 
~ also was whether the suit filed was or was not cognizable by the Small Causes Court ; 
and Sir Norman Kemp, Acting Chief Justice, at p. 1309 of his judgment states : 

“We think the cause of action was not one under the Second Schedule, clause 33(/), 
[this ig apparently a mistake for 35(j) ] merely because there was a claim fof interest. The 
interest was claimed by way of damages for detention of the money and not as compensation 
under cl. (7).” 

With-great respect to the leamed Chie® Justice Sir Norman Macleod, I feel that the 
view taken by Sir Norman Kemp is the mog acceptable one. In my opinion where 
a plaintiff files a suit for refund of money paid under an illegal distress and claims 
interest thereon, his claim is not for compensation under cl. 35(/) but it is by way 
of damages for detention pf the money recovered by the Municipality, Ag far as I 
can see, the facts in Kalyan "Municipality y. Govind and Jodha v. Maganlal were com- 
mon and so are the facts in the case before us. Under those circumstances J think that 
the decision in Kalyan Municipality v. Govind was wrongly decided, and I prefer the 
decision of Sir Norman Kemp reported in Jodha v. Maganlal. That being the posi- 
tion, it is clear that no second appeal lies under s. 102 of the Civil Procedure Code. 

The suit was tried by the Extra Joint Subordinate Judge at Dharwar as an ordinary 
suit and not as a Small Causes Court suit afid the learned Judge did not have Small 
Causes Court powers. The suit having been tried as an ordi suit, an appeal was 
preferred to the lower appellate Court and in the nature of things an appeal did lie 
to the lower appellate Court. Therefore the only way we could entertain this appeal 
which has been filed as a second appeal would be by converting it into a revisional 
application under s. 115 of the Civil Procedure Code. But it seems to me that that 7 
procedure would prejudice the appellant because if the quit had been tried by a Judge 
having Small Causes Court powers, the appellant would have had the fight to come 
to the High Court under s. 25 of the Provincial Small Cause Courts Act. The provi- 
sions of s. 25 of the ‘Provincial Small Cause Courts Act are much wider than the 
provisions of s. 115 of the Civil Procedure Code; and by the suft not having been 
tried by a Judge having the powers ofsa Small Causes Court, the appellant has been 
deprived of that right of coming to this Court under s. 25 of the Provincial Small 
Cause Courts Act. Under similar circumstances Sir Normañ Kemp ,in the,case to 
which I have just yeferred remanded the suit to the trial Court but directed that the 
suit should be tried by a Judge invested with Small Causea Court powers. I am, 
therefore, of opinion that in this case also the suit should be remanded to the First 
Clas% Subordinate Judge at Dharwar who, I understand, is invested with Small Causes 
Court powers, for trial on merits. 

Ag esata r Hie apace Se ae ot E ein ot lk 
‘Court and as the matter is not free from difficulty, I think the fairest order to make 
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with regard to the costs of this appeal would be that the costs of this appeal will be 
costs in the trial Court and will abide the result of the trial. 
Loxur J. I agree and ‘ahould like to add a few words. 7 
It Was possible for the plaintiff to so frame his prayer in the plaint as to indicate 
= that what he was claiming was compensation for the amount having been wrongfully 
from him under an illegal distress. In that case the measure of the damage 
suffered by him might have been the interest which he would have earned but for the 
distress and the loss of that interest might be attributed tq the distress. A claim fag 
compensation for such logs might fall wider article 35(/) of the second schedule to 
the Provincial Small Cause Courts Act. But in this case the plaintiff has not asked 
for such compensation, but for interest on the amount illegallyerecovered from him. 
That claim is clearly in respect of wrongful detention of his money. The plaintiff has 
specifically stated in the plaint that he wants to reserve his right to file a separate 
suit for damages. Although the prayers in the plaints in the two conflicting casea of 
«= Kalyan Municipality v. Govind! and Jodha v. ‘Maganla® were almost identically 
worded, diffefent interpretations were placed upon them in the two cases. In the 
former case Macleod C. J. regarded a claim for interest as a claim for damages or 
SS “for the amount having been illegally recovered from him”, whereas 
j latter case Kemp Ag. Q J. regarded tH claim asedamages for detention of the 
- money and not as compensation under,cl. (j). The real question in such cases is 
`~ whether damages are claimed for wrongful deprivation of the use of the money by 
the plaintiff and interest ia mentioned only as a method of measuring those damages, 
or whether interest is claimed on the money wrongfully detajned by the defendant. On 
a correct reading of the wording of the plaint in the pfesent case I agree that the 
suit as constituted falls under the latter clase and is cognisable by the Court of Small 
Causes. I, therefore, agree with the order proposed by my learned brother. 


RAJADHYAKSHA J. I agree with the judgments deliveted by my learned brothers 
and have nothing more to add. 


— 
- FUM. BENCH—CRIMINAL APPLICATION. 


Before Sir Leonard Stone, Kt., Chief Justice, Mm Justice Kamia, Mr. Justice N. J, Wadia, 
Mr. Justice Divetia and Mr. Justice Ckagla. 


x EMPEROR v. KESHAV GOKHALE.* - 


Defence of India Rules, 1939, ®. 26, 129—Order of detention—Form of order—Detaining 
authority to apply its mind to case of each individual upon passing ofder—Whetkat 
order made in absence of such condition is nullity—Restriction and Detention Oriinonce 
(III of 1944), Secs. 6, 10—Scope of. 

Where, on a perusal of an order passed under r. 26 of the Defence of India Rules, 1939, 
it becomes clear that the authority or officer paking the order has not applied its or his 
mind as required by the rule, the order is invalid. 

King-Emperor Y. Sibnath Banerjee,® followed. 


=~ The obligation td consider reasons or grounds for making an order and to be satis- 


fied upon materials laid befofe the officer or authority making it or within his cogni- 
sance is % qondition precedent to the making of an order, which in absence of the 
condition is a nullity. 
Rex V. Secretary of State for Home Affairs. Ex parte Greene,* followed. 
. Hence, where a District Magistrate takes a readymade cyclostyled form, which sets 
e Qt mechanically the four conditions prescribed by r. 26, ang sore. Oy 
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language to a plurality of persona, and fills in the schedule the name of the person 
ordered to be detained, the Magistrate does not exercise any executive discretion or 
make a quasi-judicial consideration of the facts pertinent to the chse, and the order 
passed is no order at all. 

. The effect of a 6(7) of the Restriction and Detention Ordinance, 1944, is ‘to veli- 
date orders made under r. 26 which would otherwise have“been invalid on the ground 
merely that the said rule purported to confer in exceas of the powers that might, at the 
time the said order was made, be legally conferred by a rule made under the Defence of 
India Ordinance, 1989, or under s. 2 of the Defence of India Act, 1939, that is to say, it 

s cures the defect in the flivergence of language between the rule on the one hand and the 
Ordinance and the Act on the other. It ig every such order which under 8. 6(2) is to be 
deemed to have been, and which shall have effect as if-it had been, made under the 1944 
Ordinance and asdf such Ordinance had been in force at the relevant date. : 
Section 6(2)! of the Ordinance does not validate a document which is not an order 
at all, even though it beara the signature of a duly authorized officer, if it can be 
shown that'the officer never applied his mmd° when he affixed his signature to it. It 
is only orders made valid by s. 6(1) to which a 6(2) applies and is limited. 

Baldev Mitter v. Emperor referred to. S 
{The first part of s 10(2) does not prevent the Court from enquinng into and 
deciding questions of validity of orders passed under r. 26 on the ground that they 
are ultra’ vires. The second part of ¢he sub-section, which suspends the operatiĝn of 
a 491 of the Criminal Procedure Code to such orders, applies to two classes of orders : 
that is to say, ordera made under a. 3 of th® Ordinance itself, and orders “ having effect 
under this Ordinance or in respect of ‘any person the subject of such an order.” 


APPLICATION under 8. 491 of the Criminal Procedure Code, 1898. _ 

The Defence of India Ast, 1939, provided by its s. 2(2)(x) thus: 

2. (2) Without prejudice to the generality of the powers conferred by sub-eection (J), 
the rules may provide for, or may empower any authority to make orders providing for, all or 
any of the following matters, namely—... 

(x) the apprehension and detention in custody of any person reasonably suspected of 
‘being of hostile origin or of having ‘acted, acting or being about to act, in a mannér prejudicial 
to the public safety or interest, or to the defence of British India, the prohibition of such 
person from entering or residing or remaining if any area, and compelling of such per- 
ton to reside and remain in any area, or to do, or abstain from , anything ; 

Under the powers so conferred, the Central Government made the Defence of India 
Rules, 1939, r. 26 of which, so far as material, ran as follows :— 

26. (1) The Central Government or the Provincial Government, if it is satisfied with res- 
pect to any particular person that with a view to preventing him from acting in any manner Y 
prejudicial ta the defence of Britiah India, the public sagety, the maintenance of public 
order, [His Majesty's relations with foreign powers or Indian States, the maintenance of 
peaceful conditions in tribal areas] or the efficient prosecution of the war if Tt is necessary 
#0 to do, may make an order ;. 

(b) directing that he be detained ;. e 

The original sub-r. (1) was replaced by D. C. Dept. Notification No. 356 OR|49, 
dated March 28, 1940, by a sub-rule as set out above. erie Sorde wacloeed Gi equate 
brackets were added by D. C. Dept. Notification No. 534 OR/40, dated Aug. 3, 1940. 

On April 22, 1943, the Federal Court of India hel that r. 26 was ultra pires as 
having been outsid@ the rule-making powers conferred by 8. 2(2) (x) of, the Defence 
of India Act, 1939 : Emperor v. Keshav Talpade 

On April 28, 1943, the Governor General, in exercise of the powers conferred by 
E ee ee a a a a 
ment of India Act, 1935, promulgated an Ordinance, called the Defence of [ndia 
(Amendment) Ordinance (XIV of 1943), the provisions of which were as ¢ollows :— 
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2. For clause (x) of mabsseeiion (2) of section 2 of the Defence of India Act, 1939 
(XXXV of 1939), the following clause shall be substituted, ard shall be deemed always to 
have been substituted, namely :— 

“ (x) the apprehension and detention in custody of any person whom the authority em- 


suis péwered by the rules to apprehend or detain as the case may be suspects, on grounds ap? 


to such authority to be reasonable, of being of hostile origin, or of having acted, 
acting, being about to act, 6 being likely to act in a manner prejudicial to the public safety 
or interest, the defence of British India, the maintenance of public order, His Majesty's 
relations with foreign powers or Indian States, the maintenance of peaceful conditions 
tribal areas or the efficient prosecution of the war, of With respect to whom such 
De ee te hae ate ae ee 
him from acting in any such préjudicial manner, the probibitfon of such person from enter- 
ing or residing or remaining in any area, and the compelling of sudh person to reside and 
remain in any area, or to do or abstain from doing any thing ;” 

3. For the removal of doubts it is hereby enacted that no order heretofore made against 
any person under mile 26 of the Defence of India Rules shall be deemed to be invalid or 
shall be called in question on the ground merely that the said rule purported to confer 
powera in excess of the powers that might at the time the rule was made be lawfully con- 
ferred by a rule made or deemed to have been made under section 2 of the Defence of 
India Act, 1939. 

The question of the validity of Ordinatice KIV of 1943 was raised in the Bombay 
High Court and decided in the affirmative on May 7, 1943: Emperor v. Prabhakar 
Kondajt Bhapkar: It was also raised in the Calcutta High Court in Skib Nath v: 
Porter,2 who held on June 3, 1943, that a 2 of the Ordinance was invalid and that s. 3 
of it shared the same fate. When the case went to the Fedpral Court, that Court held 
on August 31, 1943, that s. 3 of the Ordinance was a valid ‘provision, and that it was not 
necessary to decide whether s. 2 of it was valid : King-Emperor v. Stbnath Banerjes* 
Eventually, on January 15, 1944, the Governor General promulgated the Restriction 
and Detention Ordinance (III of 1944), the material provisions of which ran as follows: 
3. (1) The Central Government or the Provincial- Ggvérnment, if satisfied with respect 
to any particular peraon that with a view to preventing him from acting in any manner 
prejudicial to the defence of British India, the public safety, the maintenance_of public 
order, His Majesty's g@lations with foreign powers or Indian States, the maintenance of 
peaceful conditions in Tribal Areas or the efficient prosecution of the war it is necessary so to 
do, may make an order—.... e 

(b) diæcting that he be detained ;... 

6. (1) No order made before the commencement of this Ordinance under r. 26 of the 

~ Defence of India Rules shall after such commencement be deemed to be invalid or be called 
in question om the ground megly that the said rule purported to confer’ powers in excess 
of the powera that might at the time the said order was made be legally conferred by a rule 
made under Section 2 of the Defence of India Act, 1989 (KXXV of 1939). 

(2) Every such order shall on the commencement of this Ordinance be deemed to have 
been, and ‘shall have effect as if it had been, made under this Ordinance, and as if this 
Ordinance had been in force at the time the order was made :. 

10. (1), No order ‘made under this Ordinance and no order having effec by virtue of 
section 6 aa if it had been made under this Ordinance, shall be called in question in any 
Court, end noeCourt shall have power to make any order under section 491 of the,Code of 
Criminal Procedure, 1898 (V of 4898), in respect of any order made under or having effect 
under this Ordinance, or in respect of any person the subject of such ‘an Order. 

(2). If at the commencement of this Ordinance there is pending in any Court any pro- 
ceeding by which the validity of an order having effect by virtue of section’ 6 as if it had 
~ been made under this Ordinance is called in question, that proceeding is hereby discharged. 
e (3) Wherg an order purports to have been made by any authority in excess of any power 
conferred by “or under this Ordinance, the Court shall, within the meaning of the Indjan 
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Evidence Act, 1872 (I of 1872), presume that such order was so made by that authority. 

The applicant Keshav Govind Gokhale was a pleader practising, at Belgaum and 
was a member of the Bombay Legislative Assembly. 

On August 9, 1942, the District Magistrate of Belgaum issued an order against 
“the applicant, which ran as follows :— 

Wuxess the Government of Bombay has, by Notification, in the Home 
(Political) No. 5/D./W. 3401, dated the 19th December 1941, and No. S. D. V.[30, dated 
7th August 1942, directed that the powers conferred on it by rule 26 of the Defence of 
_godia Rules shall also be exercisable by the District Magistrate ; 

And whereas I, C. N. Millard, District Magistrate of Belgaum, am satisfied with respect 
to the persons named in the first column of the schedule hereto annexed that with a view 
to preventing them frgm acting in a manner prejudicial to the defence of British India, the 
public safety, the maintenance of public order‘and the efficient prosecution of war, it is neces- 
sary to make the following order :— 

Now, therefore, in exercise of the powers conferred by the mile 26 of the said Rules, I 
do hereby direct that the said persons shall be detained until further orders in the Belgaum 
Central Prison, I do hereby further direct that the said persons shall, for purposes of the 


Security Prisonera Detention Conditiona Orders, 1941, be classified as indicated against 


their names in the second column of the said schedule. ; 
` Schedule. : 


Name of peron . ? Classification. 


K, G. Gokhale of Belgaum : Š L 

On the same day, the District Magistrate of Belgaum issued a warrant under 
r. 129 (1) of the Defence of India Rules to arrest the applicant, who was arrested 
at Nipani on August 10, amd detained in the Belgaum Central Prison. ° 

On September 2, 1943, the applicant applied to the District Magistrate of Belgaum 
` for a copy of the order under which he was detained. That copy was furnished to 
him on November 7, 1943.. 

Meanwhile, on November 2, 1943, the applicant applied to the High Gourt for an 
order under s. 491 of the Criminal Procedure Code, but it came to be rejected by 
the High Court on January 15, 1944, on the ground that it was not affirmed. 

On December 23, 1943, he made another application to the Fgh Court under s8. 491 
through an advocate. The High Court (N. J. Wadia and Weston JJ.) granted a 
tule on January 10, 1944. 

On March 7, 1944, when the Chief Justice visited the Belgaum Central Prison the 
applicant handed in personally a third application to the same effect. 


oie T 
The application was beard on April 17 and 18, 1944 by a full bench consisting of 


Stone C. J., Kania, N. J. Wadia, Divatia, and Chagla JJ. 5 

R. A. Jahagirder, K. J. Kale and D. M. Athavale, for the applicant. 

N. P. Engineer, Advocate General, with B. G. Rao, Government Pleader, for the 
Crown. y 


R. A. Jahagirdar. The order dated*August 9, 1942, is invalid. Its wording shows 
that it refers to several persons, numbering, according to my information, more than 
thirty persons. It is not passed individually with respect to the appligant. Ht is not 
denied that more than thirty persons were arrested dn the same day. The terms of 
the order show that only one order is passed in respect of all persons. ° It speaks of 
“the person named in the first column of the schedule” and refers to “them,” “the 
said persons”, and “their names.” 

The order is issued under r. 26 of the Defence of India Rules. The rule 
first, that the authority that is to be satisfied is the Central Government pr the’ Pro- 
vincial Government as the case may be; and, secondly, that such satisfaction is a 
condition precedent to the issue of an order under the rule. Where thig condition 
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precedent ia not satisfied, the issue of the order is not valid. The fact that the 
Central or Provincial Government is satisfied can be investigated by Courts, though 
it is not competent to them to look into the grounds for such satisfaction. Further 
it js the Provincial Government that has to be satisfied and not the District Magis- 


Eo This is made clear by the words, “ whom the authority empowered by the rules” 


` 


apprehend or detain asthe case may be suspects”, used in s. 2 of Ordinance XIV 
of 1943. The detaining authority under. the rules is the Provincial Government. 
“I submit next that after my present application was admitted by the High Court 
the Governor General has promulgated’ Ogdinance III of 1$44, which takes away if 
express terms the powers of the High Couirt to act under s. 491 of the Criminal Pro- 
cedure Code. Section 3 of this Ordinance takes the plate of r. 26. Under s. 6 of 
the Ordinance all orders made under r. 26 are deemed to hate been made under 
8. 6. I submit that the new Ordinance is ultra vires. Even if it be applied here, 
then the condition precedent that the Provincial Government must be satisfied is 
not fulfilled here, 

First, the order passed here is on the face of it invalid. It was issued under r. 26. 
The rule expressly requires the satisfaction of either the Central Government or the 
Provincial Government. It goes beyond the wording of s. 2(2)(x) of the Defence of 
India Act, which requires “ reagonably suspectgd. ” The Federal Court held (46 Bom. 
L. R. 22) that the rule was ultra vires. The Governor “General therefore issued the 
Ordinance of 1943, which widened the sdbpe of 8'2(2) (x) of the Act eo as to bring 
r. 26 within its purview instead of amending r. 26 as he should have properly done. 
Aftér the above decision, several applications were filed under s. 491 by persons de- 
tained urfler r. 26. They came to grief im the Bombay*High Court who held in 
Emperor v. Prabhakar Kondafi Bhapkar! that Ordinance XIV of 1943 was valid. 
In Calcutta, however, a different view prevailed. The Calcutta High Court held in 
Shib Nath v. Potter? that s. 2 of thea Ordinance was wira vires as it amended an 
Act of the Central Legislature. It also held that s. 3 ofthe Ordinance was not in- 
dependent of s. 2 and fell with it. It further held tRat the orders of detention were 
invalid as it was shown that the detaining authority was not satisfied and had not 
applied its mind to tee evidente against the detenue. When the case went to the 
Federal Court, it was held that s. 3 of the Ordinance was valid, and that it was not 
necessary to pronounce on the validity of its 8.e2 : King-Emperor V. Sibnath Banerjee.’ 
Even on the view it took, the Court did not uphold the order there. 

If I succeed in showing that the order passed here is bad, then s. 10 of the Ordin- 


Vance of 1944 does not stand in my way. It will be noticed that all the four grounds 


on which satisfaction is requir€d are not disjunctive as in the statute but are connect- 
ed together by the conjunction “and” in the order. This lumping together of the four 
grounds in the order shows, apart from anything else, that the detaining authority 
has not applied its mind to the specific evidence against the applicant. It seems 
to have snatched a readymade cyclostyled form and filled in the name of the appli- 
cant and the class afsigned to him The mere mechanical reproduction of the four 
Clauses is not enough. This position is not changed in any way by the Ordinance of 
1944. This Geurt has`a right to consider whether the detaining authority is as a 
matter of fact satisfied, and although the order has assumed a legal form whether it 
ig not a fraut qn the Legislature. 

The obseryations of the Federal Court at p. 32 of Sibnath Banerjes’s case show 
that if the person who is given the authority to determine its satisfaction as-to certain 
conditions fails to do so, the order passed is no order at all It is a nullity. It does 
ne tea ip Neem int vies Me defeat aaO sea ere nay 
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cyclostyled forms and fills up the schedule in each by mechanically putting in the 
name and class of the person affected, it can be said to have applied its mind to 
the specific evidence against each of them. It is my case. that only bne consolidated 
order was passed in respect of thirty persons. If on the same day thirty persops are 
arrested on identical orders, the conclusion is plain that there has only been a mé- pnn 
chanical reproduction of the conditions precedent and that there has been no applicasf 
tion of the mind of the detaining authority to the case of tach person individually. 
Tt is sufficient for md to show that the samé orders were passed on the same day 
against. thirty persons, each stating that all-the four conditions existed against each 
one of them. There is clear evidertbe-to show that the detaining authority did not 
apply its mind to the case ofeach person. Section 3 of the Ordinance of 1943 is al- 
moet the same in its wording as s. 6.(1) of the Ordinance of 1944. Even if 3 & 
had stood on the date of the order, my contention remains that the satisfaction of 
the detaining authority is the condition precedent to the making of the order. 

It is not open to the Governor General to pase any legislation with retrospective i 
efect under his Ordinance-making power. The whole of his power depends on the 
declaration of emergency, which must always relate to the future. He cannot, for in- 
stance, say in 1944 that there was an emergency in 1942. In Sibnath Banerjee's 
case the Federal Court did not decide whgther s. 2 of the Ordinance of 1943 was valid. 

It is therefore open to me to Cdntend that the Ordinance of 1943 as also the Ordinance 

of 1944 are ultra vires. I say that the‘order is*bad, because the condition precedent to 

the making of it is not fulfilled. I can challenge any order on the ground that it can- . 
not be a valid order under r. 26 or 8. 3 of the new Ordinance. 

Further, the order is madêby the District Magistrate. There is no delegatich by the 
Provincial Government to the District Magistrate. It is for the Provincial Government 
to be satisfied under s. 3. Here it ia nobody’s case that the Provincial Government was 
satisfied. The new Ordinance yequires that the Provincial Government should make the 
order. There is nd provisidn that the delegation already made shall be deemed to 
have been made under the Ordinance. Section 6(2) would apply only if the original 
order had been made by the Provincial Govgrnment. If this is not done, then the 
order is no order at all. All the Judges of the Federal Court agree in Sitbnatk Ban- 
erjee's case on the point that the first requisite for the exercise of the power to make 
an order is that it is the Provincial Government that has to be. satisfied. Under the 
Ordinance the satisfaction is of the Provincial Government. On this point the origi- 
nal s. 2-(2) (x) of the Act wad silent. The order is not valid‘at any of the three 
stages. It is not valid under r. 26 before it was amended. It is not valid after the 
rule was amended. Neither is it valid under the new 

The Federal Court has shown its inclination to hold that the Goverftor General 
cannot make any Ordinance which will have retroactive effect. From this point of 
view both the Ordinance of 1943 and the Ordinance of 1944 are invalid. 

N. P. Engineer. I submit that the qrder passed in this case ie good even if the 
Ordinance III of. 1944 does not apply. 

“The argument that the mind of the District Magistrate wai not applied te each 
individual case is baged on two assumptions, neither of which has any foundation in 
fact. There is no allegation of want of bona fides on the part of the District Magis- 
trate. Nor is,it disputed that the order filed in this case is not the original order 
passed. The order starte with the mention of two notifications, which are the dele- 
gation of authority. The order is good because it is made by the person authorised 
to make it. The order was made under r. 26. The Federal Court held tlt the rule ® 
was ultra vires. This was sought to be remedied by Ordinance XIV of 1943,by which 
the Defence of India Act was amended and the orders already passed were validated. 
/ $ 
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The Federal Court in King-Emperor v. Sibnath Banerjee! kept open the question as to 
the validity of the arpendment of s. 2(2)(x) of the Act, but held that s. 3 of the 
Ordinance was valid. 

The authority given to the District Magistrate by the two notifications was subsist- 

aw. İng when the Ordinance was passed. The order here is really made under the first noti- 
(fication. The second ndtification gives additional authority to District Magistrates 
to exercise additional. powers. The first notification enables a District Magistrate to 
detain any person in his jurisdiction but the place of detention should be within 
his jurisdiction. When the second notification” came in the, District Magistrate deri 
the power to detain any person in ‘his jufisdictioneat any place outside his jurisdicti 

It is also argued that the order is bad on the groynd that it is passed against 
séveral persons, and therefore there was no separate satisfaction as regards each — 
person. There is no room for this inference. On August 8, 1942, the Indian National 
Congress passed a resolution laying down a certain policy, and advocating a parti- 
cular course of conduct. This was immediately followed by arrest of several 
persona. When a common intention is alleged to exist in several persons taking part 
in a common policy, the orders against them are bound to be stereotyped. The resolu- 
tion'avas passed on August 8 ; the orders are dated August 9. The persons arrested 
were openly taking part in the movement. 

It appears from the body of the order tht it is made against several persons, but 
in reality it is not so. There is no ggound for inferring that the mind of the Dis- 
trict Magistrate was not applied to the case of each person. It only shows that 
the order had to be made against several persons on the same ground. All the four 
grounds, mentioned in the order are interconnected. Jhe rule speaks of several 
grounds, but the order may be made on one or more of them. The ground for de- 
tention, however, may be such that it may fall under all the four categories men- 
tioned in the order. Here there was a common movement and a state of war existed 
at the time. Suppose the ground for detention is the likelihood of organising a pro- 
cession or advocating sabotage, cannot the detaining authority make an order for 
detention on the four grounds mentioned in this order? It does not make the slightest 
difference to this case that other order# were passed in the same phraseology. That 

» gimilat orders were ffade at the same- time against several other persons is no ground 
for saying that the mind of the District Magistrate was not applied to the case of 
each person. Refers to Liversidge v. Sir John Anderson. 

In Sibnath Bonerjee’s case the Federal Court refused to pronounce upon the 

‘e validity of s. 2 of Ordinance XIV of 1943. The order is valid under this Otdinance. 
A question was raised whetger the Ordinance had retrospective effect. To solve the 
difficulty the Governor General promulgated Ordinance III of .1944 under s. 72 of 
the Government of India Act. It has been held by the’ Privy Council in Bhagat 
Singh v. The King-Emperor® that the Governor General has the same powers in making 
Ordinances as tht Indian Legislature has to make laws. 

The scheme under the Ordinance of 1944 js that under its s. 3 the Central or the 
Provincial Government have the same power to make an order as they bad under 
T. 26., Whilg r. 26 derives its power frorh the Defence of India Act, the Ordinance 
takes its validity from a 72,of the Government of India Act. Before making the 
order the detaining authority must be satisfied apart from 8. 3.° Section 5 gives the 
power of delegation similar to that given by s. 2(4) and (5) of the Defence of 
India Act. Section 6(1) is analogous to s. 3 of the Ordinance of 1943. The effect 
of a. 6(2) is not that the order is made under the Ordinance but that it shall be 
© deemed to have been so made. 


1 [194] F. C. R 1. 3 (1931) L. R. 58 I. A. 169, 
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Even if the order is made on a cyclostyled form, it cannot be said that there was 
lack of satisfaction in making the order. Even if an order is ‘made, against several 
persons, that by itself does not show lack of consideratién and does not make the 
order ex facie bad. The same form of order was used in Keshav Talpade’s caset , 


"Section 6 of the Ordinance of 1944 is meant to removes the defect pointed out » — 


by the Federal Court in Sibnath Banerjes's case. The Cougt is now asked to put 
a construction on the section which would have the effect of invalidating an order 
` which is otherwise good. It is contended that there having been no fresh delegation 
afjer the date of the Ordinance the order if, bad. - And the argument goes on that 
therefore every order made by a delegated 4uthority is bad. What, however, the 
section means is that it cannot be challenged merely on the ground that r. 26 was in 
excess of the rule-making authority. When s. 6 refers to an order made before the 
commencement of this Ordinance, it means not an order made by the Provincial 
Government but by a delegated authority. The other construction - would lead to 
this absurdity that all orders, however good, would be void under the section. 

Section 10 of the new Ordinance must refer to invalid orders. . If an order is 
attacked on the ground that the District Magistrate did not apply his mind td the 
making of it, the defect would be cured by s. 10. The meaning`of the section is ‘that 
it is meant to apply to all cases where the order is bad. ; 

The taking away of the Higå Court’s power to issue a writ of habeas corpus under 
a. 491 of the Criminal Procedure Code is not fnusual. It was so done in Ordinance 
II of 1932 and Ordinance X of 1932. See also Emspoyor v. Chakappa Shantwappa* 
This has also been done in England. Under s. 6 orders made before the Ordinance 
are treated as orders made uager the Ordinance. 

Neither a. 7 nor 8. 9 of the new Ordinance would apply to orders made under r. 26. 

The combined effect of all clauses of s. 10 is that the remedy of habeas corpus is 
denied to the person affected by the order. Similarly, s. 16 of the Defence of India 
Act provides that no order made under the Act “shall be called in question in any 
Court.” But that section would nét take away the power of the High Court to issue 
a writ of habeas corpus as it was not expressly, taken away. Serer v. District 
Magistrate, Trivandrum? 

Under s. 10(2) all pending proceedings are discharged. Such wy power ie hot ae 
usual and js exercised : see the Special Coyrts Ordinance, s. 36; the Bengal Criminal 
Law Amendment Act, 1925, s. 11; Gtrindra Nath Banerjee v. Birendra Nath Palt ; 
and Abeyesekera V. Jayatlake. t es also the Indeninity Act, 1929 (10 & 11 Geo. V, 
c. 48, 8. 1). 

Section 6 concerns itself with one part of validation. Alfother grounds of invalidity 
are cured by s. 10. Section 3 of the Ordinance of 1943 provides that orders “ hereto- 
fore” made shall be valid, but there was no protection for orders made after the - 
Ordinance. To remedy this defect s. 10 of the new Ordinance was enacted. A provision 
which validates an order must necessarily refer to orders that are bad. 


eee ae ae tribunal before the pro- 
mulgation of martial Jaw. Those sentences any “nullitieg Toen an zach Gi 
Validation was passed to validate the sen 

The section covers qrdera made under the and orders which are treated 


as being made under the Ordinance. Further in any event the present case must be 
discharged under s. 10(2) of the new Ordinance. There is no question of the order 
being voidable. Such a question can arise only in the region of contract. The order, 
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is either good or bad. If it is bad for any reason whatsoever, s. 10 is-there to cure it. 
Section 10 is a validating provision. It prohibits an order being called in question 
in a Court of law. It refers to an order made under r. 26 before the commencement 
of the new Ordinance. 


== i, Seion 6(2) on the fae of it is not limited to orders which are valid Section 6 


in two parts. The firgt part begins by referring to orders made before the Ordin- 
ance. In the second part the words “ sich orders” clearly mean orders made before 
the commencement of the Ordinance. ‘The orders referred to in subs (1) may be 
bad on any ground. It is a virtual reptoguction of s. 3 of the Ordinance of 1943. Sub- 
section (2) includes all orders which are valid or invalid. Section 3 of the Ordinance of 
1943 was limited to the removal of defects pointed out by the Federal Court. Section 
10 goes much further than s. 6. It removes all objections to the validity of an order. 
Neither on the language nor on the acheme nor on logical considerations can it be 
said that s. 10 is:limited to valid orders Section 10(1) conforms to s. 16(1) of the 
Defence of India Act, and sub-s. (3) is a copy of s. 16(2) of the Act. 

It is immaterial whether an order is a nullity. It is still an order under r. 26. It 
fails to take effect in law as having no existence. But as a matter of fact there is an 
orderwhich purports to have been made under r. 26. It is still an order made under 
thé Ordinance. The jurisdiction of the Coug is taken away by s. 10 to question the 
validity of the order on any ground whatever. Even if*the condition precedent to the 
making of the order is not satisfied, tĦe order ig still an order under the Ordinance. 
The jurisdiction of the Court-to examine the order on‘the ground of its nullity is 
taken away. Refers to P. K. Tare v. Emperor? 

: [DrvAt1a J. refers to Baldev Mitter v. Emperor} 

What is there said about the construction of s. 6(2) is obiter. In any event I 
submit that is not the proper construction of s. 6(2). If that construction is adopted. 
s. 10 becomes meaningless. 
yahagirdar, in reply. The present order is not an order under s. 3, nor can it 
he derme tele an orden undae; 6 of the Ordinance of 1944. _So, 8.10 would not 
apply to it. 

Section 6(2) E E E E E wea ee This must necessarily refer 
to orders validated under s. 6(1). The object of s. 6(7) is to validate orders as have 
become invalid by virtue of the Federal Co@rt ruling that r. 26 is ultra vires. 

Our application was pending when the Ordinance of 1944 came into force. a 
therefore not affected by s. 6. 

Strong C. J. We are uganimous in our opinions on the various questions which 
have been, raised, and the judgment I am about to deliver is the judgment of this’ 
full bench.: 

We have before us two petitions under s. 491 of the Criminal Procedure Code, 
1898, of Mr. Keshav Govind Gokhale, who has been brought up from Belgaum 
Central Prison where he is under detentiop. From these petitions which are duly 
affirmed it appears that Mr. Gokhale is a pleader practising in the Courts of the 
District of Belgaum 4nd is also a Member of the Bombay Legislative Assembly. The 
following. ae facts, some of which appear im Mr. Gokhale’s petitions, are not in 
dispute: ° . ° 

(1) Fits E EE T E E E E 
Inspector of Police at Nippani which is forty-four miles from Belgaum at 3 o'clock im 
the afternoon of August 9, 1942. 

(2) That Mr. Gokhale was on the day following conveyed to Belgaum Central 
Prison, ‘where he was detained until the middle of March 1948, being then transferred 


1° 44943] A. L R. Nag. 26. 2 [1944] A. I. R. Lah. 142, FB. 
. 


¢ d e 
Pe 51 
to Nasik Road Central: Prison, and subsequently retransferred to Belgaum Central 
Prison, from whence he has been produced before us pursuant to An order of this Court. 

(3) That the document, by virtue of which*Mr. Gokhale is detained, was signed by’ 
e lags Die ce Mauna: eles om ances 2) 1942, in point of time 
béfore the actual arrest. L 

(4) That on the same day as Mr. E E EEE E A Millard issued a do- 
cument or documents which led to the detention of about thirty other persons. 

(5) (That as a result of reading an account’in the newspapers of a decision of the 
Fgderal Court, Mr: Gokhale applied on Septénber 2, 1943, to the District Magistrate 
at ‘Belgaum for a copy of the order ‘under which he was detained.’ That be was not 
supplied with any copy untile-November 7, 1943. - 

Before parting with*the facts, we desire to state that every person under detention 
has a right to know the terms of the order under which he is detained, and that the 
delay in complying with Mr. Gokhale’s request remains unexplained and is regrettable. 

By sub-r. (1) of r. 129 of the Defence of India Rules, 1939, any police-officer, or any 
other officer of Government empowered in that behalf by general or spefial order of 
the Central Government, or of the Provincial Government, may arrest without; war- 
rant any person whom he reasonably suspects of having acted, of acting, or of Being 
about to act :*in amongst other ways “aith intent to assist any State at war with 
His Majesty, or in a manner Prejudicial to the public safety or to the efficient prose- 
cution of war.” By sub-r. (2) ofr. 129 it is provided that the officer who makes an 
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arrest under sub-r. (1) shall forthwith report the fact of such arrest to the Provincial 5 


Government and may commit the person so arrested to custody : Provided that no per- 
son shall be detained in cust&gy under this sub-rule for a period exceeding fifteen days 
without the order of the Provincial Government ; and that no person shall be detained 
in custody under this sub-rule for a périod exceeding two months. 

The relevant portions of r. 26, as it stood on August 9, 1942, were as follows : 
“(1) The Central Government og the Provincial Government, if it is satisfied with res- 
pect to any particular person that with a view to preventing him from acting in any manner 
prejudicial to the defence of British India, the public safety, the maintenance of public order, 
His Majesty’s relations with foreign powers or Indian States, the m@imtenance of peaceful 


conditions in tribal areas or the efficient prosecution of the war it is necessary so to do, A 


may make’ an order ; e 
(b) directing that he be detained.” 


Sub-rule (5) provides that so long as there is in force in respect of any person such y 
an order directing detention, the person detained shall be liable to be detained in such 
place and under such conditions as the Central Governmef{t or the Provincial Govern- 
ment may from time to time determine. 

Under sub-e. 2(5) of the Defence of India Act, 1939, the Provincial Government 

` has the power to delegate its powers and duties. And on December 19, 1941, the 
Government of Bombay by a Notification in the Bombay Government Gazette made 
the following order : 

“No. S. D./W. 3401—In exercise of the powers cobferred by sub-section (5) of Section 2 
of the Defence of India Act, 1989 (XXXV of 1939), the Government of y is pleased 
to direct that the powgrs or duties conferred oc imposed on’ it by such of the rules of the 
Defence of India Rules aa are mentioned in the schedule annexed hereto shalt also be exer- 
Oe ee eee Py al Dee a Cie, ial of hey eae 
jurisdiction,” 

The schedule contains, amongst other rules, r. 26 and r. 129. ° 
On August 7, 1942, that is to say, two days before Mr. Gokhale’a arrest, by a further 
Notification being No. S.D.V./30 in the Bombay Government ‘Gazzette in similar 
terms to the former it was provided that the powers conferred by sub-r. 2) of 
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the Defence of India Rules “shall also be exercised by all District’ Magistrates within 
the Province of Bombay.” 

In fact r. 26 was subsequently held by the Federal Court in the case of Keshav 
Talpade v. King-Emperor: to be ultra. vires; and two Ordinances, to which we will’ 

-- Tesently refer, were issugd by the Govemor-Genaal for the purpose of curing by 

Ketrospective operation aigh invalidity : 
The document, under which Mr. Gokhale has been detained since bis arrest on 
August 9, 1942, is in the following terms : 
> e “No. M.C-62. a 
«Order. 2 
LRN E a ng PE er a by Notification in the Home Department 
‘(Politient), No. S.D./AW-3401, dated the 19th December 191, an@ No. S.D.V./30, dated 
the 7th August 1942, directed that the powers conferred on it by rule 26 of the Defence of 
India Rules shall also be exercisable by the District Magistrates ; 
“ And whereas I, C. N. Millard, District Magistrate of Belgaum, am satisfied with respect 
to the persons named in the first column of the Schedule hereto annexed that with a view 
to preventing them from acting in a manner prejudicial to the defence of’ British India, the 
public safety, the maintenance of public order and the efficient prosecution of the war, it is 
necessary to. make the following order ; 
“Now, therefore, in exerciad pf the powers oqpferred by rule 26 of the said Rules, I do 
BRS URE SORE: EE aI peroni, DE- ee ated anl. tef orden a se eigenen eae 
Prison, 
He cas E E E E Guat tie enna Sines E eo E Gy tis Ge ee 
aoners Detention Conditions Order, 1941, be classified aa indicated against their names in 
the second column of the said schedule. 


Schedule. L 
Nome of person. . aac amet 
K. G. Gokhale of Belgaum. 
Initials, . eee (Tllegible). 
(Illegible) ; . District Magistrate, Belgaum. 


Dated at Belgaum, ae Senay r ee 
(Impreas of rubber stamp). 
: - District Magistrate,“Belgaum.” 

An examination of the original of this document shows that it consists of a form, 
produced by a cyclostyled process, on which has been typed in the left-hand column 
of the Schedule “K. G. Gokhale of Belgaum ”,'and in the right hand column the 

Y figure “I”. ‘The date has béen filled in by typing “9th” and the word “ August ”. 
The signature is in ink, whiqg, though illegible, is admitted to be that of Mr. Millard. 
The only qther alterations to the original form are the impress of a rubber stamp 
of the District Magistrate, Belgaum, and the initials which are in ink of a clerk under 
the signature and against the words “District Magistrate, Belgaum.” 

It ‘is obvious that the document, as signed, is inapproptiate to the case of a single 
person, since it reađs that Mr. Millard is satisfied with respect to “the persona named 
in the first column of the Schedule,” and it continues at four other different places as 
if it was dealing witta plurality of persons. The reasons contained in the body of 
it, except those relating to Native States and tribal areas, are copied from gub-r. 26(1) 
of thé Defence of India Rules as that sub-rule stood on August 9, 1942. 

Although the form was cyclostyled by the morning of August 9, it refers to the 
Notification of the Government of Bombay dated August 7. That Notification. con- 
fers powers on officers under sub-r. 26(5) to detain persons arrested beyond the limits 

© of their térritorial jurisdiction. A reference to that Notification and such powers was 
not necessary in this document, as it is not suggested that Mr. Gokhale was to be 
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detained beyond the jurisdiction of Mr. Millard although arresteti under Mr. Millard’s 
order within the Belgaum District. 

Ex facie, Gil Ge nderet ois count lie ie a AHA Eaa 
a matter of mechanical routine. If it ig to be assumed, and we do in fact agsurge, 
that Mr. Millard is a responsible and conscientious officer, # is not possible to beli 
that he appreciated the necessity for applying his mind to this document : since if 
had done so, he could not have failed to correct its manifest {nappropriateness. In 
our judgment, it is impossible to believe that in signing this document he appreciated 
the nature, the extent anf the implications of the grave and onerous powers and 
duties delegated to him by Government for the purpose of curtailing by preyentive 
detention the liberty of His Majesty’s subjects without trial or procese of the Courta 
The fact that there‘may have been serious disturbances at the time or that such dis- 
turbances may have been anticipated and that Mr. Millard signed many such docu- 
ments on the same day can hardly be craved in aid as an explanation : since r. 129 
itself demonstratively foresaw such a state of affairs when it provided a period of 
fifteen days in which orders for detention under r. 26 could have be@n considered 
and made in respect of persons arrested under it. The ‘greater the emergencies and 
the disturbances of the moment, the more the reason to take advantage of the latitude 
given by the ‘regulations, unlgss the signing of a document such as the one before uz 
was regarded as a mere formality. 

Contrast. as appears from his affidavit, the careful and meticulous investigations 
of Sir John Anderson as Home Secretary before authorising the detention of one 
Benjamin Greene under similar Regulations in England for detaining in preventive 
custody persons of whom tNe Home Secretary had reasonable cause to belidve to be 
of hostile origin or association or to have been recently concerned with acts prejudicial 
to the public safety or the defence of the realm....: 

“ Before I made the said order I received reports and information from persons in respon- 
gible positions who are experienced in investigating matters of this kind and whose duty it 
is to make such investigations anfi to report the same to me confidentially, “I carefully 
studied the reports~and considered the information and I came to the conclusion that there 
ee oe i ee ae ee eee eee eee 
hostile associations and that by reason thereof it was necessary to exercise control over 
him.” 

(See Greene v. Secretary of State for Home Affatrs.t) 

The learned Advocate General has contended that there is no obligation upon Mr. 
Millard to file any affidavit to justify his action, and he relies upon the following 
paseage in the judgment of Lord Justice Goddard in thegCourt of Appeal in the case 
above referred to reported in Rex V. Secretary of State for Home Aifairy Ex parte 
Greene? (p. 116) :— > . 

“Iam of opinion that where on the return an order or warrant which is valid on its face 
is produced it is for the prisoner to prove the facts necessary to controert it, and in the 
present case this has not been done. I do not say that in no case im it necessary for the 
Secretary of State to file an affidavit. It must depend gn the ground on which the return 
ig controverted, but where all that the prisoner says in effect is ‘Igo not know why I am 
interned. I deny that I have done anything wrong,’ that does not require an Snswer Because 
a ey tre ae ta Sea Se bet noe oleae cane Eee ee 
not believe, otherwise.” 

This passage is quoted with approval by Lord Maugham at p. 205 Gn tet fepoit at 
the same case in appeal to the House of Lords in Greene v. Secretary of State for 
Home Affairs. 

There 1s no doubt that the initial onus is on the petitioner, but we are of the opinion * 
that on an examination of the document itself and considering it in the light of the 
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admitted facts that the initial onus is discharged and that the onus is shifted on to 
Mr. Millard to show that he applied his mind to what he was doing, and that be did 
himself make a decision with regard to detaining Mr. Gokhale in preventive custody. 

Ins the exercise of his discretion, and we doubt not that the discretion has begn 

"Wisely exercised, the Advocate General has not asked for any adjournment so as to 
file any affidavit by Mr, Millard. 

In the case of King-Emperor v. Sibneth Banerjee: the majority of the Federal Court 
were of opinion that the ordera signed in that case were invalid. There also the 
orders were on a cyclostyled form ; buts the groynds set but in r. 26 upon which ‘an 
order, could be madg were copied disjunctively into the order and not conjunctively 
as inthe case before us. The majority of the Federal ‘Court held. that the authority 
making the otder was not satisfied as to the reason for detaining the detenus concerned 
in that case. Undoubtedly the facts in the case of King-Emperor v. Sibnath Banerjee 
(supra) are different from the facts before us. But in each case the Court must con- 
sider the order of detention in the light of the actual language used and the circum- 
stances surrounding the making of it. But the principle to be deduced from the 
decision of the Federal Court is clear, namely, that if on a perusal of the order it 
becomes clear that the authority or officer making the-order did not apply its or his 
mind as required by r. 26, the order mmstebe held to, be invalid \ The orders were 
on their face regular in point of form. There was nevertheless affidavit evidence to 
show the circumstances `in which they. were made. The learned Chief Justice of 
India, Sir Patrick Spens, observed (p. 95):. 

“It was suggested by the Advocate General of Bengal that the satisfaction required by 
Rule 26° was not a condition precedent to the exercise of jhe power. I dd not this 
view. I have already indicated that in my opinion it is a condition to be fulfilled 
an order can be validly made. This condition required in my judgment the exercise of execu- 
tive discretion and demands a quasi-judicial consideration of the materials before him by 
the person authorized to deal with the matter.” a 

In our-opinion, all the circumstances in the case before us show that Mr. Millard 
did not exercise any executive discretion oF TOARE: ene judicial consideration of the 
facts pertinent to Mr. Gokhale’s case. * 

THS Advoate Geral wits ‘constrained Simit Chae if one of the cyclostyled forms 
had been filled up with a wrong name by a dishonest clerk, and signed by the Dis- 
trict Magistrate without noticing the defect, it would be no order. On the view we 
take of the matter, namely, that Mr. Millard never applied his mind when he signed 

> this document to any consideration of the matters which the powers conferred and 
the duties imposed upon him compelled him to consider: it has no more efficacious 
result. In,Talpade’s case* the learned Chief Justice of India, Sir Maurice Gwyer, 
in considering whether the order was protected from examination by sube. 16(1) of 
the Defence of India Act, which provides : “no order made in exercise of any power 
conferred by or under this Act shall be called in question in any Court”, said as 
follows (p. 9) :— 

“We are dearly of opinion that where the order is made under or by virtue of a rule which . 
is invalid ang therefore of no force or effect, the order is a nullity and section 16(1) has 
no application.” 

The dogument in the case before us is in no better position for, in our judgment, 
it is no order at all since the obligation to consider reasons or grounds for making 
the order and to be satiafied upon material laid before the officer or alithority making 
it or within his cognizance is a condition precedent to the making of an order. In 

@ Rex V. Secretary of State for Home Affairs. Ex parte Greene, Lord Justice 
MacKinnon said this (p. 108):— . ° 
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“The power of the Home Secretary to issue a valid order depends on the fulfilment of a 
condition. The nature of that condition ig very material. It is mot the existence of an 
Objective fact, for example, that the person concerned is an alien. It is*the existence of a 
subjective state of mind in the Home Secretary, that is, that he has reasonable groynds for 
“believing certain facta to exist, and, by implication, that he honestly entertains that beltef. 
If an order asserting the existence of that state of mind and belief, in valid form, has beef 
made, the onug on the applicant of disproving its existence is S&bvioudy more difficult than 
would be the disproof of an objective fact, for example, that the man is an alien. Evidence 
of the applicant that he does not know that there are any reasons for the Home Secretary's 
Belief, or denial that there dre or can be any seasons for it, is not a sufficient discharge of 
the onus so as to call on the Home Secretary to explain and justify the assertion of his 
order. In the present case the appellant does rather more than make those general assertions 
or denials; and an affidavit in reply bas been filed by the Home Secretary.” 

This passage was referred to with approval by Lord Wright in the House of Lords: 
[See Liversidgce v. Sir John Anderson] 

Mr. Jabagirdar has further contended that the order made by Mr. Millard is ultra 
vires and invalid because on the true construction of the relevant sections it should 
be the Central Government or the Provincial Government, and not the District Magie- 
trate, who has to be satisfied on the points mentioned in subg. 26(I) : but having 
regard to out conclusion already stated,it is not necesgary to go into this questidn. 

As a result of the case of Keshav Talpade v. King-E-nrperor (supra), there was issued 
Ordinance No. XIV of 1943, which, in effeft, is aimed at curing the effect arising 
from the divergence of language between r. 26 and sub-s 2(2) (x) of the Defence 
of India Act, 1939. Thia was followed by Ordinance No, III of 1944, which came 
into operation on January %%, 1944, and it is upon its terms that the Advocate General 
relies. 

Section 3 of tbe 1944 Ordinance gives power to make orders restricting the move- 
ments or actions of or detaining certain persons as therein mentioned. Section 5 
provides for the delegation "of the powers and duties of the Central and Provincial 
Governments to other authorities and to officers : But it is gs. 6 and 10 ùpon which 
the Advocate General relies : They are as fojlows : 

“6. (1) Validation of orders made under rule 26, Defence of Indig Rules—(1) No order 
made before the commencement of this Ordinance under rule 26 of the Defence of India 
Rules shall after such commencement be dgemed to be invalid or be called in question on 
the ground merely that the said rule purported to confer in excess of the powers that might 
at the time the said order was mahe be legally conferred by a rule made under section 2 
of the Defence of India Ordinance, 1939 (V of 1939), or under section 2 of the Defence of a 
-India Act, 1989 (XXXV of 1939). N 
“ (2) Every such order aball on the commencement of this Ordinance be deemed to have 
been, and shall have effect as if it had been, made under this Ordinance, and a$ if this Ordi- 
nance had been in force at the time the order was made.” 

The rest of this section is not material. e 

“10. Saving as to ordera,—(1) No order made under this Ordinance, and no order having 
effect by virtue of section 6 as if it had bten made under this Ordinance, shall be called in 
question in any Court, and'no Court shall have power to make any order under section 491 
of the Code of Criminal Procedure, 1898 (V of 1898), in respect of any ordes made under or 
having effect under this Ordinance, or in respect of any person the subject of such an order. 
“(2) If at the commencement of this Ordinance there is pending-in any Court any 
proceeding by which the validity of an order having effect by virtue of section 6 as if it had 
been made under this Ordinance is called in question, that proceeding is hereby discharged. 
“ (3) Where an order purports to have been made by any authority in exercise of any 
power conferred by or under this Ordinance, the Court shall, within the megning of the, 
Ingtian Evidence Act, 1872 (I of 1872), presume that such order was so mage by that 
authority.” 
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In answer, Mr. Jahagirdar challenges the validity of the 1944 Ordinance, and in 
_ Particular of s. 10 of it: But on the view which we take of this matter, it is not 

necessary to go into these contentions. Whilst, therefore, we proceed on the assump- 
tion that the 1944 Ordinance is valid, we desire to make it plain that we are deciding 
nothing with regard to itg validity or its invalidity. 
\ The argument of the Advocate General amounjs to this: That the document signed 
by Mr. Millard on August 9, 1942, is an order, and as it purports to have been made 
under r. 26, ıt follows that by virtue of sub-a. 6(2) of the 1944 Ordinance, it is valid, 
whatever its defects may be. In our pinion. this submission is ‘fallacious. The 
effect of sub-a. 6(.4) is to validate orders made under r. 26 which would otherwise 
bave been invalid “on the ground merely that the said rifle purported to confer powers 
in excess of the powere that might at the time the said order was made be legally 
conferred by a rule made under the Defence of India Ordinance, 1939, or under s. 2 
of the Defence of India Act, 1939.” That is to say, it cured the defect in the diver- 
gence of language between the rule on the one hand and the Ordinance and the Act 
on the other, It is every such order which under sub-s. 6(2) is to be deemed to have 
been, and which shall have effect as if it had been, made under the 1944 Ordinance, 
and as if such Ordinance had been in force at the relevant date. 

In our judgment, sub-a, 6(2) of the 1944 Drdinance ices not validafe a dociment 
which is not an order at all, even though it bears the signature of a duly autho- 
rised officer, 1f it can be shown that thé officer never applied his mind when he affixed 

è his signature to it. And be it observed that it is only orders made valid by sub-s. 6 

(1) to which subs. 6(2) applies and is limited. 

It was contended that sub-s. 6(1) of the 1944 Ordinagee was separately framed to 
continue the operation of s. 3 of Ordinance No. XIV of 1943 which bad been held 
valid by the Federal Court. That, however, does not mean that by subs, 6(2) of 
the 1944 Ordinance all orders purported to be made under r. 26 were validated. It 
is significant to note the word “such” used in sub-s. &2) in this tormertion: In 
our opinion, if it could be shown that an order is invalid on a ground other than the 
invalidity of r. 26, sube. 6(1) of the 1944 Ordinance does not apply and cannot 

; validate such an ordgr. Only orders valid except for the defect mentioned in subs. 6 
° (1) are covered by sub-s. 6(2). We find that this line of reasoning was advo- 

se) cated in Baldev Mitter v. Emperor. The Cgurt held that the case fell under sub-s. 6 
(1), and, therefore, it was covered by subs. 6(2). The Court did not, however, 
reject the contention advocated and seems to have impliedly approved of it. 

- The first part of sub-s. 10(1), which suspends the jurisdiction of the Court to call 
in question orders to which it applies, does not help the Advocate General. There was 
a similar ppovision in s. 16 of the Defence of India Act, and the Federal Court has 
enquired into and decided questions of validity of orders passed under r. 26 on the 
ground of the same being ultra vires. 

The second part of sube. 10(1), which suspends the operation of s. 491 of the 
Criminal Procedure Code to such orders, applies to two classes of orders: that is to 
say, orders made under s. 3 of the Ordinance itself and orders “ having effect under 
this Qrdinange or in fespect of any person the subject of such an order.” In our 
judgment, for the reasons already stated, the document we haye to consider does 
not fall within any of these categories. 

4 Syb-section 10(2) does not assist the matter: since, though these beas corpus 
proceedings were pending at the time of the commencement of the 1944 Ordinance, 
they are not proceedings by which the validity of an order having effect by virtue 

of a 6, as*if it had been made under this Ordinance, is called in question. 

In the’result, no order under r. 26 of the Defence of India Rules has ever béen 
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made in the case of Mr. Gokhale ; and, at any rate, from the expiration of the period 
mentioned in r. 129 his detention has been unlawful. In these circumstances, it is 
oes dese duty no order Bi nine diate Teese CaOGE and that order we now 
make. 3 

N, P. Engineer applied for a certificate under s. 205 of tle Government of India 
Act, 1935, to appeal to the Federal Court. The only requirement of the section is 
“that the case involves a substantial question of law as to the interpretation of this 
Act” It does not say that the “ judgment involves”. The applicant has raised the 
quéstion as to whether the Ordinance js ultra sires. This is enough to show that “ the 
case involves.” Where there are several questions arising in a case and one of them 
refers to the interpretation of ‘the Government of India Act, and the decision of the. 
Court turns on a preliminary question not connected with others, in that case alone it 
can be said that the case does not involve the question. The case need not be the 
case as decided. It is enough if it is remotely possible that the question may arise. 
[KANIA J. refers to Emperor v. ‘Dantes.+] 


Per CURIAM. Tt is necessary to add that an application has been made to us by 
the learned Advocate General for a certificate under s. 205 of the Government of India 
Act. We have carefully considered the matter and withhold the granting of any sugh 
certificate. We are helped in eoming to that conclusion*by a reference to the case 
of Emperor V. Dantes, which is a decision of aefull bench of this Court. i 

In case of an appeal to the Privy Council, we direct that the original order of deten- 
tion issued on August 9, 1942, by Mr. Millard, which should be marked “ Exhibit 
No. 1,” should be forwarded ġo the Privy Council in original i 


SPECIAL BENCH—CRIMINAL APPLICATION. ! 


Before Mr. Justice Dwatia, Mr. Justice Ch Justice Chagla, and Mr. Justice Lokur. 
VISHNU GANGADHAR KETKAR v. GOVERNMENT OF BOMBAY. T 


Indien Press (Emergency Powers) Act (XXIII of £931), Secs. ¢(1) (a) Q), 3(3)—Keeper of 
press—Deposit of security—Forfeiture of security—Encouragement of offence—Approval 
or admiration of offence. 

The biography of a living person containing a narrative of the revolutionary move- 
ment in existence about thirty-five years ago which has since passed into histofy can be 
a historical work as distinguished from a narrative of current events, though the person. 
has taken a prominent part in such movement. No such higtorical work can be regarded 
as objectionable unless it has the present tendency to in people to do pach violent. 
acts as may be punishable under the law of the land. 

Sac E a se ie a ea 
on the one hand and writings such as newspaper articles, pamphlets and similar publica- 
tions on the other. In thé case of the latter, approval or admiration of an offence- 
of murder or other violent crime is enough to attract the penal provifiond of the Indian 
Press (Emergency Powers) Act, 1931; but in the case of the former, mere approval or 
admiration of such offence is not enough, but it must be shown that it has atendengy to 
encourage the offence at the time when the work is publighed (a. 4(¢)(65)). 

In estimating thf true character of impugned passages in a publication, the Court 
sbould take them in their context at the various places in which they dcur and see 
whether the pAssages in their setting in the publication have the tendency alleged to them.. 

In re Shankar Ramchandra Date,* relied on. 


a 
1 1941) 43 Bom L. R. 496, F.B. No. 244 of 1936, decided Beaumoat C. J... 
ecided, October 6, 1944. Criminal A: Rangnekar and N. J. Wadia JJ. on August 
PE a No. 550 of 1943. 31, 1936 (Unrep.). 
2 (1936) Criminal Revision Application —* 


R28. 
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Prithvi Dass Shorma v. The Crown dinsetited from. 
It is not correct to say that in all cases of admiration or approval of an offence or 
offender there must be a tendency to encourage violent offences. The Court has to look 
,to the circumstances in each case in judging such a tendency, viz. the purposed of the 
s work, the time at which it was published, the class of people wha would read it, *the 
it would prodiice in their minds, the context in which the objected words appear 
d the interval of time between the incidente. 
Bapur v. C. P. Local Government,? dissented from. 
Where, in‘a notice issued under s. 3(3) ofthe Act Government objects to certain pas 
sagen in a publication as offending against a ¢(1) (a) Cb), it is not open subsequéntly 
Cope tts Wily the Gace Dy sean oer Gaus i a 
+ THIS was an application under s. 23(1) of the Indian Press (Emergency Powers) 
Act, 1931. The applicant was the keeper of a printing press called the “ Lokasan- 
f graha Press” at Poona. One S. L. Karandikar, M.A., LL.B., who was a member of 
the Bombay Legislative Assembly, wrote about 1942-43 a book styled “ Life of Savar- 
æ kar” in Marathi, consisting of about 650 pages. It contained a narrative of 
incidents fh Savarkar’s life and a history of revolutionary activities of a small group 
of persons in England and in India between the years 1905-1909, whereity Savarkar 
had taken a prominent part. The book was printed at the Lokasangraha Press. 
The Government of Bombay issued a motice undgr s. 3(3) of the Indian Press 
(Emergency Powers) Act, 1931, caljing upon the applicant to deposit the sum of 
* 2 Rs. 2,000 for printing the above book. The notice set out twenty-three passages select- 
maa » ed from different parts of the book, as falling under cls. (a) and/or (b) of a. 4(1) of 
, the Act. The applicant applied to the High Court. 


K. N. Dharap, M. M. Virkar and H. S. Ursekar, fof the applicant. 
N. P. Engineer, Advocate General, with B. G. Rao, Government Pleader, for the 
Crown. i 


Drvatia J. This is an application under a. 23(1) of the Indian Press (Emergency 
Powers)* Act, 1931, by the keeper of the “ Lokasarigraha Pre ” at Poona to set aside 
the order of the Provincial Government requiring the applicant to deposit Rs. 2,000 as 
security under s. 343) of the Act. The*demand for security was made as it appeared to 

a the Government that certain passages in a book written in Marathi language by S. L. 
Lae Karandikar called “ Savarkar Charitra”, ie. the life of Mr. Savarkar, and printed in 
the petitioner’s press fell under cls. (a) and/or (b) of s. 4(1) of the Act. There are 
in all twenty-three such passages which are alleged to incite to or encourage or tend 
‘to incite to or encourage, the commission of any offence of murder or any cognizable 
offence involving violence sunder cl. (e) or directly or indirectly express approval or 
admiratiqn of any such offence, or of any pereon, real or fictitious, who has committed 
or is alleged or represented to have committed any such offence under cl (b). The 
petitioner, however, relies on expln. (Z) to s. 4(1) which says that no expression of 
approval or admiration made in a historical or literary work shall be deemed to be of 
the nature descriBed in that sub-section unless it has the tendency described in cl. (a). 
Tf the book falls under this Explanation, cl. (b) would not apply, and the only thing 
we have t@ see is whether it has the tendency described in cl. (a). It is, therefore, 
necessary to consider that question first. The book must be either historical or literary 
if it is te fall under the Explanation. Mr. Dharap for the petitioner has urged that 
it is both ; it is not merely a biography of Savarkar but it also purports to be a history 
of the revolutionary movement in which he took part from 1905 to 1909, and it is 
moreover a work of literary merit written in chaste language and attractive style. The 
© author, Mr. Karandikar, ig an M.A., LL.B., and a Member of the Bombay Legislative 

The book is a bulky volume containing more than 600 pages and divided 


í 
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into sixteen chapters, with an introduction by Mr. N. C. Kelkar. It purports to be a 
narration of the life of Savarkar, and the author says in his preface that later on he 
will write about What he calla the exposition of his views. r 

The learned Advocate General has contended on the otber hand that the boek ig 
not a historical work but the biography of a living pereon describing in detail several 
incidents of murder of Government officials which it was net necessary to do m a 
biographical work. He has further urged that as stated in the introduction of the 
book there was armed resistance to the Government going on at the time when this 
‘book was published in May 1943 and that therefore it was a description of the initial 
stages of the same revolutionary movement against the Government which continues 
up to this day. We have got*before us the original book and after going through ita 
contents we have no doubt that it is a literary work containing a historical review of 
the revolutionary’ movement in which Savarkar took part when he was in Engtand. 
It is true that the biography is of a living person, but it contains a narrative of the 
revolutionary movement in existence about thirty-five years ago which has now parsed 
into history. Savarkar was no doubt a principal figure in that movement, but that 
' particular movement has already ceased to. exist as the persons who took part im it are 
either dead or have changed their revolutionary cult. We have no materiale to Bold 
that the allegell revolutionary movement gf violence and sabotage in 1943 is such’ a 
continuation of the movement of 1905 to 1909 that the latter can be regarded as 
pertaining to current events and not to those of history. In our opinion, therefore, 
the book is a historical work and not merely a narrative of current events While 
_ describing Savarkar’e part in it the author has purported to give a historical descrip- 
tion of the events mostly without expressing his own opinion on their merits. *It does 
not appear to us to be a one-sided picture but the author has also narrated the opi- 
nions of some eminent persons living at that time who thought it to be a misguided 
‘and harmful movement. The book also seems to us to possess literary style and to 
be a contribution to Marathi‘ literature. We are, therefore, of the opinion that it falls 
under expln. (J) to 8. 4, subs. (1). 

The Legislature has drawn a clear distinctiqn between a historical or literary work 
on the one hand and writings such as newspaper articles, pamphlets and similar publi- 
cations on the other hand. In the case of the latter, approval or admiration of an 
offence of murder or other violent crime œ enough to attract the penal provisions of 
the Act, but in the case of the former, mere approval or admiration of such offence 
is not enough, but it must be shown that it has a tendency to encourage them at the 
time when the work is published. And that distinction is, indeed, necessary in the 
interests of the public. Otherwise no true and faithful Bistory of a country can be 
written. Mhe history of almost every country abounds in violent upheavals of wars 
and revolutions including deeds of bravery which are held up for the admiration of 
posterity. No such historical work can be regarded as objectionable ynless it has the 
present tendency to incite people to do such violent acts as may be punishable under 
the law of the land. That is the test which we have to apply in determining the effect 
produced in the mind of an average reader after he reads the alleged objectionable 
passages in their proper context. The learned Advocate General has coftended* rely- 
ing on Prithv: Dass Sharma v. The Crown that even a single sentence, if obnoxious 
to s. 4(1), entails forfeiture of the security. We are unable to follow that decision, as 
our High Courtehas recently laid down a different rule. In In re Shankar Ramchandra 
Date, under the Press (Emergency Powers) Act, Beaumont C. J. in delivering the 
judgment of the special bench, has observed :— 


1° (1930) I. L. R. 12 Lah. 345, F.B. by Beaumont C. J, Rangnekar and N. J. 
2 (1936) Criminal Revision Application Wadia JJ., (Unrep.). 
No. 344 of 1936, decided on August 31, 1936, ~ 
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“Tt has been laid down many times that in considering whether a passage falls within any 
of the prohibitions contained in the Press Act we must not take it out of its context. Where, 
aa here, we are dealing with a book, we must take the’ witole book into’ consideration includ- 
ing its purpose, and not attach too much importance to particular expressions even] if they 
* are of an unguarded, and indeed, objectionable character...Upon the whole, I have me 

` to the conclusion that objectionable as that extract 1s, it is not enough to justify Government 

condemning the whole Book and forfeiting the deposit.” 

The learned Advocate General has urged that even if the book falls under the Expla- 
nation, we have to see whether the expression of approwal or admiration in the diffe- 
rent passages of that work has the téndency Gescribed in cl. (a), and not whether 
the work as a whole has such tendency, because the worù “ıt” in the Explanation 
. refers to “ expression” and not “work.” But even if it is so, we have to take the 
alleged objectionable passages, in their context at the various places in which they 
occur and see whether the passages in their setting in the book have the alleged 
tendency. In the words of Shah J. in Emperor v. Bal G. Tuak: where he was deal- 
ing with the analogous case of a speech alleged to be seditious (p. 272) : 

“the question . i# one of determining the reasonable, naturel and probable effect of the 

taken as a whole on the minds of those to whom they were addressed. . .The 

_ Speeches must be read as a whole ‘in a fair, free and liberal apirtt.’ In dealing with them 
ge cne ‘should not pause upon an objectionable ®entence hege or a strong word there.’ They 

should be dealt with ‘in a spirit of freedom” and ‘not viewed with an eye of narrow criti- 
csm ’.” i . 
It must also be noted that : 

“the provisions of the Prese Act are of a penal character and according to the ordinary 
canons*of interpretation, they should be construéd strictly Ad literally in such a manner as 
to protect the liberties of the subject.” (Des Raj v. Emperor.) p 5 

It is next contended by the learned Advocate General that if there is any expression 
of approval or admiration for an offence, such expreagion by itself must be taken to 
have the tendency to encourage murder and violent crimes. He relies upon a deci- 
sion of fhe Nagpur High Court in Bapuji v. C. P. Local Government* It was held 
in that case that a particular poem reciting that a person sentenced to death was a 
hero,and that theedrum of his fame should reverberate in the whole universe would 
have the tendency to encourage the commission of violent offences. We doubt whether 
the learned Judges intended to lay down®a general proposition that in all cases of 
admiration or approval of an offence or offender, there must be a tendency to encou- 
rage violent offences. But if they do, we respectfully differ from them. Otherwise 
Expln. (1) which protects a historical or literary work would be rendered nugatory. 
We have to look to the cftcumstances in each casd in judging such a tendency, viz. 
the purpose of the work, the time at which it was published, the class of people who 
would read it, the effect it would produce in their minds, the context in which the 
objected words, appear, and the interval of time between the incidents narrated and 
the publication of the work 
- Before going to the objected passages in ‘the book, it is necessary to dispose of one 
general argument of the learned Advocate General. He says that we have to see 
whether thf passages fall under any of the cls. (a) to (i) of subs. (1) of a 4, and 
not merely clauses (a) and/or (b), because the body of the netice given to the peti- 
tioner méntiens “ words of the nature described in s. 4, subs (1)” of the Act. He 
admits that in the statement of objected words attached to the notice, it is expressly 
mentioned that it is a statement of words falling under cls. (a) and/or (b) of 8. 4(1), 
but according to him the Government is not bound by that limitation as the notice 
itself ig, generally under the whole of sub-a (1). We are unable to accept that, con- 


1. (1916) 19 Bom L. R. 2il. 3 [1993] A. L R. Nag. 148, FB. 
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tention. The statement is a part of the notice itself under s. 3(3) which requires a 
“notice in writing to the keeper of the press stating or describing such words etc.” 
The statement is, therefore, a statutory provision and is in the naturé of a charge 
which gives particulars about the specific clauses of the sub-section that are. alleged 
to have been infringed. The petitioner has come to this Court to set aside an order 
which purports to be based on that charge. We do not think, ‘therefore, that Govern- 
ment can now. go behind or enlarge those particulars which dte an integral part of 
the notice. The material clauses in the notice would be (a) and/or (b), but as the 
book falls under Expln. (1) tp subs (2), the only question before us is whether the 
book has a tendency to incite to or enscurage the commission of any offence involving 
murder or violence as stated in sl. (a). 


* 


We have been taken hy the learned counsel on both sides through the twenty-three ' 


objected passages as well as the other portions of the book which, according to the 
petitioner, are to be read ‘in their context. It must be stated at the outset that the 
purpose of the book is to give an exhaustive and faithful account of the various 
phases of Savarkar’s life from his earliest days to his release from the Andamans in 
1925. In his preface the author says that he is not a blind follower of Savarkar and 
that he does not believe that everything that he did is worthy of imitation or adyo- 
cacy. As regards the activities of the revolutionaries before the last war he obeerves :—- 

“In 1919 AD., the then Emperor in prochiming the Royal amnesty declared that the 
introduction of the new reforma was the beginning pf a new era. From the standpoint of 
the rulers, the individuals who did objectionable acta in the preceding period, were eet free, 
and they were given the opportunity of reconciling themselves to the new order, and simul- 
taneously with it, the old writings and the old views of those individuals came as a matter 
of fact, to be consigned to the put field of ‘History’. As it is not possible to avoid reference 
to those writings and those views while giving a historical exposition of the then views of 
sach individuals, there would be no objection to make references to that extent (and) from 
that point of view ; akl itda only with. that conmdetition: that. I have made sorme; references 
of that kind.” 

In the first of the objected passages also occurring in the preface the author advises 
his readers to be imbued with the attitude of forgetting past things and of consider- 
ing new events from a new point of view. Hd saye further: “It is requested that 
readers should maintain this noble attitude of to-morrow when looking at past things 
which have been described in the biography as pure historical evente.” We must 
observe here that the readers of this literary biography are expected to be men with 
some education and culture who can discriminate between historical and contempo- 
raneous events, and the author was making his appeal to them. 

Most of the objected passages occur in chapters 4 to 9 ofethe book where the author 
deals with Savarkar’s activities in England and his incarceration there. He gives a 
history of the events in India and England which led to the revolutignary activities of 
Indian youths in England between 1905 and 1909, mainly dealing with, the connection 
of Savarkar with Shyamji Krishnavarma, Madanlal Dhingra and Lala Hardayal. 
Passage (3) 18 a quotation of a passage from the Bengali paper ‘ Yugantar’ in 1907 
as it appeared in the Sedition Committee Report about the methods of Russian Revo- 
lution and Savarkar’s suggestion to take proper advice from Russian events. Passage 
(4) is a reproduction without comment of a proscribed pamphlet “Oh Martyrs ” issu- 
ed in 1908 by an unknown author in England on the 50th anniversary of tħe Indian 
Mutiny. Passages (5), (6), (9) and (12) are quotations from articles published in 
Shyamji Kmehnavarma’s proscribed paper ‘Indian Sociologist’ showing approval of 
the actions of terrorists. Passages (7), (8), (10), (11), (13), (14), (15) and 
(16) are connected with the murder of Curzon Wyllie by Madanlal Dhingra‘ip 1909, 
his trial and execution. Passages (11) and (13) are his statements in Court. Passage 
(14) is the statement found on his person after his arrest and subsequently published 
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in the ‘ Daily Newe’’of England and some American papers. Passage (15) describes 
the incident of Dhingra’s execution in picturesque language. Passage (16) is a pam- 
phiet issued by Dhingra’s friends after his execution and quotations from Blunt's 
Diaries. Passage (17) is a proscribed pamphlet written by some Indian youths 
‘addressed to Indian Princes, subsequently quoted by Sir V. Chirol in 1916 in his bdbk 
“Indian Unrest.” Passages (16) and (19) relate to description of Jackson’s murder 
by Kanhere in Nasik în 1909. Passage (20) is a comparison of Dhingra with an 
Egyptian political terrorist. Passages (2) and (21) are expositions of two of Savar- 
kar’s poems, one written in 1899 and the other written while in England in praise of 
revolutionaries. . Passage (22) is a conversatiof between Savarkar and a warder at 
Andamans about the bravery of a Hindu youth, Nani.Gopal, in which a comparison 
‘is made between Hindus and Pathans. Passage (23) is not now relied on by the 
Advocate General as objectionable. Some of these passages are, it is-true, reproduc- 
tion of proscribed literature, but whatever other penalty there may be for doing s0, 
the learned Advocate General has ‘conceded that there is no penalty prescribed for it 
in the Preps Act. 

There is no doubt that in some of these passages the author has expressed his sym- 
pathy as well as admiration for the courage and calmness of persons like Madanlal 
Dhingra and Kanhere who were convicted of murder. They are passages (7), (8), 
(13), (15), (16), (18), (T9), (20) and $21). Paæage (10) expresses ridicule of 
one Palmer who boasted of having sked his blood in defending the Empire wher he 
_was attacked with a stick by some Indians at a political meeting. But to determine 
whether all these passages tend to incite to or encourage violent acts, we have got to 
considgr the words in their context and in conj ion, with the main theme of the 
book. While describing Savarkar’s revolutionary activities, the author has also told 
the readers what leading Indian politicians thought about such activities. He has 
narrated how the Hon’ble Mr. Gokhale felt aggrieved at the propensities of young 
Indians in England, how Mahatma Gandhi tried to divert the minda of Indians who 
were falling: under the spell of the views of the revolutionaries, how Sir Surendranath 
Bannerji expressed his disapproval of Dhingra’s action in a public meeting in London, 
how Bipin Chandra Pal said that he Uid not agree with those young men who were 
interpreting the mutiny of 1857 as a war for national independence, and finally how 
Mr. N. C. Kelkar in a public meeting aj Poona condemned Dhingra’s act in the 
following words : 

“ Madanlal Dhingra is, I am sorry to aay, an Indian; and we, Indians, are, therefore, 
bound to express, in the strongest manner, our sense of detestation of his crimes. .The doc- 
trine of violence, if at all it egistd as a doctrine, is confined to stray individuals. But, gentle- 
men, we must unite and uproot it, though its dimensions may be howsoever meagre. It is 
a poison tree which must not be allowed to grow, even in neglected corners.” 

‘ The same Mr. Kelkar writes in his introduction to this book : 

“To-day Savatiar does not form secret associations, does not get’ weapons and arms 
pistola—imported into India from Europe, does not try to justify assassination of any indivi- 
dual, and does not incite the army into disloyalty or mutiny against the British Government. 
On the contrary, although the British rule is still there, he accepts it for the time being and 
advises Indifn youth to join the army which is under the British High Command, in order 
to fight Germany and Japen, the enemies of the British.” ry i. 

The authot of the book has‘also in his later chapters narrated how Savarkar changed 
his views and realised the futility of armed revolution. He has qtoted in extenso 
from the memorial which Savarkar sent to the Government from the Andamans in ` 
September, 1914, econ after the last war began. He says: 

“Eves if in the hurry of the war nothing ele can be done, should colonial self-government 
be granted to India and a clear majority of Indians be established in the Central Legislature, 
we agg revolutionaries holding our views will halt and turn from our old path of armed 
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_Tesistance and give loyal and hearty support to England’s case in the war ... We promise 
that, should we be released now, We should not-hesitate in joining the Army. with a view- to 
defend our motherland.” 

The learned Advocate General has urged that it was a conditional promise and 

thére is nothing to show that Savarkar has finally abandoned his faith in violent- 
methods. It is well known that Savarkar was released in 1925°the restrictions against f 
his movements were removed in 1937 and to-day his loyal suport to recruitment’ is 
recognised and even valued by the Government. We need not speculate as to what 
he may do in future because ye are concerned only with what his views were in 1943 
when this book was published. As tg that, thêre can be no doubt about the change 
in Savarkar’s methods of political agitation and the author has also fully described 
this change not only in the mind of Savarkar but also of another revolutionary Lala ` 
Har Dayal who “has set it down as his opinion that war and revolution are in the 
nature of a gamble and at least the weak subjects of countries like India, Egypt and 
80 on should not go in for this gamble.” In fact, the author has shown himself not 
merely an admirer of Savarkar during his revolutionary days but he is also an admirer 
of his present political attitude towards the Government. We think that alter laying 
down the book, the reader of the class which is expected to read it will eee the futility 
of armed revolutionary activities notwithstanding the author’s admiration of the so- 
called deeds of the terrorists im some pafsages in the book. ‘he Indian political 
movement has so rapidly passed through a number of ideological phases since 1909 
that events of the preceding period appear to be much removed from modern times, 
and have ceased to be a source of inspiration to political propagandists of the present 
generation. 
, On the whole, after giving Ar careful consideration to the arguments on both sides, 
we are of the opinion that, although some of the passages fall under cl. (b) of sub-s. 
(1), they are protected by Expln. (1), and none of the passages read in their context 
and the book as a whole can be regarded as having a tendency to incite to or encourage 
any offence of murder or any cognizable offence involving violence. 

Accordingly, we make the rule absolute, allow the application and set aside the order 
of security. The amount of security, if deposited, should be retumed. Tieappliças 
tion is allowed with costs. 


— 


CRIMINAL APPELLATE. 


Before Mr. Justice Divatia and Mr. Justice Loker. 
e 
EMPEROR v. CHAVADAPPA PUJARLI.* 3 


Confession alidity oj—Period of time before making confession—Indion Evidence Act (I of 
1872), Secs. 26, 114, ill. (n)—Presumption—Property taken tn dacoily—ecent possession 
—Indion Penal Code (Act XLV of 1860), Secs. 411, 412. 

There is no statutory period of time to which an accused is entitled for making a 
confession after he is sent to the Magisterial custody. All that is required is that he 
must have sufficient time for reflection, and the merg fact that The confesgion is made 
one day after the accused is handed over to the Magisterial custody does not by itself 
show that he had nb sufficient time. 

The condition precedent for the application of ill. (a) to a. 114 of the Intian Evidence 
Act, 1872, is that the accused must be in possesaion of stolen goods. The production of 
property by itself does not necessarily prove his possession. At the most it shows that 
he has knowledge where the property is kept or concealed. Such knowledge, however, 
* Decided, April 24, 1944. Criminal Appeals victions and sentences recorded by B. K. 


Nos. 525, and 526 of 1943 (with Criminal Dalvi, Sessions Judge of 
Reviews Noa, 19 and 20 of 1944), from œn- 
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is not sufficient to establish his possesion. Hence, where an accused makes a statement . 
that “I have concealed the property at a particular place and I will produce it,” and 
if it is discovered in. consequence of that statement, it is evidence of his possession, even 
though the stolen articles are kept or concealed in another man’s property, because unless 
he had possession be would not have kept them at that place. Where, however, an ac- 
cused without stating that he has concealed stolen property, merely produces it from a 
Place to Which other people can have excess, it is not sufficient to establish his possession 
even though the property may be concealed, because it is consistent with any other, person 
having done so and the accused may have merely knowledge of it. 
` Queen-Empresy v. Nana, followed. 
Emperor V. Skivputraya? and Emperor v. Peshgba Sakhoba?, distinguished. 
Mst. Jamunia v. Keng-Emperor,* dissented from. 
Raihia Goundan v. Emperor’ and Emperor v. Chokkey, relied on. 

The above principle applies, though with lese force, where the stolen articles are 
merely pointed out and produced by the accused from a place of which he has only 
joint possession, but the possession of the articles must be clearly traced to him. 

, , Empress v. Malhari," followed. 

The mere recent possession of property taken in a dacoity does 'not necessarily lead to 
the presumption that the person in possession is guilty under s. 412 of the Indian Penal 
Code, 1860. In most cases of such possession the presumption would be of the lower 

- offence under s. 411. Each case, however, would depend on its own fata 


Tre accused numbering twenty-five were chanfed with offences punishable 
under sa. 457, 395 and 397 or in the alternative under s. 412 of the Indian Penal 
Code, 1860. 

The prosecution case in substance was that the accused committed dacoity, by 
using deadly weapons like iron bars, scythes, etc. at abut midnight on February 8, 
1942, at Hiremannur in Ron taluka in the house of one Rudrappa and took away ' 
gold and silver ornaments, pieces of cloth, sartes, dhoties, etc, worth in all about, 
Rs. 8,000. It was further alleged that in committing the dacoity grievous hurt was 
caused to Rudrappa and his sister Irawwa. On February 9, the Patil of the village 
gave information of the dacoity at Ron police-station whereupon the Sub-Inspector 
went to Hiremannur on the 10th at abgut 10 a.m. Accused No. 1, who was suspected 
by the police, was sent to Hiremannur on the 11th. Thereafter on the ]2th the Sub- 
Inspector took the first accused to Datnal and put him under arrest. It was alleged 
that accused No. 1 produced some property, which had been subsequently identified 
as having been stolen in the dacoity. On the same day accused Noe. 2, 3, 4 and 5 
were also arrested at Datnal and produced property. On the 13th the Sub-Inspector 
went to Tadhal and arrested accused Nos. 6 to 10 and they also produced certain pro- 
perty from their possession® On the same day, accused Nos. 1 and 3 were taken by 
the Sub-Inspector to Navalgund with a yadi for recording their confessions, and on 
the next day, i.e. the 14th, the confessions of accused Nos. 1 and 3 were recorded 
by the Magistrate of Navalgund. Accused No. 7 also made a confession on the same 
day before the Magistrate at Ron. On the 16th the Sub-JInspector went to Datnal 
and arrested accused Nos. 14 and 15 who pfoduced some property from a field where 
it was concealed. Accused Noe 11, 12 and 13 also were arrested on that day and 
they ‘producéd some property. On the 17th accused Nos. 16 and 17 were arrested 
at Ron and they also prodůced some property at Datnal. Qp the 18th the Sub- 
Inspector “went ‘tos Kurlageri and arrested accused Nos. 18 to 20. Accused No. 21 
was arrested at Tadhal. He also arrested accused No. 22 at Datnal on the same 
day and that accused also produced some property. On the 20th accused No. 17 
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produced some property at Gadag which -was alleged by the prosecution to be stolen 
property. An identification parade was beld with regard to some of the accused on 
the 25th, and a charge-sheet was sent on the 27th. Accused Nos. 23 to 25 were at 
that time abeconding, but on March 5 accused No. 23 was arrested at Ron amd he 
pfoduced same property. On March 9 a statement was mage by that accused. On y 
March 15, accused Nos. 24 and 25 were arrested at Ron and they produced some pro- 
perty, and the final charge-sheet involving all the accused was sent on March 16. All 
the accused were tried by the Sessions Judge of Dharwar withthe aid of assessors, 
The evidence against the accused consisted of identification of some of the accused 
by persons who were alleged to have’ seen them at the time of the dacoity ; secondly, 
‘confessions made by accused Woes. 1, 3 and 7; and, thirdly, production of property by 
all the accused. The accused, who were found guilty, were convicted of the offen 
of house-breaking at night under s.,457 and the alternative offence under s. 395 or 412 
of the Indian Penal Code. Each of the accused was sentenced to rigorous imprison- 
ment for thtee years for the affence under s. 457 and for five years for the alternative 
offence. es ere teeta whe oe The accused ap- 
pealed to the High Court. 

H. F. M. Reddi, for accused Nos. 7 to 11. 

R. A. Johagwdar and K. S. Dkunandhgy, for some of the accused. 

B. G. Rao, Government Pl@&der, for Crown. 


Divamia J. [After stating the facts of the case, the judgment proceeded :] All the 
‘convicted accused have appealed to this Court, and the question is whether the 
accused who have confessed are guilty because of their confessions and production 
‘of property and the remairing accused guilty on the ground that they produced 
stolen property after having known or reason to believe that it was taken in 
dacoity. I will first deal with the confessions of accused Noa 1, 3 and 7, because 
the prosecution relies on those confessions not only as against the confessing ac- 
‘eased but also against the other accused who have been mentioned in them. As 
regards the confession of the first accused, it was made on February 14 before the 
Magistrate at Navalgund. On the 13th the Sub-Inspector took this accused as well 
as accused No. 3 to Navalgund and the confessions were made on the next day. It 
is stated by accused No. 1 in his confession that be along with several other accused 
went to Hiremantnur for the purpose of cemmitting dacoity and some of the accused 
were armed with weapons. He himself did not go into the village but asked some 
of the other accused to go and he and one Rayappa remained in a field outside the 
village. It is stated further that same of the accused went to the village and, after 
midnight they returned to the field after committing th® dacoity. Thereafter they 
all went to a field near Datnal about half an hour before day-break and divided the 
Þooty which consisted of several gold and silver ornaments as well as cloth. Then 
the accused further stated that he took the property which fell to his share and con- 
cealed it below a Yekki tree in his field. On the next day the Pqlice Sub-Inspector 
came and the accused was beaten and wag forced to make a statement and thereupon 
‘he made a statement. The accused finally stated that he took the police to the place 
where he had hidden the property, pointed it out and handed it over to the Sub- 
Inspector. z i f 

It is urged by Mr. Jahagirdar on behalf of the defence that this confesston is neither 
true nor voluntary and should also be rejected on other grounds. The main grounds 
on which it is challenged are, firstly, that the Magistrate did not give the accused 
sufficient time for reflection, that the accused was beaten and made to confess, that a 
at the time mhen the confession was made the Magistrate did not examjne the 
accused's body, and that the Sub-Inspector of Police was present at the time when 
the confession was taken. It is further urged that the confession was not taken gewn 
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by the Magistrate in his own handwriting, nor did he make a memorandum as requir- 
ed by s. 364 of the Criminal Procedure Code, and it is finally urged that instead of 
one certificate the Magistrate appended two certificates below the confession. Now, 
as regards the first ground, although it is true that the confession was made on 
q ert day after the aocusgd was handed over to the Magisterial custody, there is 
ing whatever to show that that period was not sufficient for reflection. There is no 
statutory period of time to which an accused is entitled for making a confession after 
he is sent to the Magisterial custody. AN that is required is that he must have suf- 
cient time for reflection, and the mere fact that the confession was made one day after 
the accused was handed over to the Magisterial tustody would not by itself show that 
he had.no sufficient time. I do not think, therefore, that the confession is, bad on that 
ground. As regards the second ground that the accused was beaten and made to con- 
fess, he has not stated in the confession that it was taken by the.police by beating him. 
: If he bad said that, the confession would not have been taken down at all. What is 
stated is that he was beaten at the time when the police took him for production of the 
property on the 12th. The confession, however, was made on the 14th. There is. 
nothing to show that the alleged beating for taking his statement, which even is not 
proved on the evidence, was given for the purpose of ertorting his confession. That 
‘ ground also must be rejected. Then it is that the learned: Magistrate recording: 
the confession did not examihe the accused’s body as admitted by the Magistrate him- 
self. It ia true that the Magistrate days that he did not examine the body. But he 
further says that the accused did not complain to him that he was beaten at all. If 
the accused had so complained, it was certainly the duty of the Magistrate to examine 
his body, but in abeence of such complaint I do not thipk that the mere fact that the 
Magistrate did not examine his body may be regarded as an invalidating circumstance 
for the confession. It is then urged that the accused was brought by the Sub-Inspector 
before the Magistrate and that the confession was taken in his presence. On this point 
the learned Magistrate, who has been examined in this ĉe, stated in his examination- 
in-chief that the Sub-Inspector had brought the accused for his confession, but he also 
said that he was directed to leave the place before recording it. In his cross-examina- 
tion he says that the Sub-Inspector br8ught this accused as well as accused No. 3 to 
him on the 14th for their confessions but that he cannot say who brought them. He 
saya that as soon as the accused were brought before him on the 13th, he questioned 
them whether they had been ill-treated by the police, and he noted on the ywdi that 
there was no complaint against the police. The Sub-Inspector says in his deposition 
that before accused Noe. 1 and 3. were brought to the Magistrate for their confes- 
sions on the 14th, he had gone to the Magistrate to take accused Nos. 2 and 3 in his 
custody om remand, and while he was there, accused Nos. 1 and 3 were brought before 
the Magistrate for recording their confessions, and the Magistrate directed him to go 
away. On this gvidence it cannot be said, in my opinion, that the SubInspector was 
present in the room when the confession of accused No. 1 was taken by the Magistrate. 
It is no doubt proved that the Sub-Inspector was in the Magistrate's Court on the 14th 
because he wanted to take a remand order for accused Nos. 2 and 3. But the learned 
Magistrate fimself says that he asked the SubInspector to leave the place before the 
confession was recorded, and’ I do not see any reason to disbeligve him, and the Sub- 
Inspector "also says that the Magistrate asked him to go away. Then as to the con- 
tention that the confession was not taken by the Magistrate in his ownhandwriting and 
had not made any memorandum thereof, the learned Magistrate admits that he did 
e Dot make any memorandum of the confession in English, but that the confession 
was recorded in the vernacular in his presence and he has appended this certificate at 
the end of the confession. No doubt under s. 164 read with s. 364 the Magistrate has 
to make a memorandum in his own handwriting, but that defect, as we have recently 
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held, is cured by the provisions of sub-s. (1) of s. 533 when the Magistrate is examined 
-in the case. As the Magistrate has begn examined and has given a satisfactory expla- 
nation of the same, I do not think the cmission to make the memorandum in the 
Magistrate’s own handwriting makes the confession inadmissible in evidence. Lastly, 
fhe contention that there were two certificates at the end of the confession i 

of one has no force in it. Really speaking a note has beep added to the certificate 
which is attached to the confession, and the note simply states what the Magistrate 
did after the accused was produced before him. That note is not a part of the certi- 
ficate. There is, therefore, no substance in that contention. In our opinión, the con- 
fession of accused No. 1 must be régarded ds true as well as voluntary and it is un- 
doubtedly evidence against him. The confession of accused No. 3 is also challenged 
on the same grounds, eand for the same reasons which I have given above, his confes- 
sion miust also bd regarded as true and voluntary. As regarda the confession of 
accused No. 7, he made it in the afternoon of the 14th before the Magistrate at 
Ron, and the inherent evidence of that confession shows that it must be true as well 
ag voluntary. This accused says that he and accused No.1 did not take part in the 
commission of the dacoity itself, that they were watching the clothes of the other 
accused, and they were sitting outside the house. Then he says that the other accused 
came to the field after committing the dacoity. The property was divided among the 
dacoits and he got for his share five tolde of gold and sbme ‘clothes. There is nothing 
to show whatever that the accused made his cenfession at the instigation of the police, 
and we, therefore, regard it as true as well as voluntary. 

I will now come to the evidence relating to production of stolen property by all the 
appellants. As against the non-confeasing appellants, the anly evidence igethe pro- 
duction of property and in the case of some of them, the three confessions in which 
they are said to have taken part in the dacoity. The latter evidence cannot be regarded 
as substantive evidence against them. At the most it may be taken into consideration, 
if there is other independenj*and reliable evidence to connect them with the crime. In 


rs 


all cases, the stolen properties produced by the accused have been identified by the . 


complainant and membere of his family. ‘The main question, therefore, is whether 
each appellant was in possession of stolen préperty, and if so, what presumption can 
be drawn against each from the fact of such possession under ill. (a) to s 114 of the 
Evidence Act. That illustration describes a person in possession of stolen goods 
soon after the theft as a thief or a receiver of stolen property unless he accounts for 
his possession. The illustration is not exhaustive but only indicative of the general 
principle embodied in the section that in making presumptidns the Court should have 
fegard to the common course of natural events and hurgan conduct in their applica- 
tion to the facta of a particular case. However, the illustration has becoge the basis 
of a large number of decisions which are not altogether uniform in their application 
of the presumption underlying it. It is, therefore, necessary to consider when and in 
what manner the presumption would arise. k ; 

The condition precedent’ for the application of the illustration ‘is that the accused 
must be in possession of stolen gooda. Where they are on the person of the accused, 
as is the case with accused No. 11, or in the houses or fields exclusively occupied by 
them, as is the case, with several accused in the preserti case, there can be no doubt 
that they must be deemed to be in their possession. But in quite a number of cases 
—and some of the accused before us come under that class—stolen property is pro- 
duced without making any incriminating statement from a place which is not exclu- 


sively occupied by them or which is of the ownership of another person. In such cakes 


a good deal depends upon whether the production was accompanied by information 
given by the accused in custody as would be admissible in evidence under s. 27 of the 
Evidence Act. Under that section so much of the information as relates distiggtly to 
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any fact thereby discovered and deposed to in.Court would be admisible. Such im 
formation can be relied upon by the prosecution as incriminating evidence against 
the accused along with the production or discovery of stolen property. But the pro- 
ductign of property by itself would not necessarily prove his possession. It would 
«at the most ehow that he had knowledge where the property was kept or concealed. 
‘Thus, where it is proved that the accused made a statement to the effect that “I have 
concealed the property at a particular place and I will produce it”, and if it ia dis- 
covered in consequence of that statement, it would be evidence of his possession, even 
though the stolen articles are kept or concealed in anothpr man’s property, because 
unleas he had possession he would not håve kept them at that place. Where, however, 
the accused, without stating that he had concealed stolen property, merely produces it 
from a place to which other people could have access, it wowd not be sufficient to 
establish his poesession even though the property may be concealed, because it is con- 
sistent with any other person having done so and the accused might have merely 
knowledge of it The leading case on this point is the full bench decision in Queen- 
Empress v. Nana, where the accused’ after stating that he had buried the property 
in the fields presumably belonging to other persons took the police to the spot and 
diginterred an earthen pot in which it was Kept: the statement was held admisible 
under $. 27 of the Evidence Act in spite of the fact that the incrirpinating state- 
ment amounting to a confession was made ‘before theepolice. The statement being 
evidence amounted to a proof of ešgion of the stolen articles by the accused. Mr. 
Jabagirdar has, however, relied upon ‘recent decisions of our High Court in support 
of his argument that in no case can the production of articles from jointly occupied 
or a stranger’s property be sufficient to ascribe them to the accused’s possession. The 
decision in Emspdror v. Shivputraya,* on which he relies, fays down that the mere fact 
that an accused person points out the place in which the stolen property is concealed 
in another man’s field does not give rise to any presumption under d 114 of the 
Evidence Act. In that case several accused had given-the same information which. 
led to the-discovery of the articles as it was held that in such a case it cannot be said 
that the fact was discovered within the meaning of s. 27 of the Evidence Act, 
from the information given by all of tem. Some of the accused had led the police 
to the place where they said they had secreted the stolen articles, but it was held on 
the evidence that it was not clear whose statement led to the discovery of the property. 
It was further held that it was not even, possible to say that the statement 
which actually led to the discovery of property was an incriminating statement at all. 
° -This decision, therefore, stands on its own facts. On the other hand, ite implication 
is that if one accused had pade an incriminating statement in consequence of which 
alone a stglen article had been discovered, it would have been enough to show his 
possession under a 114. The decision in Queen-Empress V. Gobinda, which was 
followed in Emperor v. Shivpuiraya, also laid down the same principle. There 
the accused had merely pointed cut a place in the field of another man in which 
some of the stoleft articles were found and there was no other evidence against 
him. It was held that that was not enough to base his conviction, and that there 
mustebe sape evidefice to suggest that the accused had himself concealed the 
article in the place where itewas found. The other decision, Emperor v. Yeshaba 
Sakhoba,* which was relied upon, followed Emperor v. Shivphiraya, on somewhat 
similar facts. The only evidence against the accused there was that after another person 
had pointed out where the stolen property was concealed, he himself pointed out the 
game place which was a threshing floor to which the whole village had access. It was 
g held that‘all that the accused’s action proved was that he knew where the stolen pro- 
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perty was concealed. In both these decisions there was no incriminating statement 
made by the accused in consequence of which the articles were found. The learned 
Government Pleader relies on a recent unreported decision of our Court in the case 
éi Rema Balappa v. Emperors where a distinction was made between mere påinting ` 
out of property and its production from a concealed place Ñ another man’s field. It? / 
was held that in the latter case even though the place, in whi#h the property was found 
buried, did not belong to the accused, the very fact that he knew that the property 
was buried there would justify the presumption that he was in possesion of it since 
he would be able to exercise controleover it and remove it any time he liked. In that 
case there was no incriminating statement made by the accused before the police, and 
still it was-held that, the production of property by him from a concealed place in 
another man’s field amounted not merely to his knowledge but also his possession. 
If the decision is limited to the particular facts of the case, it may be correct, but if the 
observations are meant to be of general application, I think they go too far. In ab- 
sence of any incriminating statement made by the accused leading to the discovery 
_of property, its production alone from another man’s property would not be sufficient 
to establish the accused’s possession. It may at the most show his knowledge that 
` the property was concealed there. In my view mere knowledge that stolen property 
is lying hidden somewhere is pot an incitmingting circumstance for the offence of theft 
or receiving stolen property, and such knowlégge cannot by itself raise a presumption 
of possession. It is the prosecution that hds to establish accused’s possession apart 
from his knowledge, and it is only when his possession is proved that the accused has 
to account for it in order to escape from the presumption under illustration (a) to 
s. 114. I do not agree with the view taken by the Nagpur High Court in Mst. Jameunia 
v. King-Emperor? that the accused's knowledge of the concealment of articles raises 
a reasonable inference that he put them there himself. That view was based on the 
conduct of the accused in ppinting out the articles as admissible in evidence under 
a, 8 of the Evidence Act. “But our High Court has held in the full benph decision 
in Queen-Empress V. Nana that even a statement of the accused while pointing out 
buried property that he had concealed the property, though admissible under s. 27, 
is not admissible under s. 8. ‘Moreover even though conduct is relevant, such conduct 
unaccompanied by any incriminating statement proves merely knowledge but not 
possession. I am in agreement with thè view. taken by the Madras High Court in 
Rangappa Goundan v. Emperor® that where there ia no statement made by the ac- 
cused leading to the discovery of stolen articles, their mere discovery, even though it , 
raises a grave suspicion against the accused, will not be sufficient to support conviction. 
The recent decision of the Allahabad High Court in Emperor v. Chokhey* also sup- 
ports the view which I have taken. There the accused, while in police cifstody, made 
a statement that he had himself buried a gun at a certain place. The gun being 
subsequently found at that place, the statement was held as admissible in evidence, 
and that statement along with the production of the gun from the.concealed place was 
regarded as sufficient to establish the accused’s possession and control over it. 
The same general principle would apply though with less force where the, stolen 
articles are merely pointed out and produced by the acgueed from a place of which he 
had onty joint possession. It must, however, be noted that dependents pf a person 
living with him cannot be said to be in joint possession of the house fòr thie purpose 
as they are in‘occupation under him and not independently of him. In cases of joint 
occupation it is sometimes difficult to decide whether the person in such occupation 
of the place’ producing tha property should be regarded as being in ite possession. « 
° 
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Generally speaking, in all cases of joint possession of a place from where the property, 
is produced, the posséssion of the articles must be clearly traced to the actuscd as 
held in Empress v. Maharit 

Thé next point is what is the offence committed by a pereon merely found iM 
“possession.of property wifich is recently stolen in a‘daooity. The illustration to a 114 
applies to stolén propert} which may include under s.-410 of the Penal Code any 
property which is the subject-matter of theft, extortion, robbery (including dacoity), 
criminal misappropriation or breach of trust. The presumption would, therefore, be 
that a person in recent possession of articles seized in a dacoity is either a dacoit or 
receiver of stolen property. It is important to note that this presumption is not of one 
definite offence but of an alternative offence, because possession of stolen property 
by itself is not sufficient to prove participation in the offence of theft. It can only 
go to corroborate other independent evidence of theft. If there,is no such evidence, 
the conviction may be of the alternative offence and the punishment only for the 
lower offence of possession under s. 72 of the Penal Code. The question that 
arises then is whether in such a case the lower offence should be regarded as posses- 
sion of stolen property under s. 411 or possession of property seized in a dacoity 
under a 412 of the Penal Code. Mr. Jahagirdar referred us to various decisions 
on this point and he contended that in. gll c&ses where éhere was no evidence against 
the accused of his participation in,lacoity, and the prosecution case depended 
entirely on his production of property, the accused can be convicted of the offence of 
receiving stolen property under s. 411 only and not of the offence under a 412, 
although as a matter of fact the property might have been seized in the dacoity. He 
relied mainly jon the decisions in Empress v.. Mathai, Quean-Empress v. Daji 
Makadhu,? Emperor v. Shivputraya, and Istakar Khondkar v. Emperor? On the 
other hand, the learned Government Pleader relied upon the unreported decision of 
our Court in Roma Balappa y. Emperor, referred to abeye, in which, relying upon a 
decision of the Calcutta High Court in Asimuddin Sardar v. Emperor, and distin- 
guishing the decisions in Emperor v. Yeshaba Sakhoba, Emperor v. Skivputraya, and 
Empress v. Malhari, it was held that the presumption was that the accused was either 
a dacoit (a, 395) or a receiver of property knowing it to be taken in dacoity (a 412). 
He also placed reliance on the decision in Romsarup Singh v. King-Emperor,5 in 
which the same view is taken. z ; 

It is difficult to lay down a general proposition which would cover every case of 
« such possession. There may be cases on the one hand in which property seized in a 
dacoity may be passed on to,the possession of a person after a few days against whom 
there is no other evidence. ‘He may not be able to account for his possession and he 
may be fixtd with the knowledge that the property wag acquired by committing an 
offence, but it does not necessarily follow that he got it with the knowledge that it 
wgs taken in a facoity. As there ig no evidence of he himself being a dacoit, the 
property might have been given to him by g dacoit who may have told him that it 
was simply acquired by theft. The presumption, therefore, would be of the lower 
offence under s. 411 and not the higher offence under s. 412. On the other hand, 
there may be cases, though rare, where a person taking part in a dacoity runs away 
with the property and hia face might not have been seen by any person, but still it 
. might be traced to his possession at a time and place which are very proximate to 
the time and place of the dacoity. In such ‘cases it may be open to the Court to 
presume, even in absence of any evidence of identification, that the accused must 
e either be a dacoit or receiver of property knowing it to be taken in dacoity. Each 
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case would thus depend on its own facts. In Empress v. Malhari it.was observed 
that the fact of stolen property being found concealed in a ntan’s house would be 
sufficient to raise a presumption that he knew the property to be stolen property, 
bát it would not be sufficient to show that it had been acquired by dacoity.* Fhe 
actual decision, however, was that the accused were entitled to acquittal because they 
were not in exclusive possession of the property produced by them. That decision, 
therefore, cannot be regarded as an authority for the proposition that in all cases of 
possession of property stolen in a dacoity the only presumption is of the offence 
under s. 411 and not of the offence under %. 412, In Emperor v. Shivputraya it 
was held that the mere fact that an accused person pointed out the place in which the 
stolen property was concealed did not give rise to any presumption under s 114 
or justify his conviction of the offence of receiving stolen property, still leas of the 
offence of theft or dacoity. In that case the stolen property was found near a prickly 
pear hedge and it could not be seen from outside ; the accused pointed out the place 
ag the one where they had secreted it. The question before the Court was whether 
any presumption could be drawn against the accused because of the statement made 
by the accused before the police, and it was held that it would depend upon the parti- 
‘cular statement made. Im the case of one of the accused it was held on the facts I 
have stated above that he wap guilty of the,@ffence in the alternative under ss, 395 
and 411. It is true that the case was one of Yigcoity and this particular accused was 
held guilty of the alternative offence under s,°411 and not a 412. But the decision 
was not based on any general principle that in all cases where the conviction depended 
merely upon the production of property stolen in a dacoity, the alternative conviction 
can be based only under s. 411 and not under‘a. 412. On the facts of that case the 
conviction under s. 411 was regarded as justified because there was no reason to be- 
lieve that the accused knew that the property was taken in a dacoity. That case also, 
therefore, cannot be regarded as laying down any general principle. One other case 
of our High Court, Queen-Empress v. Daji Mchadhu, was also relied upop. In that 
case reliance was placed on the observations made in Queen-Empress v. Malheri, and 
it was held that while there were circumstagces in the case which would show that 
the appellants knew that the property was stolen property, there was none to show 
that they knew its possession had been transferred by dacoity. That decision, there- 
fore, turned also on the facta of that cas® and not on any general principle. The only 
other case, which is relied upon on behalf `of the defence, is Istakhar Khondkar vy. Em- 
peror. That was no doubt a case of dacoity, but the real point of decision was whe- 
ther a presumption under s. 114, ill. (e), was to be made or not. It was held that 
the provisions of s. 114, ill. (<), did not entitle the Court to presume knowledge of 
dacoity which was required for a conviction under s. 412, but only to presume that 
a man in possession of stolen goods soon after the theft, was either the thief or had 
received the goods knowing them to be stolen. There is no discussion as to the rela- 
tive scope of s. 411 and s, 412 of the Indian Penal Code. _All that is stated is that 
the stolen property was not found with the accused until six weeks after the dacoity, 
and apart from the discarded confessions, there was no evidence that they kngw that 
it was stolen in the dacoity which was the factor necesgary to bring the®offence under 
a. 412 of the Penat Code. I cannot read that decision as laying dowp a general 
principle governing every case of possession of property taken in a dacoity. These 
are all the cades brought to our notice by Mr. Jahagirdar for his argument that the 
conviction can only be made under a 411. On the other hand in the recent unre- 
ported decision in Rama Balappa v. Emperor it was held on the facts qf that casé 
that the Court was entitled to draw the inference that the accused were either the 
persons who had committed dacoity or had received the property knowing it to be 
the proceeds of a dacoity. In that case the property was found buried underground. 
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Although the field did’not belong to the accused, the fact that the accused knew that 
the property was buried there was held to be sufficient to justify the presumption that 
he was in possession of it, because if it had been buried by somebody else who had 

, committed the offence or who had obtained it with the knowledge that it was stoldp 
a Property, it was most unlikely that the accused, who pointed out the place, would be 
aware of its being buried there. Reliance was placed upon an earlier decision of the 
Calcutta High Court in Astruddin Sardar v. Emperor, in which the accused were 
convicted under s. 412 on the ground that the accused knew or must have known that 
the property had been transferred by the commission of an atrocious crime, and the 
High Court upheld the convictioh under s. 412 but reduced the sentence to one of 
five years’ rigorous imprisonment on the ground that the presumption under s. 114 
alone would not justify in fixing the accused with more than kndwledge that the goods 
bad been obtained by dacoity. In my opinion, the decision in Rama Balappa v. Em- 
peror, as I have observed above, goes too far if it means to lay down a general prin- 
ciple governing all cases. 

There is only one reported decision on which reliance is placed on behalf of the 
prosecution and that is in Ramsarup Singh v. King-Emperor. In that case it was 
held that where a person charged with dacoity is shown ta have been in possession 
of part of the stolen property soon after the gacoity, it may be presumed that he was 
one of the daceita or that he receivéd!the property knowing it to have been stolen 
at the dacoity. Those observations Were made on the basis that iL (a) to s 114 
applied not merely to cases of theft but to all aggravated offences of which the offence 
of theft forms a part, and that therefore in all cases where the offence of dacoity is 
committed, therd may be a presumption that the possession was with the knowledge 
that the property was stolen in the commission of that crime. The observations which 
I have made with regard to the decision in Rama Balappa v. Emperor apply as well 
to this decision. No general principle can be laid down that if the offence was dacoity, 
the receiver of the property taken in dacoity must always be guilty under 8 412, 
Penal Code. 

For these reasons I am unable to hold, as the learned Judge below has done, that 
in a cage of dacoity the presumption would always be that the receiver of property 
taken in dacoity is guilty under s. 412. In most cases of mere possession of such pro- 
perty, the presumption would be of the lower offence under s. 411. {[fThe judgment 
next dealt with the case of each of the accused on its meritsi] 


a Loxur J. I agree. I would like to add a few words as I was a party to the deci- 
sion in the case of Rama Bajappa v. Emperor,’ which is relied upon byj the Govern- 
ment Pleader as justifying a presumption that the appellants are guilty either under 
s. 395 or under s. 412 of the Indian Penal Code and which is attacked by Mr. Jaha- 
girdar for the appellants as inconsistent with some of the previous rulings of this 
Court. In that ĉase one of the accused persons had produced property which had 
been stolen in a dacoity committed three days previously. The property had been 
buried underground in a field which did not belong to nor was in possession of that 
accused. Two questions were raised, viz. whether such production of the stolen pro- 
perty amounted to possession attracting the presumption mentioned in ill. (a) to 8. 114 
of the Indign Evidence Act and whether the presumption wouli only be that the 
accused was guilty under s 395 or 411 of the Indian Penal Code or that he was 
guilty under s. 395 or s. 412 of the Indian Penal Code. It was held there that be 
wag guilty under s. 395 or 412, Indian Penal Code. N. J. Wadia J. made it clear in his 
e judgment that under the circumstances of that particular case such a presumption was 


1 (1943) Crim. App. No. 291 of 1943, November 11, 1943 (Unrep.). 
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warranted and he distinguished on facts seemingly contrary views expressed in certain 
eArlier decisions. ° 

The whole discussion turns round iL (a) to a 114 of the Indian Evidence Act 
Ww. Says : e 

The Court may presume that a man who in in possession of splen goods soon after the 
theft is either the thief or has received the goods knowing them tg be stolen, unless he can 
account for his poesession.” 

.Thig illustration is only an example of the application pi Mie pHneDle laid down 
in the section itself which paovides : 

“The Court may presume the existence of any fact which it thinks likely to have happened, 
regard being had to the common course of natural events, human conduct and public and 
private business, in their selation to the facts of the particular case.” 


As many as nine illustrations are appended to this section, indicating when and . 


what presumption may or may not be made. Although, as pointed out by Lord 
Shaw in Mahomed Syed v. Yeok Ooi, illustrations to a section, unlike the marginal 
notes, are to be considered as a part of the section itself, and are to be accepted as 
being both relevant and valuable for the construction of the section, they merely 
exemplify the application of the rule contained in the section and do not control the 
plain meaning of the section itself. They, are not to be regarded as exhaustive, but 
are only intended as a guide ts the working and application of the section to which 
they are appended. It would be wrong on pringiple to hold that ill. (a) to s. 114 of 
the Indian Evidence Act in any way fetters the discretion given to the Court to pre- 
sume the existence of any fact which it thinks likely to have happened having regard 
to the common course of natural events, human conduct and public and private” 
business, in their relation to the facts of the particular case. It would therefore, 
be right to lay down any hard and fast rules as to when and what pr tion may 
be raised, as it always depends on the particular circumstances of each-case. 

Looked at from this point pf view, il. (a) to s. 114 of the Indian Evidence Act 
is intended to meet one specific set of facts;—simple theft and possession of stolen 
goods soon after the theft——and it indicates what presumption may legitimately be 
drawn from these two facts under a 114. If the principle of this illustration is to be 
extended to cases of the posseasion of other kinds of stolen property, the presumption 
will have to be adapted to the particular ci According to s. 410, Indian 
Penal Code, property in respect of which criminal breach of trust has been committed 
is also designated as stolen property. A presumption in the alternative as in ill. (a) 
to s. 114 of the Indian Evidence Act would not be appropriate in the case of one who 
is found in possession of such stolen property soon after the criminal breach of trust 
is committed. But in a particular case he may be presumed to have dishonestly 
received the stolen property knowing or having reason to believe that it was stolen 
property, that is to say, it was property in respect of which criminal breach of trust 
had been comunitted. Similarly if property stolen in a dacoity is found in the posses- 
sion of the accused soon after the dacoity,,then the presumption will be that he must 
be either a dacoit (not a mere thief) or a receiver of stolen property, because if he 
had himself stolen the property, he must have taken part in the dacoity gnd weuld, 
therefore, be guilty in the alternative under s. 395 and note merely under s. 379, Indian 
Penal Code. The que&tion whether he would in the alternative be guilty under s. 411 
or under; s. 412, Indian Penal Code, depends on the circumstances from which his 
knowledge of the dacoity may be presumed. If a dacoity had recently taken place in 
` the locality of his residence, it may reasonably be presumed that he was aware of 
the dacoity, and if he had come in possession of the stolen property soon after the 
dacoity, he may be presumed to have known or to have had reason to believe that 


1 (1916) L. R. 43 I. A. 256, s. c 19 Bom L. R. 157. Ss 
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it had been stolen in a dacoity and not merely that it was the subject of an ordinary 
theft. Mr. Jahagirdar, however, contends that possession of property stolen in ‘a 
recent dacoity may raise a presumption that the person in possession, if he cannot 
acogunt for it, knew or had reason to believe the property to be stolen property hut 
not that he knew or had reason to believe that it had been stolen in a dacoity. In 
support of this contention he relies upon the rulings in Empress v. Malhari: Queen- 
Empress v. Daji Mohkadu, and Istaher Khondkar y. Emperor? Of these the first 
case has been distinguished by N. J. Wadia J. in the case of Rama Balappa v. 
Emperor. The decision in Quegn-Empaess v. Defi Makfdhu merely follows Empress 
v. Malkeri and does not contain any discussion. In Istakar Khondkar v. Emperor Jack 
J. gave the following reason for the view taken (p. 963) : : 

` “The stolen property was not found with the accused until six weeks after the daæity, 
and apart from the discarded confessions there is no evidence that they knew it was stolen 


in the dacoity, a factor which was necessary to bring the offence under section 412 of the 
Indian Penal Code.” : 


The long interval that had elapsed between the dacoity and the finding of the pro- 
perty with the accused was taken into consideration in not raising the presumption 
that he had knowledge of the dacoity. On the other hand such knowledge was pre- 
sumed in Asimuddin Sardar v. Emperort*and Ramaarup Singh v. King-Emperor.* 
These divergent cases afford instanceg of the judicial exercise of the discretion given 
to Courts by s. 114 of the Indian Evidence Act to raise an appropriate presumption 
having regard to the common course of natral events, human conduct and public 
sand priyate business, 10 their: mishon: to tha faria o! ihe parecular cape 


Similar would apply to the nature of the possession of the stolen property 
from which t i presumption contemplated by ill (a) to s. 114 of the Indian Evidence 
Act can be raised. That possession may be actual or constrictive as where the 
accused has kept it under his control by concealing it im, another's house or burying it 
underground in anothers field. Such was the case of possession in the case of 
Emperor v. Rama Balappa which was regarded as sufficient to attract the presump- 
ton In Emperor v. Malhari, Enepesor V. Shivputraya,s and Emperor v. Yeshaba 
Sakkbba’ mere pointing out of stolen property from another's field was held not 
gufficient and N. J. Wadia J. distinguished them in Rema Balappa’s case where the 
‘accused had produced stolen property by digging it out in another’s field but was 
unable to give any explanation as to how he had come to know about it. Stolen 
property, though not pointed out or produced by the accused, may be found on a 
search in a house or land occupied by the accused either exclusively or jointly with 
another, gf he may produce it from such house or land or he may point it out in 
another's or house where it could be easily seen or discovered by anyone or where 
it was hidden underground, or he may make some incriminating statement at the 
time of such production or pointing out. In each of these cases a presumption of 
guilt may or may not be drawn according to the circumstances of that case. As 
observed in Rustam Singh v. Emperor,® the principle laid down by s. 114 is one of 
verg wide gpplication, which covers not merely the particular instances given in the 
illustrations to the section, but all sorts of analogous cases in which the actual facts 
are distinguishable from the facts presumed by any one of tht illustrations, but are . 
equally amenable to the general principle enunciated by the section itself. , 

Applying these principles to the case against each of.the appellants, I agree with 
thie oclusion jet eteted by Sy, leanen brother di: Die ueeiee, ele To p ee 
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to repeat the reasons for those conclusions. I, therefore, concur in the order proposed 
by him. 


Curam. The conviction of all the appellants under s. 457 of the Indian 

Code and the sentence passed on them under that section are set afide. 
Accused Nos. 3, 4, 8, 16 and 17 are found not guilty of any offence. ir conviction 
- and the sentence passed on them are eet aside and they are actuitted discharged. 
‘The conviction of accused Nos. 1 and 7 under s. 395 or 412 in the alternative and the 
sentence passed on them are confirmed. The conviction of accused Nos. 5, 9, 10, 
11, 12, 14, 15, 22, 23, 24 and 25 is altered to ofte undeg s. 395 or 411 and the sentence 
of rigorous imprisonment for five years passed on them is reduced to rigorous im- 
‘Drisonment for three yeas. The order regarding the disposal of property is confirmed 
except that the amount of Rs. 84 attached from accused No. 17 should be returned 
to him and not to the complainant. The rule issued in the application for enhance- 
ment of sentence is discharged. 


Before Mr. Justice Divatia and Mr. Justice Lokur. 
. EMPEROR v. CHIMANLAL SANKALCHAND.* 
ry 


Bombay Prevention of Gambling “Act (Bom. II of 1887), Secs. 3, 4, 5, 7—Common gam- 
ing house—Whether express proof of profit or g&in by occupier of suck howse necessary— 
Presumption as to purpose of occupier of common gaming house. 

Under a. 4 of the Bombay Prevention of Gambling Act, 1887, it ia not necessary to 
prove expressly that the person charged with keeping a common gaming house rpakes a 
profit or gain out of the gambling carried on in the house. The mere hope of making a 
profit out of the gambling carried on in the house is sufficient to make it a common gam- 
ing house and he is liable for keeping such a house. 

Emperor Y. Atma Rom, Emperor V. Ismailt and Emperor v. Datiatraya? referred to. 

Where a house is searched on the authority of a warrant duly issued, and instruments 
of gaming are found therein, the presumption under s. 7 of the Bombay Pretention of 
Gambling Act, 1887, arises and dispenses with the necessity of direct evidence that gamb- 
‘ling was being carried on for the profit of the €eeper of the house. 

Where under s. 7 of the Act a house is presumed to be a common gaming house hs de- 
fined in a 3, it means that the house is being used by its occupier for the purpose of 
profit or gain. The purpose of the occupier of the house is presumed under the section 
and it is for him to rebut it. 

Emperor v. Sita Rawm,* referred to. 


“THE facts are set forth in the judgment? e 


B. G. Rao, Government Pleader, for the Crown. e 
Pockaji Jamshedfi, (appointed), for the accused. 


Loxur J. This is an appeal by the Government of the Province of Bombay against 
an order of the Additional Sessions Judge, Ahmedabad, acquitting the accused of an 
offence punishable under s. 4 of the Bombay Prevention of Gambling Act, 1887. On 
May 14, 1942, the Sub-Inspector of Police obtained from the Assistant Superintendent 
‘of Police a warrant under s. 6 of the Act to raid and ‘search the room occupied by the 
accused. Armed with’ that warrant, the Sub-Inspector sent a bogus punter with six 
marked rupees and some alipe on which figures for American future Were entered. 
As instructed by” him the bogus punter, went ta the room of the accused, offered him 


* Decided, September 13, 1944. Criminal City i First Class, Ahmedabad. * 
No. 149 of by the Government 1 ( ) LL. R. 46 AIL 447, F. B. 
thê Province of y, against an order 2 (1927) LL. R 49 AIL 562. œ 
by S. M. Kalkini, Additional Sessions 3 (1923) 25 Bom. L. R 1089. 
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those six rupees and offered bets on the figures which he had taken down on the slips. 
The accused acceptéd the bets and wrote out the figures on the cover of a book of 
songs. The bogus punter then gave a signal and the police raided the shop along with 
partthas. The marked coins and the book were then found by the panchas lying fear 
the accused. A panchnama was drawn up and after some further investigation a. 
charge-sheet was eent up against the accused both under sa 4 and 5 of the Act. The 
learned Magistrate convicted him: under both the sections and sentenced him to pay 
a fine of Rs. 200 or in default to suffer rigorous imprisonment for six weeks under s. 4 
and to pay a fine of Rs. 25 or ip default to suffer rigorofis imprisonment for one week 
under a 5. The accused having appealed to the Sessions Court, the learned Aiidi- . 
tional Sessions Judge confirmed the appellant’s conviction and the sentence passed on 
him under s. 5, but set aside his conviction and sentence under a. 4 on the ground that 
the accused was not proved to have been using the room to make a profit out of the 
gambling there. He observed that there was no evidence worth the name to prove 
that the accused made any profit or gain by the use of his room for the purpose of 
gambling, In his opinion the accused who received bets would be a mere gambler, 
but what is required for conviction under a 4 is not a mere proof that he is a gambler 
but that he made some profit by making use of his room for gaming. 

In 8. 3 of the Act a common gaming heuse is defined as meaning 
“a house, room or place in which any instruments of gaming are kept or used for the profit 
or gain of the person owning, occupying &e' keeping such house, room or place or of the person 
uaing such house, room: or place whether he has a right to use the same or not, auch profit 
CID bang Dee Drawa oi A (arge Tor the ee GE epee meats oi ganing Oe DETE 
house, goom or place or otherwise howsoever ”. 

Teea ance: (Ciera Gs Ge eC ae ee 
with keeping a common gaming house made a profit or gain out of the gambling 
carried on in that house has been discussed in various rulings of different High Courts. 
In Lachchi, Ram y, Emperor: the Allahabad High Gourt, interpreting the corres- 
ponding definition of a common gaming house in s. 3 of the United Provinces Public 
Gambling Act, 1867, which is similarly worded, held that it must be established that 
the owner or occupier takes a fixed cOmmission which is irrespective of the result of 
the gaming, or at least that he manipulates the conditions in such a manner that he 
cannot „possibly lose. The correctness of jhat decision was doubted in a later case 
and the question was referred to a full bench in Emperor v. Atma Ram*. The question 
referred to the full bench was whether the words “for the profit” necessitated proof 
that profit was certain to result or whether it was sufficient that the instruments were 
used in the hope of profit, But that question was not decided by the full bench as 
it found that in the particular case profit was certain to result and, therefore, in any 
event the particular case came within the more strict interpretation, assuming that 
interpretation was the correct one. The ruling of the full bench was considered by 
Boys J. in Emperor v. Ismail, and he observed (p. 564) : 

“Tf I had to debide the point I should unkesitatingly bold that it was not necessary to 
prove that profit was certain to result. In my opinion a mere expectation of profit would 
suffice ”. . 

,Lachcki Rans case was considered by a division bench of this Court in Emperor 
v. Dattotrayat,. and was dissented from. It was held that to constitute a common 
gaming house it was sufficient if it was one in which instruments of gaming were kept 
or used for the profit or gain of the person keeping or using such place, ie. where the 
person keeping or using the house knew that profit or gain would in all probability 
result frem the use of the instruments of gaming. The profit or gain may not ac- 
tually fesult from such use. But if profit or gain is the probable and expected tesult 
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of the game iteelf and if that is the purpose of keeping or using the instruments, it 
‘would be sufficient to bring the case within the scope of the defigition. 

It is argued by Mr. Pochaji on behalf of the accused that even in thai case it was 
Ea Aga EPL st ye Lt te ean D pl eh E 

that that might be done either by showing that the owner was charging for the use 
of the instruments of gaming or for the use of the room or place or in any other 
manner.” The words “or in any other manner,” (which were used there instead of 
the words appearing at the end of the definition “or otherwise howsoever”) cannot 
be regarded as restricting the profit or gain of the owner or occupier of the house to 
profit or gain in a manner ejusdem geheris witi? what precedes those words, and hence 
even the hope of making a profit out of the gambling itself is sufficient to satisfy the - 
requirement of the definition of common gaming house. It may happen that the oc- 
cupier of a house hay allow it to be used by the public for gambling and he himself 
may take part in it in the hope of making a profit, although he may not necessarily 
make it every time. Such a hope is sufficient to make the house a common gaming 
house and the occupier liable for keeping such a house. 

In this case there is also a presumption under s. 7 of the Act that the house was a 
common gaming house, since a search warrant was obtained by the Police Sub-Inspector 
under s. 6 of the Act and in execution of the warrant instruments of gaming were 
found in the house. It is true that whe the conviction rests entirely on the bare 
presumption undet s. 7, arising from the discovery of instruments of gaming under a 
lawful warrant, it ig necessary to consider carefully whether the legal presumption is 
rebutted by the circumstances of the case and by the evidence produced for the de- 
fence. In this case the accused has not only not produced any evidence but hag failed 
to account for the finding of the instruments of gaming in his room. .As held in Empe- 
ror v. Sita Ram, where a house is searched on the authority of a warrant duly issued, 
and gambling is found going on in the house and instruments of gaming are also found 
therein, the presumption undep s. 7 of the Act arises and dispenses with the necessity 
of direct evidence that the gambling was being carried on for the profit of the keeper of 
the house. Mr. Pochaji argues that the presumption applies only to the house and not 
to the occupant of the house. If under s. 7 the bouse is to be presumed to be a common 
gaming house as defined in s. 3, it means that the house is being used by its occupier 
for the purpose of profit or gain. It, therefore, follows that even the purpose of the occu- 
pier of the house is to be presumed under that section, and qnee that presumption is at- 
tracted, it is for the accused to rebut it. There are no circumstances in this case 
which may be regarded as rebutting the presumption arising under s. 7 that the ap- 
pellant was using his room as a common gaming house. cas, therefore, liable to: pe 
convicted under s8. 4 also. 

‘The’ learned Magistrate sentenced the accused to a fine of Ra 200 only and has 
given no reason why the minimum sentence of imprisonment for one month and a 
fine of Rs. 500 was not inflicted as required by s. 4(a). We do not,*however, think 
that we should interfere with his discretion with regard to the sentence. 

, We, therefore, set aside the order of the Additional Sessions Judge acquitting the 
accused of the offence punishable under s. 4. We convict him also under e. 4(a) of 
the Bombay Prevention of Gambling Act, 1887, and tesla fe sence pera 
him by the learned Magistrate. 7 
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Before Mr. Justice Divatia and Mr. Justice Lokur. 
.' EMPEROR v. ABDULLA MAHOMED* ` ` 


Defence of India Rules, 3939, Tr. 34(5) (k), 38(1) (b), 39(1) (a) t—“ Information likely to 
assist the enemy’ ” jR respect of passage of- vessel Whether evidence of passage from one 
Specified place to another necessary. 

Under r. 94(5) (k) of the Defence of India Rules, 1939, all that is necomary is that 
the information must be with, respects to the pgasage of à vessel near any part of India. 
The passage may be from any place to any other place whether disclosed or not, and it 
is not necessary that there must be any evidence of the*passage from one specified place to 
another. The passage may be at any time whether at the tłme the message in respect 
of it was sent or before or even after. 


Tue facts are stated in the judgment. 


B. G. Rao, Government Pleader, for the Government of Bombay. 
C. K. Daphtary and A. J. Jma, with V. H. Kamat, for the accused. 


DIVATIA J. This is an application in revision by the Government of Bombay 
against the order of the Presidency Magistrate, 4th Additional Ctu®, Mazagaon, 
Bombay, discharging the accused of the offences under r. 39(1) (a) (b), and r. 38 
(1)(b) and (5) read with r. 121 of*the Defence of India Rules, 1939. 

The facts shortly are that the accused, who is a merchant in Bombay, sent, on 
August 19, 1943, a telegram from Bombay to his agent at Colombo as follows :— 

“ 40 barrels ‘ Jalabala’ left 5th. Document sent.” 

This message was sent in reply to inquiries made by his agent about the cargo to 
be deapatched by the vessel. The message was intercepted by the Censor’s office in 
Bombay, and on August 31, the Censor’s office sent it to the police for enquiry. The 
police traced the accused as the sender of the ‘message 4nd started proceedings against 
ane ele ents ae The relevant provisions of r. 38, cl. (1) (b), 

Spe pereca enali without awit authority or exes, -Comamicate. Dy aay 
means whatsoever to any other person any information likely to aæist the enemy ” i 
and the relevant provisions of r. 39({1)(@) are that “no person shall, without 
lawful authority or excuse, have in his possession any information likely to assist the 
enemy or any confidential information” ‘The expression ‘likely to asist the enemy’ 
occurs in both the rules and it is defined in r. 34, sub-r. (5)(k). The relevant part 
of the definition is that ‘information likely to assist the enemy’ meana any informa- 
tion, whether true or fala@- with respect to (k) the passage of any vesel near any, 
part of India. The accused admitted that he sent the telegram to Colombo and 
stated that he inferred the date of the steamer from the bill of lading. 

The learned Magistrate was of the opinion that as there was no evidence to show 
that before Augugt 19, when the telegram was despatched, the steamer had not rear, 
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Gaveroment of Bombay an order phe pamagr any veasel or aircraft 
of acquittal passed by CG. * Sabnis, Presi- near or over any part of India.” 
oo ee oe nee ee 38(1) “No person shall, without lawful 


er authority or excuse,— 

The relevant provisions of the rules are (b) obtain, collect, reeord, elicit, make, 
. a e “information likely to oe By inforgation likely to suit the con” 
dah oe eee Tee es oe 


whatsoever con’ or purporting to con- 
San ce lcatad: Geely Ge deai to 2) ges. bioman ey en 
Jey. any information, whether true or enemy or any confidential information.” 
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ched Colombo, and that as it was quite likely that it had alreddy reached Colombo 
by that date, the telegram cannot be said to be about the passage of any ship. He 
was further of opinion that if the ehip had already reached Colombo, the information 
a eae es ere ana ae rk 
to"convey to any person information about its passage. On this ground the learned 
Magistrate held that the sending of the message was not prohibited under the rules. 
With regard to the further argument that in any case the accused had lawful author- 
ity or excuse for sending the message, he did not express any opinion as the case was 
Gepos OT on Me Houad Iar Me informatii give by Metelegam Paa nat Ukey 
to aæist the enemy. > 

We are unable to concur wjth the view taken by the leamed Magistrate that the 
steamer cannot be said,to be in the course of passage because it was not shown that 
it had not reached Colombo before the wire was sent. In our opinion in view of the 
definition of the term ‘information likely to assist the enemy’, the question as to 
whether the steamer had reached Colombo by that date is entirely immaterial. It is 
also, in our opinion, immaterial that the telegram did not expressly mention that the 
steamer had left Bombay for Colombo. What the definition says is that the infor- 
mation, whether true or false, must be with respect to the passage of any vessel near 
hny part'of India. The passage may be from any place to any other place whether 
disclosed or not. All that is yecessary id that the information must be with respect 
to the paseage of a vessel near any part of Indiq, The message having been sent from 
Bombay to Colombo, it must, in our opinion, be presumed that the information was 
in respect of the passage near any part of India. 

Mr. Daphtary on behalf of the accused has contended in the first place that there 
must be inherent evidence in the wire itself that the vessel was in the course of a 
passage between Bombay and Colombo, but as I said above, it is not necessary that 
there must be any evidence of the passage from one specified place to another. He 
has further contended that the paseage of the ship means the passage of the vessel 
at the time when the wire was despatched and that the prosecution must, therefore 
prove that the vessel had not reached Colombo when the wire was despatched. In 
view of the generality of the words in the defipition, we are unable to agree with that 
contention. The passage may be at any time, whether at the time when the message 
was sent or before or even after. There is no doubt in this case, and it is admitted 
by the accused, that the telegram was sen? by him with respect to the passage of the 
vessel. We are, therefore, of the opinion that the message sent by the accused is in- 
formation likely to assist the enemy within the definition of that term in r. 34. 
The further question as to whether the accused had any lawful authority or excuse 
in sending the wire has not been gone into by the learned*Magistrate. We, therefore, 
set aside the order of discharge passed by the learned Magistrate and serfll the case 
back to him for disposal according to law. The rule is made absolute. 
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Before Mr. Jiistica Divdtia and Mr. Justice Lokur. 
EMPEROR v. WASANT WAMAN BAPAT.* s f 


Defence of India Rules, 1939, r. 39(1) (b) t—Document containing prejudicial repori—Docn- 
ment found in premises jointly occupied by several persons—Whether everysuch occupant 
Kable under % 39(6) of the tules arden of proof. 

Revie Appl ate Noe til of rig from hC; Ne ‘per a ofl withgut lawful 

on cation No o person 

convyjction and sentence passed by J. A. authority or excuse, have in his poyession— 

Kazi, City Magistrate, First Clasa, Nasik, 

and confirmed on by G. H. Guggali, (b) ` any document containing prejudicial 
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Under r. 39(1) (b) of the Defence of India Rules, 1989, when a document, containing 
any prejudicial report, is found in a house or on premises jointly occupied by sevemei 
persons, every suth occupant will be deemed to have contravened the provisions of the 
rile, unless.he provea that he did not know'and had no reason to suspect that the said 
‘document contained any prejudicial report or that it was in such house or on such fre- 
mises without his knewledge or against hia consent. 

_’ Case-law considered. 
THE facts are fully stated in the judgment. 


RON. Bhalerao, for the applicants. 

_.- B.-G. Rao, Government Pieader, for the Crowh. 

Logur J. This is an application in revision against: the petitioners’ conviction un- 
der r. 39(6) of the Defence of India Rules, 1939, and the serftence of rigorous impri- 
sonnit fon ieee monihe pased'on them: by the Caty. Magistmite-at Nasitand con 
firmed in appeal by the Sessions Judge at Nasik. 

On receiving information that a proclaimed offender named Naik was hiding in a 
room on the second floor of Batan Kasar’s house, the District Superintendent of Police 
and the District Magistrate raided that room at 6 a.m. on August 3, 1943, but Naik 
‘waa not found there. The two petitioners and two others named Shirsat and Khare 
were Sleeping there, and when the room wag searched, 58 pamphlets styled “ Kranti- 

kari” (Revolutionary) .weré’ found lying in an open*tin case. As those pamphlets 
ee te ete ae 34(7) of the Defence of India Rules, all 
the four persons found in the room were prosecuted for having them in their possession, 
without lawful authority or excuse, in contravention of r. 39(1)'(b)' of the Defence of 
India Rules. The case against Shirsat and Khare was subsequently withdrawn and 
the trial of the two petitioners was proceeded with. The defence of the petitioners 
was that they were not occupying that room, but having returned late at night from 
a cinema show, they had gone to sleep with their friends in that room. This has not 
been believed by the learned Magistrate and the Sessidns Judge. Baban Kasar, the 
owner of the house, says that one Vishnu Sonar took the room on hire from him for 
giving it to some students, and that the two petitioners and their friends Shirsat and 
‘Khare were occupying it. Relying upen his evidence, the learned Magistrate found 
that the room was in the joint occupation of all those four students and convicted the 
petitioners under r. 39(6) of the Defence of India Rules. The learned Sessions Judge 
agreed with his findings and confirmed the conviction and the sentence. 

It is not disputed that the pamphlets found in the room contain prejudicial reports 
and it is not open to the petitioners to challenge the findings of fact that they were 
in joint occupation of that poom. Rule 39(1)(b) of the Defence of India Rules says 
that no peyson shall, without lawful authority or excuse, have in his possession any 
document containing any ‘prejudicial report, and any contravention of this sub-rule is 
punishable under r. 39(6). The petitioners say that they knew nothing about the 
presence of the incriminating pamphlets in that room and that they were not in their 
possession. But såb-r. (2) of r. 39 provides: 

“ Any person who, without lawful authority or excuse, has on any premisea in his occupa- 
tion er under his contrtl any document containing any information likely to assist the 
enemy, any confidential information or any prejudicial report shall, unleaa he proves that 
he did not know, and had no reason to suspect, that the said document contained any such 
information or*report as aforesaid, or that the said document was on such premises without 
his knowledge or against his consent, be deemed to have contravened this cule”. 

In spite of this sub-rule Mr. Bhalerao contefds for the petitioners that when four 
persons wpre jointly occupying the room, it cannot be presumed that all of them had 
possessian of the offending pamphlets, and that the prosecution must prove affijma- 
tively that the pamphlets were in the conscious possession of the petitioners. In sup- 
Pgpepf this contention he relies upon the remarks of Brough J. in Anantenath Chat- 
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terji V. King-Emperor!. In that case two documents containing prejudicial reports were 
found in a room in a house occupied by a highly respected pleaĝer and his two sons. 
As the room was being used by the sons, both of them were prosecuted and convicted 
uier r. 39(6) of the Defence of India Rules. The eldest son, who was also a détenu 
under the Defence of India Rules, does not seem to have appealed, but the younger 
‘son’s conviction, which was confirmed in appeal, was set asid@in revision by the High 
Court. Brough J. held that of the two documents, at least one contained what might 
technically be regarded as a prejudicial report. But he thought that the prosecution 
had failed to prove that thé accused, was in possessign of that document. Referring, 
to r. 39(2) he observed (p. 553) :— 

“* Occupation’ Se ee eae Ie ee E E ee aa 
such an occupation as givés the alleged occupant effective control over the premises in question 
and I think where more than one person are together uaing premises which cannot be sub- 
divided inta separate parts each in the exclusive occupation of one person, no one can be said 
to be in occupation of the premises within the rule ... as the room was jointly used by the 
accused and his brother the room was not in his occupation within the meaning of rule 39(2).” 

He pointed out that otherwise even the father could not have escaped conviction, 
except by inducing one or other of his sons to confess. 

Manohar Lall J. agreed with him in acquitting the accused, but on the ground that 
the documents did not contaim any prejfdicial report, and he deliberately. refrained 
from giving any decision as to the interpretatiom of r. 39(2). 

Possession of firearms, ammunition etc., without a license is punishable under s. 19(f) 
of the Indian Arms Act ; possession of explosives without a license is punishable un- 
der s. 5 of the Explosive Substances Act ; possession of illicit liquor without a license 
ig punishable under the Bombay Abkari Act ; under a. 114, ill. (a), of the Indian Evi- 
‘dence Act, 1872, possession of stolen goods soon after the theft raises a presumption 
that the possessor is either the thief or has received the goods knowing them to he 
stolen. In all these and similar cases the question of the liability of a number of per- 
sons who are in joint occupation of the place where the incriminating articles are found 
arises very often. The law on the subject is in an unsatisfactory state ; and it is not 
easy to reconcile the various judicial decisionggon the point, the most recent of which 
is that given by a full bench of the Lahore High Court in Emperor v. Santa Singh’. 

In Dula Singh v. The Crown? Shadi Lal C. J., after referring to the unsatisfactory 
state of the law on the subject, obeerved that there were certain propositions founded 
‘upon common sense, which could not admit of any doubt. His observations are 
worth repeating (p. 534) :— 

“Tt may be stated at the outset that the law does not requir that the incriminating article 
must be in the manual possession of the accubed. A thing is ın the possession of a person, 
if it is in his power or under his control. It is at the same time clear that the mére fact that 
an article is found in a house belonging to the joint family does not, per se, render every 
member of the family liable for its possession. If it is found in a portiom of the house, of 
which one member has the exclusive use, the presumption, which might þe rebutted, is that 
that member alone and none else is liable for it. The difficulty arises when the portion of 
the house, where the article is found, is not in the éxclusive possession of any particular 
member, but is used by, or accessible to, all the members of the family. In sueh a cage the 
rule, as enunciated in Queen-Empress v. Sangam Lal,* and followed in several other judg- 
ments, is to the effect that there is no presumption that the article is in the possession or 
control of any person other than the house-master or the head of the family.” 

It ig this last” proposition, with which we are concerned, which has given rise toa 
sharp difference of opinion. In Mangar Koiri v. King Emperor,® Sangam Lal's case 
was followed, and in the absence of evidence to the contrary, the head of tte family 
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alone was held to be in possession of the weapon found in the house occupied by the 
joint-family.. On thé other hand in Herska Nath Chaterjee v. Emperor, where two 
persons had rented and were living in the house in which unlicensed arms were found, 
they* were both held to be in possession of the arms. In Emperor v. Sikhdar? Benget 
J. (sitting singly) took the same view and said that it was for the persons so living to 
prove that they were net in possession. In Ram Charan v. Emperors Niamatullah J. 
\(also sitting alone). disapproved of both these views and held that there was no pre- 
sumption either that the head of the family was in possession or that all the joint occu- 
pants of, the house were in ion., Similar]y Bennet J.’s view in Sikkdar’s case 
was expressly dissented from in mperor vV. Keul Akt and the head-of the family was 
not held to be in possession of cartridges found in a corn-bin among ghee, butter and 
other articles on the ground that women of the house looked after the corn-bin and 
house-hold articles. - 

According to the decision of the full bench in Emperor v. Santa Singh possession 
and control required to constitute an offence must mean conscious possession and ac- 
tual control. A man must know of the existence of the incriminating articles before 
he can be said to hive it in his possession ór under his control. It is possible that an 
article may be in such possession or under such control of more than one person. 
Every case must depend upon its own partigular facts and it has to be decided on the 
evidence in each case whether the possession of or contfol over the incriminating article 
by the person or persons accused is ‘or is not proved. _ 

Ordinarily the onus of proving this lies on the prosecution, and it is not unlikely 
that when an incriminating article is found in a house jointly occupied by several per- 
sons, * may be impossible for the ptosecution to prove that any particular occupant 
or occupants had possession of it or control over it. Hence in some casea an attempt 
was made to shift the burden of proof by invoking the aid of a. 106 of the Indian 
Evidence Act which provides that when any fact is especially within the knowledge 
of any person, the burden of proving that fact is upon him. But in Ram Bharosey v. 
Emperor that section was held not applicable to such cases. In! Santa Singh's case 
Harries C. J. pointed out that s. 106 could not be used to strengthen the evidence for 
the prosecution: Before the onus shits to the accused, the prosecution must make 
out a prima facie case, and mere proof that an incriminating article is found in pre- 
mises occupied by a number of persons doeg not in itself establish prima facie the guilt 
of any person or all of them jointly and they cannot be called upon after such evidence 
to establish their innocence. 

But during the emergency brought about by the present war conditions, drastic 
-measures were thought necgssary, and the purden of proof, which could not be thrown 
on the acgused under s. 106 of the Indian Evidence Act, ‘haa been expresaly thrown 
upon them by sub-r. (2) of r. 39 of the Defence of India Rules. In some cases the 
accused may find it hard to discharge the burden, in much the same way as the prose- 
cution would find in normal times in the absence of such a special provision. In 
Anantanath Chotterji v. King-Emperor Brough J. has expressed his righteous indig- 
nation at the very possibility of an innocent person being penalised for the mischief 
of z co-ccgipant of the premises where a document containing any prejudicial report 
is found. But the Central+Government having thought it necessary or expedient to 
make sueh a rule in exercise of the emergency powers under b. 2 of the Defence of 
India Act, # is not within the province of the Courts to consider the necessity or the 
expediency of the rule. It is not contended that the rule is slira "vires and Courts 
have to enforce it as it stands. Brough J. has tried to get over it by interpreting the 
word “ eccupation ” as “ effective” occupation, meaning thereby exclusive occupation ; 

1 (1914) L L. R 42 Cal. 1153. 4 (1932) I. L. R. 56 All 112. 
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but there is no justification for introducing into the rule a qualifying word, which is 
not there and which effectively frustrates the very purpose of the*rule. He says that 
as the accused is not allowed to give evidence on oath, be has no chance of proving 
hisfinnocence and that this “revolts his sense of justice”. But as pointed out” by 
Manohar Lall J. it is open to him to prove his innocence by fneans of circumstances 
and facts elicited in the course of cross-examination or by l@ading evidence on his 
behalf or by giving some sort of explanation when he is examined under s. 342 of the 
Criminal Procedure Code. Whether the rule be good or bad, just or unjust, necessary of ` 
superfluous, it is there, and Curts must give effect to it according to its plain meaning. 

The rule had to be interpreted by a division bench of this Court in Emperor v. 
Sumatibai Wesudeo” Some prejudicial reports were found in a house occupied by 
a husband and wife, and in the absence of the husband, the wife had the key of the 
trunk in which the incriminating documents were found. Both were prosecuted and 
convicted under r. 39(6) of the Defence of India Rules. In acquitting the wife, 
Beaumont C. J. held that though a wife, in a loose sense, occupied the house in which 
she lived with ber husband, he was the occupier of the house and she could not be 
said to have been in legal occupation of it. The reasoning adopted clearly shows that 
if she could be held to have been a joint occupant, then she too would be guilty. 

We, therefore, hold that when a document, containing any prejudicial report is 
found in a house or on premises jointly occupied by several persons, every such oc- 
cupant will be deemed to have contravened r: 39(7)(b) of the Defence of India Rules, 
unless he proves that he did not know and had no reason to suspect that the said 
document contained any prejudicial report or that it was in such house or on such 
premises without his knowledge or against his consent. As the accused have “failed 
to discharge this burden of proof, their conviction must be upheld. 

It was also argued for the petitioners that r. 39(1)(b) of the Defence of India 
Rules was iteelf ultra vires the Central Government, but it has been held by this Court 
in Annofi Balkrishna Barve v.'Emperor* that the rule is not ultra vires and this con- 
tention does not survive. 


The rule is discharged. 
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A APPELLATE CIVIL. 


Before Sir Leonard Stone, Ki. Chef Justice, and Mr. Justice Divatia. 
JAYSINGH DEVSINGH v. PRATAPSINGH GOPALSINGH.* 
° 


Guardians and Wards Act {VIII of 1890), Secs. 7, 34—Sec. 7 of Guardians and Wards Act 
whether mandatory—Section 34 of Guardians and Wards Act whether exkeustivea—Civil 
Manual, 1940, rr. 7, 6, 5; Forms C and D—Order appointing guardian on furnishing 
securliy—Security not given—Whether order appointing guardian operative—Power of 
Court to make conditional orders of appointment under Letters Patent. 

Section 34 of the Guardians and Wards Act, 1890, is not mandatory, but merely provides 
that if a guardian is appointed, he shall, if so required by the Court, furnish security. The 
section does not make it obligatory for security to be furnished in all cas% in which 
a guardian has been appointed or declared. It is in no Sense exhaustive of the jurie 
diction of the High Court to make orders for giving security in guardianshi§ matters 
and leaves untouched the powers of the Court to make conditional ordera under. the 
Letters Patent. 

A Hindu girl, born on June 3, 1916, inherited a sum of money, under an insurance. 
policy, on the death of her husband, while she was a minor. In order to give an effec- 
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‘ tual receipt to the Insurance. Company, her father applied to the District Court to 
appoint him her°guardian. On April 24, 1933, the Court passed an order under a’ 7 
of the Guardians and Wards Act, 1890, appointing him guardian of her property on 
“his furnishing security in the amount of the insurance policy. Ag he could not fumpish 
the necessary security, the Court cancelled the order on April 10, 1035, and appointed 
the Deputy Nazir af the Court as guardian of the minor’s property. The minor died 
leaving a will dated February 28, 1936. The father thereupon applied for probate of the 
will, but his application was dismissed by the lower Court on the ground that a 
guardian of her property had been appointed under the Guardians and Wards Act, 1890, 
and she could not, therefore, anake a ‘valid willeuntil she had attained the age of twenty- 
one under s. 3 of the Indian Majority Act, 1875 :— 

Held, reversing the order of the lower Court, that the order of April 24, 1933, appoint- 
ing the father as guardian of the minor's property was an order conditional on the furnish- 
ing of the requisite security, and that as na security was given the order never became 
operative and the minor never became a ward before completing her eighteenth year; 
that her will was therefore valid and the father was entitled to the grant of letters of ad- 
ministration with the will annexed, 
j Edwards v. Edwards ; Subbu Neick v. Rama Ayyer;? Sham Das v. Umer Din ; 
Srinivasa Prosad Singk v. Kesko Prasad Singh ;+ Nagardas v. Anandrao,’ referred to. 

In re Venkatesa Perumal, dissented from. 
Gopal Chunder Bose V. Gonesh Chusider Srignani,’ not approved. 


THE facts are fully stated in-the fudgment of the Chief Justice. 


- P. B. Gajendragadkar, for the appellant. 
C: E. Shah and H. K. Joshi, for respondents Nos. 1 and 2. 


Stone C. J. This appeal, which is from the First Class Subordinate Judge of 
Nasik, raises a short point, but one which is not free from difficulty. 

The appeal is against the dismissal of the appellans application for probate of the 
will of his daughter Lilabai. 

Lilabai was born on June 3, 1916, E EEE EE E es a 
tained the age of eighteen on June 2, 1934, a guardian of her person or property had 
“been appointed pursuant to the Guasdians and Wards Act, 1890. If so, then her 
will dated February 28, 1936, would be of no effect, as under s. 3 of the Indian Majo- 
tity Act, 1875, she would not attain her majority until twenty-one, and as a minor she 
would be incapable of executing a valid testamentary disposition. On the other hand, 
if no guardian was in fact appointed or declared, she would attain her majority 
at eighteen and her will would be a valid disposition of her property. 

At all material times Ljlabai’s only property consisted of Rs. 10,000 payable under 
an insurance policy on the life of her husband who had previously died. 

On February 15, 1932, the appellant! applied to the District Court at Nasik to be 
appointed her guardian for the very purpose of being able to give an effectual receipt 
to the insurance company. On April 24, 1933, the following order was made by 
toe District Judde on that application: , 

“The applicant, father, ia appointed guardian of hia minor daughter's property on his 
furnishing gecurity in the amount of the insurance policy.” x 

E Gnd a hie te E E EEE E ate 
on Apri? 10, 1935, the District Judge made the following order :— ' 

“The father of the minor girl who was appointed guardian of her property has stated 
that he is unable to furnish security in the amunt: of, the property. Therefore the order: 
"is cancelled and I appoint the Deputy Nazir as gurdian of the property of the minor,” 


1 R 5 eal I. L. R. 31 Bom. 590, * 
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But the crucial date was past, for Lilabai had completed her dighteenth year. The 
peint for decision rests on whether the order of April 24, 1933, operated to appoint 
the appellant as guardian of Lilabai’s property. This question is not without autho- 
rity in the English and Indian Courts, and in approaching it assistance is tg be 
gained by considering the origin of the form of order which was in fact made. The 
Courts of Chancery in England have been accustomed to security in certain 
cases from those to whom the collection of other people’s money is entrusted. 

Forms Nos. 3 and 5 in Seton’s “ Judgments and Orders,” 7th edm. Vol. I, pp. 726-727, 
should be compared. Form No. 3, which bears striking similarity to the form of the 
order of April 24, 1933, in this case, $ beaded”; “ Order appointing receiver by name 
(upon giving security) of Real.and Personal estate,” and is as follows : “ This Court 
(or the Judge) doth order that A of etc., be appointed upon giving security to receive 


etc. ...” Form No. 5 is beaded : “ Order appointing Receiver by name, and to act 
before security given,” and the form is as follows :— 

“This Court doth hereby appoint A of ete., to receive etc.......; And it is ordered that 
the said A dq, on or before the... - day of Melts oe . 19.... give seaurtby as such 


receiver to the satisfaction of the Judge...... te 

Whereas Form No. 5 is immediately operative, an order drawn in the terme of Form 
No. 3 needs a qubsequent order of the Court which is to be found at p: 726 and is 
Form No. 4, and is as follows :-.- 

“Upon the application by summons, dated etc, qf etc., And A, hereafter named, having 
given security by entering into a recognizance dated dic., ‘and a bond of the same date, to- 
gether with etc., aa his sureties, which has been approved by the Judge and duly filed. The 
Judge doth, pursuant to the said order dated etc., hereby appoint A of etc, to receive...... 

The operation of an order drawn up in form No. 3 was considered in 1876 in 
Edwards ¥. Edwards: As appears from the argument of counsel in that case that the 
3rd Edition of Seton, which was current in the year 1876, also contained the two 
alternative types of order, Le,in the one case the appomtment being made upon 
giving security and being implemented by a second order, and in the other there 
being one order only. The question, which arose in Edwards v. Edwards, was whe- 
ther it was contempt of Court to levy execution upon certain chattels with regard to 
which the Court had appointed a receiver “upôn his giving security”, and at p. 296 
Lord Justice James said as follows : 

“A recetver becomes such on giving security. When he las done that, he can take poe 
session. It would be very serious to hold that he can take possession before giving security. 
There is no reason to depart from the plain meaning of the words of the order, which ap- 
points him receiver conditionally on his giving security. The case ia the same in substance 
as that before Vice-Chancellor’ Kindersley. In that case there were two orders, here 
there is only ome; in that case the appointment datea from the second order, and in this 
case from the certifipate that, the condition of giving security has been complied’ with. I 
am. of opinion, therefore, that no contempt has been committed, that the execution creditor 
is right, and that the order of the Vice-Chancellor must be reversed.” 

Ex parte Evans : In re Watkins? ia an, authority for thd proposition that in the 
case of a receiver of land where the security is subsequently completed there is a 
relation back to the date when the order was made. At p. 260 Lord Justice Thegiger 
observed : 

“ With regard to the other point, it appears to me that the giving of security by the person 
appointed receiver, although it formed pert‘ of the order, and was necessary to make it 


of the land in exeastion. It appears to me'that as soon as the order was made appointing a 
receiver it bound the land, in accordance with the decisiona which have been cited, and that if 
the orger was afterwarda perfeatéd by the receiver’s giving security, it would relate batik to the 
date when it was made.” 
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' The relevant rules of this Court are set out in the Civil Manual, 1940 Edition, Vol. 
1, Ch XXIV, pp. 254255 m. 3, 6 and 7 and are as follows 1 

“5 Toe pardon aopo nied or declari shall inal ceca ba required to tania aS 
in Form C unless the Court for reasons to be recorded dispenses with such security.” 

“6 Upon the appointment or declaration of a guardian a certificate of guardianship hall 
be furnished in Form D° But where security is required the certificate shall not issue until 
the security is furnished.* 

“7 When security ia required the Court shall fix a time within which such security shall 
be furnished. ge EOFs AppolNioat ie Sear shale made (cod onal on 
the furnishing of this security.” 

; ‘Turning tö the forma. whith ara in Vol. 11 Of (he dame eliton of dhe Cad MODIA 
at pages 446 and 448, it will be found that Form C is ‘ ‘Bond to be given by the 
Guardian of the property of a Ward,” and it commences :—* 

“Yn the matter of the guardianship of ... minor. Whereas I ... inhabitant of ... have been 
appointed by the sid Court guardian of the property of ... under the Guardians and Wards 
Act, 1890; I. . hereby bind myself . 

Form “D” is called eae of Guardianship,” and this is headed: “In the 


matter of guardianship ... . minor.” 
pe FNS choc a 

“You. are dedaro d/apro niei Kindik tei . of the minor ... under section 7 of Act 
VIII of 1890 and the points which you should particilarty fhote are printed on the reverse.” 
The form then goes on ta provide the amount which is to bé spent each month for 
Maintenance of the minor expresaed ‘in mandatory form in the words “ shall be paid 
to you out of the estate of the minor until further order.” Then it is provided : “ A 
sum Of Rs....... is allowed for costs of the application and will be paid to you out 
of the estate of the minor.” And then directions are given in the certificate, all of 
which one would expect to find in an order and not in a certificate. The certificate 
has to be signed by the District Judge. 

In effect, although called a certificate, the documenfsimplements the previous order 
and takés the place of Form, No. 4 in Seton above referred to. So that, in the result 
there is an original order which is implemented by a certificate, and this latter`is the 
authority for the guardian to take pd&session of the mimor’s property. These forms 
are unsatisfactory and thein amendment may well be considered. 

' The matter, however, does not rest there, as the problem appears to have been 
agitated in several of the High Courts of this country and there is a conflict of autho- 
Tity as to the effect of an order which is not immediately operative. 

The first case ie Rudra Prokash Misser v. Bhola Nath Mukkerjeet, and it lays - 
down that once a guardian has been appointed before the mmor has completed his 
eighteenth year, the minority continues until twenty-one, even though the guardian 
ceases to act. 

In Mungniram Marwari v. Mokuni Gurschai Nund?, which was a case under the 
Guardianship Act of 1858, the certificate of guardianship was in unconditional form, 
and dealing with the matter, Sir Richard Couch says at p. 200 as: follows :— 

“The Court is to exercise a discretion, or at least is ta inquire whether the person making 
the ‘applicagjon is entitled to have the certificate. Their Lordships are cf opinion that when 
the Court makea that inquiryy and comes to a decision that the application should be allow- 
ed, that is doing all that is substantially necessary in the matter; and when the order is 
made that the applicant shall have hia certificate, the applicant really then obtains his certi- 
ficate. All ig done at that time which is necessary to shew that he*is the pereon who 
should have the certificate. He then, by getting that order, substantially obtains the cer- 
tificate, although the officer of the Court, whose duty it would be to draw up the certificate, 
and prepare it for the signature of the Judge, or the seal of the Court ta be attached to it, 
may not do that for some time afterwarda, on account of the course of business, or the party 
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not applying to him for it. When a man obtains an order for a certificate he does in 
substance comply with the terms af this Act, in the same way as when a person has the 
Judgment, of the Court that he shall have a decree in his suit it may be said that he then 
obtains his decree. The decree, when it is drawn up afterwards, relates back to that 
tinfe ; and so would the certificate in this case relate back; and the terms of the Act *that 
he shall have obtained such certificate are complied with.” . 

Then comes Gopal Chunder Bose v. Gonesh Chunder Srimanit, in which it was 
held that the giving of security is merely an additional precaution, and only suspends 
the acts of the guardian, but that as soon as the order is made, the minor becomes 
a ward. 

Srinivas Prosad Singh v. Kesho Prosad Singh? was the case of a receiver, and all 
that was decided there was that if the receiver is appointed without being required to 
give security, the order fakes effect at once. 

The next case comes from Madras, and is Subba Naick v. Rama Ayyar®. In that 
case it was held that if a receiver is appointed without any direction as to security, 
the appointment takes effect at once, even if subsequently he be required to give 
security, but that if the appointment is conditional upon the furnishing of security, 
then the giving of such security is a condition precedent, with the result that there is 
no effective appointment until security be given. 

The next casé is In re Venkgtesa Perumalt, which is a full bench case, and it was 
beld that if a guardian be appointed of the person or property of a minde conditional 
on his furnishing security, and failure to furnish it ensues, then there is no appoint- 
ment within the meaning of s. 3 of the Majority Act, and the minor accordingly 
attains majority when be completes eighteen. The reasoning upon which this deci- 
‘sion was founded was that a conditional order with regard to the appomtmeat of a 
guardian would be invalid, because 3. 34 of the Guardians and Wards Act provides : 
“ Where a guardiar’ of the property of a ward has been appointed or declared by the Court 
and such guardian is not the Collector, he shall— 

“ (a) if sa required by the Gurt, give a bond....” 

Accordingly the Court’ was of opinion that no security could be ordered until a guar- 
dian had been actually appointed. I respectfully differ from this view. Section 34 
is not mandatory, and merely provides that if a guardian is appointed, he shall, “if 
.80 required by the Court”, furnish security. Apart from the wide nature of s. 7 of 
the Act, which gives the power to declare er appoint a guardian, s. 34 does not make 
it obligatory for security to be furnished in all cases in which a guardian has been 
appointed or declared. The section is in no sense exhaustive of the jurisdiction of 
the High Courts to make orders for giving security in guardianship matters and leavea 
untouched the powers of the Court to make conditiona} orders under the Letters 
Patent. (See also r. 7 above referred to in the Civil Manual of this High Court.). 

The next authority comes from Lahore, and is another full bench case, namely, 
Sham Das v. Umer Din®. Mr. Justice Tek Chand, who delivered the only judgment, 
observed as follows (p. 320) :— : 

“ As stated already, the appointment bad been made conditional upon security being 
furnished, but as this condition was not complied with, the order never became effective. 
The proposed guardian died before he had énfered upon his duties and no offer guardian 
was appointed. The minor never became a ‘ward’ as defmmed in section 4(3) of Act VII 
of 1890 and for this renson the case did not fall within the first part of section 3 of the Indian 
Majority Act. The minor therefore attained majority when he had completed the age of 18.” 

the effect of a conditional order, Tek Chand J. observed (p. 322) :— 

“Tt is only when this (the furnishing of security) has been done that heis clothed with 
‘the character of a ‘guardian’, and it is from that time tbat hid appointment takgs effect.” 

“(1905) 4 C Le J, 12 112. 4 ea ATA 


2 (1911) 14 C. L. J. 489 : 6 (1980) I. L. R 11 Lah. 312, F.B. 
3 (1916) I. L. R. 40 Mad. 775. A 
wN 


88 e A THE BOMBAY LAW REPORTER. [VOL. XLVII- 


E E E E E E A A A 
of reconciliation. In my judgment, there is nothing invalid or illegal in making a con- 
ditional ‘order ; sucii orders are in fact frequently made in relation to the sale of 
mortgaged property and the giving of security for costs. 

In all matters connected with the welfare of minors the predominant motive of the 
Court is to pursue a curee of action which will be for the minora benefit, and the 
consideration of the appointment of the guardian of a minor’s property is no excep- 
tion to this rule. There are three alternatives ds to security in relation to such ap- 
pointments : ` 

(1) To make the appointmestt withdut requifing the giving of any security ; 

, (2) To require the prospective guardian to enter upon security before coming to 
the Court for his appointment ; e 

(3) To make a condition that upon security being aren the apro nanei shah 
operate. 

1 cannot hne har the first coarse is for the kaa OENE and it would be 
wholly contrary to the practice of this country and to r. 5 of the Civil Manual men- 
tioned: above. The second course is hedged around with difficulties, in that security 
would either have to be given conditionally ypon the Court making the appointment,. 
alternatively would have to be actually gi with the consequential unnecessary 
expense of its vacation should the Court for some r@ason decide against making a 
particular appointment. The third cOurse is the most practical and convenient one, 
namely, to make the appointment upon security being given. If security be given, 
a question may arise in some future case as to whether the appointment relates back 
to the «date when the original order was made, but that does not arise here; nor do 
we decide it. 

3 ‘There ‘being nothing woke or invalid in my judgment in this form of order,. the 
olfeee oF ite in my opinion, not open to serious doubt ; ‘the receiver has no right 
to take possession of the minor's movable property unttl security ‘has been furnished ; 
were it otherwise, the whole object of the Court giving directions for security might 
be defeated. It follows, in my judgment, that if security ‘be never given, the order 
never becomes operative, so far as the appointment of the prospective guardian is 
concerned. In my opinion, such an order cannot be “cancelled” by' the Judge who 
made jt. If it is desired to get rid of an ogder if security be not given, the order cah 
take the form of requiring security to be given on or before a specified date, so that if 
the time limit runs out the order automatically lapses., That prevents the difficulty 
envisaged by the learned Chief Justice Sir Murray Coutts-Trotter in In re Venkatesa 
Perumal and would be in apcordance with r. 7 of the Civil Manual which appears to 
be honoured at present only in its breach. 

The learned Judge in the Court below having considered In re Venkatesa Perumal, 
and reverting to the facts of the case before him, said as follows :— - 
“ The order of appointment is very definite and it waa passed after the applicant intimated 
to the Court that fe was willing to give securjty and hence the Court had no doubt in its 
mind that the security wee going to be furnished. Therefore, I cannot read the order of 
April 24, 1933, as being a conditional order. The appointment pf a guardian was made 
as fact. was of course, the diredtion that the applicant wes to give security. The | 
applicant peste Oe boS farni aniy, ee ee E 
order. This gubsequent order itself showa that the Court had made the appointment of a 
guardian by the previous order. If the appointment had not been made as a fact there 
was no necesslty to cancel the previous order. The order of cancellation waa made after a 
tiotice waa issued to the previous guardian. I, therefore, hold that there was an appoint- 
ment of £ guardian in 1933 and hence, although the subsequent order was made after Lilabai 
attained’ eighteen years, that was quite a valid order.” 


Bo judgment, this is not the correct construction to put upon the order of Aprik 
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24, 1933; nor, in my view, does the fact that the subsequent order is expressed to 
cancel it, give to it, any extended or other meaning than it originally possessed. In 
one sense the order of April 24, 1933, is a conditional order. But I prefer to 
approach it upon the basis that as no security was given, and it remained unimple- 
mented by any subsequent order or certificate, the original orgler never became opera- 
tive, and the mimor never became a ward before completing hey eighteenth year. This 
results in her will not being invalid on the ground advanced by the respondents and 
upheld by the learned Judge. The matter must, therefare, be remitted back to the 
Court below for letters of administration with will annexed to be granted. 

No order was made as to costs in the Court below &n the ground that : “the failure 
of the applicant is mainly on the question of law and as the legal position propounded 
by the applicant is prima facie supported by a ruling of Madras'High Court.” That 
part of the order will remain undisturbed, and the learned Judge will deal with any 
subsequent costs in the way he thinks fit 

The respondents must pay the appellant’s costs of this mar 


Drvatia J. I ċoncur. There is no doubt that the order of the Court appointing 
the guardian is a conditional order. It is not an order appointing the guardian with 
a direction that he should furnish securtty but it makes the giving of security a com 
dition precedent to his appoinfment. Inefact, the order complies with one provision 
of r. 7 framed by our High Court under s. 50,0f the Guardians and Wards Act that 
the order of appointment shall be made conditional on the furnishing of the requisite 
security although it does not comply with the other provision that the Court shall 
fix a time within which the security shall be furnished. Section 7 of the Guardians 
and Wards Act under which this order is made does not prohibit such a contitional 
order nor does s. 34 fetter the discretion of the Court in imposing the condition of 
security for making the order. No doubt a 34 provides that where a guardian of 
the property has been appointed, he shall, if he is not the Collector, give a bond if 
80 required by the Court. THat does not, however, mean that the order of appointment 
should in all cases be made before the order of security or that if it is made simultane. 
ously, it should not be made conditional. The Court may not make an order of security 
at all, and the Legislature could not have intended that if the order is to be made, it 
can only be made after the appointment. With great respect to the learned Judges of 
the Madras High Court, it is difficult to appreciate the reasoning of the full bench deci- 
sion in In re Venkatesa Perumal that the Court has no power to impose a condition 
of gecurity upon a person who is merely an aspirant to the office of guardian before it 
actually appoints him. The condition, in my opinion, cannot be called a suspensory 
condition unwarranted by the Act. To call it suspensory ® to assume that there must 
always be a first order of appointment which is to be suspended by the condition. The 
condition does not suspend the order but makes it operative only on the fulfilment of the 
condition. The view that such conditional orders could be made under the wide powers 
given to the Court in s. 7 as expressed in Subba Naick v. Rama Ayyer,? (which is 
overruled in In re Venkatesa Perumal), Sod Sham Das v. Umer Din? seems to me 
to be correct. The decisions in Mungniram Marwari v. Mohant Gursahai Nund,* 
Rudra Prokash Misser v. Bhola Nath Mukherjee,* and Gordhandas v. larivallabh- 
das, relied on for the respondents, do not touch the point about eee and effect 
of a conditional order. 

Once it is hed that a conditional order of appointment is intra vires, there is, to 
my mind, no escape from the conclusion that if the condition is not fulfilled, there is 
no valid order of appointment. The only decision to the contrary effect is in Gopal 
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Chunder Bose v. Gonesh Chunder Srimanit, but that is against the current of autho- 
rities which hold, in he analogous case of a conditional appointment of receiver, that 
there was no. receiver till security was furnished. Besides the decision of the Calcutta 
Higa Court to that effect in Srinivasa Prosad Singh v. Kesha Prosad Singh?, there are 
English cases such as Egwards v. Edwards. 

The word “appointed ° in s. 3 of the Indian Majority Act means finally and 
validly appointed. If an order of appointment is set aside by the same Court in 
review or by a higher court in appeal, it is not an order which could have the effect 
of prolonging the period of minority ugder s. 3 ; Nagardds v. Anandraot. A fortiori 
a conditional order cannot operdte to prolong the period if the condition is not fulfilled 
with the result that the order does not come into operatton at all. For these reasons I 
agree that the condition of security having not been:complied wtth, there is no valid and 
final order of appointment and hence the period of minority was not extended. The 
appeal should, therefore, be allowed. 

I may make some obeervations here about the rules and forme framed by cur High 
Court under the Guardians and Wards Act. Rules 5, 6 and 7 framed by our High 
Court and referred to by the learned Chief Justice in his judgment are not only intra 
vires but necessary for the expeditious as well as beneficial management of the minor’s 
property. The only change which we migh{ recommend is that r. 7 about the fixing 
of a time limit where security is required and making the order of appointment condi- 
tional on the furnishing of security shsuld precede and not follow r. 6 about the issue 
of a certificate after the security is furnished. As regards the forms in Appendix M m 
VoL. II of the Civil Circulars, it appears to us that form C about the security bond is 
not consistent with r. 7. While the rule expresaly says that the order of appointment 
shall be made conditional on the furnishing of security, the farm describes the person 
giving the bond as already having been appointed as guardian. The form, therefore, 
requires amendment by adding the words “on my furnishing security ” after the words 
“under the Guardians and Wards Act, 1890”. After the bond is executed, there should, 
in our opinion, be a final order for issue of a certificate of guardianship under form D 
which may require a suitable amendment. 

Car E. 
Before Mr. Justice N. J. Wadia and My. Justice Rojadhyakska.. 


MARUTI BABAJP v. MANOHAR.* 


Transfer of: Property Act (IV of 1882), Secs. 60, 93—Redemption decree passed before the 
Act—Decretal amount payable in instalments—Failure im payment of istalments-— 
Right subsequently to tgdeerm barred—Dekkhan Agriculiurists’ Relef Act (XVII of 
1879), Sec. 44(1). 

In a suit to redeem a usufructuary mortgage the parties arrived at consent terms that 
the amount found due was repayable by annual instalments, on full payment cf which 
possession of the property was to be restored to the mortgagor, that if there was default 
im payment of two instalments, the right to redeem the property would not remain, that 
the possession of the property was with ta mortgagees who were to enjoy the profits 
in lieu of interest, and that on payment of all instalments the property waa to be deli- 

- Vered t@ the mortgagors. The above comsent terms were ordered ta be filed by the 
Court on February 5, 1889, under s. 44 (1) ‘of the Dekkhan Agriculturists’ Relief Act, 
1879. eA default having been made by the mortgagor in payment off instalments, the 
mortgagees applied to the Court in 18% to foreclose the mortgage; buty the Court was 
of opinion that as the mortgage was a usufructyary one, 8. 93 of the Trånsfer of Property 
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- Act; 1882, as it then stood, did not apply and it was not necessary to make a fresh 
~ orter for making the previous order absolute. In 1938 the mortgagor sued to redeem 
the mortgage :— 
Held, that aa in the year 1889 there was no special procedure provided for depriving 
the mortgagor of his right, in view of the terms of s3. 60 of the Transfer of Property Act, 
Tacl D ralean wren ex RINE AOE yy An Sarina PENDE EE areas 
alao by an order of the Court. 

Kuskaba Ramji v. Budhaji Sakharam,1 Gam Í 
Kuskaba Romjis case is not affected by the decision in Raghunath Singh v. Hansraj 
Kunwar? . ; 


Surr to redeem a usufructiary mortgage. 

The mortgage in digpute was passed in 1872 by one Ramrao the father of Maruti 
(plaintiff) to one Rangrao, the predecessor-in-title of Raoji and others (defendants) 
for Rs. 1,800. The mortgagors applied to the conciliator under s. 39 of the Dekkhan 
Agriculturists’ Relief Act, 1879, for the redemption of the mortgage. Before the 
conciliator the partiés arrived at consent terms, which were embodied, on December. 
4, 1888, in a kabulayat, the terms of which were as follows :— 

“The applicants (heirs of mortgagor) should pay the amount of Rs. 5,200 as settled by 
annual instalments of Rs. 200. The firsteinstalment of Rs. 200 should be paid on Chaitra 
Shudh 1 of Shake 1812. Subsequently, the instalments should be paid in the same month 
every year, a0 that tha whole amount should be satisfied in 26 years. If there is default in 
payment of two instalments, the right of the appMcanta to redeem the property will not re- 
main. The possession of the property is with the opponents. They will continue to be in 
possession and enjoy the profits in lieu of interest. After the instalments are all paid in 
26 years, the opponents should deliver posession of the same to the applicanta They should 
not object on the ground of vahiwat.” 

The above kabulayat was sent to the First Class Subordinate Judge of Sholapur 
under s. 44 (1) of the Dekkhan Agriculturists’ Relief Act, where it was registered as 
Suit No. 74 of 1888. The: mortgagor having admitted the kabulayat, the Court 
ordered it to be filed, on February 5, 1889. The mortgagor failed to pay, the instal- 
ments agreed upon, and the mortgagee applied to the Court in 1894 to foreclose the 
mortgage. The Court, however, held that ap the mortgage was a ustfructuary one, 
s. 93 of the Transfer of Property Act as it then stood did not apply and-that it 
was not necessary to make a fresh order for making the previous order absolute. On 
April 6, 1937, the plaintiff sued to redeém the mortgage. The trial Court held that 
the suit was barred by res judicata in view of the decision in suit No. 74 of 1888, 
that the mortgage in euit was foreclosed, and that the suit was not maintainable. On 
appeal the Assistant Judge held that though the suit was not barred as res judicata, 
the equity of redemption was extinguished by the decfee in suit No. 74 of 1888. 
The plaintiff appealed to High Court. 


G. P. Murdeskwar, for the appellant. 
P. B. Gajendragadkar, for respondenta Nos. 8 and 9. 


RAJADHYAESHA J. This is an appea? by the plaintiffs against an order passed by 
the Assistant Judge, Sholapur, confirming the decree of the Subordinate Judge of 
Barsi in Civil Suit No. 202 of 1937 dismissing the plaintiffs’ suit with eosts. ° 

This was a suit filed by the plaintiffs to redeem a mortgage executed by their an- 
cestor in the year 1872. ' Tbe mortgage was a usufructuary one. Thè plaintiffs’ 
father and other heirs of the original mortgagors applied to the conciliator under s. 39 
of the Dekkhan Agriculturists’ Relief*Act, 1879, for redemption of the mortgage. The 
heirs of the mortgagees then claimed that Rs. 7,758 were due on the mortgage,. but 
ihe, parties eventually came to a settlement before the conciliator. The tefms of the 
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settlement were incorporated in the conciliator’s award, exhibit 47, which provided 
for the payment of Bs. 5,200 by annual instalments of Rs. 200 each and further 
stated that on default in the payment of two instalments, the applicants’ i.e., the 
mortgagore’ right to redeem the property was not to remain. Possession of the lands, 
which were with the mogtgagees, was to be continued and the mortgagees were to 
appropriate the income 9f the lands towards the interest. The sum of Rs. 5,200 was 
made repayable by twenty-six instalments, and on full payment of the amount the 
possession of the property was to be restored to the mortgagors. This kabulayat was 
accepted by the parties and was sent to the First Class Subordinate Judge of Sholapur 
under s. 44(1) of the Dekkhan* Agriculturiste’ Relief Act. This was Suit No. 74 of 
. 1888. In response to the Court’s notice, the morigagom appeared and admitted the 
kabulayat. The mortgagees did not appear, and the Court eventually ordered on Febru- 
ary 5, 1889, that the kabulayat be filed. The mortgagors failed to pay the instalments 
as agreed upon. In the year 1894, the mortgagees applied by Darkhast| No. 1690 of 
1894 to the Court for the foreclosure of the mortgage. But the Court held that as 
the mortgage was a usufructuary one, s. 93 of the Transfer of Property Act, as it then 
stood, did not apply and that it was not necessary to make a fresh order for making 
the previous order absolute. The application yas, accordingly, dismissed. This order 
et a peta ears cy ac sera a ne cee a are ary ae 
jection for granting the order of foreclosure that was p®ayed for therein. Forty-three 
ee ee ee 
tion. of the original mortgage. 
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tentions*were that the suit was barred by res judtcata and that the suit was not main- 
tainable as the right of redemption was extinguished by the decree of the year 1889. 

The learned Subordinate Judge held that the suit was barred by res judicata in 
view of the decision in Suit! No. 74 of 1888 on the file of the First Clasa Court at 
Sholapur, and that by reason of the decree in that suit’-the right of the plaintiffs to 
redeem the mortgage was extinguished, and the mortgage was foreclosed. He, there- 
fore, dismissed the plaintiffs’ suit with costs. 


Agana that oide ai appel as Hil asthe Diswict Cour of Sholapur and was 
heard by the learned Assistant Judge. He held that although there was no bar of 
res judicata, the right to redeem was extin@uished and that, therefore, the plaintiffs’ 
suit for redemption was not maintainable’ He, therefore, confirmed the decree of 
the lower Court and dismissed the appeal with costs. - Against that order the plaintiffs 
have come in second appeal. 

It was first contended by’ Mr. Murdeshwar that the mere order in the decree of 
1889 that if default of payment of two instalments, the right of the applicants to re- 
deem the property will not remain, would not automatically result in the right being 
extinguished. He urged that that decree was in the nature of a decree msi and, 
therefore, until a decree absolute was passed by the Court, the plaintiffs’ right of 
redemption could not be said to have terminated. In this connection he referred to 
ss. 92,and 93 of the Transfer of Property Act, FV of 1882, in which the relevant pro- 
visions regarfling the mortgagys and redemption were embodied prior to their transfer 
to O. XXXIV of the Civil Procedure Code in the year 1908. Under s. 93, “if the 
payment was ‘not made of the amounts found due and ‘as directed in a preliminary 
decree under s. 92, the defendant could, unless the mortgage was simple or usufruc- 
tuary, apply to the Court for an order that the plaintiff and all persons claiming 
through og under him be debarred absolutely of all right to redeem, or (unless the 
mortgages were by conditional sale) for an order that the mortgaged property be 
sold. On the passing of ‘an order under that section, the plaintiffs right to redeem 
andthe security shall, as regards the property affected by the order, both be exting- 
vr » P 
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uished.” The contention of the learned advocate was that inasmuch as an order 
cntemplated by s. 93 extinguishing the right to redeem was not passed, the decree 
of the First Class Subordinate Judge in Suit No. 74 of 1888, dated February 5, 1889, 
di& not have that effect. In our opinion the principal objection to this line oferea- 
soning is that when the decree was paseed in the year 1889, the Transfer of Property 
Act was not in force in the Bombay Presidency to which it was first extended in the 
year 1893. -When, therefore, as the law then stood, there was no provision for pass- 
ing a, decree nisi and then a decree absolute, the order of the learned First Class Sub- 
ordinate Judge could not besin conformity with the provisions of the law which came 
into force four years later. We are told that prior tó the-year 1893, the law govern- 
ing the relations of the mortgagors and the mortgagees was that embodied in s. 15 
of Regulation V of 182¥. That section provides for the sale of mortgaged properties. 
Under sub-cl. (3) of that section, “in the absence of any special agreement or re- 
cognised law or usage to the contrary, either party may at any time, by the institution 
of a civil suit, cause the property to be applied to the liquidation of the debt, the 
surplus, if any, being restored ta the owner.” It would be noticed that that provi- 
sion applies in the abeence of any agreement to the contrary. In the present instance, 
both the parties agreed to the terms of the decree by which the applicant-mortgagors 
obtained the privilege of paying the dgcretal debt in instalments ranging over a 
period of twenty-six years. Tifty also agreed that the right to redeem shall be extingu- 
ished on default of payment of two instalment# There was, therefore, nothing illegal 
in the decree that was passed especially when at that time no particular form of decree 
was provided, and the order was based on the consent of the parties. It was argued by 
the learned advocate that even though the Transfer of Property Act did not in terms 
apply to the decree which was passed four years earlier, the principles of that Act should 
be applied, as a matter of justice, equity and good conscience, and in this connection he 
referred to the decision of the Privy Council in the case of Kader Moideen vy. Nepean 
and of the full bench of the.Madrad High Court in the case of Vasudevan Noembu- 
dripad V..Valia Chathu Achan?. But even under the Transfer of Property.Act, s. 60 
lays down that the mortgagor has a right to redeem unless the right was extinguished 
by an act of the parties or by an order of the Court. In the present instance, there 
was not only an agreement between the parties, but also an order of the Couft that 
in default of payment of two i “the right to redeem was not to remain,” 
which clearly means that the right to redeem was extinguished. Sections 92 and 93 
are in the nature of procedural sectiona when the right to redeem is extinguished by 


an order of the Court. But as these sections were not in force at the time when the - 


decree was passed in Suit No. 74 of 1888, it is difficult,to contend that merely be- 
cause the precise form of order as contemplated in those sections was ngt followed, 
the right to redeem still remained intact. In 1889 it was not necessary for the Court 
to pass two such order, and therefore, the order of the Court in that suit must be 
given its plain meaning, viz. that if there was a default in the payment of two in- 
stalments, the right to redeem was extingyished. 

The present suit is not very different from the case of Kushaba Ramji v. Budhafi 
Sekkaram.* In that case also, the plaintiffs obtained a decree for redemption in the 
year 1897, which provided that on the mortgagors’ failure to pay the mortgage money 
within the stipulated time they were to be finally debarred from all rights to 
redeem. The mortgage money was not, in fact, paid, and the plaintiffs filed a 
second suit for redemption in the year 1917. It was then held that the second suit 
for redemption did not lie and was barred under ss. 11 and 47 of the Civil Procedure 
Code. This ruling would apply to the present case, but then it was contended by 
Mr? Murdeshwar that this decision must be deemed to be impliedly overruled by the 
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ruling of the Privy Council in the case of Raghunath Singh v. Hansraj Kunwar. 
In that case the decree in the earlier suit of 1896 provided “that if the mortgagor 
failed to pay in accordance with the decree hid ‘case will stand dismissed.’” This 
decrée was not in conformity with the then provisions of s. 92 of the Transfer ‘of 
Property Act. No payment of the mortgage money was made; the mortgagee 
remained in possession, but did not apply for an order under s8. 93 of the Act debar- 
ring the mortgagor’s right to redeem. In 1924 a fresh suit to redeem the property 
was brought. It was held by their Lordships of the Privy Council that “the decree 
of 1896 properly construed did extinguish the right to redeem, and consequently 
by s. 60 of the Act that right existed ; the right was not barred by res judicata, 
because the former suit related to the right at a different date.” Their Lordshipe, in 
giving the judgment, referred with approval to the case of Siis Rem v. Madho Lal? 
and the case of Hari Ram v. Indraj®. But in both these cases, as also in the case 
before their Lordships, the earlier suit ended in a decree that either “the case will 
stand dismissed ” or “in case of default the judgment should be deemed not in exis- 
tence” or “in case of default the suit will be considered diamissed.” In all these 
cases it was held that the second suit for redemption would lie. But their Lordshipe 
themselves observed (p. 566):—“If it could be said that the-old decree involved a 
decision that the mortgagor’s right to redegm was extinguished, that» matter would 
indeed be res judicata, but this very question of the meaffing and effect of the old decree 
arises for consideration under the thir point”. It would thus be clear that if the 
earlier decree involves the decision that the mortgagors’ right to redeem was ertingu- 
ished, then the matter would be res judicata, and in the decree that their Lordships 
had to eonsider, it was held that the meaning and the effect of the earlier decree was 
that the right to redeem was not extinguished. In the case that arises for considera- 
tion before us, if we were to come to the conclusion that the meaning and the effect 
of the earlier decree was to extinguish the mortgagors’ right, then obviously the second 
suit would be barred by the principles of res judicata. ‘In our opinion the decree of 
1889 can have no other meaning except that if there was any default in the payment 
of two instalments, the right to redeem was extinguished. It is stated so in so many 
words, That was also clearly stated inethe case which this Court had to consider in 
Kushaba Ramji v. Budhaji Sakharam and this Court then held that the second suit for 
redemption did not lie. The observations ofthe Privy Council, therefore, at page 568, 
far from overruling the decision of this Court in Kushaba Ramji v. Budhaji Sakharam, 
emphasize that the second suit would be barred if the earlier decree involved the deci- 


* sion that the mortgagors’ right to redeem was extinguished. The learned advocate 


for the appellants invited ogr attention to the remarks of their Lordships at p. 569 
to the effegt that “ The right to redeem is a right conferred upon the mortgagor by 
enactment, of which he can only be deprived by means and in manner enacted fot 
that purpose, and strictly’ complied with.” But as in this case in the year 1889, 
there was not any special procedure provided for depriving the mortgagor of his 
right, we must hoki that in view of the teros of s. 60 of the Transfer of Property 
Act, the right to redeem was extinguished, not only by an agreement between the 
parties but ky-an order of the Court.. In the case before their Lordships, the earlier 
decree could not be construed as extinguishing the right to redeem. But in the case 
before us, sno, meaning can be attached to the decree of 1889 other than that the 
Tight to redeem was to be extinguished if there was a default in the payment of two 
instalments. è . 

-It was lastly argued by the learned advocate that although there is a provision in 
the decree that in default of payment of any two instalments, the right of the appli- 
cants to’ redeem the property would not remain, the property was still to continue 


1 (1984) I. L. R 56 AIL 561, 2 (1901) L L. R 24 AIL 44, F.B. 
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with the mortgagees for twenty-six years. His contention, therefore, was that in 
spite of the default, the relationship of the mortgagor and the mortgagee was to 
subsist. In our opinion, this is not the proper construction to be placed on the 
deoree. After reciting that a sum of Rs. 5,200 was to be paid in annual instalments 
of Rs. 200 each, the decree goes on to recite as to what is to happen when there was 
a default in the payment of any two instalments, and it sayg that! the right of the 
applicants to redeem the property would not remain. Then the later sentences of 
the same decree visualise the position that would obtain if the mortgagors made no 
default in the payment of typ instalments, and the decree says that as the possession 
of the property was with the opporfents, i.e? martdagees, they would continue to 
remain in possession and enjoyethe property in lieu of interest, and after the principal 
was paid off in twenty-six instalments of Rs. 200 each, the mortgagees would deliver 
possession to the applicants-mortgagors. In‘our opinion, om a proper reading of the 
decree, it cannot be contended that in any event, the relationship of the mortgagors 
and the mortgagees was to subsist for twenty-six years. This construction attributes 
no meaning to the clause that in default of payment of two instalments, the right of 
the applicants to redeem the property would not remain. 

We are, therefore, of opinion that by reason of the decree in Suit No. 74 of 1888, 
the right of tha plaintiffs to redeem the’mortgage was extinguished, and that, there- 
fore, the present suit to redeem» the same ‘mortgage does not lie and is barred by the 
principle of res judicata. e 
The appeal, therefore, fails and is dismissed with costs. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Divatia. 
AMRATLAL v. LAND ACQUISITION OFFICER, AHMEDABAD.* 


Civil Procedure Code (Act V of 1908), O. XVIL, r. 193—Local inspaciion——Evidentiary value 
of—Procedure tegarding—Bombay Municipal Borougks Act (Bom. XVIII of 1925), 
Sec. 114(2)—Compulsory acquisition—Lapd required for street—Principles. 

Where local inspection becomes necessary, the Judge should carry out the inspection at 
any stage before the arguments are heard, and if he conducts the inspection at the re- 
quest of the parties, it should be made clear whether the parties have left the matter 
to be decided as he thinks proper from bis inspection or that he is merely inspecting 
under O.: XVII, r. 18, of the Civil Procedure Code, 1908. If the Judge records his 
impressions or opinions in his notes of inspection, the parties must have an opportunity 
to urge their arguments on those notes at the time when the case is generally argued 
before the Court. In most cases it would be desirable for fhe Judge to confine his notes 


to the facts which he’ observes without recording his impressions or opinigns. He is ` 


entitled to form his impressions, but if he records them in the notes, the parties ahould 
have the opportunity to meet them in their arguments and he should not decide the 
case merely from his impressions without giving due weight to the evidence. No doubt 
the Court of appeal would attach due weight to what the Judge observes in his inspec- 
tion, but the purpose of local inspection fs not to make it a substitute for the evidence 
but to assist in ita appreciation. 

Per Stone C. J. In view of the construction which has been put unm a 1{4(2) 
of the Bombay Municipal Boroughs Act, 1925, in Parshottam v. Secretary “of State, 
enabling acquisitions to be made which have no continuity of plan or scherhe for the 
construction of houses and buildings to form a new street, the compulsory powers should 
ba very. exercised, . 


Tue facts of the case are sufficiently stated in the judgment of Divatia J. 


* Decided, February 16, 1944. First Appeal pensation Case No. 89 of 1939. 
No. 251 of 1940, from the decision of D.C. 1 (1937) 39 Bom. L. R. 1257. 
Joshi, Joint Judge at Ahmedabad, in Com- i= 


° 
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G. N. Thakor, with Shak & Chimubkai and K. V. Joski, for the appellants. A 
N. P. Engineer, Advocate General, with B. G. Rao, Government Pleader, for the 


AN Stone C. J. I agree with the judgment about to be delivered by my learned 
brother Divatia. But ià deference to the very full arguments that have been advanced 
‘by counsel, I desire to tefer to two features of this appeal about which there has been 
much discussion. 

In the first place, the learned Judge in the Court below proceeded on March 13 and 
14, 1940, to view the property and the locality in questibn. This was done after thé 
parties had closed their evidence, and apparently after the final speeches of the pleaders 
had been delivered. Some of the pleaders accompanied thg learned Judge on this 
expedition. In the case of the appellants they were represented by their manager who 
also accompanied the Judge. The Judge made extensive notes of what he saw. In 
that state of affairs the learned Judge on April 29, 1940, delivered his judgment. 

The notes he had made, which extend over ten typewritten foolscap pages, are 
divided into thirty-three paragraphs. Two instances will suffice to show their char- 
acter. Paragraph 6 is as follows :— 

“wa then saw Survey Noa. 532 and 533. The condition of the superetructures on these” 
survey numbers is shabby. The estimate of the future lifeJas made by the Land Acquisition 
Officer is quite correct.” 

And paragraph 27 is as follows :— 

“The statement made by the expert that the situation of Survey No. 522 is superior to 
that of Survey No. 460 was also examined during this inspection. I have already observed 
that tif busiest centre of shopping activity of the Ratanpole road ends at the police chowky 
situated to the south of the entrance to Nagorishala, On an inspection of the whole locality, 
I am not at all prepared to accept this statement of the expert. In my opinion Survey 
No. 522 is certainly not superior to Survey No. 460, but that it ought to be inferior to Survey 
No. 460.” f 

It is O. XVIII, r. 18, of the Civil ‘“tocedure Code, 1908, which provides for inspec- 
tion by a Judge, and the object and “ffect of such inspection by a Judge has been con- 
sidered in a number of cases, and in thé case of Abdul Baqi v. Fakhrul Islam’ appears 
this passage in the judgment of Mr. Justice Wort (p. 334) r`- 

- “Now, the function of the learned Judge in exercising his rights of local inspection granted 
by the statute, Le., under the Civil Procedure Code, is for the purpose of understanding the 
evidence and for no other purpose. By ‘understanding the evidence’ is not meant ‘ con- 
tradicting a witness’. A witness may make a statement which from the local inspection may 
appear to be untrue, but the Jearned Judge is not entitled to say that it is untrue from what 
- he himself observes. The reason for granting this power of local inspection is perfectly 
obvious. fn certain cases facts are complicated and without having the opportunity to see 
the subject matter of the witness’s evidence it is almost impoesitble to understand what the 
witnesa means and it is for that purpose that the Judge is entitled to inspect the locality.” 


But, in my judgment, an inspection suchas took place in this case can only proceed 
on the basis that it was made with the consent of the parties, in order that the Judge 
might determine and decide finally points of conflict on questions of fact appearing in the 
evidence already given before him. It is most significant that the evidence was closed 
and that there was no further argument upon it by the pleaders. There is no material 
before us to show that the learned Judge was wrong in any of his findings of fact, and 
in view of the course which these proceedings have taken and the consent of the, parties 
to it, which even if it was not express must certainly be implied : it is not competent, 
in my judgment, for either party in this appeal to controvert or to appeal against any 
of the earned Judge’s findings of fact. 


_, 1 [1987] A. I R. Pat. 333. 
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‘The other feature of this case to which I desire to refer concerns the nature of the 
scheme itself. In this scheme besides the land actually required for the formation of 
the carriage-way, foot-ways and drains, the municipality sought to acquire areas of 
lands and buildings adjacent thereto, some of which were eventually resold at a large 
profit resulting in the whole scheme being put through at ‘cqnparatively amall cost. 
The relevant section is s. 114 of the Bombay Municipal Borgughs Act, 1925, which 
provides by sub-s. (1): that it shall be lawful for a municipality to lay out and make 
new public streets; and the subsection goes on to provide for power 7 “to lease or 
sæll any such land, theretofoyp used or acquired by the municipality for the purposes 
of such streets.” Sub-eection (2) is ås followf:  ° 

In laying out, making, turning, diverting, widening, opening, enlarging or otherwise im- 
proving any public street, én addition to the land required for the carnage-way and fool-ways 
and drains thereof, the municipality may purchase the land required for the construction of 
houses and buildings to form the said street; and, sybject to the provisions contained m 
eub-section (2) of section 48, may sell and dispose of such additional land in perpetuity or 
on lease for a term of yéars, with such stipulations as to the class and description of houses 
or buildings to be erected thereon as it may think fit.” 


The alignment plan produced by Government is a plan signed by the Consulting Sur- 
, ‘veyor to Government and bearing date March 17, 1923. When it is examined, it will 
Þe seen that in some cases langs and buiflings abutting on the site of the proposed 
new atreet are to be compulsorily acquired and in some cases they are left, to the great 
advantage of the owners who will have a frontage on the new street. But in the case 
of some of the properties abutting on the new street which are taken, the former 
owners are almost bound to purchase them back, if they retain their back langs and 
desire to make any use of them; severed as they will be from any egress or accesa 
to the new street. There is no more striking example of this than the one which is 
to be found in the case of the appellants, who retained a large areal of land cut off 
from its former frontage ; so that access and egress to the public highway is barred 
on its principal side. Although some private arrangement appears to have bgen made 
for a passage way, the appellants did in fact also buy back at the rate of Rs, 340 per 

square yard land which had been compulsorily Jaken from them at the rates of Ra. 40, 
50 and 60 per square yard and which was not used by the municipality for the pur- 
poses of the new street, foot-ways and drains. 

The scheme came before this Court in thè case of Parshottam v. Secretary of State, 
in which this Court having taken all facts into consideration held that the scheme 
was not sitra vires. That action was a representative action and tha present appel- 
lanta were represented, so that it is binding in this appeal į but with great respect to 
the learned Judges who decided it, I desire to state that" doubt if I should have 
come to the same conclusion had it been open to us to consider the question in this 
appeal. 

But as a result of the construction which has thus been put upon s. 114, there has 
been placed in the hands of those who have the control of the inception and alteration 
of these schemes wide powers of a confiscatory nature. While they ard apparently 
at the same time endowed with powers of dispensation which will greatly gnhance the 
value of any land or building abutting upon the new street which they do aot choose 
to take. 

Looking at the lay out of the scheme it is difficult to follow, and thedeaned Adve: 
cate General has been unable to give any explanation, why some of the properties 
abutting upon the new street have been taken and some have been‘left. Especially 
is this so when the key to the plan is consulted and it is found that there appears to 
‘be ng uniform system, so that excluding altogether lands used for religious purposes 
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it will be found that cheap properties are acquired and expensive ones are left ‘and 
that sometimes theopposite occurs. ( , 
No explanation of this has been given, and the matter is left in a somewhat unsatis- 
faetory state. At the same time it is only fair to add that there is no evidence 4t all 
of any impropriety inethis case : but in view of the construction which has up to the 
Present been put upom sub-s. (2), of s. 114 enabling acquisitions to be made which 
have no continuity of plan or scheme for the construction of houses and buildings to 
form the new street : Hig TO Opie ab eee comely Dowie te epoue Deen 
carefully exercised. - i b is 

DivaTia J. fii ia ak dope aianing OA a ander Abs Land AanGation 
Act, The properties, which are situated in the city of Ahmedabad, have been acquired 
for the purpose of what is known as the Kalupur Relief Road Scheme. This scheme 
was started in 1928 and the notification under e. 4 of the Land Acquisition Act was. 
for the firet time issued on August 23, 1928. In 1930, however, the Ahmedabad 
Municipality gave up the idea of the acquisition of lands for the purpose of the new 
road and cancelled their resolution for ‘that purpose. However, in 1933 the scheme 
was revived and in May 1934 a notification was issued under s. 6 about the declara- 
tion of the public purpose for which the lands were to be acquired. A notice under 
a 9 of the Act was published in 1936 and actual possession of the properties was 
taken in 1939. The properties of the present claimant, which is an institution known 
as the Khoda Dhor Panjara Pole at Ahmedabad through its vahivatdare and trustees, 
were Survey. Nos. 523 to 526, a part of a large Survey No. 527, Survey Nos. 526 to 
533 and two small Survey Nos. 2420 and 2421. The total area of these survey num- 
bers ‘is 3254 square yards. The land acquisition officer in his award gave Rs. 1,99,715. 
to the present claimants as against their claim for Rg. 12,79,578 Being dissatisfied 
with the award, the claimants applied for a reference to the District Court, and there 
the claimants made a demand for Rs. 7,53,420. Both sides led evidence before the 
learned, Joint Judge who heard the case. The clairhants as well as the opponent 
relied upon several transactions of sales and other transfers in the neighbouring loca- 
lity and the learned Joint Judge divided the acquired properties into ten blocks, eight 
of which he valued at their, market Value and two at their rental value. The total 
amount which he awarded to the claimants was Rs. 2,24,629. The lands are situated 
on a junction of the main Ratan Pole Swamimarayan Temple Road and the cross 
road which joins that road with the Gheekanta Road towards the Civil Hospital. A 
part of the acquired lands which abutted on the corner of the junction of the roads 
and which was demarcated as Block No. 4 was assessed’ by the learned Judge at 
Rs. 150, having regard ¢& its prominent position in a shopping locality. The other 
plots towards the north were valued leas at a lesser amount because on the evidence 
the learned Judge was of the opinion that the value of the lands became less and less 
as one proceeded from the south, ie. from the Ratan Pole, towards the north, i.e. the 
Swaminarayan Temple. He thus assessed Block No. 5 at Rs. 125, Block No. 6 at 
Rs. 120 and Block No. 7 at Rs. 115 per square yard. Then on the western sida 
ie. on. the cross road, Block No. 3, which adjoins Block No. 4, was valued at Ra 100 
and Block No. 1 which lay further to the east was valued at Ra. 65, having regard 
to the fact that the road on which this block was situated was not a shopping locality. 
Block No.°2 was just behind Block No. 1 and that whs valued at Re 35 per square 
yard. The remaining blocks, viz. Blocks Noa. 8, 9 and 10, were valted by the learned 


. Judge at Re.'60, Rs. 40 and Rs. 50 respectively. Blocks Nos. 7 and 10 were assessed 


on a rental basis and the claimants have accepted the valuation put upon them. We 
may -take it, therefore, that their value was Ra 115 and Rs. 50 per square yard 
-Before dealing with the evidence it is: necesadry to make a few observations about 


Ld 


. TRT . 


1944.] AMRATLAL ¥. LAND ACQUISITION OFFICER (A. C. J. )—Divatia J. œ» 99 


the arguments urged before us as to the evidentiary: value of the notes of inspection 
ħade by the learned Judge. He went in company of the clfimants’ manager, the 
pleaders in two companion references and the Government Pleader for local inspection. 
Ht visited not only the site of the acquired properties but the neighbouring locdlitics 
and also several other properties which were the subject-matter of the sales, etc., relied 
upon by the parties. Thereafter he made notes of inspectifn which were shown to 
the Government Pleader and the two pleaders who appeared in the other reference. 
Under O. XVIII, r. 18, Of the Civil Procedure Code, the learned Judge had the power 
to conduct such local inspection and his notes are not pnly a relevant but an important 
piece of evidence in the case. It is true that the conclusion to which the Judge may 
come on stich inspection canrlot take the place of sworn evidence, but it ig open to 
him to believe or disbelieve the evidence of witnesses on what he sees on inspection : 
Lakmidas Khushal v. Bhaiji KhusheP. As a general rule, his findings based on such 
inspection are entitled to great wéight by the Court of appeal in the same manner in 
which findings based on appreciation of oral evidence would be. This would be parti- 
culariy so when, as in the present case, the party accompanied the Judge for inspection 
and had an opportunity to explain his case to him. Most of the conclusions arrived 
at by the learned Judge on his local «nspection are, in my opinion, supported hy 
evidence. Thil Court will, ore, interfere only if the learned Judge has adopted 
a wrong principle in arriving at the valuation of the lands or has flagrantly disregaided 
evidence having a material bearing on the points in dispute. In my opinion, he has 
done neither of the two and his findings about the valuation of the different blocks 
must therefore be confirmed. But even apart from his opinion based on local inspec- 
tion, the learned Judge is, in my opinion, right on the merits. 

There is one point about the local inspection made by the Judge on which I desire 


‘to make a few observations. This inspection seems to have been carried out not only 


after the whole of the evidence was led but after the arguments of both sides were 
over. It appears that the nétes were shown to the pleaders of the parties and thcy 
have simply initialled them. This has an equivocal effect. It may give rise to an 
inference that they impliedly accepted their truth or it may mean that they initialled 
them merely to show that they had read thenf, even though they may not accept their 
accuracy or truth. As the arguments were over, the pleaders would have no opportu- 
nity to challenge them befobe the judgme™® was pronounced. This procedure is quite 
improper. It is always desirable in all cases where local inspection is necessary that 
the Judge should carry out the inspection at any stage before the arguments are heard, 
and if he conducts the inspection at the request of the parties, it should be made clear 
whether the parties have left the matter to be decided af he thinks proper from his 
inspection or that he is merely inspecting under O. XVIII, r. 18, of the Civif Procedure 
Code. If the Judge records his impreseions or opinions in his notes of inspection, 
the parties must have an opportunity to urge their arguments on those notes at the 
time when the case is generally argued before the Court. In most cases it would be 
desirable for the Judge to confine his ndtee to the facts which he observes without 
recording his impressions or opinions. He is entitled to form his impressions, hut if 
he records them in the notes, the parties should have the opportunity td? meet them 
in their arguments and he should not decide the case merely from his iqnpressions 
without giving due weight to the evidence. No doubt the Court of Appeal would 
attach due weight to what the Judge observes in his inspection, but the purpose of 
local inspection is not to make it a substitute for the evidence but to assist in its 
appreciation. 

[The judgment next dealt with the question of valuation of plots compulzorily ac- 
quired and concluded :] 
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We, therefore, send an issue to the lower Court on this point. The issue will be :— 
“Whether the claimhte prove damage, if any, under the third and fourth clauses of s. 28 
of the Land Acquisition Act ; and if so, bow much?” 

Y The finding of the lower Court should be returned to this Court within three months 
of the receipt of the recérd by the lower Court. Costs reserved. After the record is 
received by the lower C8urt it should ask the claimants to formulate this demand in 
terms of money claim and thereafter the opponent would be entitled to put ‘in a 
written-statement against that claim. The parties will be entitled to lead evidence 
on this point. "E . . 


Before Mr. Justice N. J. Wadia aud Mr. Justice Rajadhyaksha. 
MAGANLAL BHAGWANDAS v. AHMEDABAD MUNICIPALITY.* 


Akmedabad Municipal Code, R. 380+—-“ Import”—Goadds manufactured within Municipal 
limits—Goods taken out of such limits for want of direct passage to Municipal limits— 
Whether goods brought in again within Municipal limits liable to terminal tox. 

In r. 380 of the Ahmedabad Municipal Code, the word “import” means “to bring 
something within the Municipal limits from,a place without its boundaries,” irrespec- 
tive of the consideration as to whether the goods were manufactured within the Munic- 
pal limits, how long they were outside those limits and®for what purpose. 

In re Rakimu BRonjii and C. Prabhudas & Co. v. Ahmedabad Municipahty!, followed. 

Emperor V. Sheikh Ajmeri,® | distinguished. 
Hardwartmal Hornathdas y. Municipal Board, Dekra Dun,* referred to. 


‘Tur*facts are fully stated in the judgment. 


J. C. Shah, with N. C. Skak, for the appellant. 
B. G. Thakor, for the respondents. 


RAJADHYAESHA J. The appellant in this case wás the plaintiff in the trial Court, 
and he brought a suit against the defendant-respondent, the Municipal Borough of , 
Abmedabad, to recover Rs. 347 which he had paid by way of terminal tax and to 
obtain an injunction restraining the defendant from levying any such tax on the 
plaintiffs goods. The plaintiff had a brick-kiln within the Municipal limits of Ahme- 
dabad in a survey number which abuts on the limits of the Municipal area. As there 
ig no direct access from this survey number to the Naroda Road he had to carry the 
bricks manufactured by him in his survey number to some distance outside the Muni- 
cipal limits in order to join the’ Naroda Road in the process of taking the bricks from 
the factory to his place of business. When the bricks were being brought into the 
Municipal Jimits ‘after having been taken out of those limits, the Municipal servants 
at the municipal toll maka levied a tax of Rs. 347 on those bricks. The plaintiff, 
thereupon, filed the suit on September 21, 1939, to obtain a refund of the amount and 
for a perpetual injunction restraining the Municipality from collecting the terminal 
tax from him in future. The contention of the defendant Municipality was that the 
plaintiffs goods were liable for the payment of the terminal tax inasmuch as they 
were’ brouggt within the Municipal limits from outside those limits and that it made 
no difference whether the goods in question were, in fact, manufactured within those 
limits. ‘Fhe leamed trial Judge was of opinion that 

* Decided, March 20, 1944. Second Ap- imported into the limits unicipal 

oo 1074 of 1941, against the decision Of Borough of Ahmedabad, subject to the ex- 
jee Ne ee ane i 
n Appel o of 1 reversing the 


decree aG: Vaki, Joint peT 2 (1984) C. R A. No. 239 of 1984, de- 
nate Judge at ea in Regular Ci cided on December 18, 1934, by Broomfield J. 
Suit No. 1064 of 1939. (Unrep.). 

rule is as follows 3 (1983) I. L. R 56 AL 241. 


2 babe Terminal Tax ie leviable on all goods 4 [1940] AIL 4. 
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GE paee reet und aad an Maa ine a Ai diay wee oe ae 
from that place within municipal limits to any other place within municipal limits, 
could not be any importing of goods, if in the act of conveying’the goods ıt was found 

to’go for some distance outside the municipal limits for want of a direct passage 
from the place where the goods were stored, within Municipal limits to the Municipal foad.” 

He accordingly decreed the plaintiffs suit with costs except gs regards the prayer for 

injunction. Against that order the defendant Municipality filed an appeal in the 

District Court of Ahmedabad. The learned Assistant Judge who heard the appeal 

was of opinion that the ward “import” must be given its natural meaning, and the 

moment the goods were brought indide the MunicipMl limits from abroad, the goods 
became imported within the meaning of r. 380 of the Ahmedabad Municipal Code. 

He thought that the circumstance that the’ starting point as well as the point of finish 

fell within Municipal ‘limits was no excuse for avoiding payment of the tax. In com- 

ing to this conclusion, the learned Judge referred to the case of In re Rahimu Bhanji 

and the unreported decision of Mr. Justice Broomfield in C. Prabhudas & Co. vV. 

Akmedabad Municipality He, therefore, allowed the appeal, set aside the decree of 

the trial Court and dismissed the plaintiff's suit with costs throughout. Against that 

order the plaintiff has filed this second appeal. 
The only peint that has been argued before us is as to the correct meaning of the 

word “import” as used in # 380 of Ahmedabad Municipal Code. Mr. J. C 

Shah argued that as the goods were manufaetured within the Municipal limits and 

were taken out of those limits in the course of transit, they could rot be said to be 

“imported” when they were brought in again within Municipal limits.” The word 

has not been defined either in the Municipal Boroughs Act or in the Municipal Taxa- 

tion Rules, It must, therefore, be given its ordinary meaning. According to the Oxford 

Dictionary, the primary meaning of the word “ import” is “to bring in”. According 

to the Chambers Twentieth Century Dictionary, the -word “import” means “to 

bring from abroad”. The Concise Oxford Dictionary gives the meaning of the word 

“import” as “to bring, introduce (a thing, especially goods from foreign. country)”. 

The primary meaning, therefore, of the words “ importing into an area ”'is “ bringing 

in something from outside that area ”.- It is gmmaterial for this purpose as to whether 

the goods were, in fact, manufactured within that area and whether, after being im- 

ported; thy Were Rome: tO De comeumied in that arei; For certain purposes, such as 

Import Duties Acts, the word “import” may connote that the manufacture must be 

also outside the area, the import into which is subject to the imposition of duties. But 

the ordinary meaning of the word “import” has no reference to and is not qualified 
by any consideration of the place of manufacture or place of consumption. It 
is true that in the present case the goods were merely being carried from one place 
within the Municipal limite to another place within the Municipal limits, and that 
it was necessary for doing so to go for some distance outside the Municipal limite ; 
and it may appear somewhat harsh to call upon the plaintiff to pay terminal tax when 
he actually took the goods within the Municipal limits. But thé remedy for this is 
` not to place a strained construction on the meaning of the word “import” but for 
the' Municipality to frame a suitable rule permitting a refund of import guties in such 
cases or exempting such goods from this levy of the terminal tax. We see even greater 
difficulties in the way of the practical application of the rule, in giving to the word 

“import” the, meaning which the learned counsel for the appellant has asked us to 

give. The learned counsel has conceded that if the goods manufactured within the 

Municipal limits were sold to a merchant outside those limits and were later on again 

brought within the Municipal limits, they would be liable to the payment of terminal 


1 OSEE R a Bon an cided on December 18, 1984, by Broomfield J. 
2 (1934) © R. A. No. 239 of 1934, de- (Unrep.). 
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tax irrespective of the' fact that they were originally manufactured within the Muni- 
cipal limits. If that ig sô, it would cause considerable difficulty at the toll naka to fing 
out whether they were, in fact, sold to some person outside the Mumicipal limits and 
then brought within the Municipal limits or whether they were being directly taken 
from the place of the manufacture within the Municipal limits.to the place of business 
only after going some distance outside those: lirnite. Moreover, according to the con- 
tention advanced on behalf of the appellant the Municipal authorities at the toll 
naka would have to hold an elaborate inquiry‘as to whether the goods were, in fact, 
manufactured within the Municipal limits and also to ascertain whether they, in fact, 
belong to the plaintiff. It is quite concfivable thht if the interpretation urged by the 
learned counsel were to be accepted, the goods manufactured outside the limits either 
by the plaintiff or by some friend of his and which are admittedly liable to the pay- 
ment of import duties could be easily smuggled in by putting forward the contention 
that they were manufactured by the plaintiff within the Municipal limits and were 
merely in the process of transit. ~The Municipal authorities would also have to con- 
sider as to how long they were outside the Municipal limits in the course of transit 
and will have to lay down a time limit beyond which the goods, even though manu- 
factured within the limits, would be liable to the payment of terminal tax when they 
are being: imported within the Municipal limits, It is obviously impossible for: all 
this elaborate inquiry being conducted at the’time where the goods are brought within 
the Municipal limita. It is undoubtedly true that these administrative difficulties would 
be irrelevant in the matter of the construction of the word “import”, and the Muni- 
cipality would have to devise ways and means of getting over those difficulties if we 
are satigfied that the word “import” really means that no terminal tax was to be 
levied on goods at the time of their import within the Municipal limits if they are 
merely in the procesa of transit fram the place of manufacture within the Municipal 
limits. As we have said, there is no such limitation on the meaning of the word 
“import” which must be given its ordinary meaning, and if the existence of difficul- 
ties in the matter of construction of the word “import” is at all any relevant con- 
sideration, we see even greater difficulties in interpreting the rule in the way which the 
learned counsel for the appellant has agked us to interpret. .The case such as that 
of the appellant must be very rare and can easily be met by the framing of a suitable 
tule permitting a refund after payment of the terminal tax on the plaintiffs satisfying 
the Municipal authorities that he was bona fide carrying the goods from the place of 
manufacture to his place of business. ; 

Our view gains support from the case of In re Rakimu Bhanjit. In that case, a rule 
of the Thana Municipality provided for the levy of octroi duty on certain articles 
when imported within the Municipal limits. Certain articles apparently manu- 
factured outside the Thana Municipal limits were merely passing through those limita 
in the course of transit to Bombay, and it was held that “the word ‘imported’ should 
be given its ordinary meaning, and that as soon, therefore, aa the goods passed within 
the limits of the Municipality, they were imported, i.e. brought within those limits 
from a place without its boundary.” In a sensé that case is converse of ‘the case we ' 
are dealing yith. In that case, it was thought that the fact that the goods were not 
intended for consumption within the Municipal limits made no difference and that 
they were liable for the payment of octroi duties as soon as they were brought within 
the Municipal limits from a place without its boundary. In the present case, in the 
view we take, it is immaterial whether the goods were, in fact, manufactured within 
the Municipal limits so long as they went out of those limits and were again brought 
within those limits. We adopt in this case the same test which the Court ‘laid down 
in In re Rahimu Bhanji, viz. whether they were brought within the Municipal lirhits 
1 (1897) I. L. R. 22 Bom. 843. 
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from a place outside its boundaries, In the case which Mr. Justice Broomfield- had 
tokķonsider in G Prabhudas & Co. v. Ahmedabad Municipality the goods had already 
paid the terminal tax when they were once brought within the Municipal limits. 
‘Thereafter they were sent to a factory outside the Municipal limits; but as the 
goods were not approved they were brought back again withig the Municipal limits. 
It was then contended that the goods were not liable to the pgyment of the terminal 
tax a second time. Mr. Justice Broomfield held that they were liable to the pay- 
ment of the terminal tax even though they were, as in the present case, taken out 
of the Municipal limits and hen brought back again within those limits. The test 
which Mr. Justice Broomfield appears to have applitd was whether they were, in 
fact, brought from a place outside the Municipal limits into the Municipal limits 
irrespective of the fact that they had, in the first instance, been taken from a place 
within the Municipal limits to a place without its boundaries. In principle, it appears 
to us to make very little difference whether they were outside the Municipal limits 
for a few hours or for a few days. 

The learned counsel for the appellant invited our attention to a decision of the 
Allahabad High Court in the case of Emperor v. Shetkh Ajmer. In that case, the 
Municipal area consisted of two detached, territories, and according to the Municipali- 
ties Act, octroi was payable in respect of, goods and animals introduced: within the 
octroi limits or brought within®the- Municipal limits. A question arose whether the 
animals brought from one detached area of the Municipal limits into the other Muni- 
cipal area were subject to the payment of the octroi. The learned Judges held that | 
in their opinion the significance of the words “introducing” and “brought in” was 
that they must be imported from outside the Municipal’ limits altogether, ang that 
they were not meant to cover a case of transit where the goods were transferred from 
one part of the Municipality to another part within its limits. The learned Judges 
were not there interpreting the word “import” as we have to in the present case and 
were, no doubt, influenced vesy largely by the fact that the Municipal limite in that 
case also included a detached area of Jhartianala separated by a distance of three 
milks from the old Municipal limits of Agra. In that case, it was physically im- 
possible for a person within one part of the Municipal area to go into the other part 
of the Municipal area without going outside that area for a distance of thred ‘miles. 
The practical difficulties in the way of adgpting any other construction were so great 
that the learned Judges thought that the words “introducing” and “brought in” 
were not intended to cover a casd of transit from one part-of the Municipality to 
another part within its limite. Even so, the learned Judges realized that the intet- 
pretation they were putting on those words was bound togcreate practical difficulties. 
At page 246 they observe : ` 

“The Municipal Board would not know wherefrom the animals were being imported and 
they are entitled to demand octroi duty as soon as they enter the municipal limita of Jhar- 
nanala. But if the accused were to establish that these animals were within the municipal 
limits of Agra and the identical animals haye been brought from there into the limita of 
Jharnanala, then no octroi duty would be leviable, because in our opinion this would not be 
a case of importing goods or animals from outside the municipal limits.” - 


It is not clear how such an inquiry was to be made at the time when the goods 
crosged into the limite of Jharnanala. The word “import” has been congtrued by 
the same Court, in Hardwartmal Harnathdas v. Municipal Board, Dekra Dun? as 

meaning. “ bringing into” and not nepessarily.containing any element of pause or 
repose. In the case before us the practical difficulties in the way of adopting the 
view we take are not so great as in the case before the Allahabad Court. It is not 
physically impossible for the plaintiff to take the goods from the place of manufacture 

1 (1933) I. L. R. 66 AN. 241. 2 [1940] AIL 4. 
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to the place of business without going outside the Municipal area. As we have. said, 
the case such as that of the plaintiff must be a rare exception, and the hardship 
easily be met by a rule granting exemption or a refund. As we have pointed out, 
Re ee ee ee 
learned counsel for theeappellant has asked us to adopt; but even these difftculties 
in the way of the practical working of the rule on that interpretation would not have 
deterred us in accepting that interpretation if we were satisfied that that interpretation 
is the anly reasonable one to be put on the word “import.” We are of opinion that 
the word “ impo ” in r. 380 gf the Ahmedabad Municipal Code must be given ita 
ordinary meaning, and that is “to bring something within the Municipal limits from 
a place without ite boundaries,” irrespective of the cdnsideration as to whether the 
goods were manufactured within the Municipal limits, how “long they were outside 
those limits and for what purpose. 
In our opinion, the view taken by the learned Assistant Judge is correct. The 
PPE a siercloeert wit Coees: 


, 


Before Mr. Justice Macklin pi Mr. Justice Lokar. 
SHANKAR HARI v. DAMODAR YYANKAJI.* 


Civil, Procedure Code (Act V of 1908), @. XXI, rr. 15, 16; Secs. 146, 151—Decree assigned 
jointly to two persons—Execution by one assignee whether permissible—Inherent power 
of Court—Indian Limitation Act (IX of.1908), art. 182(5)—AppKcation “in accordance 
with law" —Whether such application need be successful—Application for execution under 
0.21, 7. 16, not followed by notices to decree-holder and tudgment-debtorse-—Whether such 
application in accordance with law—Appkcation under rr. 15 and 16 whether step-in-cid 
of execudion, 

Where a decree, has been assigned jointly in favour of more than one person, then such 
assignees may be deemed as joint decree-holders in virtue of s. 146, Civil Procedure 
Code, 1908, for the purpose of the application of the provisions of O. XXI, r. 15, of the 
Code. Reading together O. XXI, rr. 15 and 16, and ss. 146 and 151 of the Code, any 
one of the assignees of a decree can exegite it on behalf of himself and the other assignees. 
Ir such a case the proper course would be to require the other assignees to be brought 
on the record of the execution proceedings. 

Muthiah Chettiar v. Govinddoss KrisBaadoss! and Madhav Prabhakar v. Balaji 
Govind,? followed. 

MA, Amiran v. Mt. Kaniz Aishat ‘and Md. Kasam v. Nadir AK Shak, dissented from, 

Narandas Sunderdas v. Tejmal Bhagchand®, referred to. 

Where rights are confegred by the Civil Procedure Code, 1908, and no provision is 
made fpr a particular set of facta, the Courts ought to apply the provisions which are 
nearest in point with such modifications as may be necessary, not refusing relief on the 
ground that the Legislature has not in terms made provision for a particular case. The 
object of a. 151 ia to give such power to Courts and to prevent a failure of justice. 

The expression “in adcordance with law” in art. 182(5) of the first schedule to the 
Indian Limitatron Act, 1908, does not imply that the application must be succeasful. It 
may be in accordance with law for the purpose of that article and yet the applicant may 
not be @otitled to any ef on account of circumstances other than there being any 
defect in the application itself. Where, therefore, notices required by the proviso to 
O. XX, r. 16, of the Civil Procedure Code, are not given to the decree-holder and the. 


* Decided, June 23, 1944. Letters Patent of 1934. e 

popes Ne. 40 of 1941, from the decision of (1921) I. L. R. 44 Mad. 919, F.B. 
Davatla J. in Second Appeal No. 485 of 2 (1926) L L. R. 51 Bom. 143, 

1938, preferred againat the decision of M. s.c. 29 Bom, L. R. 75. 
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in No. 173 of 1936, setting asi 4° ‘ 

order passed B. V. Manjeshwar, 5 (1982) I. L. R 58 Bom. 226 


Subordi- ; 
pate Judge at slampur, in Darkhast No. 1187 s.c. 35 Bom. L. R. 1162, 
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judgment-debtors, the application for execution does not thereby cease to be in accord- 
ance with law. 
- An application under O. XXI, r. 15(7) of r. 16: iv ‘oa aplication i an sith 
f jaw. Whether an order under r. 15(2) is passed or not, or notices under the provizo to 
r 16 are iæued or not, the application is a step-in-aid of exegution and is sufficient by 
itself to keep the decree alive. 

Gobardkan Das Dwarka Prasad Y. Satish Chandra Rais, followed. 


Tus was an appeal from the decision of Mr. Justice Divatia under the Letters 
Patent. . g 7 
The facts of the case and the judgment of Diyatia J. Se eet out at 43 Bom. L. R. 883. 


G. N. Thakor, with §, Y. Abhyankar, foc the appellants. 
P. B. Gajendragadkar, for the respondent. 


Loxur J. This appeal under the Letters Patent from 'a decision of Mr. Justice 
Divatia arises out of execution proceedings. The decree sought to be executed was 
obtained by one Meghnath against eight defendants, of whom the appellants were 
defendants Nos. 7 and 8, for the recovery of Rs. 2,431-1-9 and costs of the suit. The 
decree was passed on September 1, 1923. Meghnath filed a darkhast to execute the 
decree and it was disposed of on April 15, 1926. Meghnath then recovered Rs. 400 
out of Court and transferred the decree by a deed of assignment to one Maruti and 
the respondent Damodar on April 15, 1926. ‘On July 7, 1926, the appellants paid 
Rs. 814 to Maruti out of Court and were absolved by him from all further liability 
under the decree. The other assignee Damodar, the present respondent, then prescnt- 
ed darkhast No. 160 of 1929 against defendants Nos. 1 and 5 only, and it was dis- 
posed of on April 15, 1929. The next darkhast was filed by him against defendant No. 
2 alone, and it was disposed of on July 1, 1932. In these two darkhasts no notice was 
issued either to the original decree-holder of to the judgment-debtors under O. XXI, 
r. 16, of the Code of Civil Procedure. The other assignee Maruti was not a party to 
them. The present darkhast was filed by Damodar against defendants Nox 7 and 8 
and the heirs of defendant No. 6 on November 21, 1934. Notices under O. XXI, r. 16, 
were duly served and the assignment of the decree to Maruti and Damodar has been 
held proved. It has also been found that the shares of Maruti and Damodar in the 
decree are one-third and two-thirds respegtively, though the assignment was effected 
by a single deed. The only ground on which the darkhast is now attacked is that the 
two previous darkhasts being not in accordance with law, the present darkhast is bar- 
red by limitation. Mr. Justice Divatia did not accept that contention and ordered that 
the darkhast should be proceeded with for the recovery,of only two-thirds of the 
amount due under the decree at the date of the darkhast. 

Vanous rasons are advanced by Me Thakor oe the -aipellantar ih adnpare’ er his 
contention that the darkhasts of 1929 and 1932 cannot save the bar of limitation. His 
principal contention is that they should have been filed by both the assignees Maruti 
and Damodar as there is no provision inethe Code of Civil Procedure allowing only 
one of two assignees of a decree to execute it. It is true that there is no express pro- 
vision to that effect. But by analogy the provisiona of O. XXI, r. 15, may $e extended 
to such a case. Sub-rule (1) of that rule provides : e 

“ Where a decree hag been passed jointly in favour of more persons than’one, any one or 
more of such persons may, unless the decree imposes any condition to the contrary, apply for 
the execution ot the whole decree for the kenefit of them all.” 


As the decree in the present cdse was not originally passed jointly in favour of two 
or more persons, the provisions of this sub-rule do nat in terms apply to it. But 
though passed in favour of only one person, it has been assigned jointly to two persons 


1 (1922) L L. R. 1 Pat. 609. . 
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and they, as the persons claiming under the decree, can execute the decree as if they 
were the decree-holdeys. It is true that the definition of “ decree-holder” in the Civğ 
Procedure Code of 1882 included a transferee of a decree, and those words have now 
been omitted in s 2, sub-s. (g), of the Code of 1908. But that omission is made 
good by the newly addęd s. 146 whereby the transferee of a decree, being a person 
Claiming under the decrge-holder, steps into his shoes and for all purposes he may be 
regarded as a decree-holder himself. If the assignment of the decree is Jointly in 
favour of more than one, then such assignees may be deemed as joint decree-holders 
for the purpose of the applicati of the provisions of Q. XXI, r. 15, of the Code. 

This was the view taken by # full bench of the Madras High Court in Muthiah 
Chettiar w. Govinddoss Krishnadoss.1 In that case it is held that where a portion of 
a decree is transferred to another either by asaignment in writing or by operation of 
law, the transferee ‘is in the position of a joint decree-holder and the executing Court 
has got the inherent power to grant him relief in execution by applying the general 
principles of law analogous to O. XXI, r. 15. Otherwise, as observed by Wallis C. J., 
“it would be a very unsatisfactory state of the law, if a decree-holder who has obtained 
valuable consideration for a part transfer of the decree were to be at liberty to aban- 
don or delay the execution of the decree and defeat the right of the transferee.” 
Though such a transfer of a part of the decyee is not regarded as valid by this Court 
in Narandas Sunderdas v. Tdjmal Bhagchand,*? yet the principle of the ruling regard- 
ing the application of O. XXI, r. 18 is in accordance with the view expressed by 
Shah J. in Madhav Prabhakar v. Balaji Govind- There on.the application of one 
out of several surviving co-parceners of a deceased decree-holder the darkhast was 
transfewred to the Collector, and when it was pending before him the executing Court 
_ held that one surviving co-parcener could not maintain the application. The procced- 
ings were, therefore, recalled from the Collector and the darkhast was dismissed. In 
the next darkhast filed by all the co-parfeners a question arose whether for the pur- 
poses of limitation the period during which the proceedings were pending before the 
Collector could be deducted under sch. IIL, para. 11(3),’of the Code of Civil Pro- 
cedure, and in holding that it could Shah J. gave two reasons. He said that the 
learned Judge who took a contrary views appeared to have taken an erroneous view in 
bolding that because the darkhast was ultimately found not to have been properly 
presented, the order referring the matter to fhe Collector for execition and all the pro- 
ceedings that were then pending before the Collector were wholly invalid. He further 
held that the darkhast was properly presented, although it was presented by one of 
the co-parceners only. He observed (p. 148):— 

“Such a presentation could not be said to be invalid in view of the provisions of section 
146, Civil Procedure Code, and the provisions of Order XXI, Rule 15. It may be defective 
and the executing Court may not proceed with execution on the application of one of them 
under the circumstances. But the presentation by one of the surviving co-parcenerm of the 
deceased decree-holder could not be said to be invalid so as to render the proceedings before 
the Collector invalid and so as to prevent the deduction of the time mentioned in sub-para. 
(3) of para. 11 of the Third Schedule of the Code.” 

Mr. Thakor argues that the first ground was sufficient for the disposal of the appeal 
and, therefdte, the second graund, which is relevant for our present purpose, was obiter. 
We think that both the grounds were equally relied upon in support of the finding 
that the time spent before the Collector should be deducted. Moreover, we entirely 
agree with the view expressed in the second ground. The wording of s. 146 is quite 

Order XXI, r. 16, provides : 
4 Where a decree or, i£ a decree has been passed jointly in favour of two or more persons, 


1 (1921) L L. R. 44 Mad. 919, F.B. 3 (1926) LL. R 51 Bom. 143, : 
2 (1982) L L. R. 58 Bom. 226, s.c. 29 Bom. L. R. 76. 
e 3¢ 35 Bom. L, R. 1182. 
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the interest of any decree-holder in the decree is transferred by assignment in writing or by 
ion of law, the transferee may apply for execution of the decreg to the Court which 

passed it ; and the decree may be executed in the same manner and subject to the same can- 
as if the application were made by such decree-holder.” 

This enables the transferee of a decree to execute the decree gubject to the condition 
-contained in the proviso that a notice should be given to the decree-holder and the 
judgment-debtors. Assuming that O. XXI, rr. 15 and 16 do not in terms apply to 
the execution of a decree by only one out of several assignees of that decree, s. 151 of 
the Civil Procedure Code will empower the executing Court to apply the principles 
analogous to those rules. W rigtfta are coftferred by the Code and no provision 
is made for a particular set of facts, we think the Courts ought to apply the provisions 
which are nearest in poipt with such modifications ag may be necessary, not refusing 
relief on the ground that the Legislature has not in terms made provision for a parti- 
‘ular case. The object of s. 151 is to give such power to Courts and to prevent a 
failure of justice. Reading O. XXI, rr. 15 and 16, with se. 146 and 151 of the Code, 
we see no objection to one of the assignees of a decree being allowed to execute it on 
behalf of himself and the other assignees. The Court may impose under O. XXI, 
r. 15, sub-r. (2), such terms for the conduct of the execution as may be necessary for, 
the protection of the intereste of the other assignees. Of course in such a case the 
proper course would be to require the othér assignees to be brought on the record of 
the execution proceedings, and that has now been done in this case and Maruti has 
been added as a party to this darkhast. 

Mr.’ Thakor has referred us to the cases of Mt. Amiran v. Mt. Kaniz Aisha’ and 
Md. Karam v. Nadir ‘Aki Skak. In the Patna case, a Mahomedan lady, whọ had 
obtained a mortgage decree, died leaving her father, her husband and her two 
daughters as her heirs. The two daughters alone executed the decree and purchased 
the mortgaged property at the execution sale. The judgment-debtors then applied to 
have the sale set aside. A similar application was made also by a transferee of the 
interest of the decree-holder’s father. Both the applications were rejected by the 
executing Court and its orders were confirmed by the District Judge. In the High 
Court it was contended that the daughters were debarred from executing the whole 
decree without stating either that they were the sole decree-holders or that they ‘were 
executing the decree on behalf of all the decree-holders as required by O. XXI, r. 16. 
To repel that contention Agarwala J. observed that that rule referred to a decree 
passed jointly in favour of more than one plaintiff and not to a decree passed in 
favour of one person only. Nevertheless the sale was upheld, though it was in exe- 
tease, He deter, by Only. ero Que o8 “Ene Iar Joint: geal representaties of the 
deceased decree-holder. 

The Lahore case had to deal with, the question of limitation. A decree-holder 
having died during the pendency of execution proceedings, his three sons, one of whom 
was a minor, continued the darkhast as his legal representatives. The darkhast was 
‘disposed of in 1924, and the minor son ggvd a fresh darkhast in 1929 within three 
years after attaining majotity. The executing Court dismissed the darkhast as time- 
barred, but in appeal the High Court held it to be ın time on the groung that the 
three sone constituted one legal representative of the deceased decree-holder, that one 
of them could not execute the decree or give a valid discharge, and .that O. XXI, 
x. 15, of the Code of Civil ‘Procedure, did not affect s. 7 of the Indian Limitation Act, 
as it did not confer an unconditional right on one of the decree-holders to execute the 
decree, but such a right was subject to control by the executing Court. Nevertheless, 
the thinor son, who had attained majority, was allowed to execute the decree, though 
his twb brothers were also the legal representatives of the deceased decree-holder. Jai 


1 [1934] A. L R. Pat. 627. ` 2 [1931] A. L R. Lah 5 : 
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Lal J., who (sitting singly) decided the case, does not seem to have been sure of 
ground and he obsefved (p. 6) :— 

-the matter ia not free from difficulty and it'is not without some hesitation tbat I have 
reaĉhed the conclusion that the appeal must be accepted.” 


Thus in both these cAses some only out of seyeral legal representatives of a deceased 
decree-holder were allofvved to execute the decree, and they can by no means be regarded 
as supporting the view that under tHe circumstances like the present an application 
made by one of the assignees to execute the decred is not to be treated as made in 
accordance with law so as tofsave the bar ofslimitatién.. If the remarks made in 
them are to be deemed to lay down any rule to the contrary, ENS fnec uly 
differ from them. 

Mr. Thakor’s nert argument is that even if Damodar aloe could present the dar- 
khasts of 1929 and 1932, his applications were not in accordance with law as the 
notices required by the proviso to O. XXI, r. 16, were not given to the decree-holder 
and the judgment-debtora. The expression “in accordance with law” does not imply 
that the application must be successful. It may be in accordance with law for the ° 
purpose of art. 182 (5), of’ the first schedule to the Indian Limitation Act and yet the- 
applicant may not be entitled ‘to any relief on account of circumstances other than ' 
there being any defect in the application “iteelf. The notices under O. XXI, r. 16, 
Civil Procedure Code, are to be givep after the application for execution is presented. 
A valid application made in accordance with law cannot cease to be in accordance 
with law by any subsequent default on the part of the applicant. 

Thakor also argues that under O. XXI, r. 15 (I), an application. by one of 
the joint decree-holders becomes valid only after the Court allows the application by 
an order under sub-r. (2). But as held in Gobardkan Das Dwarka Prasad v. Satish: 
Chandra Rat, once an application is made under sub-r. (7), the mere fact that no 
order is passed by the Court under sub-r. (2) does not make it any the leas an ape 
plication, in accordance with law. Similarly an appfication under O. XXI, r. 16, 
is a regular application for execution and no separate application is required for the, 
iste of notices under the proviso. Hence whether such notices are issued or not and 
whether an order under sub-r. (2) fL 15 is passed or not, the application is a step- 

` - jg-aid of execution and is sufficient by itself to keep the decree alive. ` 

Lastly, it is argued that at any rate tfe applications made by Damodar in '1929- 
and 1932 were not valid against the appellants who were not parties to them and 
cannot, therefore, save the bar of limitation as against them. But if those applica- 
tions were in accordance with law, then under Explanation 1 to art. 182 of the first 
schedule to the Indian Lithitation Act they effectively keep the decree alive against all’ 
the judgment-debtors. The present darkhast must, therefore, be held to be in time. 

The appeal is dismissed with costs.” 


Before Mr. Justice Lokur ond Mr. Justice Rajadhyaksha. 
GHRIPAD LAXMAN NAKADI v. KASHIBAI DINKAR JOG." - 


Transfer of Property Act dv of 1882), Sec. 70—-Mortgage—Mortgage decree—Accession ' 
e to mortgaged property afier passing of decree—W kether mortgagee entitled to sell” 

such accession for satisfaction of his decree. 
Under s. 70 of the Transfer of Property dct, 1882, a mortgagee who has obtained a 
mortgage decree ia entitled to have his decree satisfied by the sale of an accession (eg. a 


1 (1922) I Sree a PITAA Se R a 
* Decided, uly ) 25, 1944. Second npa passed by J. R Nazareth, Joint Subordi- 
No. 260 of against the decision of A. nate Judge of Belgaum, in Regular Darkbast 


ž G.*Wells, District Judge at Belgaum, in Ap- No. 355 of 1 
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new building erected on the site of the old one which was mortgaged) made to the mort- 


À caged property after the passing of the decree. , = 
Sukki v. Ghulam Safdar, followed. : 
b Mysore Kapniah Shivananjik v. K. Sithay Goudar,a distinguished. X 


Haradkan Chakerverty v. Hargobind Dutta, referred to and exp 
Ajijuddin Sakib v. Sheth Budan Sakibt and Saila Bula v. Swrna Moes,® referred to. 
e 


TEE facts are stated in the judgment. 
P. B. Gajendragadkar, for the appellants. 
D. R. Manerikar, for the ræpondentg. > 


$ 

Loxur J. “The only question in this appeal is whether the holder of a mortgage 
decree is entitled to have his decree satisfied by the sale of an accession made to the 
mortgaged property after the passing of the decree. It arises in this way. In 1887 
one Mahadeo Vithoba Nakadi, along with his brother Venkoba as his surety, mortgaged 
his shop, Municipal Survey No. 915 in Belgaum, to one Umabai, and on October 28, 
1910, an award decree was passed, which declared that Rs. 2,700 were due to Umabai 
and provided that the amount should be paid by annual instalments of Rs. 150, and 
that in default of payment of two consecutive instalments the mortgagee should’ recover 
the amount due to her by sale of the shop and also from the person and property of 
the mortgagor’s ‘son Laxman,—the origina? mortgagor having died in the meantime. 
The mortgaged shop was destroyed by fire in 192] and another shop building was con- 
structed in its place. Umabai having died, her heirs presented a darkhast in 1934 to 
recover the arrears of the instalments which were still in time, by sale of the new shop 
building. Laxman’s sons were also impleaded in the darkhast and they contended that. 
the new shop had been constructed by them and that Laxman had no interest“in it. 
But that contention was disallowed and is not now pressed. The main ground on 
which Laxman registered the darkhast was that the shop which was built after the award 
decree was passed was not the property mortgaged and as the mortgage had become 
merged in the decree, the new shop could not be treated as an accession to the mortgag- 
ed property, to which the mortgagee became entitled for the purpose of the security 
under s. 70 of the Transfer of Property Act, 1882. The executing Court upheld the 
contention and ordered the sale of only the moftgaged site below the newly constructed 

. In appeal the learned District Judge took a different view and ordered the sale 
Ee cade also, and Laxman has ow appealed against that order. 

Section 70 of the Transfer of Property Act provides that if, after the date of a 
mortgage, any accession is made to the mortgaged property, the mortgagee, in the 
absence of a contract to the contrary, shall, for the purposes of the security, be entitled 
to such accession. Illustration (b) to that section says: ° 

~“ A mortgages a certain plot of building land.to B and afterwards erects a house on the 
plot. For the purposes of his security B is entitled to the house as well aa the plot.” 

What was mortgaged by Mahadeo was the shop with the site on which it was stand- 
ing and on the principle of the maxim quidguid plontetur solo solo cedit (whatever is 
attached to the earth becomes part of it) any building constructed on the mortgaged plot 
becomes a pari of that plot and an accession to it. But Mr. Gajendragadkar contends 
for the appellant that although the new shop building may be deemed to be an acces- 
sion to the mortgaged property, it was constructed after the mortgage was extinguished 
by being merged in the award decree and hence the decree-holder cannot claim the 
benefit of s 70 of the Transfer of Property Act. He relies upon the rulings in Mysore 
Kaptniah Shivananjih v. K. Sithay Goudar® and Haradhan Chakerverty v. Haragobind. 


1 s921) L. R. 48 I A. 465, 4 (1895) I. L. R. 18 Mad. 492. 
Cat Rota: T oe 5 [1939] A. I. R Cal. 275. 

2 (19211 A. I. R. Mad. 627. 6 [1921] A. I. R. Mad. 627. 

3 [1921] A I. R. Pat. 188. . 
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Dutta, on which the judgment of the executing Court is based. The facts in Shiva- 
nanjth’s case can be easily distinguished. There the acquisitions which were 

as an accession to the mortgaged property were made not only after the mortgage 

pis Ament Gs Ge nips Ge ee a 
At that time the decree-holder had ceased to be a mortgagee and it cannot be disputed 
that the benefit of a 70 is available only to the “mortgagee.” Spencer J., however, 
observed that ss. 63 and 70 of the Transfer of Property Act must be read together as 
both of them involved the principle of Roman law that accessions go mith the principal 
and applied it to mortgaged prpperty. . Section §3 says that where mortgaged property 
in possession of the mortgagee has, during the continuance of the mortgage, received 
any accession, the mortgagor, upon redemption, shall,*in the absence of a contract to 
the contrary, be entitled as against the mortgagee to such ac@easion. For the applica- 
tion of the principle of this section accession to mortgaged’ property must be received 
“during the continuance of the mortgage” and Spencer J. says that under 2°70 also 
it must be the same and that although the words of that section only make it necessary 
that the accession should be “ after the date of the mortgage,” it must also be under- 
stood that it must be before the mortgage becomes extinguished. But the omission of 
these last words in a 70 must have been deliberate. The mortgagor is the owner of 
property mortgaged and as such naturally entitled to the accession to his own property, 
whereas the mortgagee holds it only by way of securit$. It need not, however, be dis- 
puted that the mortgagee can claim*the benefit of s. 70 only if the accession to the 
mortgaged property is during the subsistence of the mortgage, because under that section 
only “ the mortgagee ” is entitled to its benefit and he ceases to be a mortgagee as soon 
as th® mortgage is extinguished. So the question is whether a mortgage becomes extin- 
guished as soon as a decree is passed on it. 

Regarding this question the learned District Judge has relied upon the ruling in 
Afjijuddin Sahib v. Sheik Budan Sakib?. In that case a Mahomedan woman together 
with her eldest son executed a mortgage comprising the whole of an estate in which her 
younger children were also entitled to certain shares, and after the decree on the mort- 
gage was passed, their shares were increased by inheritance of the share of one of the 
other children who died after the pa@sing of the decree. It was Held by Best and, 
Subramania Ayyar JJ. that the increased shares were liable to be sold in ‘execution of 
the decree. The reason, according to Subwamania Ayyar J., was that the mortgagore: 
had mortgaged the whole of the land and not merely the shares which belonged to 
them at the date of the mortgage. Best J., however, applied to the case the principle 
embodied in s. 43 of the Transfer of Property Act and said (p. 495) :— l 

“ _..the words of section®43 of the Transfer of Property. Act ‘at any time during which 
the contr&ct of transfer subsists’ are, in my opinion, wide enough to cover the present case, 
the contract has no doubt merged in the decree, but it must be held to subsist all the same, 
till the mortgage is satiafied and the mere fact of the share in question having devolved on 
respondent- subsequent to the decree appeara to me to be no reason for holding section 43 
of the Transfer of Property Act ta be inapplicable.” i 

By parity of reasoning this may be held to apply even to cases arising under s. 70 of 
the Transfer of Property Act. But in Haradkon Chakerverty v. Hargobind Dutta, the 
second case relied upon by the executing Court, it was held that where a mukarraridar 
mortgagéd his*mukarrari right and the mortgagee obtained a decree on the mortgage 
for sale of the mortgaged property, the decree-holder was not entitled in execution of 
the decree to sell the brahmottar right in the property which had been acquired by the 


“mortgagor subsequent to the passing of the decree. Two reasons were given for that 


decision. It was beld that the mortgage security as well as the mortgagor's right to 
redeem were both extinguished after the mortgage decree mas passed and that the 


? [1921] A. I. R. Pat. 188. _ 2 (189) I. L. R 18 Mad. 492, 
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ting Court had to sell the property specified in the decree to be sold for the satis- 

ion of the decree obtained by the mortgagee and that the d&cree directed the sale 
0) mortgaged property, which at that time was admittedly the mukarrari nght of 

mortgagor. In support of the first proposition the ruling of the Privy Council 
in Het Ram v, Shadi Lal was relied upon. Het Rem’s case whs followed by the Board 
in Matru Mal v. Durga Kunwar? In both those cases it Was held that the decree 
passed under s. 89 of the Transfer of Property Act for the sale of the mortgaged pro- 
perty has the effect of substituting the right of sale thereby conferred upon the mort- 
gagee for his rights under tht mortgage, and the lattergights are extinguished. In both 
the cases the decrees which had to be considered had been passed under s. 89 of the 
Transfer of Property Act. There is nò doubt that in foreclosure suits the final decree 
extinguishes the equity bf redemption, while in decrees for sale the repealed ss. 89 and 
93 of the Transfer of Property Act expressly provided that-on the making of the order 
for sale the right to redemption and the security would both be extinguished. It was 
upon these words in those sections that the two decisions of the Privy Council were 
based. Owing to some difference of opinion in the different High Courts regarding the 
effect to be given to those words, the provision for the extinction of the right of redemp- 
tion and the mortgage security on the passing of the final decree for sale was omitted 

in the correspdnding rr. 5 ang 8 of O. KXXIV of the Civil Procedure Code, 1908. 
This omission was emphasized by the Privy Council in Sukhi v. Ghulam Safder?, and 
it was held that the effect of the omission was that the law remained the same ag It 
was before the passing of the Transfer of Property Act, so that by the passing of a 
mere decree on the mortgage, neither the right nor the mortgage security became extin- 
‘guished. It may be notéd that this decision of the Privy Council was given dù ‘April 
19, 1921, and does not appear to have been reported when the two cases relied upon by 
the executing Court were decided. It must, therefore, be held that the award decree 
had not the effect of extinguishing the mortgage security and in spite of that decree 
the mortgagee has continued fo be a mortgagee and is, therefore, entitled to the benefit 
of a. 70 of the Transfer of Property Act. : 

The property mortgaged consisted of both the shop and the site on which it stood 
and the award decree directs the sale of the shop for the satisfaction of the arrears of 
the instalments awarded to the mortgagee. That shop having disappeared, another 
shop has now come into being on the same place. It is undoubtedly an accession and 
is as much liable to satisfy the mortgage as the shop which stood in its place at the - 
date of the mortgage. As pointed out in Saile Bala v. Sworna Movyees, if a mortgagor 
mortgages a house and thereafter makes an addition to the house, say by putting up 
new rooms on the roof or by enlarging the bath-rooms arf putting in sanitary appli- 
ances at great cost, all these additions would go as security to the morfkagee. By 
parity of reasoning it follows that the new shop building, though not specifically men- - 
tioned in the decree, as it was not then in existence, is available to the mortgagee for 
the satisfaction of his decree as an accession to the original mortgaged property. The 
appeal is, therefore, dismissed with costs.° 


1°*(1918) L..R 45 L A. 130, 3 ee yee aaa 
s.c. 20 Bom. L. R. 798. s.c. 24 Bom. L. R. £ 
2 (1919) LR 47L A 71, 4 [1999] A L R. CaL 275 
s.c. 22 Bom. L. R 553. s s 
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Before Mr. Justice Ckaglo. 
PATALI BEGUM v. YESHWANT THITE.* p } 


Kast—Office wot hereditary—AHenation of Kazi watan lands permissible—Bombay achat 
tary Offices Act (Bogs. HE of 1874), Sec. 4. 
The office of a Kagi is not hereditary, and the provisions of the Bombay Hereditary 
_ Offices Act, 1874, do not apply to-it., An alienation of the Kazi service watan lauda by 
the holder of the office ia permissible The office of 'a Kax ie not an office held for 
the performance of duties referred to im s. 4 of the Act. 
Jamal walad Akmed VY. Janfal walas Jalal, Baba Kakhji Shet Shimpi v. Nassaruddin 
' valad Aminuddin Kass}, Kazamkkan v. Kaji Abdulla, and Yesu v. Sitaram, relied on. 
a Sattappa v. Makomedsaheb3, refefred to. k 


Surt for declaration. The lands in dispute were service watan lands attached to 
- the office of Kazi. A portion of the lands was granted td Yeshwant |(plaintiff) by a 
sanad dated December 18, 1782, by the then Kazi Mirzasha ; and the remainder was 
similarly granted to the plaintiff by Mirzasha’s son sometime afterwards. 

Since the date of the grants the plaintiff enjoyed the lands free from payment of 
sagsesernent. On September 12, 1922, Kutubuddin (a deacendant of the original 
grantors) applied to the Revenue authoritieS for resumption of the t or levy of 
full assessment on the lands. On Decemb&r 17, 192% the District ty Collector 
ordered levy of full asgesament on the lands. On July 2, 1938, the plaintiff sued 
Kutubuddin’s son Khairuddin (defendant) for a declaration that the above order 
-was ulira vires and for a permanent injunction restraining the defendant from recover- 
ing the amount of full assessment (Rs. 10-7-0) from him. The trial Court decreed 
the suit, holding that the order in question was ultra vires and that the alienation was 
‘binding on the defendant. The defendant having died his heirs Patali Begum and 
others appealed, but the Assistant Judge confirmed the decree. Patali Begum and 
others appealed to\the High Court. : 

` S. G. -Patwardhan, for the appellants. 

P. B. Gajendragadkar, for the respondent. 


Cuaca J. The suit out of which this appeal arises was filed by the plaintiff to 
‘challenge an order passed by the District Deputy Collector of Satara on December 17, 
1923. The plaintiff alleged that the suit #and was the service inam land of the de- 
fendant Kazi family ; that the defendant’s ancestors granted the land by way of gift 
to his ancestor free of any assesament; that the District Deputy Collector, Satara, 
levied full assessment on the plaint land by his order dated December 17, 1923, at the 
instance of the defendant $ father and that the order was ulira vires. 

The District Deputy Collector in passing the order of December 17, 1923, purport- 
ed to act under the Watan Act, andthe only question that really arises in this appeal 
ig whether the Watan Act applied to the lands held by the defendant’s ancestora as 
“Kazis. Mr, S. G. Patwardhan for the appellants has contended that the office of 
a, Kari is a hereditary office and that thé lands given to the Kazis as service inam 


> ands are watan lands within the meaning of the Watan Act. Now watan property: 


is defined ‘under s. 4 of the Watan Act, and that section provides that “ wetah pro- ' 
perty ” neans the moveable or immoveable property held, acquired, or assigned for 
providing remuneration for the performance of the duty appertaining to an heredi- 
tary office. “Hereditary Office” is also defined as every office held Hereditarily for 


* Decided July 31, 1944. Second A 1 Gea I. L. R..1 Bom. 633. 
No. 788 of 1942. from the the decision of P. H. 2 (1893) I. L. R. 18 Bom. 103. ` 
Gunjal, Assistant Judge at Satara, in Appeal 8 ere er a > 
No. 98 of 1940, ing the decree passed 4 (1896) I. L. R 21 Bom. 
by B. N. Lokur, Class Subordinate 5 (1935) 38 Bom L. R 22 


o Judge at Wai, in Suit No. 536 of 1938. ` 
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or with the village police, or with the’ settlement of boundaries, or other 

of civil administration. As far back as.1877 it was held by Sir M..R. 
Westropp, Chief Justice, and Mr. Justice Melvill.m Jamal alad Ahmed v. Jamal 
walad Jalal that the office of a Kazi was not hereditary and they held that the 
appointment of a Kazi should be made by the Sovereign with the greatest circum- 
spection with regard to the fitness of the individual appointed ; and though the State 
might have full power to make the watan attached to the office of Khzi hereditary, 
yet under the Mahomedan law it hafl no power to make the office itself so. They 
took the view that there might.be a local custom which would have to be established 
whereby the office of a Kazi might become hereditary. In Baba Kakaji Sket Shimpi 
v. Nasseruddin valad Aminuddin Kazi, an appellate bench of this Court consist- 
ing of Sir Charles Sargent, Chief Justice, and Mr. Justice Bayley held that the office 
of Kazi was not hereditary, and they specifically held that the property attached to the 
office of a Kazi was not watan property within the meaning of the Watan Act. Mr. 
Justice Fawcett and Mr. Justice Madgavkar in Kasamkhan v. Kaji Abdulla® went 
a little further than what was decided in Jamal walad Akmed y. Yamal walad Jallal. 
In the case before them the plaintiff sued for a declaration that as a hereditary Kazi 
he was entitled to exclusively efficiate at ‘marriage contracts, funeral rites and other 
Teligious functions amongst the Mahomedan communities of Pawas and he com- 
plained that the defendant, who was not a Kazi, had officiated at certain marriages. 
Mr. Justice Fawcett in delivering the main judgment of the Court took the view 
that a custom by which certain Kazi families hereditarily officiate as the Kazis of 
a village was invalid, as being opposed to Mahomedan law, so far as any.claim to 
hereditary and exclusive right to officiate as Kazi at marriage contracts, divorces and 
religious ceremonies was concerned, and he points out that the Mahomedan law does 
not regard the office of Kazi as hereditary, that is to say, no person cart claim to be 
A proper Kazi merely because he is the son of other descendant of a previoug Kazi.. 
The only authority on which Mr. Patwardhan can rely is a decision in Sattappa 
v. Mahomedsaheb.* In that case the question really under the Watan Act did not 
arise at all. The Court was merely construing a-sanad issued to the Kazi by which 
the inam lands given to him were made inalienable. Mr. Justice Tyabji, who beard 
the second appeal, has gone very carefully through the whole history of the office 
of the Kazi and the various texts in Mahomedan law. From his judgment there ` 
was a Letters Patent Appeal to Mr. Justice Broomfield and Mr. Justice Macklin, 
and Mr. Justice Broomfield in his judgment at p. 241 points out that a Kazi 
now does not hold any judicial office but merely discharge$ the functions of a religi- 
ous officiant, and he expressed the opinion that the position in law that the office of 
a Kazi is not hereditary may not be now incontrovertible. With great respect to the 
learned Judge it is not upon the fact that the office of a Kazi is a judicial office that 
the principle of Mahomedan law is based, namely, that that office should not be 
hereditary ; it is the right of every Mahomiedan to select such person as he likes for 
discharging certain religioua duties in connection with marriages, divorces or funeral 
ceremonies ; and L entirely agree with the- view ‘taken by Mr. Justice Fawcett in 
Kasamkhan v. Kaji Abdulla that it is coritrary to the fundamental principles of Ma- 
homedan law to suggest that the office of a Kazi can be hereditary. I, therefore, 
hold that the office of a Kari is not a hereditary office and therefore it does not fall 
within the meaning of the Watan Act. 
„There is a further difficulty in the way of Mr. Patwardhan. Even aog that 
the office of a Kazi was hereditary, it must be an office which must be held for the 


bss Lesage duties connected with the administration or cojlection of the public 
ma 
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purposes of the duties mentioned in s. 4 of the Watan Act. According to Mr. 
ywardhan, the particlilar duties which a Kazi discharges are duties connected 
matters of civil administration. Now if Mr. Justice Broomfield a iar tats 
that a Kazi does is to discharge the functions of a religious officiant, then I ; 
see how a Kazi dischafges any duties with regard to matters of civil administration. 
Marriages, divorces adti funerals are matters of vital interest to the subject or the 
citizen. They are not matters of Civil administration in which the Government as 
a Government is interested; and this view finds support in the observations of Sir 
- Charles Farran, Chief Justice, fn Yesu v. Sitarem?. TMere the learned Chief Justice 
-was construing the meaning of the expression “ hereditary office” aa appearing un- 
der s. 4 of the Watan Act ; and he says in his judgment (p. 737) :— 

“The duties with which the section deals appear to be confinett to duties in which Gov- 
ernment as being responsible for the administration of the country is directly interested. The 
definition does not appear to us to extend to thesa duties, which, though useful to the vil- 
lage community, are not mattera with which Government has any direct concern.” 

In that case Sir Charles Farran, Chief Justice, and Mr. Justice Strachey held that 
the definition of “ hereditary office” did not extend to duties of a village carpenter. 
In my opinion a Kazi, though he may discharge duties which are useful to persons 
living in a particular village of which he is the Kazi, does not discharge any duties 
in which Government gs being responsible for the afiministration of the country is 
directly interested. f Meco e ae En eae 
for the performance of duties referred to in s. 4 of the Watan Act. 

Mr. Patwardhan concedes that if I hold that the Watan Act does not apply, then 
the ‘ufder of the District Deputy Collector of Satara is bad inasmuch as he purported 
to act under the Watan Act. 

The appeal, therefore, fails and must be dismissed with coste. 


: Before Mr. Justice Chagla. 
SADASHIV SHIVBASAPPA BURJE v. GOVIND VIRPAX AMBI.* 


Transfer of Property Act UV of 1882), Sec. 67(d)—Mortgagee purchasing equity of redemp- 
tion of mortgaged property without consent of co-mortgages—Suit by co-mortgages te 
recover his share of mortgage debi—Whether whole property liable to sale. 

Where one of two mortgagees purchases the equity of redemption of the mortgaged 
property, without obtaining the consent of his co-mortgagee, the ovmortgagee ia entitled 
to bring the whole of the mortgaged property to sale to recover his half share of the 
mortgage debt. A 

è Mohan Lal v. Prasadi Lal, dissented from. 
Arwnachatem' Chetty V. Ramasamy Ayyar*, referred to. 


“Tue facts appear fully from the judgment. 

P. B. Gajendragadkar, for the appellant. 

B. D. Belvi, for respondent No. 2. ‘ 

CuaActa, J. This appeal arises out of a suit filed by the plaintiff to recover the- 
amount due with reference to his share qn a mortgage dated May 3, 1925, and a fur- 
ther charge dated June 19, 1926. It seems that the father of defendant No. 1 exe- 
cuted these two deeds in favour of defendant No. 2 and one Narsappa. The plaintiff 
is the assignee of Narsappa. Defendant No, 2 purchased the equity of redemption 
.of the property, the subject-matter of both the deeds ; and the plaintiff filed the suit, 


1 (1896) I. L. R 21 Bom. 733. confirming the decree passed by V. R. Adkoti, 
* Decided, August 8, 1944, Second A Joint Subordinate J Judge at Chikodi, in Regu- 
No. 238 of i942 against the decision of HL P. lar Civil Suit No. 220 of 1938. 
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to sale. ` 

is no dispute in thie second appéal as to the amount due to the plaintiff on 

the mortgage which has been decreed by both the lower Courte. -The dispute arises 
as to whether the plaintiff is entitled to bring the whole of the rhortgaged property to 
sale or only a half of it. Both the lower Courts have taken the view that as the 
plaintiff was suing in respect of half the mortgage debt, be was entitled to bring only 
half the mortgaged property to sale. Now it is necessary to emphasize the indivisible 
character of the mortgage security. Seetion 67, sub-cl. \d), of the Transfer of Pro- 
perty Act, does not authorize a person interested in part only of the mortgage-money 
to institute a suit relating gnly to a corresponding part of the mortgaged property un- 
lese the mortgagees have, with the consent of the mortgagor, severed their interests 
under the mortgage. Therefore the normal ordinary rule is that the mortgagee must 
sue in respect of the whole mortgage debt and must seek to enforce his security against 
the whole of the mortgaged property. Now in this case the mortgagee cannot sue in 
‘respect of the whole of the mortgage debt because his co-mortgagee having purchased 
the equity of redemption, the other half of the mortgage debt which belonged to de- 
fendant No. 2 was merged when the equity of redemption was purchased. But that 
does not mean that the mortgagee was compelled to enforce his mortgage debt only 
against one-half of the security. If the mortgage security is indivisible, as I have 
stated, then the security for the whole of the debt or any part thereof was the whole 
of the mortgaged property and not merely any part thereof, and it was not open to 
„the plaintiff's co-mortgagee by purchasing the equity of redemption to reduce his ge- 
curity from the whole of the property to only a half. There is no suggestion here Mat 
the plaintiff had consented to defendant No. 2 purchasing the equity of redemption 
and his looking to only half the property as security for his debt. ‘Fhe lower appellate 
_ Court has taken the view that it will be inequitable to allow the plaintiff to proceed 
against the entire mortgaged property ; and it has relied on a decision in Mohan Lal 
v. Prasadi Lob, In that case one-half of the mortgaged property had been purchased 
by one of the co-mortgagees of the plaintiffs and the plaintiffs came to Court seeking 
to bring to sale the whole of the property in saffisfaction of their share of the mort- 
gage debt. The Court consisting of Mr. Justice Stuart and Mr. Justice Sulaiman 
held that the plaintiffs were only entitled toebring to sale a portion of the property 
corresponding to what was found as a fact to be the share of the mortgage debt to 
which they were entitled. Now it is important to note that although the plaintiffs 
-were seeking to sell the whole of the property, their co-mortgagee who had purchased 
the equity of redemption was not made a party to the suit. «It is difficilt to under- 
stand how in the absence of that co-mortgagee the plaintiffs could have obt#ined a 
decree for the sale of the whole of the property. On that ground alone the plaintiffs’ 
guit to sell the whole property- should have failed. But in so far as the learned Judges 
take the view that a co-mortgagee can only enforce his part of the mortgage debt 
against a corresponding share of the mortgage property if the other co-mortgagee has 
been paid off without the consent of the former co-mortgagee, with great respect to 
the learned Judges I do not agree with the view taken by them; and I find ¢hat Sir 
Dinshah Mulla in his well-known treatise on the Transfer of Property Act at p. 423 
in referring to this case takes the view that the decision is erroneous and’ is coftrary 
to the principle that a mortgage interest cannot be severed witheut the consent of all 
mortgagees and mortgagors. In Arunachdlam Chetty v. Ramasamy Ayyar? one of 
the two co-mortgagees accepted in full satisfaction of the mortgage an amount less than 
the amoynt due. He was also directed to pay the co-mortgagee his share of the debt. 
The other’ co-mortgagee had not consented to the arrangement and, therefore, sued 
to enforce, against the whole of the mortgaged property, hia share of the debt; and 
1 (1922) I. L. R. 45 AlL 46. 2 [1928] A. L R. Mad. 933. j 
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the Court consisting of Mr. Justice Phillips and Mr. Justice Devadoss held that 
suit was maintainable. i eee 

.Mr. Belvi for respondent No. 2 has urged that the decree taken before thd trial 
Court was really a cgnsent decree and the parties agreed to the form in which the de- 
cree should be taken, and, therefore, no appeal lay from a consent decree. Now as 
far as I can see from the judgment of the trial Court, both the learned pleaders on 
behalf of the plaintiff and defendant No. 2 seem to have admitted that the position 
in law as laid down in Mohan Lal v. Prasadi Lal was correct ; and having taken that 
view, they agreed that a degree shotild be passed only against half of the property. 
But the decree was not a consent decree nor does the decree so state; and when the 
matter went to the lower appellate Court in appeal, no objection was taken on behalf 
of the respondents that no appeal lay from a consent decree. An admission on a 
question of law by a pleader does not bind his client ; and whatever his learned pleader 
might have admitted before the trial Court, it is open to his learned advocate before 
me to urge the contrary view. 
I, therefore, allow the appeal and vary the decree of the trial Court to the extent 
that in default of payment of the amount decreed, the whole of the mortgaged pro- 
perty should be sold. 8 

Defendant No. 2 must pay the costs ®f this appeal and of the appeal before the 
lower appellate Court. X 


Before Mr. Justice Chagla. 


=a VITHOBA SAVLARAM v. SHRIHARI NARAYAN.* — 


Indian Evidence Act (I of 1872), Sec. 90—Presumption—Ancient document—Whether pre- 
sumption applies to cértified copy. i 
The statutory presumption permitted by s. 90 of the Indian Evidence Act, 1872, can be 
~ yaised only with regard to the original document if produced to the Court. It does not 
apply to a certified copy when the original document is not before the Court. 
Basant Singh v. Brijraj Saran Singh', followed. 
THE facts of the case appear suffidently from the judgment. 


A. G. Desai, with M. G. Chitale, for the appellants. 
H. C. Coyajee, with Y. V. Dixit, for the respondent. 


CHAGLA J. This appeal arises from a suit filed by the respondent (original plaint- 
iff) for redemption of the property in suit. The plaintiffs case was that one Amrut 
Malhari Deshmukh mortgaged the property in suit to Sankru Khandu Hande in 1891 
to secuge a loan of Rs. 25 fixing twenty years as the period for the redemption of the 
mortgage. The plaintiff is the transferee of the right, title and interest of the heirs 
of the deceased mortgagor. The trial Court dismissed the plaintiffs suit, but on 
appeal the suit was decreed by the lower appellate Court. 

Mr. A. G. Desai on behalf of the appellants has raised three points in support of 
this appeal. The first is that the plaintiff has failed to prove the mortgage on which 
his suit, was based. The position with regard to this mortgage of 1891 is that the 
original document is note forthcoming, and the plaintiff proved this document by a 
certified copy. Now a mortgage-deed is, under s. 74 of the Indian Evidence Act, 
1872, a public document because public records of mortgages are kept in British 
India ; and under s. 65 secondary evidence,can be given when the’ original is a public 
document ; and under 8.77 certified copies may be produced in proof of the contents 
of public documents. Therefore, there is no doubt that by producing this certified 

* Decided, August 9, 1944. Second Appeal by V. B. Poddar, Subordinate Tudge at Jun- 
No. 41 of 1943, from the decision of M. S. nar, in Civil Suit No. 395 of 1988. 


Se pers Judge at Poona, in Appeal 1 (1985) 37.Bom L. R 8&6, P.C. 
No. of 1941, ‘reversing the decree passed 
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copy the plaintiff proved the contents of the mortgage-deed of 1891. But 
the, question raised by Mr. Desai is that there is no evidence of the execution 
of this mortgage-deed. It will be remembered that this is a°suit by a morn- 
gago to redeem the mortgaged property and the execution would be by the 
mortgagor. The question is whether by producing a certified copy of this regis- 
tered document can it be said that the plaintiff has provefl that the mortgage- 
deed was executed by the mortgagor? This is a certified topy of the original 
mortgage-deed which was entered in the book kept in the office of the Sub-Registrar. 
Therefore if the book from the Sub-Registrar’s Office had been produced, the copy 
in that book would certainly Be more than thiaty year, old. The Indian Evidence 
Act and also s. 57, sub-cl. (5), of the Indian Registration Act, make it permissible 
for a party, instead of producing the original public document, to prove that public 
document by a certified copy ; and, therefore, I will assume that the copy which the 
plaintiff proved waa a copy more than thirty years old. If the copy was more than 
thirty years old, can it be said that by that reason alone the execution of the docu- 
meat is proved? Now if a document is more than thirty years old and is produced 
from any. custody which the Court in the particular case considers proper, 3 90 of 
the Indian Evidence Act permits the Court to presume that the signature and every 
other part of such document, which purpotts to be in the handwriting of any  parti- 
cular person, is in that person’a handwriting? and in the case of a document executed 
or attested, that it was duly executed and attested Dy the persons by whom it purports 
to be executed and attested. Now the copy itself ot the certified copy or the copy 
in the Sub-Registrar’s Office does not purport to be in the handwriting of the exe- 
cutant nor does the copy purport to be signed by the executant. What the copy ggn- 
tains is a copy of the signature of the executant on the original document. Their Lord- 
ships of the Privy Council in Basant Singh v. Brijraj Saran Singh emphatically dis- 
sented from a series of cases decided in India that secondary evidence of a document 
which was more than thirty years old could prove the execution of the document which 
was lost or could not be produced in Court ; and at p. 811 their Lordships gay that- 
the clear language of s. 90 requires the production to the Court of the particular docu- 
ment, in regard to which the Court may make the statutory presumption. If the 
document produced is a copy, admitted under®s. 65 as secondary evidence, and it 
is produced from proper custody and is over thirty years old, then the signatures 
authenticating the copy may be presumed to*be genuine. Therefore the statutory pre- 
sumption under s. 90-can be raised only with regard to the actual document produced 
to the Court ; it cannot be raised with regard to the original document. ^ What Mr. 
Coyajee wants me to do is to raise the presumption under s. 90 that the original mort- 
gage-deed which he is not in a position to produce was executed by the mortgagor. 
His contention is clearly untenable in view of the clear decision of the Privy “Council 
to which I have just referred. Mr. Coyajee contends that the Privy Council was not 
considering ihe case of a registered document. I fail to see how in principle a regs- 
tered document makes any difference. All that the Indian Evidence Act does is that 
it permits secondary evidence to be given of a registered document because it is a 
public document within the meaning of s. 74, and under s. 77 it provides that certi- 
fied copies may be produced in proof of the contents of the public documents. All 
that a certified copy does is that it authenticates the genuineness of the copy, The 
Court presumes that the original document had the same contents as the copy. It 
certainly dogs not ‘prove the actual execution of the original document. I, therefore, 
hold that the actual execution of the mortgage-deed was not proved by the secondary , 
evidence that was tendered by the plaintiff in the Courts below. [The rest of the 
judgmént is not material to this report. ] 
1 (1985) 37 Bom. L. R 805, P.C. 
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Before Sir Leonard” Stone, Ki, Chief Justice, Mi. Justice Konia and Mr. Justice Digstia. . 
.e MANGALDAS GIRDHARDAS v. GOVINDLAL ISHWARLAL.* 


Landlord and tenant—Sjectment suit—Whether sub-tenant can be joined as party—Bombay 
Rent Restriction Act (Bom. XVI ‘of 1989), Sæ. 4. 
In a suit for ejectment brought by a landlord against his tenant, the sub-tenant has 
no Tight to be joined as a party. 
Suryanarayenan V. Narasimha, 
Punmanchend Velaj v. Bombay Cloth Market Company, Limited,? disapproved. 


EJECTMENT suit, Govindlal and another ( opponents Nos. 1 and 2) filed a suit 
to eject Ambalal and another (opponents Nos. 3 and-4$ to eject them from the 
property let to them. Mangaldas (applicant), sub-tenant, applied to the Court to be 
joined as a party to the suit, but the trial Court dismissed the application. 

The applicant applied to the High Court, where tha application was heard by 
Macklin J. on November 24, 1943. The following judgment was delivered. 

MACKLIN J. This is an application by a sub-tenant for being brought on the 
record of a case between landlord and tetant on the ground that the word ‘tenant,’ 
occurring in 8. 11 of the Bombay Renf Restriction Act, 1939, includes sub-tenant. 
In support of his contention that he is so inchided he relies on the remarks of Beau- 
mont C. J. in Punamchand Velraj v. Bombay Cloth Market Company, Limited. 
Strictly speaking those remarks were obiter, because it was possible to decide the 
cagg on another ground ; but they suggest that previous decisions of this Court on a 
. similar Act passed in 1918 are incorrect and may at some time call for review. Sit- 
ting alone J am bound by the previous decisions, nduding the decision of a bench 
of this Court in Suryanarayanan v. Narsimha.* 

On the whole I think it better that this application should be heard either by a 
division bench or by a full bench, as the Chief Justice may determine. The mat- 
ter is of considerable importance. As has been pointed’ out by the trial Court, in- 
convenience might be caused if it were necessary to add sub-tenants as parties to such 
suits in every case. On the other hand if sub-tenanta are entitled to be heard, they 
Ought to be added, however great the inconvenience may be, 


The application was heard on March 16, 1944, by a full bench consisting of Stone 
C. J., Kania and Divatia JJ. 


R. M. Skak, for the applicant. 
N. M. Shak, with H.:M. Choksi, for opponenta Nos. 1 and 2, 


Strone C. J. This is an application by a sub-tenant to be joined as a party in a 
euit between the superior landlord and his own landlord. The application is based 
upon the definition clause in the Bombay Rent Restriction Act, 1939, where the 
expression “teflant” is extended to ap under-tenant. In my judgment this is a 
complete fallacy: and has nothing. to do with the matter at all. There is no statutory 
right or any other right which gives an under-tenant a title or right to intervene in 
proceedifgs between a superior landlord and his own landlord in order to seek relief 
against an order of forfeiture. That being so, there is no way in which he can in- 
tervene except by an application showing that~something will be done in the pro- 
ceedings which will prejudice his legal rights. But when the fornt of the warrant of 


* Decided, March 16, 1944. Civil Revi- 1 Caer ae ean 
sion Application No. 265 of 1943, from an 2 iva eres R. 240. 

order by A. A. Badshah, Second a ee 45 Bom. L. R. 240. ° 
Joint Subordinate Judge at Abmedabad, on 4 (1925) 27 Bom. L. R 938. 

Exhibit No. 19 in Salt No, 761 of 1942, 
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s 
execution which may be obtained by the superior landlord in this case is examined, 
if will be found that that argument is groundless, since the warrant is limited 

eviction of any person bound by this decree. If the apflicant has any legal 
rig®t to remain in occupation of the premises by virtue of the Rent Restriction Act, on 
which I pronounce no opinion, the time to raise that matter will be in the execution 
proceedings. A 

The application is accordingly dismissed with costs. 

KANIA J. I agree. There can be only two grounds on which a party can claim 
to come on record of a suiteinstituted and pending between other parties. The first 
is when he satisfies the Court that fe is a neceseary® party and in hig absence the 
rights between the original parties cannot be properly decided. When there is a 
landlord and a tenant and the premises are sub-let, there is neither privity of con- 
tract nor estate between the landlord and the sub-tenant. The terme on which‘ the 
premises may be let by the tenant to the subtenant may be different, the area let 
may be different, and, ag has been pointed out in the present case, the law govern- 
ing tha relations of the parties may also be different. It will therefore be quite im- 
proper to say that as a general rule the sub-tenamt has a right to come in a suit 
between the landlord and the tenant to „determine their rights inter se. The second 
ground is whem he satisfies the Court that he is a proper party within the meaning 
of O. I, r. 10. Normally a person can be called a proper party, if in his absence 
a decision may be pronounced by the Court ahd it might adversely affect him. It 
must be. realised that the Court pronounces judgment between the parties who are 
impleaded, and the judgment does not affect other parties. If any decision is given 
~ which affects a third party, the same is clearly not binding on him unless thesshird 
party derives his title under one of the parties. That is an elementary principle of 
law which cannot be disputed. In the present case nothing is pointed out to support 
the contention that a decision between the parties to this suit will necessarily preju- 
dice the applicant, without the applicant having any remedy at all. If the applicant 
has a right to remain in the premises, as against the euperior landlord, -either by 
virtue of a contract or a statutory right, he will have an opportunity to urge-it before 
a judicial tribunal, when he is attempted tobe evicted, after a decree is passed in 
favour of the superior landlord. Unless it can be established that his rights were 
likely to be prejudiced, I dg not see how be can be called a proper party. 

This matter originally came before Macklin J. and he referred the matter to a divi- 
sion bench or a full bench in view of the observations of Beaumont C. J. in Punem- 
chand Velraj v. Bombay Cloth Market Company, Limitdd1 With all respect, in 
my opinion, those observations were obiter and are not supported by the law of the 
land. I must point out that the learned Chief Justice has omitted to takg notice of 
Suryenarayanan v. Narsimha.* He has considered a judgment of Pratt J. in Sugan- 
chand v. Motilal. The former decision was of a division bench of this Court and 
was binding on a single Judge. I should also point out that by the definition inserted 
in the Rent Restriction Act of 1939, the attempt of the legislature ‘is to give a relief 
as between the tenant and his sub-tenant in the same way as relief can be granted 
as between the superior landlord and his tenant. That appears to be the only object for 
including in the definition of “tenant”, a sub-tenant fdr the purposes of that Act. 
I fail to appreciate the discussion in respect of s. 15 of the Bombay Rent Restriction 
Act, 1939, which deals with the fixing of standard rent. In s. 15 the different con- 
tingencies under which standard rent ef particular small premises which the Court 
is called upon to fm and which had not been previously let as one parcel, are dealt 
with, I do not think that helpe in the decision of the question whether the sub-tenant 


1 (192) 45 Bom L R. 240, 3 (1921) 24 Bom L R. 154. 
2 (1925) 27 Bom. L. R. 938. 
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_is a necessary or proper party in a suit for ejectment by the landlord against the ori- 
ginal tenant. In my opinion the reasoning of Pratt J. adopted in the later case gis 
correct, and J agree* with that decision. d 
DIVATIA J. I agree. There ia no doubt that uider the ordinary law of lan rd 
and tenant the petitioner, who is a sub-tenant, is not a necessary party to this suit 
by the superior landio for the eviction of his tenant. There is no privity between 
the petitioner and the “superior landlord. A necessary -party is one without whose 
presence no decree could be passed. That, however, is not the case here. The sub- 
tenant has admittedly not taken any assignment of the lease in favour of the tenant. 
It is, therefore, clear that the, superior landlord is entitled to eject his tenant, and 
the sub-tenant deriving his title under the tenant is algo liable to be ejected in execu- 
tion of the decree. 

‘Tt is, however, contended that a sub-tenant is included in the definition of “ tenant” 
in s. 4 of the Bombay Rent Restriction Act, 1939. It is quite true that under that 
section the expression “landlord” includes a tenant who sub-lets any premises and 
every person who derives his title under a landlord, and that the expression “ tenant ” 
includes every person who from time to time derives title under a tenant. That 
definition means that the relation between a tenant and a sub-tenant is the same as 
between the superior landlord and the tenarft. It does not, in my opinion, establiah 
any ptivity between the superior landlord &nd the sub-tenant. The fact that a sub- 
tenancy has been created by the tengnt may be considered for the purpose of fixing 
the standard rent under s. 19 of the Bombay Rent Restriction Act, but it does not 
follow therefrom that if the superior landlord wishes to evict his tenant, the sub- 
tenant must be joined as a party. to the suit. If he is in posesion, he comes in at 
the Sage of execution of the decree. The observations of Sir John Beaumont C. J. 
in Punamchond Velraj v. Bombay Cloth Market Company, Limited, do not amount 
to a decision that in all cases under the Rent Restriction Act a eubtenant is a 
necessary party to a suit by the superior landlord for eviction against his tenant. 
In that case the landlord had also served a notice tO quit on the subtenant who 
was made a party to the suit and the observations related to the point as to whe- 
ther the sub-tenant was not imcluded in the definition as he did not pay rent to 
the superior landlord. The opinion efpressed was that the sub-tenant was entitled © 
to the protection of the Act as he was included in the definition. But the point was 
regarded as immaterial as the tenant himsélf had a good answer to the suit for poss- 
ession, On the other hand, it is expressly decided by a Division Bench in Sw ya- 
narayanon v. Narsimha, under the Rent Restriction Act of 1918 which contained 
the same definition, that where the landlord seeks to evict his own tenant, he can- 
not be opposed by the person who has been put in possession without his consent by 
his tenant? ‘That decision is, in my opinion, correct. In the present case, the petitioner 
was not put in possession with the superior landlord’s consent and he is not, there- 
fore, a necessary party to the suit I agree that the rule should be discharged. 


1 (1942) 45 Bom. L, R. 240. 2 (1925) 27 Bom. L. R. 938. 
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Before Mr, Justice Loker, Mr. Justice Weston, and Mr. Justice Rajadhyaksha. 
' RAMCHANDRA BALAJI v. SHANKAR -APPARAO.* 


H law —Adoption—Adoption in point family by deceased coparcener’s widow—Effect of 
‘such adoption—Property in hands of other coparcener's heit—Bombay Hereditary Offices 
Act (Bom. III of 1874), Sec. 836—Representative watandat—Claim to be declared as suck. 

On the death of a watandar, who lived jointly with his twd sons A and B and who 
left family property as well aa watan lands, hia eldest eon A applied to the revenue 
authorities to be registered ap a representative watandar, but he died during the pend- 
emcy of the proceedings The name of the other son B was thereupon registered as 
such. B who has no son adopted defendant No. 1 in 1919, and in 1920 passed in his 
favour a deed of relinquishment in respect of both hi family property aa well as the 
watan lands.. The name of tlefendant No. 1 waa then substituted for that of B as a 
representative watandar in the revenue records. B died in 1923. -In 1936 A's widow 
(defendant No. 4) adopted the plaintiff. In 1937 the plaintiff sued to recover his. 
moiety by partition of the family property and also for a declaration that he was the 
nearest heir of the deceased representative watandar :— 

Held (1) that, even if the deed of relinquishment passed by B in favour of defendant 
No. 1 effected a partition between them and put an end to the coparcenary, the plaintiff's 
adoption was valid and that he was entitled to daim a re-partition of the family pro- 
perty inthe hands of defendant No. 1 and to recover possession of his half share in it : 

Andnt Bkikeppa Paiil v. Shanhor Ramckandra Patil followed. 

(2) that the plaintiff was’ not entitled to the declaration sought, for the last repre- 

sentative watandar wad B, and not A nor A's father. 


Surt for possession of lands and for declaration. 

The lands in euit, which were watan lands, belonged originally to one Ramchandre 
Devji, to whom the parties were related as shown in the following : 
Ramchandra Devji 

. i 
| ; 
= Bhagubai (D 4.) Balsi 
~ es Ramachandra (D. 1.). 
Shankar (PIF.). et = 


es 
Gove Os E (D. 3.) 
Ramchandra Deyji died in 1900 leavięg him surviving two sons: Apparao and. 
Balaji. Apparao died in 1904 leaving behind him his widow Bhagubai (defendant 
No. 4). Balaji had no son. He adopted Ramchandra (defendant No. 1) on Novem- 
ber 17, 1919. Ramachandra had two sons, Govind and Shridhar (defendants Noe. 2 
and 3). On November 19, 1920, Balaji passed a deed of relinquishment by which 
he transferred his interest in the family properties to defendant No. -1 for aeconsidera- 
tion of Rs. 1,500. The deed provided among other things :— 

“I cannot pull on well with [your natural father]. Hence for my subelstence during my 
Hfe, you are to pay me Rs. 1,500 as (maintenance) amount and regarding the lands and 
kulkarni service and the rest I having given up all my right, made you the owner (thereof), 
.you are ta enjoy (the property) in your perpetual right of ownership from generation to 
generation. From today, I or my heis and legal representatives will absoiuigly have no 
right or interest whatever (in the property).” 

During the lifetime of Ramchandra Devji he was recognised as a representative 
watandar and held the office of kulkarni. On his death, while the proceedings were 
pending before the revenue officers for appointment of representative watandar, 


* Decided, July 13, 1944, Letters Patent peal No. 26 of 1930, reversing the decree 
Appeal No. 25 of 1942, from the decision of poe cg eae ise 


by D. G. 1 (1943) 46 Bom. L. R. 1, P.C. à 
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Ape “Ciba oid: a ee a a eae After the deed of relinquishment 
by Balaji, the appointment fell on defendant No. 1. 5 ' 

Balaji died on May 30, 1923. 

-~ On May 25, 1936, Bhagubai (defendant No. 4) adopted Shankar (plaintiff). 

On February 10, 1937, the plaintiff filed a suit for partition of watan lands and 
for a declaration that fe was entitled to the office of kulkarni of the four villages of 
Tidgundi, Tillihal, Kæbnal and Bamnalli as the nearest heir of Ramchandra Devji. 

The trial Court dismissed the suit holding that on relinquishment by Balaji the 
scoparcenary between him and his son defendant No. 1 came to an end, that the pro- 
perty jn the hands of defendapt No. b thereafter becamè his abeolute property which 
Gee eee eee 
Tight td that property. 

On appeal this decree was reversed by the District Judge who held that the relin- 
quishment did not effect a partition between Balaji and defendant No. 1, that there 
was no extinction of the coparcenary of which Apparao was a member, and that the 
plaintiff was entitled to a decree. 

Defendants appealed to the High Court. 

The appeal was heard by N. J. Wadia J. Se EAE Oa eres oe 
1942, and delivered the following judgment J 


N. J. Wata J. . This appeal arises out of a suit filêd by respondent No. 1 Shankar 
Apparao alias Gururao Kulkarni for*possession by partition of his half ehsre in œr- 
tain lands together with mesne profita, and for a declaration that he was entitled to 
the kulkarni watan rights of the four villages of Tidgundi, Tillihal, Kannal and Bam- 
nalas being the nearest heir of the deceased holder of the watar. The facts neces- 
sary for the purposes of the appeal are as follows. The property originally 
belonged to one Ramchandra Devji who died m the year 1900 leaving behind him 
two sons, Apparao alias Gururao and Balaji. Before the property could be 
entered in the name of the elder aon -Apparao, he died in the year 1904 leaving 
only a widow Bhagubai, who was defendant No. 4 in the suit. The immoveable 
property and the watan rights were entered in the name of Apparao’s younger bro- 
ther Balaji. In the year 1919 Balajisadopted defendant No. 1 Ramchandra, and 
-œn November 19, 1920, about a year after the adoption, he executed a document 
called a kakku bitta patra or deed of reljaquishment in favour of his: adopted son 
with regard both to the immoveable property and the kulkarni watan rights in all 
the four villages. In accordance with that document defendant No. 1 got possession 
-of the property. On May 25, 1936, thirty-two years after the death of Apparao, his 
widow defendant No. 4 adopted the plaintiff, and the plaintiff filed the suit out of 
which this appeal arises, in 1937. The trial Court dismissed the suit on the ground that 
the effect of the deed of relinquiahment execut@d by Balaji in favour of defendant 
No. 1 in 1920 was to-bring about a partition between Balaji and defendant No.-1 ; 
with the result that the coparcenery came to an end, and the subsequent adoption of ~ 
the plaintiff by Apparao’s widow, though valid, would give the plaintiff no right 
to either the immoveable property or the watan rights which had already become the 
separate psoperty of defendant No. 1 prior to the plaintiffs adoption.. _In appeal 
the learned District Judge took the contrary view and held that-the effect of the 
deed of felinquishment of 1920 merely was that Balaji went out of the joint family, 
but it did not affect the nature of the property in the hands of the remaining mem- 
ber of the coparcenery, defendant No. 1, who continued to be the sole surviving 
‘member of the joint family. There was therefore according to him a joint family 
in existence at the time of the plaintiffs adoption, and that being so, the plajntiff 
‘by reason of his adoption was entitled to a half share in the property as well as to 
-a declaration that be was the nearest heir to the deceased representative watandar 
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Ramchandra Devji and entitled as such to have his name 'entered in the watan 

wegister in preference to defendant No. 1 Ramachandra in respect of the four kul- 
i watans. Against that decree defendant No. 1 Ramchandr& and’his sons defend- 
ts Nos. 2 and 3 have appealed. 

It is conceded by Mr. Madbbavi for the respondent plaintiff that if as a ‘result 
of the deed of relinquishment of 1920 there was a separatfon between Balaji Ram- 
chandra and defendant No. 1, the plaintiff's suit must fail at least as regards the i 
immoveable property, though he contends that the plaintiff would still be entitled 
to the declaration as regards the watan rights. The main question therefore for 
decision in the appeal is Whether the document of, November - 1920 (exhibit 32) 
effecied a partition between, Balaji Ramchandra and defendant No. 1, with the 
result that the joint fgmily of which these two had been coparceners ceased to exist. 
To determine this question one must look at the document itself. The deed 
says in terms that it is a kakku bitta patra or a deed of relinquishment of rights 
regarding lands and kulkarni watans. It is executed by Balaji Ramchandra in 
favour of his minor adopted son Ramchandra _ Balaji represented by his natural 
father Venkaji Narasinha Kulkarni. Balaji says in the document that Ramchandra 
was his adopted son; that Balaji could not pull on with the natural father of Ram- 
chandra and that in consequence resifence in the natural father’s house and the 
earning of his livelihood had become inposible. The deed then goes on to say: 
“Hence for my eubsistencd during my life, you are to pay me Rs. 1,500 as maintenance 
amount and regarding the lands and right of kulkarni service and the rest ag detailed below, 
I, having given up all my rights, made you the owner thereof.” 

Out of the Re. 1,500 fixed for maintenance Rs. 500 had already been receiygd and 
the balance of Rs. 1,000 was to be paid in two instalmenta. The immoveable pro- 
perty and the watan rights are then mentioned. The document then goes on to say: 

“With respect to these lands and the watan right of kulkarni service I have relinquished 
my right and have made you the owner thereof. You are to enjoy the property in your 
perpetual right of ownership frtm generation to generation. From to-day, I or my heirs and 
legal representatives will absolutely have no right or interest whatever in the property. And 
with regard to my maintenance so long as I live, it is agreed that Rs. 1,500 are to be paid to 
me as stated above. Accordingly I shall takeethe amount and ahall have my subsistence. 
I aball not ask you any thing even for my maintenance. In case I contract debts any where 
you are not responsible for the same.” . 

Balaji received Re, 1,500 by way of maintenance in retum for executing the deed 
of relinquishment. The plaintiff who has filed this suit for a half share in the im- 
moveable property has valued the suit at Rs. 1,500, and it is strenuously contended 
by Mr. Datar for the appellants that according to the plaintiffs own valuation Balaji 
when executing the deed of relinquishment received an amount exactly equal to the 
half share in the joint family property to which he would have been entitled on parti- 
tion, and that this is a very strong indication that what Balaji intended to effect by 
the document was a partition, though it was nominally described, as a deed of relin- 
quishment. Mayne in his Hindu Law, 40th edition, p. 565 says: “Separation of a 
coparcener may be effected by renunciation of his interest in the famity property.” 
He quotes in support the text of Yajnavalkya to the effect that— -— The separation of 
one, who is able to support himself and is not desirous of partition, may be completed 
by giving him eome trifle”. This was the view taken by the Madras High Court 
in Peddayya v. Ramalingam, in which it was held that a renunciation by two out 
of four brothers constituting a joint fåmily in favour of a third brother could be made 
and that such a renunciation need not be in favour of all; and it was observed that 
aceording to the Smritis the renunciation would operate as an alienation of the copar- 


1 41888) I. L, R. 11 Mad. 406. 


. 
‘ 
hd 
. 


124 é THE BOMBAY LAW REPORTER. |VOL, XLV. 
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cenery interest in favour of the othere. The question as to the effect of a deed of 
renunciation is dealt with by the Privy Council in Alluri Venkatapathi Raju v. Dentus 
luri Venkatanarastmaa Raju. In that case in dealing with the question of i 
tion, their Lordships held that renunciation by one member of his interest in the j 
family estate merely extinguishes his interest in the estate, but does not affect the 
status of the remaining*membera quo-ad the family property, and they continue to 
be coparceners as before® and the only effect of the renunciation is to reduce the num- 
ber of persons to whom shares would be allotted if, and when, a division of the estate 
takes place. The question whether in any particular case the document passed is a 
mere deed of relinquishment or a deed of partition is onë to be decided on the facts 
and circumstances of each case." Mr. Datar for the appellants has relied on the deci- 
sion in Balkrishna Trimbak Tendulkar v. Savitribai#? in which it was held that the 
effect of a Hindu son relinquishing for a sum of money his share in the property of 
his father, natural or adoptive, and agreeing not to claim it-during or after his father’s 
lifetime, is to place him in the position of a separated son. But in that case the docu- 
ment was in terms a forkat or a deed of separation. In the present case, although 
it is true that Balaji received- Rs. 1,500, which represented roughly the value of the 
half share of the property to which he was entitled on partition, the document nowhere 
mentions that he intended to separate, or what his share in the property was, or that 
the sum of Rs. 1,500 taken by him for mainftnance repysented the value of his share. 
The only reason given for the executign of the deed of renunciation was that Balaji 
was unable to get on with the natural father of his adopted son. If the object of 
executing the document was to effect a separation, one would have expected this to be 
specifically mentioned. Instead of this he expressly mentions that he was renouncing. 
his interest in the joint family property and making Ramachandra the sole owner of 
it.. Mr. Datar for the appellants has also relied on the decision in Lakshmi Achi v. 
Narayanasomi Natker.* In that case out of two members of the joint family, A and 
B, A sold his share in some of the family, properties, not to a stranger, but to B, and’ 
it was held that A thereafter became divided from B in respect of theaa properties. 
without any right of survivorship thereto. This view however was dissented from. 
in a later judgment of the Madras -High Court in Ramesubbaaya v. Ganapathtrajut 
in which the decision in Lakshmi Ack?’s*case was disapproved and it was beld that 
where a member of a joint Hindu family consisting of himself and his son purports 
to alienate, not’his share in the items of th® joint family property, but, the entirety 
of those items including his son’s share therein, 4s the father and managing member 
for family necessity, no question of any severance of status will result from such 
alienations, and that an alienation by a member of a joint Hindu family of hia share 
in the whole of the joint family property or any part thereof does not sever his stutus. 
from the family and make him a divided member even in respect of the property alie- 
nated, and the mere recovery by the other members of their shares therein will not 
alter the status of the family. 

The question in dach case is whether the Ignguage of the document itself shows that 
there was an unequivocal intention to effect a separation. In the absence of any such 
intention, either expressed in the document or to be gathered from the surrounding 
circumstances, the only effectrof a deed of renunciation would be to extinguish the 
interest ofethe renouncing member in the coparcenery, leaving the coparcenery itself” 
intact The fact that the coparcenery consisted of two members, one of wham re- 
nounced hia interest, would not affect the status of the remaining coparcener or the 
nature of the property in his hands. The remaining coparcener would continue to 
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be a member of the joint family and the property in his hands would be joint family 
Koperty, and that seems to me to be the position in the present case. Balaji did 
not in the deed of renunciation anywhere express any intention to effect a separation | 
-between himself and hig adopted son. That the adopted son was at the time a minor 
would in itself be a strong ground for assuming that there cpuld have been no inten- 
tion on .the part of the father to effect a separation. The fact that Balaji received 
a sum which represented roughly half the value of the property by way of mainten- 
ance, though undoubtedly q circumstance which must be taken into consideration, is 
not by itself a conclusive indication that the fitentiomeof Balaji was to effect a separa- 
tion. I agree, therefore, with the view which the learned District Judge has taken 
that the document exhibit 32 did not effect a partition between Balaji and his adopted 
son Ramchandra, and that the effect of that document was not to bring about an 
extinction of the coparcenery. The result therefore is that even though Balaji relin- 
quished his interest in the joint family property, the joint family survived, and as 
defendant No. 1 was the last coparcener in that family, the property in his hands con- 
tinued to be joint family property. When the plaintiff was adopted by Apparao’s 
widow in May 1936, he became a member of the joint family and became entitled 
therefore on partition to a half share in {he immoveable property of the family. 

The plaintiff had also praytd for a declaration that he was the nearest heir to the 
_ deceased representative watdndar for the purpose of e. 36 of the Hereditary Offices 
Act. It ig well settled that a suit for such a declaration can be filed. The prayer 
in the plaint was vague. The plaintiff merely prayed that he was nearer than de- 
fendant No. 1 and his name may be entered in the register. The learned dèistrict 
Judge has given him a declaration in the proper form that he is the nearest heir to 
the representative watandar Ramchandra Devji and entitled to have his name entered 
in the watan register in preference to respondent No. 1 Ramchandra Balaji. Sub- 
section (3) of s. 36 of the Hereditary Offices Act allows such a suit to be filed. It 
is contended for the appellants that a declaration in the form in which the learned 
District Judge has given it cannot be given in the present case, because since the death 
of Ramchandra Devji, the names of two persons Balaji and defendant No. 1 have 
been entered in succession in the watan register as representative watandars. Balaji 
was entered as the representative watandgr on the death of Ramchandra Devji, Appa- 
rao having died before his name could be entered. The name of Ramchandra 
defendant No. 1 was entered before Balaji died on the strength of the deed of relin- 
quishment. The entry was confirmed after Balaji’s death. The plaintiff by reason of his 
adoption has become the representative of the elder branch, and according to the rule 
of lineal primogeniture, which prevails in the watan family, he is the nearest heir to 
the deceased representative watandar Ramchandra Devji. The difficulty in this case 
is created by the fact that at the time when Apparao died and the name of Balaji 
was entered, and when the name of defendant No. 1 was entered in succession to 
Balaji, the plaintiff was not in existences his adoption having taken place Jong after 
defendant No. 1’s name was entered. But as the family is held to be a joint one 
and the plaintiff represents the elder branch in the watan family, he is entitled to 
the declaration which the learned District Judge has given him. 

The appeal is dismissed with costs in favour of respondent No. 1. 

There was a Letters Patent appeal, which -was heard by a full bench consisting of 
Lokur, Weston and Rajadhyakeha JJ. 

K. G. Dater, for the appellants. E thal EE E or tis 
undivided interest in the landa operated as partition between himself and his son and 
the coparcenery which then consisted of himself and his son came to an end by such 
partition. er 
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The adopted son is not entitled to any abare in the family property for two reasons? 
Firet, on the date of*adoption, the coparcenery of which his adoptive father, w 
alive, was a member is no longer in existence, the same having been already dissall- 
ed by an earlier partition in the family. He could not be introduced into the old 
coparcenery, or what I fay call hia father’s coparcenery, ag a member with a right 
to claim partition or in fact into any new coparcenery or coparceneries that come into 
existence after partition. It is only the coparcener who éan claim partition and not 
every member of the joint family. A joint family consists of all persons lineally 
descended from a common ancestor and includes their wives hnd unmarried daughters ; 
while, a Hindu coparcenery is a much narrower body; cqnsisting only of those persons 
who acquire by birth or adoption an interest in the joint or coparcenery property and 
who alone have the right to enforce partition at their pleasure. 

What is the effect of partition in Hindu law on the coparcenery and its property ? 
The effect of partition is to dissolve the coparcenery with the result that the dividing 
members thenceforth hold their respective shares as their separate property descen- 
dible to their own heirg in the absence of male issue. If, however, the dividing mem- 
ber has a male issue, the share allotted to him will retain the character of coparcenery 
property only as regards such malè issue. In bther words gua a divided member and 
his issue a new coparcenery comes into exidtence. But, it is not the original copar-. 
cenety which subsisted before partition,and of which plaintiffs adoptive father in the 
present case was a member. The larger and the original coparcenery was destroyed 
by partition once for all and plaintiff could not be admitted into it on hia adoption. 

Thege are the cardinal principles of Hindu law on the subject of coparcenery and 
partition and are to be found mentioned in all modern treatises. Their correctness 
has never been doubted in any of the decided cases. They have been also well set 
out in the recent case of Hirachand v. Rowji Sojpal2 

If, therefore, partition had the effect of dissolving the oļd coparcenery, plaintiff could 
not acquire the status of a coparcener with the attendant right to demand a share. 
Tt would have been otherwise if plaintiff had been adopted before partition, for, in 
that case the old coparcenery of which pis adoptive father was a member and into 
which he could be admitted did continue, although it then consisted of only two 
members—Balaji and defendant. $ : 

Again the ancient texts speak of the absolute finality of partition and it is laid 
down that partition once made cannot be reopened except in certain specified cases, 
expressly mentioned in the texts. See Manu IX, 47, and also Mulla’s Hindu Law, 
6a. 336-339. i 

The secomd ground on which I submit that plaintiff is not entitled to claim any 
share is that partition amounts to an alienation and the adopted son cannot challenge 
and re-open such partition any more than he can challenge an alienation effectively 
made by a sole sugviving coparcener. It is the undoubted right of the coparceners 
to sever their joint status in order that they might thenceforward hold their respective 
ehares as separate and absolute property. In fact, partition is an acquisition of a 
new right ithe property. The same result is brought about by partition as by alie- 
nation. Partition is regarded as a kind of transfer : Waman v. Genpat The prin- 
ciple underlying ‘the dictum that the power of the sole surviving coparcener to deal 
with the property as his own is not impaired by.the possibility of an adoption is not 
that by alienation the rights of third parties come into existence giving rise to equit- 
able considerations but it is that at the time of such alienation the sole surviving 
coparcener haa full power and abeolute right over the property and can deal with it 
in any way he pleases. If the sole surviving coparcener can effectively alienate m the 
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exercise of his absolute right, the surviving coparceners can together as effectively 
ascent rg a ee og pan esl ara See srgrere a 

is posaible to conceive that in every generation there might remain a widow of a 
deceased coparcener. To hold that for three or four generations the remaining copr- 
cenera cannot separate and deal with their shares as their own® until the death of the 
last of sich widows, would lead to an intolerable position in*the family and would 
be placing an unwarranted restraint upon their free right of partition. 

In the recent Privy Council case of Anant Bhikappa Patil v. Shankar Ramchandra 
Patil their Lordships were cohsidering only the question of succession in its twofold 
aspect of survivorship and inheritance. I submit the* principles enunciated in that 
case should not be extended to the cases where the Court has to consider the effect of 
partition and the rights $f the adopted son to challenge or reopen such<partition. It 
is true their Lordships have approved of the reasoning of the Nagpur and Madras 
cases but only on the particular point of the widow's power to adopt which they were 
considering as the initial question. There is, I submit, nothing in the Privy Council 
judgment to suggest that their Lordships approved of the view that the adopted son 
- could reopen partition and claim his share as held by the Nagpur and Madras High 
Courts. Sankaralingam V. Veluchami2 + 

Besides, the view of the Nagpur and Madras High Courts is based essentially on 
the notion that the rights of the adopted son relate back to the date of the death of 
his adoptive father. But aa long ago as 1858, the Privy Council held in Banrundoss 
Mookerjea v. Mussamut Tarinee® that the rights of the adopted son come into exist- 
ence for the first time on the date of his adoption. See Mulla’s Hindu Law, p. 558, 
s. 507, and Mayne’s Hindu Law, p. 227, s. 206, and Basawantappa v. Mallappa.* 

It is true that their Lordships in the recent Privy Council case have emphasised 
the principle that there is no break in the continuity of the line. But by continuity 
is only meant that on adoption the boy is at once affiliated as son to the adoptive 
father, whatever the distance Sf time between the father’s death and the ceremony 
of adoption. It is only in this sense and for this purpose that the adoptioh can be 
said to relate back to the date of the death of the adoptive father. 

There is also some difficulty in reconciling*some of the principles stated in the 
recent Privy Council case with those in Bamundoss Mukerjea’s case or with the rule 
of law that when a male succeeds as heir #e becomes full owner of the property in- 
herited by him and.a fresh stock of descent. See Mulla’a Hindu Law, s. 166. 

I submit that the decision in Anant v. Shankar should be regarded as an authority 
for what it has actually decided and should not be extended to cases of partition. 

The Bombay cases of which Jrappa Lokappa v. Rachayya Madivalayya® ia an in- 
stance were not referred to before the Board and hava not been expressly Qvermuled. 
Many titles must be depending on the law they have laid down. We have a series 
of such cases and I submit the principle of stere decisis should apply to them. 

On the question of declaration as regards right of service, plaintiffehas not properly 
formulated his claim in that behalf either in®the plaint or at any time thereafter. The 
tellef as claimed in sub-cl. (b) of the prayer para. 9 of the plaint cannot be granted 
in view of the provisions of the Revenue Jurisdiction Act. , Besides, he has ‘hot stated 
to whom he is the nearest heir : ‘Bdsangouda v. Basalingappa and Shenker Babaji v. 
Dattatraya Bhiwaji." 

Then again the deed of relinquishment, exhibit 32, whatever may be its effect as 
partition of the lands, operates as a complete transfer ao far as the right of service 
conveyed by it is concerned. Balaji was the sole sixteen anna representative watandar™ 
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interest in the right of service till it was transferred to him by exhibit 32 js 
Tight to deal with this item of property—the right of service—as hia own would not be 
impaired by the mere possibility of an adoption and therefore the plaintiff could not 
question this transfer-which was effected sixteen years before his adoption. 

The Collector also recognised this transfer and gave effect to it. Ramachandra was 
Se ee at Sedat Cou ite sero Or ede See judgment of 
N. J. Wadia J. e 

Therefore, since the deed, exhibit 32, the right of service has become the separate 
property of Ramchandra in which plaintiff cannot claim an interest. 

Besides, it is only for the purpose of cL (3)' of s 36 of the Watan Act that an 
aggrieved party can get a declaration from the civil Court. ~ In the present case no 
question of heirship to the last deceased representative watandar has arisen. 
Defendant’s name was entered as representative watandar on the strength of exhibit 
32 in the first instance and was then confirmed on Balaji’s death as be also was the 
nearest heir to Balaji, plaintiff cannot obviously claim to be the nearest heir of Balaji . 
in preference to defendant No. 1. N. J. Wadia J. granted the declaration that plaintiff 
was the nearest heir of Ramchandra. But*that also qpuld not be granted as the ques- 
tion of heirship to Ramchandra had been decided once for all even during Balaji’s 
lifetime and could not be reopened after Balaji’s death. 

Besides, defendant No. 1’s name is not registered by the Collector as the nealest 
heip of Ramchandra in preference to whom (defendant No. 1) plaintiff claims heir- 
ship to Ramchandra. Finally, I submit the question of heirship is to be considered 
only in reference to the last deceased representative watandar and not to any remote 
ancestor, 

G. R. Madbkevi, for the respondent, was called upon only on the second point. At 
the time, when the Watan Act was drafted the difficulfy which now arises wae not in 
existence. The difficulty arose out of the decisions of the Privy Council from Bkima- 
bai v. Gurunathgowda' to Anant Bhikappa Patil v. Shankar Ramchandra Patil” Ii 
the rule of lineal primogeniture applieg I am entitled to come in. See Hanmantraya 
v. Matleshappa.* 


K. G. Datar was not called upon ty rebly. 


Loxur J. This Letters Patent Appeal against the decision of N. J. Wadia J. raises 
an important. question of Hindu law which was regarded in this Province as settled 
by the full bench ruling in Balu Sakharam v. Lahoo Sambkajit and a series of other 
rulings Which followed it. . 

The facts are simple and undisputed. One Ramchandra Devji died in 1900 poses- 
sed of the lands in suit and the right to kulkamiki watan service in four villages. He 
left behind him two sons Apparao alias Gururao and Balaji. Before Apparao’s name 
was entered in the Kulkamiki Pali Register after his father’s death, be died issueless 
in 1904 leaving behind him his widow. Bhagubai defendant No. 4. The name of 
Apparao’® brother Balaji was then entered in the Pali Register for the kulkarniki 
service. Balaji adopted Ramchandra defendant No.1 in 1919 and in 1920 he passed 
in his favour a deed of relinquishment in respect of both his immoveable property 
and the kulkamiki watan rights in the four villages Ramchandra’s name was then 
substituted for that of Balaji in the Pali Register by the Collector. Under the deed 
of relinquishment Balaji transferred all the family property to Ramchandra, defendant 
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No. 1, oa receiving from him Rs, 1,500 for his maintenance. Balaji died in 1923 
and many years after -that, on May 25, 1936, Apparao’s widoweBhagubai took the 
plaintiff in adoption and the plaintiff filed thie suit in 1937 against defendant No. 1 
and his two sons defendants Nos. 2 and 3 asking for a partition and possession of his 
half share in the family property and for a declaration that he was the owner of the 
sixteen annas kulkarniki right of service ini the said four vilages and that he was 
“the nearer heir than defendant No. 1 for his name being entered in the Pali Re- 
gister.” The defendants contended that the effect of the deed of relinquishment pass- 
ed by Balaji to defendant No»1 in 1920 was to,bring about a partition between them 
with the result that the coparcenary came to an end and that the subsequent adoption 
of the plaintiff by, Apparao’s widow, though valid, would give the plaintiff no right 
either to the immoveable property or to the right of service which had already become 
the separate property of defendant No. 1 long before the plaintiff's adoption. They 
also contended that the plaintiff was not entitled to the declaration claimed by him. 
The trial Court upheld both these contentions and dismissed the suit with costs. In 
appeal the learned District Judge took a different view and held that the deed of 
relinquishment did not effect a partition between Balaji and defendant No. 1 and 
that the coparcenary did not terminate dae result of the execution of that deed. He, 
therefore, found that defendant No. 1 continued to be the sole surviving member of 
the joint family and, therefore, not only was the plaintiffe adoption valid, but it 
entitled him to claim a half share in the property of the family in the hands of defend- 
ant No. 1. He also held that the plaintiff was entitled by the rule of primogeniture 
to have his name entered in the watan register in preference to defendant No. 1 in 
respect of the kulkarniki service in the four villages. Although the prayer caul in 
the plaint did not specify to whom the plaintiff claimed to be declared the nearer heir, 
the learned District Judge thought that he wanted a declaration that he was the nearest 
heir to the deceased representative watandar Ramchandra Devji, his grandfather. A 
decree for partition and a declaration to that effect were granted to the plaintiff and 
the decree was confirmed in second appeal. i 
In upholding the decree of the learned District Judge Wadia J. had to decide whe- 
ther the deed of relinquishment effected a partftion between Balaji and his son, since 
in view of various rulings of this Court it was fairly conceded by Mr. Madbhavi for 
the plaintiff-respondent that if as a result ofthat deed, there was a separation between 
. Balaji and defendant No. 1, the plaintiffs suit must fail, at least as regards the im- 
moveable property. In Bolu Sakharam v. Lakoo Sembkafi a full bench of this Court 
held that where a Hindu coparcenary had come to an end on the death of the last 
surviving coparcener and the family property had vested in his heir, a subsequent 
adoption by the widow of a predeceased coparcener was valid, but it did not revive 
the coparcenary and did not vest the coparcenary in the adopted son to the exclusion 
of the heir of the last holder, other than the widow hereelf. In Bammangouda Skan- 
kargouda v. Shonkargouda Rangengouda' the principle laid down by this ruling was 
extended to every case in which a coparcenary had come to an end, whether by the 
death of the last surviving coparcener or by a partition or by a severance of status. 
In Hirachand v. Rowji Sojpal* Rangnekar J. considered the whole law on the subject 
at length and took the same view. That ruling was followed by N. J. Wadia and 
Wassoodew JJ. in Irappa Lokappa v. Rachayya Madiwalayya, in which the facts 
were quite similar’ to those in the present case. One of two undivided brothers died 
leaving his widow behind him. The other brother had a son, and they made a parti- . 
tion of the family property between themselves. The widow of the predeceased bro- 
ther then adopted the plaintiff and it was held that the adoption, though valid, did not 
1 (1943) 45 Bom. L. R. 1021. 3 (1989) 41 Bom. L. R. 1300. 
2 (1988) 41 Bom. L. R. 760. a 
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give the plaintiff any right to the property, since the coparcenary had come to an epd 
on the partition between the surviving brother and his son. It follows from this that 

if the deed of relinquishment passed by Balaji to defendant No. 1 effected a 
between them, the plaintiff's adoption, though valid, could not confer upon him any 
right to the property Miready vested in defendant No. 1. A contrary view was taken 
by a full berich of thé Madras High Court in Sankaralingom v. Veluchami,) and by 
the Nagpur High Court in Bajirao v. Ramkrishna.2 This conflict of views has now 
been set at rest by the ruling of the Privy Council in Anant Bhikeppa Patil v. Shankar 
Ramchandra Patil It expressly ovestuled Balu Sakkwram v. Lahoo Sambheji and 
approved of the decision of the Nagpur High Court in Bajirao v. Ramkrishna. In the 
Privy Council case one Keshav had succeeded to cert4in watan property on the death 
of his father in 1905 and to certain other property on the deAth of his separated uncle 
Narayan in 1908. Keshav died issueless in 1917 and under Bombay Act V of 1886 
his watan property devolved upon his distant separated cousin Shankar in preference 
to his mother Gangabai. Then in 1930 Gangabai took the plaintiff Anant in adoption 
and he sued Shankar to recover the watan property from him. When the case came 
in appeal before this Court, Rangnekar and N. J. Wadia JJ., following the ruling in 
- Balu Sakharam v. Lahoo Sambkaji, held that*the adoption was valid, but the plaintiff 
could not divest Shankar of the watan preperty which had already vested in him on 
the death of Keshav. But the Priyy Council held fhat by his adoption Anant was 
constituted as the next heir of Keshav and, therefore, the effect of the adoption was 
to take the watan landa out of the hands of Shankar who was more remote than Anant 
and pass them to Anant. Their Lordships relied upon the following passage from 
the judgment in the Nagpur case cited above (p. 718) :— : 

“We regard it as clear that a Hindu family cannot be fmally brought to an end while it 
is possible in nature or law to add a male member to it. The family cannot be at an end 
while there is still a potential mother if that mother in the way of nature or in the way of 
law brings in a new male member.” . 

Their Lordehips also quoted the following passage from Mr. Ameer Ali's judgment 
in Pratapsing Shivsing v. Agarsingji Raæisingjis (p. 107) :— 
` “ Again, it{ is ta be remembered that Èn adopted son is the continuator of his adoptive 
father’s line exactly as an aurasa son, and that an adoption, so far as the continuity of the 
line ia concerned, haw a retrospective effect :e whenever the adoption may be made there ia 
no hiatus in the continuity of the line. In fact, as West and Bubler point out in their 
learned treatise on Hindu Law [3rd edition, p. 996, note (a)], the Hindu lawyers do not 
regard the male line to be extinct or a Hindu to have died without male issue until the death 
of the widow 1:enders tha continuation of the line by adoption impossible.” 

This View was approved of by their Lordships and the use of the worda “ retros- 
pective effect” indicates that the adopted‘ son is by a legal fiction to be regarded as 
born at his father’s death. Mr. Datar, however, points out that this is opposed to the 
view expressed by their Lordships in Bamundoss Mookerjea v. Mussamut T-crinee? 
In that case it was argued before the Judicial Committee that 2 widow who had 
received an authority from her husband to adopt should be considered as pregnant at 
the date Bf his death and that the son adopted by her should be regarded as æ posthu- 
mous goo, but the Judicial Committee refused to act upon any such analogy and held 
that although a son when adopted acquires the full rights of a natural born: son, his 
v rights could not relate back to any earlier period. Referring to thie case the learned 
, author of Mayne’s Hindu Law (tenth editién, p. 277) observes :— 

“Tha rights of the boy as adopted son arise only from the date of the adoption in the 


1 [1943] Mad. 309, F.-B. 4 (1918) L. R. 46 I. A. 97, 
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frase that he is bound by such acts of tHe widow as would bind the heirs of the husband 
after her.” 4 
But 

“so far aa the continui othe nis cnc the adoption ts wren Wet 
and there is no hiatus in it.” N 
In Basawaniappa v. Maileppat Wassoodew J. E observations 
at p. 274. He says :— 

„the rights of an adopted aon do not relate back ta a perlod onrtier than the date of 
his adoption.” 

“This remark: was made by him ih connection witit the validity of the alienations 
made before the adoption took place. But it has been frequently pointed out by their 
Lordshipe of the Privy Council that the adoption of a san by a widow to her deceased 
huaband is deemed to date back to her husband’s death. In Jatindra Mohan Tagore 
v. Ganendra Mohan Tagore, Gonendra Mohan Tagore v. Jatindra Mohan Tagore’ 
Willes J. delivering the judgment of the Board said (p. 397) :— 

“Such (adopted) child may be provided for aa a person whom the law recognises as in 
existence at the death of thg testator, or to whom, by way of exception, not by way of rule, 
it gives the capacity of inheriting, or i taking from the testator, as if he had existed 
at the time of the testatar’s death having actually begotten by him.” 

The same view is also expremed in Amarendra Mansingh v. Sanatan Singh? 

It follows, therefore, that the adopted son is entitled to recover his adoptive father’s 
share in the family property, subject of course to any lawful alienations that might 
have taken place prior to his adoption. This exception waa recognised by the Privy 
Council in Krishnamurthi Ayyar v. Krisknamurthi Ayyar, where their Lordships 
observed (p. 262) :— 

“When a disposition is made intra vives by one who has full power over property under 
which a portion of that property is carried away, it is clear that no rights of a son who is 
subsequently adopted can affect that portion which is disposed of.” ü 

In the recent case of Anant v. Skantker also their Lordships referred to the case of 
Vesronna v. Sayamma and said that Keahav’s right to deal with the family property 
as his own would not be impaired by the merp possibility of an adoption. 

Basing hia argument on this well recognised exception, Mr. Datar for the appellant 
contends that a partition amounts to a mutual alienation of the family properties and 
it cannot be affected by the subsequent adoption of a san to a predeceased coparcener. 
In support of this contention he relies upon the ruling in Waman v. Gonpat,* where 
it was held that a partition of joint family immoveable property between coparceners 
of the family operates as a transfer within the meaning of the term as defined in s. 5 
of the Transfer of Property, Act, 1882, and if fraudulent, it fell within 9.53 of the 
Act. This does not mean that a partition is equivalent to an alienation, as contem- 
plated by the exception with which we are concerned. It may be a tranafer within 
the meaning of the term as defined in a 5 of the Transfer of Property Act, but every 
transfer cannot be regarded as an alienation which cannot be challenged by a subse- 
quently adopted son. .A partition merely effects a change in the mode of enjoyment 
as between the parties to it, which, till then, was being enjoyed jointly. As observed 
by Leach C. J. in Sankaralingam y. Veluchari™ it does nòt mean the extinction of the 
family. The members of the family are still there and so are the farhily asŝets, and, 
therefore, it canpot be said that a partition amounts to an alienation of the property 
falling within the exception mentioned above. i ‘ 


1 (1938) 41 Bom. L. R. 268 s. ©. 29 Bom. L. R. 969. 
2 (1872) 9 Beng. L. R. 377 P.C. (1928) L 1. R. 52 Mad. 398. 
3 (1933) L. R. 60 L A. 242, 6 (1985) 37 Bom. L, R. 925 
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Hence as far as the adopted son is concerned, his position remaina unaffected by, 
any partition between the surviving coparceners and he is entitled to ignore that parti- 
tion and claim his share. Mr. Datar, however, says that a partition is ordinarily irré 
vocable and that the ancient texts of Hindu Jaw recognise a claim to re-partition only 
by a posthumous son or he heir of a disqualified coparcener or an absent coparcener, 
but there is no specific dext giving a similar right to an adopted son coming into 
the family after the partition. It is obvious that the texts could not make any 
such provision as such an adoption iteelf was not then recognised as valid. They 
would not deal with cases which would not haye been then in contemplation, but 
the principles enunciated in thetn have to be amplified and extended to newly aris- 
ing contingencies in accordance with the spirit of Hind law. The texts have clearly 
laid down the principle and there is no reason why an adopted son, whose adoption. 
is deemed to date back to the death of hia adoptive father, should not be treated on 
a par with a posthumous son. 

The principle on which the Privy Council held in Anant v. Shanker that an adop- 
tion can divest an estate vested in a collateral by the law of inheritance extends for the 
same reason to an adoption made after the surviving coparceners have distributed the 

assets among themselves. On that principle the-adopted son acquires all the rights that 
fad cee al eens ee E ce 
subject to lawful alienations in the interval. If in that Interval the other members of 
the family have partitioned the estate, fe can claim a re-partition and recover his pro- 
per share. In Balu Sakkaram v. Lahoo Sambkaji the coparcenary had come to an end 
by the death of the sole surviving coparcener and the property had vested in a distant 
relativ® before the adoption by the widow of a predeceased coparcener. It was doubtful 
„whether that ruling applied even to a case where though the coparcenary was termi- 
nated by a partition among the surviving coparceners, the property had not left the 
family. In Hirachand v. Rowji Sojpal Rangnekar J. observed (at p. 768) :— 

“Tf,...0n the extinction of a coparcenary by reason of the property devolving by inberit- 
ance on the’ heir of the last surviving coparcener, an adoption made by the widow of a pre- 
deceased coparcener is invalid and cannot affect that property, it is difficult to hold that, 
on the extinction of a coparcenary by a partition, the widow of a coparcener, who had died 
long before the partition, can make a valid adoption.” 

In holding the adoption itself invalid Rapgnekar J. adhered to the view expressed 
by him in his dissenting judgment in Balu Sakkaram v. Lahoo, but his reasoning was 
adopted in Irappa Lokappa v. Rachayya Madiwolayya and Bamongouda v. Shankar- 
gouda, and it was held that when the coparcenary was extinguished by partition among 
surviving coparceners, the adoption of a son by a predeceased coparcener, though valid, 
would not‘divest property. But now the Privy Council has held that even when the 
coparcenary has terminated by the death of the last surviving coparcener and the 
property has left the family, a subsequently adopted eon of a deceased coparcener is 
entitled to get it back from the heir in whom it has already vested. 

. Thia is a much stronger case than the cas@ of a termination of the coparcenary by a 
partition which still leavea the property in the family, though distributed among the 
surviving cOparceners. Henge Balu v. Lahoo, which is the basis of the subsequent 
decisions in Hirachand v. Rowji Sojpal, Irappa Lokappa v. Rachayya Madiwalayya 
and Bamangouda v. Shankargouda, having been expressly overruled by the Privy 
Council, the latter also must a fortiori be deemed to have been impliedly overruled. 

. In this view it is not necessary to consider whether the deed of relinquishment pase- 
ed by Balaji in favour of defendant No. 1 effected a partition between them and put 
an end to the coparcenary. Even assuming that it did, we hold that the plaintiff's 
adoption is valid and that he is entitled to claim to have a re-partition of the family 
property in the hands of defendant No. 1 and to recover possession of his share in it. 
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. Anae ites ebana saat iy ins pie +t ig Obvious that the Manaf 
ig not the nearest heir to the watandar whose name was last entered in the Pali Regis- 
ter, viz. Balaji. Balaji got the name of his adopted son-defendant No. 1 entered in 
the Pali Register during his lifetime. It appears that after the death of Ramchfndra 
Devji in 1900 the name of his eldest son Apparao was not entered in the Pali Register 
as he died within four years only, and Balaji was thereaffer recognised as entitled 
to the -right of service. The plaintiff can at the most claim that he is the nearest heir 
a ee E eS Section 36 of the Bom- 
bay Hereditary Officea Act Bays :-—. 

“ When any representative watandar dies it shall be ‘the duty of the patel and village 
accountant to report the fact to the Collector ; and the Collector shall, if satisfied of the 
truth of the report, and” subject to the provisions of section 2 of Bombay Act V of 1886, 
register the name of the perdon appearing to be the nearest heir of such watandar as repre- 
sentative watandar in place of the watandar ao deceased.” 


In accordance with this section the name of defendant No. 1 has already been 

entered in the Pali Register as the representative watandar. The plaintiff now wants 
to have a declaration that he is the nearest heir, but in the plaint he has not stated 
to whom he is the nearest heir, because he is alive to the fact that he is not the nearest 
- heir to the representative watgndar in whose place defendant No. 1’s name has been 
entered in the Pali Register. 

The third proviso to that section says :— 

“Tf any person shall by production of a decree of a competent Court, satisfy the Collector 
that he is entitled to have his name registered as the nearest heir of auch deceased watandar 
in preference to the person whose name the Collector has ordered to be registered, “at any 
time within six years of such order, the Collector shall subject to the foregoing provisoes, 
cause the entry in the register to be amended accordingly.” 

It is now well settled that the plaintiff can merely ask for a declaration that he is 
the nearest heir of the deceased representative watandar and not that he is entitled 
to have his name entered in the watan register [Shenker Babaji v. Dattairaya Bhi- 
was and Hanmant v. Secretary of State?]. The claim of the plaintiff to be declared 
ta be the owner of the sixteen annas kulkarmiki right of service in the villages is 
barred under s. 4 of the Revenue Jurisdiction Act, 187@ as held in gouda v.® 
Basalingappa.t He has, however, been given a declaration that he is the nearest 
heir of the representative watandar Ramchandra Devji and entitled to have his name 
entered in the watan register in preference to Ramchandra in respect of the four vil- 
lages. The latter part of this declaration cannot be granted in view of s. 4 of the 
Bombay Revenue Jurisdiction Act, 1876. Even as regards the first part, the third pro- 
viso to 8. 36 of the Bombay Hereditary Offices Act contemplates the declarftion of the 
heirship to the representative watandar on whose death anothers name has been 
entered under that section. But, in the present case, after Ramchandra Devji’s death, 
the name of deferidant No. 1’s father Balaji was entered after 1904 and the plaintiffs 
adoptive father Apparao does not appear*to have ever been recognised as a represen- 
tative watandar. In these circumstances the plaintiff cannot get a declaration that 
he is the nearest heir of the last representative watagdar who in fact *was Balaji. 
Moreover he has not been able to produce a decree before the Collector within six 
years after the name of defendant No. 1 was entered in thé Pali Register. But if it 
is open to the Collector to do so, he may in his discretion alter the entry if he thinks 
it proper to do so and if he is satisfied that the plaintiff is entitled to have his name 
registered in the Pali Register. There is, however, no doubt that the plaintiff's adop- 
tion is valid and it is not disputed that the plaintifl’s father Apparao was the eldest 
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son of Ramchandra. If such a declaration be regarded as sufficient to serve the 
plaintiffs purpose, there is no reason why the plaintiff should not be granted thgt 
declaration without mentioning the fact that he is the nearest heir of the representative 
watandar. 

We modify the decrees under appeal by subetituting the following for the declara- 
tory part in it :— ° 

It is declared that the plaintiff is the validly adopted son of Apparao, the eldest son 
of Ramchandra Devji. 

In other respects the decree under appeal is eonfirmed. The appellants shall pay 
the costs of the respondents and bear their own. a 

WESTON J. I agree and have nothing to add. ° i 

RAJADHYAKSHA J. I agree. But as the main point arising in this appeal is of 
same importance, I wish to add a few words. 

Assuming in this case in favour of the defendants that the deed of relinquishment 
executed by Balaji in favour of his son Ramchandra in the year 1920 djd, in fact, 
bring about a partition between himself and his son, the question arises what is the 
effect on this partition of the subsequent adoption of the plaintiff by.defendant No. 4 
Bhagubai in the year 1936.. In the year 1919, Balaji and his son Ramchandra were 
the only two members of the coparcenary, and it 1s the contention of the defendante- 


` appellarits that by reason of this partition, the coparcenary came to an end, and that 


a 


the subeequent adopton by Bhagubai, the widow of the deceased coparcener, could 
not be valid, and even if valid, could not have the effect of enabling the adopted son, 
the ptaintiff, to reopen the partition. The point thus arising was covered by the 
direct authority of this Court in Irappa v. Rackayya There was in that case an 
undivided family consisting of two brothers. One of them died leaving his widow 
behind him. The other brother, who had a son, partitioned the family property bet- 
ween themselves, and the son took upon himself the Sbligation of maintaining the 
widow whb had obtained a decree for her maintenance against both of them. The 
widow thereafter adopted the plaintiff. The plaintif having sued to recover half 
share in the family property, it was hdd that “the adoption though valid did not 
give the plaintiff any right to the property inasmuth as the coparcenary had come 
to an end on partition between the surviving coparceners.” That- case is practically 
oo all fours with the facts of this case, and it was for this reason that when this 
appeal came up before Mr. Justice Wadia, Mr. Madbhavi on behalf of the plaintiffe- 
respondents conceded that if, as a result of the deed of relinquishment of 1920, there 
was separation between Balaji Ramchandra and his son, defendant No. 1, the plaint- 
iffs suit nust fail. It has now, however, been contended that since then that 
ruling cannot be regarded as good law in view of the Privy Council decision in Anant 
v. Shanker.» The question for consideration, therefore, is whether the decision in 
Irappa v. Rachayya can be regarded as overruled by necessary implication in view 
of the Privy Council decision in Anant v. Shanka. f 

Since the Privy Council decided in the casd of ‘Bhimabai v. Gurunathgouda Khan- 
dappagoud® that a widow of a deceased coparcener in a joint family had a right to. 
adopt, the question has arisen before this Court as to what exactly the effect of such 
an adoption is on the devolution of the joint family property. The- Privy Council 
Have in the case of Amarendra Mansingh v. Sqnatan Singh,* laid dowå that the power 
of a Hindu widow to adopt a son to her deceased husband is not dependent on the 
question of her husband’s estate vesting in ber or on the fact of the adopted son 
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djvesting the said estate vested in any person other than the addpting widow. At pe 
255 of the report Sir George Lowndes observes as follows : ; 

.. their Lordships think,...that the vesting of the property on “the death of the last 
holder in some one other than the adopting widow; be it either another co-parcener of the 
joint family, or an outsider claiming by reverter, or; their Lordshipë would add, by inhêrit- 
ance, cannot be in itself the test of the continuance’or extinction of the power of adoption.” 

e 

In view of this ruling, it had to be held that the power to adopt which a widow in a 
joint family possessed under the ruling in Bhimabai v. Gurunaihgouda was independ- 
ent of the question of vesting or divesting the property, and the true principle of the 
right of adoption was founded upon" the religfous side of the Hindu doctrine which 
enables an adopted aon to confer spiritual benefit upon the -adoptive father. It was 
also observed that a widow’s power was not exhausted or become extinct until it was 
shown that the deceased had left a son who was capeble of continuing the line either 
by giving birth to a natural son or by his leaving a widow who could continue the 
line by means of adoption. On this authority even though a widow was held entitled 
to adopt, the question still remained as to what effect it had on the divesting of the 
joint family estate which at the time of the adoption was held by an heir of the sole 
surviving coparcener and had on his death devolved by succession on his heir. In 
the case of Chendra v. Gojarabai; which was decided as early as 1890, this Court 
has heid that such an estate c@uld not be divested, and the question arose in the full 
bench case of Balu Sakharam v. Laokoo? as to*whether the authority of Chandra v. 
Gojerabai was sbaken by the decision in Amsrendra’s case, It was held by a majo- 
rity that although the adoption was valid it did not have the effect of divesting the 
estate which had gone to an heir of the sole surviving coparcener on his death and 
that Chandra v. Gojarabat was still good law. Mr. Justice Rangnekar was of opinion 
that the adoption itself was invalid, but expressed the view that if it was valid, it was 
valid for all purposes and had the effect of divesting such an estate. That, however, 
was a case where the coparcanary was said to have come to an’ end by the death of 
the last surviving coparcener. The applicability of this ruling to a case euch as the 
ona that we have ta consider now, viz. where the coparcenary is said to have come 
to an end by a partition of the property amengst the then surviving coparceners, and 
the effect of a subsequent adoption by a widow of the deceased coparcener on the 
, validity of such a partition arose for congideration in subsequent cases. Mr. Justice 
~ Rangnekar in Hirachand v. Rowfi Sojpal® considered the real nature of the copar- 
cenary status and the coparcenary property and the effect thereon of a partition among 
the coparceners. He was of opinion that the partition of the property brought about 
a complete destruction of the coparcenary and of the original rights of the coparcenere- 
and held that in such an event on the extinction of the coparcenary by partition, the 
widow of a predeceased coparcener had no right to adopt ; and at p. 769 he observed : 
“ But assuming- that the principle of Amerendra’s case applies to the facts of this case, 
and that defendant No. 19 had an unlimited right of adoption. . .it seeme to me thal, on 
the iple laid down in Balu Sakkaram y. Lahoo,t whatever my own view may be on 
` this part of the Judgment in that case, the adoption cannot affect the property in the hands 
of defendants Noa 1 to 18.” 

For this coica Hafele an tha ilay oF casks whee ts Gooner wae ha 
to come to an end on the death, of the sole surviving coparcener. He refermd in this 
connection to the full bench decision of Balu Sakharam v. Lakoo and observed as 
follows (p. 768) :— ° 

fle, therefore, on the extinction of a coparcenary by remon of the property devolving by 
inheritance on the heir of the last surviving coparcener, ‘an adoption made by the widow 
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of a predeceased coparcener is invalid and cannot affect that property, it is difficult to bold 
that, on the extinction of a coparcenary by a partition, the widow of a coparcener, who had 
died long before the fiartition, can make a valid adoption. A coparcenary. can go on for 
ever. It can only come to an end either by partition or by the deaths of all the coparcenerm, 
andon principle I am unable to see what difference there ig between the case of the extinc- 
tion of a coparcenary by Season of the deaths of all the coparceners or the case of the extinc- 
tion of a coparcenary by *partition among themselves qua the divided members inter se.” 


A case almost exactly on all fours with the case which we have to decide arose in 
Irappa Lokappa v. Rackayya Madiwalayya,! which was gecided by Mr. Justice N. J. 
Wadia and Mr. Justice Waseogdew. Phat wae & case of an undivided Hindu family 
which consisted of two brothers. One of them died leaving his widow behind him. 
The other brother, who had a son, partitioned the family property between themselves, 
and the son took upon himself the obligation of maintaining the widow who had ob- 
tained a decree for her maintenance against both of them. The widow thereafter 
adopted the plaintiff. The plaintiff having sued to recover half a share in the family 
property, it was held that “the adoption though valid did not give the plaintiff any 
right to the property inasmuch as the coparcenary had come to an end on partition 
between the surviving coparcenera.” After quoting the relevant passage in Balu Sakka 
ram v. Lahoo Mr. Justice N. J. Wadia obgprved as follows (p. 1302): 
“In principle I am unable to see any distinction betwee the extinction of a coparcenary 
by the death of the last surviving copareener and its extinction by partition, so far a the 
rights of an adopted son adopted after the extinction of the coparcenary are concerned.” 
Mr. Justice N. J. Wadia also referred to an unreported case which was decided by 
him and Mr. Justice Sen, viz. Skivappa Jayappa Kumatagi v. Yageppa Shiddappa 
Kumatagi,* where it was held that : 
“ where a coparcenary had come to an end whether by the death of the Inst surviving 
coparcener or by partition, a son adopted subsequent to such termination of the coparcenary ` 
should not be allowed-to reopen the partition or to divest „the property already vested in 
others.” ~ 
In all these decisions, cases of termination of coparcenary by the death of the sole 
surviving coparcener and by extinction pf the coparcenary by partition among the 
coparceners were placed on'exactly the same footing, and on the authority of the full 
bench in, Balu Sakkaram v. Lakoo it was held that the adoption by a widow of a 
predeceased coparcener did not give the adopted son the right to the property. The 
same principle was extended by Mr. Justice Divatia in Bansmangouda Shankargoudat 
v. Shankaragouda Rangengouda,? where there was a partition as a result of an unequi- 
vocal intention to separate being expressed by the coparceners. He observed (p. 1029): 
“ It is cogtended that although that principle [ie. principle enunciated in Baloo Sakharam 
v. Lakoo] which was enunciated in a case where the property went to an heir, has been ex- 
tended to a case where the coparcenary has terminated by partition, it should not be further 
extended to a case where it is alleged that the coparcenaty had come.to an end not by a 
partition but by the ‘mere expression of an integtion to sever status from the family. It is 
true that full bench case of Balu Sakharam v. Lakoot waa the case of a sole surviving 
copercener dying and his property going to his heir, but in the subsequent case of Irappa 
Lokappa v. Reckayya Madiwalayyo* that principle bas been applied in a case of a partition, 
because the real question is not how or in what manner the coparcenary had come to an end 
but whethe? it had ceased to exist at the date of adoption. A coparcenary can come to an end 
in various ways, either by the death of the last surviving coparcener or by a partition or 
by severance of status. There is, therefore, nothittg illogical in extending the principle of 
the full bench case of Bals Sakharam v. Lakoo to a case where the coparcenary has come 
1 (1939) 41 Bom L. R: 1300. 3 (1943) 45 Bom. L. R. 1021. 
4 (1986) 39 Bom. L. R F. B. 
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brard bya taeda inal or iy paanan Gy oa and teva Tt is not there- 
fore an improper extension of the principle of Balu Sakharam v. Lakoo,to apply it to a case 
where the coparcenary has come to an end by severance of status and not by partition by 
metes and bounds.” ° 
Now the full bench decision in Balu Sakharam v. Lakoo and the decision in Ohandra 
v. Gojerabai: have been expresely overruled by the Privy Coumcil in the recent case 
of Anant Bhikappa Patil v. Shankar Ramchandra Patil? and as a logical consequence 
it seems to me that the decision in the case of Irappa v. Rachayya must be held to 
be impliedly overruled. It is «rue that, their Logdships of the Privy Council were con- 
sidering a case where the coparcenary was said to have*come to an end by the death 
of the sole surviving coparcener.” But they considered the case from the point of view 
of the nature of the property held by a coparcener in a joint Hindu family. After 
referring to the case of Approvter v. Rama Subba Atyan® they observed (p. 7): 

“the fraction which is at any time employed to describe the quantum of the interest of 
a male member of the family does not represent his rights while the family is joint, but the 
share which he would take if a partition were then to be made. His interest is never static 
but increases by survivorship as others die and lessens aa others enter the family by birth 
or adoption.” 
TF ths Bane E NE EE PE E E E te bathe or dati 
in the joint family and if the afiopted son was invested with the rights of a natural 
goa, “the adoption must take effect as the happening of a contingency to which the 
Tights of the coparcener were always subject.” They then formulated the question 
at p. 7 as follows : 

“ If then the plaintiffs adoption was valid, can it be held that it does not take effect upon 
the property which had belonged to the joint family because there was no coparcenary in 
existence at the date of the adoption?” 

The question raised in these terms applied with equal cogency to the extinction of 
the coparcenary at the date of the adoption not only as a result of the death of the 
sole surviving coparcener but also of the coparcenary coming to an end as a result. 
of partition of the property among the coparceners. The answer of their Lordshipe. 
was that it must take effect upon the property which had belonged to the joint family. 

It was argued by Mr. Datar that on the partition having taken place there was. 
extinction of the coparcenary and that there was no joint family into which a son 
could be introduced as a coparcener by means of an adoption. But when a sole survi- 
ving coparcener dies and the estate vests in his heir, there is no-coparcenary as such, 
and yet it was held by their Lordships of the Privy Council that a widow. could not only 
adopt but the adopted son could divest the property which had vested in his gwn heir 
on his death. The Privy Council quoted with approval the observations of the Nagpur 
High Court in Bajirao v. Ramkrishna* and the observations of Mr. Justice Ameer 
Ali in Pratapsing Shivsing v. Agarsingji Raisingyi.® In the former case it was observ- 
ca that tp: 718) : 

“ Hindu family cannot be Yinally, brought to an end while it is possible im nature or law 
to add a male member to it. The family cannot be at an end while there ia still g potential 
mother if that mother in the way of nature or in the way of law brings in a new male member.” 

It seems to me that the case where there is said to be an extinction‘of the copar- 
cenary by the degth of the sole surviving coparcener is a far stronger case than the 
one where the extinction of coparcenary ds alleged as a result of partition among the- 
surviving coparceners. In the former case, no male member of the joint family is: 
living, and the property is vested in a collateral as a result of inheritance. Even im 
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‘ick a ceiba Privy Connell nila Sac tha nanpi abu ould dived au conte Jn 
the so-called extingion of the coparcenary by partition, the coparceners or persons 
claiming through them are still there, and the property, auch as had not been validly 
alienated, is also still with them. On the principles enunciated by the Privy Council, 
there should be far leag difficulty in holding that an adopted son’s rights are not affect- 
ed by partition. It ams to me, therefore, not only on the reasoning adopted by the 
‘Privy Council but also by reason of the fact that the full bench case of Balu Sakkaram 
v. Lahoo, on the authority of which the subsequent decisions in nappa v. Rachayya 
and Banemangouda Shankargouda V. Shankar gouda Rangongouda were based, has been 
overruled by the latest Privy Council tase of Anant v. Shenker, it must be considered 
that those decisions are no longer good law. s 


On all other pointe I agree with the judgment given bye my leamed brother. 


CRIMINAL REFERENCE. 


Before Mr. Justice N. J. Wadia and Mr. Justice Sen. 
EMPEROR v. ANANT NARAYAN KULKARNI.* 


Criminal Procedure Code (Act V of 1898), Secs. 403, 272, 438—Autrefols acquit —Applice- 
bility of principle—Commitment, order 2f—Quashing Of the order. 

The accused, a kulkarni, was fotnd to have misappropriated certam amount belong- 
ing to Government, but later he repaid the whole amount. He was then charged with 
offences punishable under es. 409 and 466 of the Indian Penal Code, 1860, in respect of 
two items out of the above amount as having been misappropriated during a certain period 
of time and also with an offence under s. 409 of the Code in respect of another item 
forming pert of the above amount alsa during a certain period. The trial for the first 
two offences was held before a Sessions Judge, who agreeing with an unanimous verdict 
of the jury acquitted the accused. On his trial for the third offence, the accused ob- 
jected that in view of his previous acquittal he should fiot be tried for the said offence :— 

Held, that even though the plea of autrefois acquit under s. 403 of the Criminal 
Procedure Cade, 1898, was not technically available to-the accused, the principle of it 
waa available to him in the intereatg of justice and that) he should not be tried again 
for the third offence, 

Emperor V. Chinna Kalliappa Gounden1 followed. “ 

Emperor v. Kaskinaik? and Nagendra Nath Bose v. Emperor, commented on. 

Section 272 of the Criminal Procedure Code, 1898, must be read subject to the pro- 
visions of s. 438 of the Code. ` : 

THE accused, a kulkarni, was found to have misappropriated a sum of Ra. 655-06, 
which was in his hands as land revenue ; but he later repaid the amount on a depart- 
mental inquiry being held into the defalcation. He was then charged with two 
offences of having misappropriated two sums of Rs. 10 and Rs. 40, out of the amount 
of Rs. 655-0-6, during the period of March 19 to June 19, 1941, offences punishable 
under sa. 409 anf 466 of the Indian Pena] Code, 1860. He was also charged with the 
third offence of misappropriating a sum of Ra. 572-15-8 forming part of the above 
amount, during the period from April 25 to June 29, 1941, under s. 409 of the ‘Code. 
A committal inquiry was held into first two offences and also into the third offence side 
by side, and. two committal orders were passed on the same day. The trial for 
the first two offences was held before a Sessions Judge, who agreeing with the unani- 
` mous verdict of jury as not guilty for the one, offence and the unanimous opinion of the 
, jurors as assessors on the other, acquitted and discharged the accused. When the 
accused was tried again for the third offence, he objected before the trial that he 

* Decided. July 17, 1944. Criminal Refer- 1 (1905) LL. R 29 Mad 126, F.B 
ence No. 30 of 1944 made M. G. Monani, 2 (1910) 12 Bom L. R. 226 
Additional Sessiona Judge, um. 3 (1923) L L R. 50 Cal. 632. 
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should not be tried in view of his previous acquittal, under s 403 of the Criminal 
Procedure Code, 1898. The Sessions Judge made a reference to the High Court for 
-quashing the order of committal. 


R. A. Jakagirdar, for the accused. 
B. G. Rao, Government Pleader, for the Crown. oaks 


Sen J. sie iia dedice Dewi tid Adital Sede Judge Pela a 
regard to a sessions-case in his awn Court to which the accused has been committed 
for an offence under e. 409 of the Indign Penal (ode, 1860, and he has recommended 
that the proceedings of the case be quashed and the accàsed acquitted. The material 
facts are these. The accused wis an officiating Kulkarni in the village Kongnoli in 
-Chikodi taluka in 1941. The Mamlatdar of Chikodi taluka arrived at the said village 
-on June 17, 1941. Before his arrival one of his clerks bad reached the village and 
had asked the Kulkarni, the accused, to bring his account booke for inspection. The 
Kulkarni left but did not retum. The Police-Patil was then sent to find him but he 
also could not find the accused. The Patil then brought the account books from the 
Chavdi and the clerk, on inspecting them,‘ found that a large balance of land revenue 
which had been recovered had not been acceunted for in the accounts. The Mamlatdar, 
on arriving at thè village, again inspected ehe accounts. The next day the.accused 
-appeared before the Mamlatdar and made certain statements. The Mamlatdar found 
that a total amount of Ra. 655-0-6 appeared to have been misappropriated. The accused 
„produced an amount of Rs. 642 and the balance of Rs. 13-0-6 was recovered from him 
by means of a warrant issued under the Land Revenue Code. On these facts two 
‘complaints were filed against the accused in the Court of the Resident Magistrate, 
First Clase, Hukeri. In one complaint it was alleged that the accused had committed 
a breach of trust in respect of two sums, one of Rs. 10 and the other of Rs. 40, bet- 
-ween March 19 and June 19, 1941, and it was further alleged in that complaint that 
the accused: had also forged two counterfoil receipts in the village form No. 9. The 
-other complaint, which forms the basis of the present case, was with réepect to crimi- 
nal breach of trust in respect of the sum of Rs. 572-15-8 committed between April 
525 and June 19, 1941. The learned Resident «Magistrate heard the evidence in both 
the cases at the same time and committed the accused to the Sessions Court in both. 
The accused was- first tried in respect of the offence with regard to Rs. 10 and Rs. 40 
in Sessions Case No. 17 of 1943. The charge in that case was that during’ the period 
from March 19, 1941, to June 19, 1941, the accused had misappropriated the two sums, 
Rs. 10 and Rs. 40, and forged two receipts with respect to those amounts. The offence 
under s. 409 was tried with a jury and that under s. 466 with the aid of assessore. 
The jurors returned a unanimous verdict of not guilty and the assessors als gave a 
‘similar opinion in respect of the offence under s. 466. In the result the accused was 
acquitted on both the counts. ` 

In the present case the trial was before another Sessions Judge. «-The.accused waa - 
asked under s. 271 whether he was guilty*of the offence charged, or claimed to be 
` tried. He claimed to be tried and at the same time made an application contending 
-that the present proceedings were barred under s. 403 and that he waa, *therefore, 
entitled to an acquittal. The learned Sessions Judge has come to the conclusion that 
‘the wording of s. 403 doeg not in terms apply to the facts of this case as the accused 
‘ is now standing his trial for an offence which is different from the offence for which 
“he was tried in Sessions Case No. 17 of 1943, but that though it would be technically 
correct for him to proceed with the trial, it would be extremely undesirable that the 
accused, who could have been tried for all the offences committed by him, should have 
:to undergo a second trial. For this proposition he has relied on a number of autho- 
Tities. He has also held that it is open to him in a case of this nature to make a 
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reference under s. 438 of the Criminal Procedure Code for the ordera of the Pigh. 
Court, with a recommendation that the proceedings may be quashed and the accused 
acquitted. 

“Mr. Jahagirdar on behalf of the accused has relied on most of the authorities cited 
by the learned Addiffonal Sessions Judge in support of his contention that it should. 
be held that the trial’of the accused for the second time in the Sessions Court is im- 
proper in the circumstances of this cdse, In In re Appadurai Ayyar' it was held that 
the intention of the Legislature in enacting e 222 of the Criminal Procedure Code 
was that where there was to be a trial for misappropriation of a gross sum, there 
should be only one trial for“such an offence committed within the period covered by 
the defalcation, and that, therefore, where a person was tried and convicted for mis- 
appropriating certain sums of money! during-a certain period and was again put on 
trial in respect of certain other sums of money alleged to have been misappropriated. 
during the same period, the subsequent trial was barred by s. 403 of the Code . As 
against this decision of the Madras High Court, we have the somewhat technical view 
adopted by this Court in Emperor v. Kashkinath.1 There the accused was tried for 
the offence of criminal breach of trust ag a public servant in respect of Rs. 12 odd, 
and was acquitted of the offence. He was*again tried for the same, offence in respect. 
of another item of Rs. 19 odd misapprépriated duging the same period as that to 
which the Rs. 12 related, and was convicted. On appeal, the Sessions Judge acquitted. 
the accused on the ground that his previous acquittal was a bar to the second trial. 
It was held by this Court that the previous acquittal did not, under the circumstances, 
operate as a bar to the accused’s conviction at the second trial and the order of acquit- 
tal waa reversed. The accused having already been convicted, all that, this Court held. 
in that case was that his conviction in a second trial was not illegal. That is the 
view that has been also taken by the learned Additional Sessions Judge; and Mr. 
Jahagirdar also has not urged that the second trial of the accused in the present case 
would be barred under s. 403 of the Criminal Procedure Code. In Nagendra Nath 
Bose v. Emperor* the accused was first tried under a 409 of a charge of criminal 
breach of trust in respect of Rs. 18,9244-0, committed during the period between. 
October 1, 1921 and March 1, 1922. ‘The charge was withdrawn by the public prose- 
cutor, with the result that in law it amounted to an acquittal of the accused. There- 
after the accused was prosecuted for criminal breach of trust in respect of Rs. 100 
which had not been included in the sim of Rs. 18,924-4-0,. alleged to have been 
misappropriated within the petiod covered by the charge in the first trial. There 
was a difference of opinion between the two Judges of the High Court who heard the 
matter as to whether the provisions of s. 408 of the Criminal Procedure Code were a 
bar to the second trial. The third Judge to whom the case was referred held, follow- 
ing Emperor v. Kashinath, that the essence of the offence being the misappropriation, 
and not the time within which it took place, and the subject-matter of the present 
charge not having been included in the groes sum in respect of which the accused had 
been charged in tbe earlier trial, the second trial was competent. In Sidh Nath 
Awasthi y. Emperort the facts were somewhat different. The accused was charged 
in the Påice charge sheet with criminal breach of trust in respect of a grose sum of 
Rs. 3,651-5-3,. but he was tried with respect to three particular items out of the said 
gum and was convicted. Thereafter there was a second trial in respect of three other 
items also included in the groes sum mentiqned above, and be was again convicted. 
. The High Court noticed the divergence of judicial opinion as ehown in In re Appadurat 
Ayyat on one hand and Emperor v. Kashinath Bagaji and Nagendra Nath Bose 
v. Emperor on the other. In that case the prosecution from the beginning “knew 
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perfectly well what was the gross sum in respect of which the accused had committed 
the criminal breach of trust. Mukerji J. said: “Though s. 403 of the Criminal 
Procedure Code may not strictly apply in its terms to a case like the present, still 
‘there is abundant authority for the view that a second trial, in circumstances such as 
these, ought to have been allowed to be held” ; and he cited sevpral decisions in sup- 
port of this view, viz., Inam-ullah v. King-Emperor,) Empergr v. Jhabbor Mull 
Lakker,) Bishun Das Ghosh v. The King-Emperor® and Jaliram Alom Ganbugak v. 
Rajkumar Umar Singh* He was of opinion that if the accused had moved the High 
‘Court at an early stage for stopping his second trial, he would have found no difficulty 
in getting an order in his favour. As, however, thé second drial had also terminated, the 
order made was that the conviction should be upheld but that the sentence should be 
reduced to a day’s rigorous imprisonment. In the present case also, the prosecution 
knew from the very beginning what waa the gross sum in respect of which the accused 
was alleged to have committed the offence. Government’s sanction was obtained for 
the prosecution of the accused in October 1941. It was in respect of the whole amount 
of Rs. 655-0-6 ; and in the committing Magistrate's Court, as I have already stated, 
the evidence in both the cases was recorded side by side. The accused has moved the 
Sessions Court as soon as possible after he was brought to that Court for trial. Mr. 
Jahagirdar has, therefore, contended that*the principle of Sidh Nath Awasthi v. 
Emperor should apply and that ¿he proceedings should be quashed and the accused 
acquitted. One other case he has relied on is Jagadish Prosad v. Emperor.” In 
that case there were two accused persons charged with conspiracy to commit criminal 
breach of trust and also criminal breach of trust with regard to specific sums of 
money. When the case came on for trial the prosecution split up the case to be tried 
into four separate trials. In the first case both the accused were found guilty under 
s. 409 and in the second trial also the two accused were convicted under the said 
section. It was beld that though on a technical ground the two conspiracies of which 
the accused were found guilty were not the same, yet it was really impossible to dis- 
tinguish them and that further the method of splitting up the charges as adopted by 
the prosecution was improper. Henderson J. remarked (p. 698) :— 

“We cammot imagine a more harassing method of proceeding with the prosecution than 
that adopted in this case. Three itema might hav® been selected as the subject-matter of 
separate chargea, Then it would have been possible upon a verdict of guilty to impose a 
sentence that would be sufficient. There would then have been no necessity for proceeding 
with the trial of any more charges. We entirely disapprove of this method of proceeding 
with an indefinite number of trials and imposing sentences to take effect one after the other.” 
The facts of the present case on which Mr. Jahagirdar has relied, are :—(1) that 
the prosecution knew all the facts of the case from the beginning ; (2) that the accused 
could have been tried in one trial under s. 222 of the Criminal Procedure Coffe ; (3) 
that the Assistant Public Prosecutor has‘admitted that there is no evidence to be 
produced at the second trial which has already been produced at the earlier trial ; and 
(4) that the jury have unanimously found the accused not guilty, the Judge alse being 
of the same opinion, in the earlier trial. Finały, Mr. Jahagirdar has relied on a dictum 
of Subrahmania Ayyar J. in Emperor V. Chinna Kalliappa Gounden® (p. 138) :— 
“Nor ia authority wanting for the view that even where the plea of anirefois*acquit is 
not technically available, the principle of it is available for the accused when the interests 
of justice require its extension in his favour.” 

The learned Government Pleader has argued, in the first place, that the Additional 
Sessions Judge was not entitled to make this reference, for under s. 272 of the Crimi- , 
nal Procedure Code, after the accused had claimed to be tried, there was no option 
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3 to the Judge but tp proceed to choose jurore and to try the case. Section 272 iş no 
doubt applicable, hut it must, in our opinion, be read subject to the provisions of s, 438 
under which the Sessions Judge may, if he thinks fit, on examination of the record 
of any proceedings, report for the orders of the High Court the result of such exami- 
nation ; and the Higg Court>has wide powers of revision under a 439 and would be 
in a position to quash the commitment of the accused under s. 215 of the Criminal 
Procedure Code. Secondly, the Government Pleader has argued that the stage. at 
which the accused made his application was too late and that, therefore, such appli- 
cation could not avail the accused. He has relied on Weir's Criminal Procedure, 
Vol. II, p. 262, where a case is reported (Criminal Miscellaneous Petition No. 127 
of 1902) in which the High Court refused to make an order under s. 215 as the refer- 
ence before them had not been made before the commenedment of the trial in the 
-Sessiona Court. Their Lordships said : 

“* We find from the record that the accused was put on a trial, that he pleaded not guilty 
and that he was tried with the aid of assessor. Under these circumstances, it is now too- 
late to quash the proceedings.” 

The facts in that case were obviously not similar to those in the present case. As 
the accused in the present case has not actually been tried in the Court of Session, 
we do not think that the application mage before the Additional Sessions Judge was 
too late. The learned Government Pleader has alsoerelied on Kasem Molla v. King- 
Emperor, where it was alleged that the trial-before the Sessions Court had been 
vitiated by an irregularity in the committal proceedings and the High Court waa in- 
vited to quash the committal proceedings. The trial in the Sessions Court had pro- 
ceeded to its conclusion and the accused had been convicted. It was held that the 
application was made too late and that even if the provisions of s. 208 of the Crimi- 
nal Procedure Code had not been strictly followed in the Committing Magistrate’s 
Court as alleged, that would not be a sufficient ground for setting aside the convic- 
tion. The facts of that case, again, cannot be said to be similar to those of the 
present case. The learned Government Pleader has next contended that the prosecu- 
tion split up the case into two trials because otherwise there would have been.a mis- 
joinder, the first trial being under ss, 409 and 466 in respect of two itema and the 
„second case being in respect of an offence under s. 409 alone, with no offence under 
8, 466. Reliance has been placed on certain dicta by Wassoodew J. in Emperor v. 
Ramchandra Rango? and on Shapurji Sorabji v. Emperor* and it has been con- 
tended that in view of these authorities it was at least arguable that there ahould be 
two trials, that this was accordingly done and that the object of the prosecution in 
the present case was not, therefore, to harass or to oppress the accused. It is con- 
tended, etherefore, that the holding of the two separate trials of the accused should not 
be held to be improper. It may be that some such ground as is advanced by the 
Government Pleader prevailed with the authorities in splitting up the prosecution into 
two trials. But, the material considerations in this case are: That the jury have 
unanimously held the accused not guilty „in the earlier trial and the accused has once 
been acquitted ; that ihe accused has in fact paid the whole amount involved in the 
two trials ; that he has already suffered one lengthy trial ; and that it is undesirable that 
in the second trial there shduld be any risk of the jury’s taking a view different from that 
taken By the jury in the first trial. In these circumstances we think the principle enun- 
ciated by Subrahmania J. in Emperor v. Chima Kallappa Goundan applies to the 
facts of this case and that the second trial of the accused should be prevented. 
We, therefore, accept the reference and quash the committal order as well as the 
proceedings in the Court of the Additional Sessions Judge and direct that the accused 
igh aici age a 
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o l CRIMINAL REVISION. 


` Before Mr. Justice Divatia and Mr. Justice Lokur. 
EMPEROR v. MHATARJI BHAU PATIL.* 
e 


Defence of India Rules, 1939, n. 116, 119—Notification—District Mggistrate—Publication of 
-notification in villages—-Procedure. 

A notification issued by a District Magistrate under r. 116 and published under r. 119 
of the Defence of India Rules, 1939, requiring all persons including agriculturists in 
the villages of the District fo declare stocks of certain cereals, viz. Bajri, Jowar, Nagli, 
Paddy and Rice, in the first, week of every month in the manner prescribed in the 
notification if they -excèeded a certain quantity, ie not properly published if it anly 
appears in the Bomba) Government Gazette. The best way, besides publishing it in 
the Gazette, is that a summary of the notification should be published by beat of drum 
in every village and a translation of the notification in the language of the District 
should be put up in the chavdi or chora of the village, and it should be announced to 
ths people while publishing its summary by beat of drum tHat a translation of the noti- 
fication has been put up in the village chavdi. 


Tue District Magistrate of Nasik isswed, on December 27, 1943, a notification 
under r. 116 and published it as requiredeby r. 119 of the Defence of India Rules, 
1939, in the Bombay Government Gazette on January 6, 1944. 

The notification required every agriculturist in the district of Nasik to furnish in 
the first week of every month a declaration in the prescribed manner of the stock of 
bajri, among other things, held by him if tha stock exceeded twenty-five maunds of 
82 2|7 lbe. each. The notification was published at Lakhampur, a village in the dis- 
trict, by beat of drum through the village crier. ; 

The accused was an agriculturist of the village. On January 31, 1944, he was 
found in possession of eighty maunds of bajri, which be had failed to declare in the 
first week of February 1944. ‘He was, on these facts, convicted of an offence under 
r. 116 and sentenced to suffer rigorous imprisonment for six months and to pay a 
fine of Re. 500. The accused applied to the High Court contending that he did not 
know of the notification and that its contents were not brought home to him. 


H. C. Coyajee, with J. G. Rele, for the accused. 
B. G. Rao, Government Pleader, for the Crown. 


Drvatia J. This is an application by the “accused against his conviction by the 
, trial Magistrate, and confirmed by the Sessions Judge at Nasik, for breach of the 
District Magistrate’s order of December 27, 1943, to report the stock of Bajri in his 
possession, -punishable under r. 116 of the Defence of India Rules, 1939. The charge 
against the accused was that on February 6 last. he failed to report his stock of Bajri 
to.the Talati either orally or in writing within the time prescribed by the District 
Magistrate's order of December 27, 1943, which was published in the Bombay Gov- 
ernment Gazette of January 6, 1944, and thereby he committed an offence punishable 
under r. 116 of the Defence of India Rules. 

It is common ground that the order was published ip the Bombay Gevernment 
Gazette of January 6 last to the effect that stocks of certain cereals, viz., Bajri, Jowar, 
Nagli, Paddy and Rice, should be declared in the first week of every month in the 
manner prescribed in the notification, if they exceeded a certain quantity, viz., 25 


maunds or 8 bags. The maim defence of the accused was that the notification had not, 


been duly promulgated according to law, that he was not aware of the said notifica- 


* Decided, September 13, 1944. Criminal take, Sub-Divisional Magistrate, Firet Class, 
Application for Revision No. 380 of 1944, Ce oani ed oa arpal by Gei 
agzinst conviction recorded by D. G. Sona. Guggali, ions Judge of Nasik. ~ 
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tion, and that he had not, therefore, committed any breach of r. 116. That defence 
has been repelled in the lower Courts. It has been held by thè learned Sessions Judge 
in appeal that the notification had been promulgated in the village where the accused 
lived by beat of drum and that the District Magistrate had authorised the publication 
of the notification in that manner. 

Tt is contended by Mr. Coyajee on behalf of the accused that there ia nothing in the 
evidence ta show that the District Magistrate had authorised any particular manner 
in which the order was to be promulgated under the provisions of r. 119 of the De- 
’ fence of India Rules, and secondly, eyen if he,had authorised the manner, the whole 
of the notification including tHe quantity of stock which was to be declared, the manner 
in which it was to be declared and the last date before which it was to be declared 
was not announced to the public by beat of drum Now, r. 119 says that every 
officer who makes any order in pursuance of any of the Defence of India Rules shall 
publish notice of such order in such manner as may, in the opinion of such officer, 
be best adapted for informing persons whom the order concerns. In our opinion, 
there is evidence in the case which shows that the District Magistrate had directed 
that this notification should be published by beat of drum in all villages. It appears 
that it was sent to Mamlatdare, who authorised Circle Inspectors to get it published 
by beat of drum in the villages. In the®*present case although thè Mahar, who is 
alleged to have announced the orde{ in this particular village by beat of drum, has 
denied having done so, there is other evidence from which the lower Courts have 
come to the conclusion that the District Magistrate had ordered. that the people 
should be informed by beat of drum. But although we are satisfied that the District 
Magistrate had directed the manner in which it was to be published, it appears from 
the evidence that the whole of the notification which required to be duly published 
had not been promulgated by beat of drum. Two of the prosecution witnesses admit 
that all that was published by beat of drum was that grain more than nime maunds 
should be reported. It is also admitted that no other drder about grain was published 
by beat of drum The Circle Inspector, who is alleged to have visited this village 
on the 22nd or the 23rd, ie. after the alleged promulgation of the order by beat of drum 
on January 16, has merely stated that when he went to the village he called the 
villagers in the Chavdi and asked them to thresh out grain and report their stock 
to the Talati or else there might be prosecution, but he does not say that they were 
informed of all the contents of the order including the last date in every month by 
which the stock was to be declared. The notification contains a proviso and two 
echedules containing the manner in which stotks of specified cereals of more than a ' 
certain quantity were to be declared in a prescribed manner during the firet week” 
of every month. Publication of the order means publication of all its material parti- 
culare It ie clear that the illiterate Mahar, who was asked to announce this noti- 
fication by beat of drum, could not have published all such particulars. In fact, there 
is no evidence whatever that the whole of the notification had been duly published 
by beat of dram. j 

In a regent unreported decision in Emperor V. Leslie Gwili? this Court has pointed 
out that the mere publicatidn of a notification in the Government Gazette is not suffi- 
cient to-charge a person with liability for infringement of the terms of the notification. 
It must be proved by the prosecution that it was published in such manner as the 
District Magistrate considered proper. Even though the manner of publication by 
*beat of drum may be considered as proper, it is essential that all the material contents 
, of the order must be so announced in that manner. What is to be published ynder 
r. 119 ia notice of the order. That does not merely mean the fact of the order but the 
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oņder iteelf. This is very important because such notifications affecting a very large 
number of agriculturista and traders and involving penal liability should be properly 
brought to the knowledge of the public, especially as such persons living in villages 
are not expected to read the Government Gazette. It is no doubt true that the Dis- 
trict Magistrate is empowered to decide the best manner of publishing the notice and 
in this càse he decided that it should be published by beat of drum. In our opinion, 
this method of promulgation is unsatisfactory because an illiterate Mahar is not 
expected to understand, much less to announce, all the particulars of an order like 
this which the public are entitled to know. The best course would be that the sum- 
mary of the notification should be published by beat of drum in every village and a 
translation of the notification in the language of the District should be put up in 
the Chavdi or Chora of the village, and it should be announced to the people while 
publishing its summary by beat of drum that a translation of the notification haa 
been put up in the village Chavdi. The number of orders relating to food grains 
and other articles affecting the public is increasing from day to day and there is every 
likelihood of illiterate persons being harassed by prosecutions on account of incom- 
plete publication of the order such as we have in the present case. It is very desirable, 
therefore, that the attention of the authorities concerned should be drawn to the neces- 
sity of a proper and complete promulgation of all such notifications in future. 

As a result, we are of opinio& that in the present case the material particulars of 
the notification had not been published as required by law and that the accused cannot 
be held guilty of disobeying an order the material terms of which he did not know. 
We, therefore, set aside the conviction of the accused of the offence as also his sentence 
and make the rule absolute. The fine, if recovered, should be refunded. The bail 
bond is cancelled. 


i 


FULL BENCH—ORIGINAL CRIMINAL. 


Before Mr. Justice Divatia, Mr. Justice Lokur and Mr. Justice Weston. 
THE GOVERNMENT OF BOMBAY .v. DASHRATH RAMNIVAS." 


Criminal Procedure Code (Act V of 1898), Secs. 298, 299, 164—Misdtrection in charge—Trial 
by jwry—Duties of Judge and jury—Confession—Quasiion of voluntariness of confession 
to be decided by Judge for its relevancy—Question of its truth and consequentially of 
its voluntoriness to be decided by jury—Coroners Act (IV of 1871), Sec. 19 Record- 
ing of confessional statement—What formalities to be observed by Coroner. 

In a trial by jury, it is primarily the duty of thé Judge to decide whether a confes- 
sion is voluntarily made in order to determine its admissibility into evidence. $t is then 
the duty of the jury to find whether it is true and for that purpose to go afresh into the 
question whether it is voluntarily made. 

Emperor v. Kesari Dayal) and Kkiro Mandal v. The Emperor, referred to. 

The Coroner of Bombay in taking down & statement made by an Accused in inquest 
proceedings, under a. 19 of the Coroners Act, 1871, is not bound to observe the forma- 
litles prescribed by a. 164 of tha Criminal Procedure Code, 1898, or the Bombay High 
Court Criminal ,Circulars. issued in that behalf. 

E Emperor v. Ramnath Mahabir? referred to. : 


THE accused was charged with the offence of murdering a police constable in Bom- 
bay on February 5, 1943. At the inquest he made a statement in the nature of con- 
fession, which the Coroner recorded under s. 19 of the Coroners Act, 1871, without ° 


* Decided, December 5, 1944. Crown side of 1943. 

Appeal No. 3 of 1944, by the Government of L (1909) 11 Bom. L. 
Bombay, against a decision of Sen J., in EAC ee 
Sessions’ Case No. 28, Fint Criminal Sescions 3 (1925 L: 


R. 19. 


; 4 
146 THE BOMBAY LAW REPORTER. ‘-[VOL. XLVII. 


observing the formalities prescribed by a. 164 of the Criminal Procedure Code, 1898, 
or the Criminal Circulars issued on the subject by the Bombay High Court. The ac- 
cused was tried at the High Court Seasions by Sen J. with a jury. At the trial, the 
Jutige decided that the above statement was voluntarily made and admitted it into 
evidence. In his charge to the jury, the trial Judge left it to the jury to find whether 
the statement was ine its opinion made voluntarily and true. The jury’ returned 
a majority verdict of not guilty, with which the Judge agreed and acquitted and dis- 
charged the accused. The Government of Bombay appealed against the order of ac- 


C. K. Dephtary, with B. D. Boovoriwalla, for the Crown. 
M. J. Gordkandas, for the accused. x 


DIVATIA J. This is an appeal by the Government of the Province of Bombay 
against an order of acquittal and discharge passed by Sen J. in a Sesaions trial agree- 
ing with the majority verdict of not guilty by the jury. The charge against the accused, 
was that he committed the murder of a Police Constable, Yeshwant Bhikaji, on Feb- 
ruary 5, 1943, at about 10 p.m. by stabbing him with a knife on Lakshmi Napoo Road 


. at Matunga in ‘Bombay. The prosecutions relied upon the evidence of two alleged 


eye-witnesses, one person having seen theeaccused running away with a knife in his 
hand soon after the offence was alleged to have beet! committed, the accused having 
washed his blood-stained hands on the same night in the room of witness Ambikabai 
and having concealed the knife in the compound of the Cutchi Visha Hall situated in 
Laxmi Narayan Lane which the accused was alleged to have entered after committing 
the offence. The prosecution also relied upon a statement of an incriminating nature 
made by the accused before the Coroner on March 19, 1943, when he held inquest 
Proceedings over_the body of the deceased. . 

The defence was that the accused had not committed the alleged offence, that the 
eye-witnesses were on inimical terms with him and were telling a false story as they 
were members of a gambling den and a ganja club which were carried on in the hut 
of one Mulji, that Ambikabai was induced by the Police to make an incriminating 
statement against the accused under a*promise that her husband, who was in Police 
custody, would be released if she made the statement, that he bad not concealed any 
knife in the compound of the Cutchi Visha Halt that the accused was taken before 
the Chief Presidency “Magistrate on February 27 and 28, 1943, but he had nof made 
any statement before the learned Magistrate, and that the accused was harassed and 
tortured by the Criminal Investigation Department Police to make the alleged incri- 
minating statement before the Coroner. : 

In his charge to the jury the learned Judge dwelt upon the alleged confession made 
by the accused before the Coroner, and it is important to consider that question first 
because Mr. Daphtary on behalf of the prosecution principally relies upon what the 
learned Judge tdid the jury on that part of the case in asking us to hold that there 
was a misdirection. The Coroner was examined in the lower Court and he said that 
when the suspect waa before him no Police-officer had suggested to him that he would 
make any statement, but the accused volunteered to make it and the accused further 
shid that he wished his statement to be recorded as the statements of witnesses had 
been recorded, and after taking care to see that there were no policemen in his room 
including those in vnufti, he asked the suspect to make any statemént that he wished 
to make, but after warning him that any statement that he would make might be 
used against him at the trial The accused insisted, however, that the Coroner should 
take down his statement. Thereupon the statement was taken down and the Coroner 
has recorded the questions and answers. At the end of the statement the Cororer 
e @dded a certificate that the suspect had made the above statement voluntarily after 
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the Court was cleared of all Police constables and police-officers. After the evidence 
ôf the Coroner was over, the leamed counsel for the accused objected to the alleged 
confession going in on the ground that the accused was in police custody for a long 
time, and there was possibility of the policemen remaining inside the Court in mufti, 
and making signs to the accused from outside. The learned Judge, however, held 
that it did not appear to him that the statement of the accysed was caused by any 
inducement, threat or promise sufficient to give the accused ground for supposing that 
by making it he would gain any advantage or avoid any evil, and being of that opinion 
he admitted the statement jn evidence. 

In his charge to the jury the learned Judge*began by ‘observing that he had in ad- 
mitting that statement taken the view that it was a, voluntary statement, but that was 
only for the purpose of admitting it in evidence, and then he proceeded to tell the 
jury that ultimately the question whefher it was voluntary or true was a question for 
them to decide. At the end of the charge he again made the following remarks :-- 
“In other words, you will have to consider the probabilities in the case and to see whether 
this can be regarded as a voluntary statement. If you think that this waa a voluntary state- 
ment, then the next point you will have to consider is whether this is a true statement ; 
and for that purpose you will have to see what amount of corroboration there is to this 
statement.” 


‘As rande ‘the: netan “OF (he: etutemént the learned Judas “alan told ‘the fury (hat 
although the Coroner was not strictly speaking*bound to comply with all the forma- 
lities which this Court has laid down for Magistrates while recording confessions un- 
der s. 164 of the Criminal Procedure Code, he ought to have observed those formalities 
because it is expressly enacted in a. 19 of the Coroners Act that for the purposes of 
a. 26 of the Indian Evidence Act a Coroner shall be deemed to be a Magistrate. With 
this observation the learned Judge left it to the jury to decide whether in their opinion 
the confession was made voluntarily. 

There is one additional circumstance connected with this point and that is this : 
The Sub-Inspector of Police had stated in his deposition that the accused wanted to 
make a certain statement and he was taken before the Chief Presidency Magistrate 
on two consecutive days, ie. on February 27 and 28, 1943, the Magistrate asked him 
to leave the Court on both the days, and the accused sat there for five hours on 
each day, but no statement was recorded by the Chief Presidency Magistrate. On 
this evidence the learned Judge told the jury as follows :— 

“In this connection it will be important to remember that on two previous occasions the 
accused was taken before the Chief Presidency Magistrate and he had refused to make any 
statement though on one occasion he had stayed in the said Magistrate's Court for about 
five hours.” - e 

It is urged by the learned counsel for the prosecution that there is no evidence to 
show that the accused had refused to make any statement before the Chief Presidency 
Magistrate, and that the remarks of the learned Judge must have led the jury to believe 
that the accused refused to make a statemfent because the police asked him to make 
a false statement which he was not going to do. 

For all these reasons it is urged that there have been misdirections to tMe jury on 
these points, with the result that the mind of the jury must have been to a certain 
extent influenced by the view that the confeasion was involuntary and was not pro- 
perly recorded. *In considering this argument, it is first necessary to examine what 
are the respective functions of the Judge and the jury in determining the voluntary, 
and true nature of a confession. 

Under 8. 288 of the Criminal Procedure Code the Judge has to decide whether a 
confession is admissible in evidence and under s. 299 the jury has to decide whether 
it is true. Under a 24 of the Indian Evidence Act a confession is irrelevant if Jit, 
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appears to the Court to have been caused by any inducement, threat or promise prp- 
- ceeding from a person in authority. Therefore, where it ig proved that it has been 
so caused, it becomes irrelevant and therefore inadmissible in evidence. It is for this 
reason that the Judge has to hold on the evidence that it is voluntary in order to 
admit it in evidence. «After it is so admitted, it is for the jury to decide whether 
it is true. In ascertaiping its truth, a number of facta have got to be taken mto 
consideration, e.g. whether it is corroborated by other reliable evidence, whether it 
is natural and probable and also whether it is a free and voluntary statement. This 
last factor is an ingredient in ascertaining the truth of thg confession because, although 
an involuntary confession may be true as when) under a promise of pardon, the ac- 
cused makes a confession which may be corroborated by other reliable evidence, still the 
fact that a confession has been taken from the accused by inducement, threat or pro- 
mise may make it likely that it was not trué, especially when there is insufficient 
evidence to corroborate it. To that extent the jury has to consider, among other 
things, whether it is voluntary and they may hold that it is not voluntary even though 
it has been admitted in evidence. Thus the voluntary character of a confession is a 
mixed question of law and fact. It is to be decided by the Judge for the admissibility 
of the confession and the jury also may cogsider it in determining the weight to be 
attached to it. It is possible that the Judge may admit it in evidence after holding 
that it was voluntary and the jury may think it was @ot voluntarily made and there- 
fore attach little or no weight to it. ° Whether the jury thought so or not cannot be 
known because no reasons are to be given for the verdict. The Judge cannot tell the 
jury that it was no part of their duty to consider whether the confession was made 
voluntarily or not. That would amount to a misdirection as held in Baden Ali v. 
Emperor. At the same time the Judge cannot ask the jury to decide whether the 
confession was voluntary and then to decide whether it was true. The jury has not 
to consider only the volitional character of the confession as detached from its credi- 
bility as the Judge has to do, but it has primarily to, determine its truth and as a 
part of itto consider whether it was voluntary. To ask the jury to detach these two 
aspects and decide whether it was true if and after they are satisfied that it was volun- 
tary amounts to a misdirection, becauge a confession may be involuntary and still 
true. That is exactly what has taken place in this case when.the jury were told that 
if they thought that the confession was a voluntary statement, then the next point was 
whether it was a true statement. This, in my opinion, is contrary to law as well as 
authorities. The observations of Heaten J. in Emperor v. Kesari Dayal are pertinent 
on thë point before us. He says (pp. 334-35) :— 
- “Tf it is objected to, then it is for the Judge to decide whether t should be admitted in 
evidence ar not. He ought not in any circumstances to throw on the Jury the duty of saying 
whether the confessions are voluntarily made or not. At may be that the Jury in consider- 
ing all the circumstances of a case will take the question of the voluntariness of a confession 
into thelr consideration and it may influence their decision. But it is not for the Judge in 
his charge to the Jury to sek them to decide whether the confessions are voluntarily made 
or not. All he has to do, so far as I can understand, is to tell the Jury that in the exercise 
of the duty imposed on him he has allowed the confession to go in as evidence and it ‘ia 
for them f$ determine how mpich weight is to be attached to it, and to decide whether it 
is true or not.” 

In Khiro Mandal v. The Emperor? it was held that where the Judge left it to the 
jury to determine whether the confession waa or was not voluntarily made, he is guilty 
of a serious error of law. In my opinion, if asking the jury to decide first whether 
the confession was voluntary or not, the jury were assigned the function of the Judge. 
“There was, therefore, a misdirection to the jury on this point. z 

1 te ae 3 (1929) L L. R 57 Cal. 649. 
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* Moreover, there are two other circumstances in this case which bear upon this ques- 
tion. The learned Judge told the jury that although it may no? be strictly speaking 
necessary for the Coroner to comply with all the formalities laid down by the High 
Court Circular with regard to confessions recorded by Magistrates under a 164 of 
the Criminal Procedure Code, it was very desirable that the Coroner ought to have 
complied with those forpalities; and he asked the jury to cdbsider the circumstance 
of the Coroner not having done so in ascertaining the voluntary as well as true char- 
acter of the confession. Now, the formalities prescribed in the High Court Circular 
relate to a confessional statément recorded under s. 164 of the Criminal Procedure 
Code. It hag been held by ouy Court in Emperor v. Ramnath Mahabir that s. 164 
of the Criminal Procedure Code does not apply to investigations made by the police 
in the City of Bombay. It is true that in s. 19 of the Coroners Act it is stated that 
for the purposes of s. 26 of the Indian Evidence Act a Coroner shall be deemed to be 
a Magistrate. But that is for the purpose of enabling the Coroner to record a state- 
ment of a confessional nature made before him by a suspect in inquest proceedings, 
because under s. 26 of the Indian Evidence Act all confessions by persons in police 
custody must be made in the immediate presence of a Magistrate. It does not mean 
that because a Coroner is a Magistrate for the purposes of s. 26, he has got to comply 
with the formalities for recording confessions under s. 164 of the Criminat Proceduré 
Code. Whether it is desirable that all officerserecording confessions should observe 
similar formalities and precautions and that therefore the Coroner should also comply 
with all the directions given in the High Court Circular apart from the requirements 
of -s. 19(2) of the Coroners Act, may be worth considering, but according to the law 
as it stands at present, it cannot be said that the Coroner ought to have done what he 
was in law not bound to do. It is not improbable that the remarks made by the 
learned Judge about the desirability of complying with the directions in the High 
Court Circular by the Coroner led the jury to think that the confession was not pro- 
perly recorded and therefore not voluntary. That also amounts to a misdirection. 

Then there is the additional circumstance about the accused’s alleged refusal to 
make a statement before the Chief Presidency Magistrate. There ig nothing to show 
oxi the evidence as to why the statement of the accused was not recorded by the Chief 
Presidency Magistrate on the two days when he was taken to his Court. It may be 
that the learned Magistrate had no time to record it or that he was of the opinion 
that he had no power to do so. But, in any case, there was no evidence to show that 
thé accused had refused to make any statement before the learned Magistrate. When 
the learned Judge told the jury that the accused had refused to make a statement, it 
might have led them to infer that the police pressed the accused for two dayg to make 
a confession but the accused did not desire to do so. In my opinion this also amounts 
to a misdirection. : 

It seems to me that on these directions by the learned Judge, the jury thought that 
the confession was not voluntary and that jt was, therefore, not necessary to consider 
whether it was true. It is also likely that the view that the confession was not volun- 
tary might have influenced their appreciation of the evidence of the proseqution wit- 
nesses. That seems to me to be sufficient reason for setting aside the verdict of the 
jury and the order of acquittal based thereon. Although this Court has the power to 
decide this appeal on facts after setting aside the verdict, it is not, in my opinion, 
desirable to do so because on account of the misdirection the jury had no opportunity 
to appreciate the evidence in its true perspective. It seems to me that in such ə 
case the accused should not ordinarily be deprived of his valuable right to be tried 
again by a new jury. 

As a result, the order acquitting and discharging the accused is set aside and it is 
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directed that he shouid be tried before another jury. The accused is before us arki 
he will remain in custody till hie trial before another jury. 

We direct that as far as possible the accused should be tried in the current Sessions. 
Loxur J. I agree. The accused was tried for the murder of a police constable by 


stabbing him in the back with a knife in the darkness of the night. The constable was — 


a stranger to him and fhere was no ill feeling between thems The evidence disclosed 

no motive for such a dastardly crime, but in the statement which the accused made 

before the Coroner at the inquest, he made a confession and disclosed the reason why 

he stabbed the constable. The learned Judge held that confession to be voluntary 

and admitted it in evidence, but in his charge to the jury, after pointing out certain 

E ee ene O OUDE DEREDE O A patie 08 poe contention ae 
` observed :— 

“T have in admitting that statement taken the view that it is a voluntary statement, but 
that is only for the purpose of admitting the statement into evidence. It will be your busi- 
ness to se whetlier it is a true statement and for that purpose it may be necessary for you 
also to see whether it is a voluntary statement... . . But ultimately the question whether 
it was voluntary or true will be a question for you td decide.. You will have to consider 
the probabilities in the case and to see whether this can be regarded as a voluntary state- 
ment, If you think that this was a voluntaryestatement, then the next pdint you wili have 
to consider is whether this is a true statement.. 

Me: Daphiay araon betalt al theca thats dite te eo Gude Bas 
affected the verdict of the jury. Under s. 24 of the Indian Evidence Act, an accused 
person’s confession, which is not voluntary, is irrelevant in criminal proceedings. In 
a trial by jury, s. 298 of the Criminal Procedure Code requires the Judge to decide 
all questions as to the admissibility of evidence, and hence when a confession ig ten- 
dered in evidence, be must decide whether it was voluntarily made and leave it to the 
jury to decide whether it is true. Both these are questions of fact, which it is the 
province of the jury to decide. But the question that’ initially arises is the admissi- 
bility of the confession in evidence, and e. 298, subs. (1)(c), of the Criminal Proce- 
dure Code lays on the Judge the duty of deciding upon all matters of fact which it 
may be necessary to prove in order t8 enable evidence of particular matter to be 
given. In other words, to determine the admissibility of the confession, the Judge 
has to decide whether it is voluntary. But this does not preclude the jury from taking 
a different view when considering whether the confession is true. A confession that 
is voluntary is not necesearily true, nor is a confession that is not voluntary necessarily 
untrue. Yet the two questions have a bearing on each other. Hence though the 
Judge may decide the question of voluntariness in its bearing on admissibility, it is 
open to the jury to consider the question of voluntariness in ite bearing on the truth 
of that confession. It would be a misdirection on the part of the Judge to tell the 
jury that be has alnéady held that the confession is voluntary, and it is no concern 
of theirs to constder whether it is voluntary or not. As observed in Kishori vV. 
Emperor, to Xbarge the jury that they mist accept the question of the voluntarinesa 
of the confession as concluded, and to ask them to decide on that basis whether 
the confesion is true or not.and what value should be attached to it is a serious mis- 
direction, inasmuch as it withdraws from the jury an issue of fact that has an im- 
portant bearing on the question of the truth of the confesaion. This doea not mean 
that if the jury find the confession to be not voluntary, they can legve it out of con- 
sideration and not see whether it is true or not Mr. Gordhandas for the accused 
` “contends that the Judge may hold the confession to be voluntary before he has all 
the evidence before him and admit it, and therefore the jury may subsequently tome 
to a different conclusion after hearing all the evidence. But though the Júdge may have - 
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admitted the confession, if from subsequent evidence it transpires that it is defective 
according to law or is proved to be not voluntary, it is open ta the Judge to with- 
draw the confession from the jury. But if the Judge does not do so and it remains 
on record as evidence, the jury cannot ignore it. It is quite conceivable that the 
Judge and the jury may differ on the question of the voluntary nature of the con- 
fession. Suppose the accused alleged that he had made the confession aa the Police 
Sub-Inspector promised to obtain pardon for him if he told the whole truth If 
the Judge believed that allegation, then the confession would be inadmissible in evi- 
dence under s. 24 of the Indéan Evidence Act, But if the Judge finds that no such 
promise had been held out to the accused, he would admit the confession in evidence. 
Yet it is open to the jury to take into consideration the allegation of the accused for 
the purpose of finding oft the truth of the confession. Assuming that the jury hold 
that the Police Sub-Inspector did induce the accused to make the confession by a 
promise of pardon, and that the confession is, on that account, not voluntary, yet 
they are bound to consider whether it is true or not. An accused person may, on a 
promise of pardon, tell the whole truth incriminating himself. In that case the fury 
may hold that the confession ig not voluntary, and yet it is true. In such a case 
their finding that it is not voluntary does not debar them from acting upon the con- 
fession, since ihé Judge has admitted it in evidence. From this point of view it would 
be wrong for the Judge to ask the jury to decidg first whether the confession is volun- 
tary, and then to proceed to consider its truth only if they found it to be voluntary. 
This is exactly what the learned Judge directed the jury to do When he said—“ If 
you think that this was a voluntary statement, then the next point you will have to 
consider is whether this is a true statement.” The proper direction to the jury would 
Þe to tell them that in the exercise of the duty imposed upon him he hae found the 
confession to be voluntary and allowed it to go in as evidence, that it is for them to 
determine whether it is true or not and what weight is to be attached to it, and that 
for the purpose of doing so tħey are at liberty to consider how far the confession is 
voluntary. Such a direction is quite in consonance with the ruling in Emperor v. 
Kesari Dayal 

The learned Judge further pointed out to”the jury two circumstances bearing on 
the question of the voluntariness of the confession, viz., that the Coroner, when re 
cording the confession, did not obeerve all the formalities laid down in a. 164 of the 
Criminal Procedure Code, and the High Court Criminal Circulars, and that the ac- 
cused was twice produced before the Chief Presidency Magistrate for confession but 
he refused to make a confession. The Coroner did not record the statement of the 
accused as a confession under 8. 164 of the Criminal Procedure Code, but gs a state- 
ment made by the accused of his own accord, after giving him the warning required 
by e. 19(2) of the Coroners Act. . Under a 19(3) a Coroner ia to be regarded as a 
Magistrate when recording such a statement only for the purposes of s 26 of the 
Indian Evidence Act, so that the confeasjon made by the accusell when he was in 
custody may not be inadmissible on the ground that it was not made before a Magis- 
trate. But that does not mean that as soon as the accused insists upon making a 
statement, the Coroner becomes a Magistrate and proceeds to record his’ confession 
under s. 164 of the Criminal Procedure Code. It is no doubt desirable that the High 
Court Criminal Circular, which prescribes the formalities to be observed when record- 
ing a confeseion under s. 164 of the Criminal Procedure Code, should be extended also 
to confessions recorded by the Coroner. But as the circular now stands the Coroner 
is npt required to observe those formalities, and in this case he has observed such 
formalities as he was bound to do under a 19(2) of the Coroners Act. 
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The second circumstance pointed out to the jury is the refusal of the accused to 
make a confession before the Chief Presidency. Magistrate. In this connection the 
kamed Judge observed :— 

«ak wil be inapeatant tò. FERTbEe Chat on bwa pea oaa The aoe Gade. 
before the Chief Presidency Magistrate and be had refused to make any statement though 
on one accasion he had gtayed in the said -Magistrate’a Court for about five bours” ~ 

This is not bornd out by the evidence. All that is on record is that as the accused 
wanted to make a certain statement, the Police Sub-Inspector took him to the Chief — 


"Presidency Magistrate on two consecutive days and satethere for five hours on each 


day, but’ no statement Of the accused ‘was recorded by the Chief Presidency Magis- 
trate. This does not mean that the accused was not prepared to make a etatement or 
that he refused to state anything before the Chief PresidencyeMagistrate. It is quite 
possible that the Chief Presidency Magistrate was too busy to attend to the accused, 


- and at last when he was free on the second day, he found that the accused had been 


brought for a confession, but he had no power to record it under s, 164 of the Crimi- 


. nal Procedure Code as held by Fawcett J. in Emperor v. Ramnath Makabirt Hence 


it was inaccurate to tell the jury that the accused refused to make a statement before 
the Chief Presidency Magistrate. That mngt have considerably influenced the jury 
in deciding whether the subsequent confesgjon before the Coroner was voluntary or 
not. © 

These serious misdirections in the charge to the jury have materially affected their 
verdict and occasioned a failure of justice. The verdict and the acquittal of the ac- 
cused must, therefore, be set aside, and I agree with the order for retrial passed by 
my learned brother. 


WESTON J. I agree. I have only.a few words to add. On first impression it ap- 


peared to me that the learned Judge was perfectly justified in drawing the inference. 
be did and in directing the jury to draw the same inference, namely that when prior 


- to the proceedings before the Coronet the accused had Been taken on two consecutive 


days to the Chief Presidency Magistrate for the purpose of having his confession re- 
corded and no confession was recorded, then the accused should be presumed at that 
time to have refused to make a confessienal statement. But it bas been pointed out 
that in Emperor v. Ramnath Mahabir: it was suggested that, notwithstanding the 
amendment in the year 1923 of s. 164 of the Criminal Procedure Code fo include 
Presidency Magistrates among Magistrates authorised to record confessional state- 
ments under that section, the power of the Presidency Magistrates under that section 
must be confined to cases where the investigation pending is not an investigation being 
_carried out by the Bombay City Police. Whether this somewhat surprising result 
waa intendtd by the Legislature-or is required by the wording of s. 164 read with s. 26 
of the Indian Evidence Act, it is not necessary to consider. It does appear that the 
fact that no confessional statement was recorded by the Chief Presidency Magistrate, 
although the accused was sent to him for the purpose of such statement being record- 
ed, may be explained on grounds other thhn the then reluctance of the accused to 
make such a statement. There can be no doubt, I think, that the inference which 
the leamed® Judge drew influenced him considerably in his view of the value of the 
confessional statement made later before the Coroner, and I think equally that it 
must be presumed to have influenced the jury. 
‘I also agree that unlesa and until this Court has issued directions Similar to those 
issued for the instruction of Magistrates recording confessions under a 164 of the 
Procedure Code, the omission by the Coroper to comply with what are usually 
called the formalities of the existing High Court Circular is not of itself a fattor 
to be taken into account when considering a confessional etatement made to the Coro- 
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pert Both the voluntary nature and the truth of the confession must be judged 
in the light of the questions asked by and the answers given to the Coroner, of his ful- 
filment of the requirements of s. 19 of the Coroners Act, and of the evidence, if any, 
given by the Coroner. I agree, therefore, that the confesional statement made to 
the Coroner, which is one of the main pieces of evidence in thie case, cannot be said 
to have been placed properly before the jury for tbeir appresiation. I agree that 
we should allow this appeal, and I agree with the order proposed. 


FEDERAL COURT. « 





Before Sir Patrick Spens, "Kt, Chief Justice, Mr. Justice Vatadachariar and Mr. Justice 
Zafrulla Khan. 
WALLACE BROS. & CO. Lt. v. COMMISSIONER OF INCOME-TAX.' 


Indian Income-tax Act (XI of 1922), Secs. 4A(c), 4(1) (b), 64{1)—Non-resident company 
—Business in British India—Liability of company to be assessed on income made wiih- 
out British Indie. . 

Section 4A(e) of the Indian Income-tax Act, 1922, is not shira vires the Indian 
Legislature. It is only a step towards the introduction of the measure of taxation laid 
down in s. 4(1) (b). The combined operation of fhe two sections is to asese an assessee 
to tax in respect of all his income from without British India. 

- Once “any connection” with a particular State is shown, it creates a nexus between 
the State and the individual, so as to make that individual subject to the taxing power 
of that State. The provision in a 4A(c) that the compeny will be regarded aa resident 
in British India only when its British Indian income exceeds ita income arising without 

_ British India, ensures that the connection between the aseessee and the State ıs renl 
and not illusory. 

Governor-General in Council v. Raleigh Investment Co., Lid. followed. 

Wallace Bros. & Co., Ltd., incorporated and carrying on business in the United King- 
dom, were partners, along with seven other individuals, in Wallace & Co., which carried. 
on business in Bombay. In the accounting ypar the company had an income of over 
17} lacs from British India and over 7} laca from without British India. The Income- 
tax authorities treated the case as one falling under the second part of a 4A(c) of 
the Indian Income-tax Act, 1922, and as a consequence they applied a 4(1)(b) of the 
Act, with the result that tax was assessed on the total income of over 25 lacs. The 
High Court affirmed the taxation. On appeal: : 

Held, that the company was carrying on business in Bombay under the combined 
operation of 4 4A(c) and a 4(7)(®), and that the assesament Was therefore rightly 
made under & 64(1) of the Act. s 


THIS was an appeal from the decision of the Bombay High Court (Beaumont C. J. 
and Rajadhyaksha J.), reported at 45 Bom. L. R. 929, where the facts are fully 
set forth. E f 

F. J. Coltman and Sir Jomshedji Kanga, for the appellante. 

M. C. Setalvad and G. N. Joshi, for the respondent. ” 


Spens C. J. This is an appeal from the judgment of a Division Bench of the 
Bombay High Court on a reference under s. 66 of the Indian Income—tax Act, 1922. 
The High Court granted a certificate under s. 205 of the Constitution Act, because 
the main question raised by the reference related to the validity of sa. 4 A(c) and. 
4(1) (b)(ii) of the Income-tax Act..JNo objection has been taken to the maintain- 
ability of this appeal. ` 


* Decided, January 15, 1945. Case No. 55 1 [1944] F. C. R 229, 
of 1943. ~ 
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The reference arose out of the assessment of the appellant company to income<ax 
for the year 1939-40, the accounting year being 1988-39. It is common ground that 
during the accounting year the appellant company had an income of over seventeen 
lakhs from British India and over seven and a half lakhs from without British 
India. Under s. 4(i9 (6) of the Incometar Act, the “total income” in respect of 
which any person is assessable for any year id calculated in different ways according 
as the person is “resident in British India” or “not resident in British India.” If 
the person is resident in British India, the total income includes not only income, 
profits and gains actually accrued or deemed to,accrue m British India but also income 
accruing or ariaing to him without Britisk India during the year. Residence in India 
for the purpose of the Act is defined in s. 4 A, which'is one of the sectiona introduced . 
into the Income-tax Act by the legislation of 1939. Clause (a) of the section de- 
fines “residence” with reference to individuals, cl. (b) with reference to undivided 
families, firms and other associations of persons, and cl. (e) with reference to com- 
panies. As the appellant is a company, this is the clause relevant to the present 
case. It provides two teste—(1) whether the control and management of the affairs 
of the company is situated wholly in British India, or (2) whether its income arising 
in British India in the year in question exceeds ite income arising without British 
India in that year. The appellant company does not satisfy the first test, because 
the control and management of its affairs is said tbe in the United Kingdom. It 
however holds a 14|32 share in tĦe firm of Mesers. Wallace and Co. carrying on 
business in Bombay. The other partners, as per the partnership deed of 1935, 
were seven individuals therein named. The income of seventeen lakhs and odd 
SESS PE Ee Pe ant, Src Daiba Leda wae made pe SiMe: gour giring 
items :— 

(1) Ra. 8,76,266, being its share in the profits of Messrs Wallace and Co. ; 

(2) Ra 18,197, being its share of dividends and interests received from that firmi ; 

(3) Rs. 8,59,428, dividends received from other investments in British India; and 

(4) Rs. 81,940, interest from other investments in British India, 

As this income admittedly exceeded the appellant’s income from without British India 

(which was only about seven and a þalf lakhs), the Income-tax authorities treated 
the case as one falling under the second part of a. 4A (c), and as a consequence they 
applied s. 4(1)\(b) of the Act, with the result that tax has been assessed on the 
appellant's total income of over twenty-five lakhs. ~ 

The appellant objected to the Inclusion in the assessment of its income from without 
British India and contended that the provisions of the Indian Income-tax Act were 
ultra vires the Indian Legislature in so far as they authorised the inclusion of such 

> incomeein the assesament. This is the principal question in the case and forms 
question No. (2) in the reference. The first question is nothing more than an appli- 
cation to the facta of the case of the answer to the second question ; it does not re- 
quire separate djscussion. The third question in the reference has no substance and 
it was admitted before us that the amended provision was applicable to ‘the assess- 
ment in question, because 1939-40 was the assessment year though the figures have 
to be taken from the ipcome for 1938-39. One other question in the reference, ques- 
tion No. (4), raises a question of procedure, to which it will be convenient to refer 
later. ° : : 

Before the High Court and in the grounds of appeal to this Court, a grievance 
seems to have been made that certain other questions should also have been raised, 
so as to bring out clearly the points in dispute between the parties. During the argu- 
ments before us, it was conceded by counsel for the appellant that all that he 
to put forward on behalf of the appellant could be urged on the basis of the questions 
as they now stand. It is therefore unnecessary to refer further to this complaint. 
e” Relying on some of the decisions interpreting the word “ residence” in the English 
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Indbme-tax Act, counsel for the appellant contended that the second of the tests 
adopted in s. 4A (c) of the Indian Income-tax Act was wholly amtificial and unwar- 
ranted by established principles and that it had been so framed only as a device to 
give the Indian Legislature a jurisdiction which it would not otherwise possess. The 
appellant company, it was said, did not “reside” bere in any of the known senses of 
the term, and as its income from without British India did not ex kypothesi accrue 
bere and it was not brought here, it was urged that it was beyond the power of the 
Indian Legislature to impose a tax on that income. It was argued that the Legis- 
lature could only tax persons tesident here or igcome accrued, due or received here, 
and that any attempt to go further Would make the Att illegally extraterritorial in 
its operation. It was contended’ on behalf of the respondent that even according to 
the English decisions, the®definition of *‘residence” in respect of a company was to 
a certain extent artificial and that it was open to the Legislature to adopt whatever 
definition it thought fit. If the matter had stood on s. 4A (e) alone, this would 
undoubtedly be so, But a 4A (c) is only a step towards the introduction of the 
measure of taxation laid down in s. 4(1)(5), and though each of these provisions 
taken by itself may be unobjectionable, their combined operation is undoubtedly to 
-asese the appellant to tax in respect of all its income from without British India. 
Counsel for the respondent conceded that it ¢s from this point of view that the validity 


. of the provision must be judgéc. But he maintained that even oo this basis the 


objection to the validity of the law was untenable—(1) because the impugned pro- 
visions were not really extra-territorial in their operation, and (2) because the 
extra-territorial operation, even if there was any, was no ground for the invalidation 
of the provisions. 

We agree with the respondent’s contention that the mere fact that the Indian Legis- 
lature has adopted a test of “residence” different from that obtaining in England 
is not by itself of much consequence. The course of decisions in England has attempt- 
ed to give effect to what was conceived to be the policy of the English Incame-tax 
law, in the light of the changing conditions and methods of carrying on *business 
there. These decisions were partly based upon certain clauses in the English Act 
which limited the significance of the word’ “ residence” in that Act, and gave some 
guide in considering whether a person did or did not come within the words “ residing ” 
in the United Kingdom. (vide: Attorney-General v. Alexander) Reference has no 
doubt been made now and then to grounds on which that system of taxation could 
be justified, as for instance wheh it was said that a pereon resident in England or 
carrying on busines in England enjoyed the benefit of the security and protection 
afforded to him by the State in England and that it was therefore not unreasonable 
to bring even his foreign income into account in assessing him to incometax. But 
‘considerations like these cannot be erected into a rule of law limiting the taxing power 
of the State to thoge particular cases. 

We cannot accede to the argument that the amendment of the Iydian Income-tax 
Act in 1939 introduced the test now in question merely as a device to give the Indian 
Legislature a jurisdiction which it would not otherwise possess. It was only a machi- 
‘Dery provision which was adopted as a convenient mode of ‘extending to é¢his class 
of assessees a particular set of provisions contained in the Act for the calculation of 
their asseseable income. The objection, if any, must be to the imposition *of the 
liability itself and not to the manner in which the provisions imposing such liability 
have been drafted. - 

* Relying upon certain observations in Croft v. Dunphy* counsel for the appellant ° 
contended that the powers conferred on the Indian Legislature by the Constitution 
Act must be interpreted in the light of the prevailing “ legislative practice” in Eng- 


1 (1874) L. R. 10 Ex. 20 at p. 32. 2 [1933] A. C. 156. ~ 
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relating to the cdnstitution of a subordinate legislature will carry the connotation 
which by well-established usage it has acquired in English law or politica; and it 
thay also be that if cortain powers have long been understood in England to be inci- 
dental to or asacciaffd with certain other powers, words conferring the one will be 
understood as carryifig the other as well. But we cannot interpret the observations 
in Croft v. Dunphy as implying that the Indian Legislature must frame its income 
tax legislation on the same lines or on the same bases as have been adopted or found. 
convenient in England. The imposition and «assesam@nt of the tax must necessarily 
vary according to the exigeticies of Public Finance here and the methods of doing 
business found to prevail in this country. Even as regards persons resident in this 
country, the Indian Legislature did not, till very recenti}, think it worthwhile or 
find it necessary to take their income from without British India into account, in 
assessing them to incomertax, except: to the extent to which such income had been 
brought into this country. If the conditions of today require’or justify other methods 
of taxation, we see no warrant for holding that the State here could only adopt the 
methods prevailing in England. 

As regards the contention that the impugned provisions are extra-territorial in their 
operation and accordingly beyond the powers of the Indian Legislatlire, we are of the 
opinion that taking the scheme ag a whole they are not in their operation extra- 
territorial in the strict legal sense of that term. The Legislature has not attempted 
to regulate, punish or directly deal with any act done beyond the territorial limits of 
British India nor does it seek to impose a liability on property situate outside its 
jurisdiction. It was conceded on behalf of the appellant that when a person ig resi- 
dent in British India any legislation which -brings his foreign income into account in 
assessing him to income-tax will not be extra-territorial. This illustration establishes 
(1) that the mere fact of the accrual of the income abroad is not conclusive, and (2) 
that when the cases refer in justification of such taxftich, to the protection which a 
” person enjoys by his residence in a particular country, the benefit of that protection 
is not limited to the income accrued or received in that country. Where the connec- 
tion of the asseseee with a particulas country is not founded upon residence but 
arises out of business operations, it may be a question of degree whether the con- 
nection is slender or intimate, but it can nonetheless be as factual a connection as a 
connection based on residence. Many systems of law have enacted that if a person 
resided in a country for six months, he must be deemed to be “resident” there for 
purposes of income-tax though during the rest of the year he might bave resided else- 
where. A péron who receives a substantial business income.from a country may 
well be*regarded as receiving the protection of its laws and administration in the 
same degree as a person who resides there or carries on business there; and if a 
person resident in a country for six months can be taxed even in respect of his foreign 
income earned, it may be, during the remaining six months, it is difficult to see any- 
thing inherently objectionable-in adopting the same basis when a person derives more 
than half his total income from business in a particular country. It is the person who 
is subjected to taxation in either case and his connection with the taxing country is 
. aB substantial in the one case as in the other, to warrant both cases being treated 
alike. ° zm 

Decisions of the English Courts afford little guidance on this question, in view of 
the difference in the scheme of taxation between the two countries.. But some of the 
* Australian decisions to which reference has been made in the judgment of this Court 
in Governor-General in Council v. Raleigh Investment Co., Lid. affordesome 
guidance. The facts in the Raleigh Investment Co. case were no doubt different and 
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the decision was based on the ground that the source of the income there was British 
Indian. But this Court there adopted the principle laid down in the Australian deci- 


‘ gions that once “any connection” with a particular State is shown,*it creates a nexus 


between the State and the individual, eo as to make that individual subject to the 
taxing power of that State. The provision in the impugned clause that the company 
will be regarded as resident in British India only when its BYitish- Indian income 
exceeds ite income arising without British India, ensures that tie connection between 
the asgessee and the State is real and not illusory. Observations like those in Com- 
missioner of Taxes v. Union Trustee Co. of Australia’ do not bear upon the 


present case, because on a conBtructiom of the relevant statute their Lordships there 


found that the fact on which terpitorial jurisdiction waa ‘founded by that statute was 
not the personal residence of the tax-payer but the “local situation of the source of 


` income.” We are accordingly of the opinion that the impugned provisions of the 


Indian Income-tax Act cannot be held to be extra-territoriat in their operation. 
‘The second contention urged on behalf of the respondent that even if these provi- 
sions are in any measure extra-tertitorial in their effect, that ig not a ground for 
holding them to be ultra vires the Indian Legislature is supported by the decision of 
this Court in the Raleigh Invesimenit Company case. We have nothing to add to 
the reasons there set out in support of that conclusion. 

The fourth question in the refgrence raisfs a question of procedure, viz. the juris- 
diction of the particular officer to assess the appellgnt. Section 64 of the Act provides 
that where an agseseee carries on a busineas at any place he shall be asseased by the 
Income-tax Officer of the area in which that place is situated and that in all other 
cases an agsseasee shall be assessed by the Income-tax Officer of the area in which he 
resides. The High Court thought that the answer to question No. (4) was plain. 
“ The asseseee ” it is said “ has been found to be a partner in the firm of Wallace and 
Company and the agsesament was made by the Income-tax Officer for the area in 
which Wallace and Company carry on business.” As the point has been pressed be- 
fore us, it is necessary to deal with it in some mom detail. 

The following are the facts material to this question. On January 29, 1940, Wallace 
and Company acting on behalf of Wallace Brothers and Co., Ltd., filed the usual 
retum of income. This was drawn up in accerdance with the pre-existing practice. 
But as s 4A(c) had come into operation by that time, the Income-tax Officer, 
Companies Circle, by letter dated February 7, 1940, called for a statement of the 
total income of Wallace Brothers and Co., Ltd., “to enable me to determine whether - 
the company is resident or non-resident as per a. 4A(c) of the Income-tax Amend- 
ment Act, 1939”. By letter dated February 20, 1940, Wallace and Company took 
exception to this view and stated that! they had no copy of the profit and loss account 
of Wallace Brothers and Co., Ltd. ; when the Income-tax Officer insisted on having 
the information, they re-aubmitted the return of Wallace Brothera and Co., Ltd. 
reiterating their contention as to the non-liability of the income arising outside Britusb 
India of Wallace Brothers and Co., Ltd., but they added, “to comply with your 
Tequest we enclose copy of the balance-ahee® and profit and loss account of Wallace 


- Brothers and Co., Lid., for the year ended July 31, 1938, but we do so under protest 


and without admitting in any way a liability to taxation on the world income.” It 
is on the materials thus fumished that one Mr. Singh who was then Additional 
Income-tax Officer, Companies Circle, made the Assessment Order dated February 12, 
1941. The assesses is there shown as Wallace Brothers and Co., Ltd., through Messrs. 
Wallace and Company, 9, Wallace Street? Bombay, and it is treated as a “ resident 
company.” Against this order, there was an appeal to the Appellate Assistant Com- ` 
missioner signed by Wallace and Company as agente, under s. 43, of Wallace Brothers 


1 [1981] A. C. 258 at p. 268. 
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and Co., Ltd., and'as that officer confirmed the assesement, there was a further appeal 
to the Appellate Tribunal. The objection of non-compliance with s. 64 was for the 
first time raised Before the Appellate Tribunal. That Tribunal was of the opinion 
that the assessment was in conformity with both cla. (1) and (2) of 8:64, because the 
assessee company waa carrying on business in Bombay as a partner in Messrs. 
Wallace and Company and was also by’ reason of s. 4A(c)’ deemed to be-resident 
in Bombay. 

As regards the ground of residence in Bombay, counsel for the appellant rightly 
pointed out that according to s. 4A(c) the question of residence must be determined 
with reference to each year pnd that the finding of feaidence during 1938-39 would 
not warrant the assumption that when the proceedings for assessment were started 
early in 1940, the appellant company was resident in Bombay. If this question be- 
comes material, it may be necessary to ascertain whether in 1940 the appellant com- 
pany could be deemed to have been resident in Bombay with reference to the condi- 
tiona required by 8. 4A(c). $ 

It however sems to us open to serious doubt whether the appellant is entitled to 
taise this question at all and whether it is really a matter for decision -by the Court. 
Clause (3) of s. 64 provides that any question as to the place of assessment shall be 
determined by the Commissioner or by the Central Board of Revenue. The third 
provisa to the clause enacta that if the Maca of asgessment is called in question by 
the assessee, the Income-tax Officer shall, if not satisfied with the correctness of the 
claim, refer the matter for determination under this sub-section before assessment is 
made. These provisions clearly indicate that the matter is more one of administra- 
tive convenience than of jurisdiction and that in any event it is not one for adjudica- 
tion by the Court. The second proviso to clause (3) further enacts that the place 
of assesament shall not be called in question by an assesaee if he has made a return 
in response to the notice under sub-a. (1) of a 22, or if he has not made such a 
return, it shall not be called in question after the expiry of the time allowed by the 
notice for the making of a return. This confirms us’ in the view that the scheme of 
the Act does not contemplatd an objection as to the place of assessment being raised 
on an appeal against the assessment after the assessment has been made. As we have 
already pointed out, the objection waf not raised in the present case even before the 
Appellate Income-tax Officer but only before the Appellate Tribunal. The fact that 
the Tribunal nevertheless thought fit to allow the question to be raised and even 
included it in the reference to the High Court cannot alter the legal position. 
We however proceed to deal with the objection on its merits. Counsel for the res- 
pondent alternatively sought to bring the case under cl. (5) of 64, and for this 
purpose, he wished to refer to an order of the Commissioner of Income-tax assigning 
this particular assessment case to that particular officer. Counsel for the appellant 
objected to this document being used at this stage as it was not relied on before the 
High Court or before the Appellate Tribunal. The whole procedure as to the raising 
of this objection*has been irregular, but we prefer to leave that document alone. We 
concur in the view taken by the High Court that the appellant company has been 
carrying on business in Bombay and that the assessment was therefore rightly made 
_ under cl? (1) of s. 64. Clause (1) of the Partnership Deed relating to Wallace and 
Compgny provides that Wallace Brothers and Co., Ltd., and seven other gentlemen 
therein named shall carry on business in partnership as merchants and commission 
agents at Bombay. The deed reserves extensive powers to Wallace “Brothers and Co., 


. Ltd., in respect of the business. Nothing has been adduced to show that in spite of 


these recitals and these powers, Wallace Brothers and Co., Ltd., as one of the partnera 
cannot be regarded as carrying on the business. The appellant stated that t% was 
only a sleeping partner and this is repeated in the reference as well as in the judgment 
ai the High Court. With reference to this statement counsel for the appellant drew 





Brooks? and they would only show that the appellant company, if it was only a sleep- 
ing partner in Wallace and Company of Bombay, could not be regarded as carrying 
| on that business in the United Kingdom. 

i The appeal fails and is dismissed with coats. 
Leave to appeal to His Majesty in Council granted. 


a 


i INGOME-TAX PEA PEEN, 
Bafora Sir Harilal Konia, Æt., Acting Chief Justice, and Mr. Justice Chagla. 


In 1? SARUPCHAND HUKAMCHAND.* - 


Indian Income-tax Act (XI of 1922), Sec. 4(2) as it stood before amendment in 1939— 
Nowresident firm—Firm can have two places of residence—‘' Receipt”, meaning of — 
Whether lessening of credit omounts to receipt in British India—Indien Partnership 
Act (IX of 1932), Sec. 59—Registration of non-resident firm in British India. 

A firm, for the purpose of a. 4(2) of the Indian Income-tax Act, 1922, before its amend- 

: ment in 1939, can have two places of residence. Hence, a firm having a place of residence 

i: in an Indian State čan also have another such place in British India, especially when it 

is registered as a partnership finder a. 59 of the Indian Partnership Act, 1932, and the 

certificate of registration mentions the latter plafe aa its principal place of businesa 

Swedish Central Ry Co. v. Thomson® and Egyptian Delta Land ond Invesiment Co. 
vy. Todd, followed. 

Cómmissioner of Income-tax, Madras v. T. S. Firm, referred to. 

The word “ received ” in s. 4 of the Indian Income-tax Act does not amount to merely 
“lessening of liability in British India,” but it means “receipt in British India of the 
amount, or by appropriate book entries of an asset, which can be pointed out as result- 

ing from the receipt,” 

i In the interpretation of an ‘All-India statute as far as poæible the considered opinion 

of another High Court should be followed unless the Court cannot consdentiously 

accept that view. 

A firm having its place of businesa at Indora,had another place of business in Bombay. 
The Bombey firm was indebted to two persons who resided at Indore. The Indore firm 
made payments at Indore to the two creditora towards satisfaction of the debts, and the ° 
Bombay firm debited the creditors’ accounts with the amounts by havalas and corres- 
ponding amounts were debited to the Indore shop account. A question arose whether 
the amounta paid at Indore could be regarded as having been received or brought into 
British India for the purpose of s. 4 of the Indian Income-tax Act, 1922 :— 

Held, that the amounts paid at Indore could not be regarded as “ receipta” in Bombay 
within the meaning of s. 4(2) of the Indian Income-tax Act, because all that ‘they did 
was to lessen the amount of credit of the two creditors of the Bombay firm, 

In re Muttanchand Jokurmull,* Commissioner of Income-tax, Madras v. 
K. M. Ct. Munegappa Chettiar,’ and Commissioner of Income-tax,« Bombay v. New 
India Assurance Company Lid.,® followed. e 

L. C. T. S. P. Subramanayan Chettiar v. Commissioner of Income-tax, pars 
Manickam Chettiar v. Commissioner of Income-tax, Madras? A. R. Aa N 
Narayan Chettiar v. Commissioner of Income-tas, Madras and Chidambaram Chatter 
v. Commissioner of Income-tax, Madras* distinguished. e 





1 [1915] A. Ce an aE 6 (1930) L L. R. 58 Cal. 999, 
2 (1889) 14 App. Cas. 4 e. i Hes, 8 I. T. R 297. 

* Decided, August 30, 1944. Incdme-tax 8 (1938) 40 Bom. L. R. 980. 
Reference No. 2 of 1942 made by Commis- s. c [1988] Bom. 803. 
sioner of Income-tax (Central). 9 (19385) 3 L T. R 346. 
3 eae A. & 495. 10 (1936) 5 L T. R. 5%. 
4 [1929 Ca 11 (1941) 9 I. T. R. 509 
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In the certificate of registration Bombay was stated to be the principal place of busi- - 
ness. They carried on the business of money-lending, commission Agency and specu- 
lation in various compodities. 

For the year 1935.36 they were assessed to Income-tax and Super-tax on a total 
income of Rs. 78,943. The Income-tax Officer included in ‘this amount a sum of 
Ra. 69,590 as the assessees’ income in British India under s. 4(2) of the Indian 
Income-tax-Act, 1922 (before it was amended). The, amount represented the excess 
‘Temittance.as- per the assesgee’s Indore accofint in their Bombay books, and was 
considered by the Income-tax Officer as profits received from Indore in British India. 

The assessees appealed to the Appellate Assistant Commissioner, Bombay, for the 
omission of that amount from their income th Bombay, but he rejected their appeal 
reducing the excess remittance from Indore to Bombay by Rs. 1,000 ie. from Ra 
69,590 to Rs. 68,590. . : 

The assesses petitioned to the Commissioner of Income-tax under e 33 of the 
_ Indian Income-tax Act, requesting him to omit the amount of Rs. 68,590 from their 
‘assessable income or, in the alternative, to refer certain questions of law to the High 
Court for its decision. The Commissioner of Income-tax reduced, the said amount 
from Rs. 68,590 to Rs. 58,599. ey 

Under s8. 66(2) of the Indian Inctme-tax Act the Commissioner referred the follow- 
ing questions to the High Court :— 

(1) Assuming that Re. 58,599 is the correct amount of the excess remittance from Indore 
to Bombay, whether there was evidence before the Income-tax officer on which he could treat 
the amount as a remittance from income or profit ? 

(2) Whether there was evidence before the Income-tax officer on which he could include, 
in the net amount of remittances from Indore to Bombay the said sum of Rs. 89,000 debited 
to the aseesbee’s creditora and credited to their Indore shop account? 

(3) Whether there was evidence before the Income-téx officer on which he could bold 
that no portion of the said sum of Rs. 2,26,816 on the debit side of the Indore account was 
of the nature of a remittance from Bombay to Indore? i 

As to question (1) the Commiseione? expressed the opinion that there was evidence 
_ oa which the Income-tax Officer could come to the finding that the excess remittances 
from the foreign business was from profits and not from capital. As to question (2) 
he said that there was evidence before the Income-tax Officer on which he could 
conclude that the sum of Rs.-89,000 was a remittance from Indore to Bombay and 
include it in the net amount of remittances from Indore to Bombay. As to question (3) 
he said that the Income-tax Officer had direct evidence before him whereon to base 
the contlusion that the items constituting the eum of Ra 2,26,816, were not in the 
nature of remittances. 


Sir Jamshedji Kanga, and R. J. Kolah, for the asacssees. 
M. C. Setaload, and G. N. Joshi, for the Commissioner. 


Kania Ag. C. J. This is a reference made by the Commissioner of Income-tax 
under 8066(2) of the Indian Income-tax Act before its amendment in 1939. The 
assessees are a partnership firm doing money-lending business. Their firm is regis- 
tered in Britiah India. In the certificate of registration the principal place of business 
is stated to be Bombay. Their other place of business is stated tm be Calcutta. It 
_ appears from the reference that the assessees’ do business at Indore also. The asseseces 
contend that the Indore firm is the principal firm, and the principal place of business 
in British India is Bombay. For the assessment year 1935-36 they have been assessed 
to income-tax and euper-tax for S. Y. 1991 (October 20, 1933 to November 7, 1934), 
Do the total income assessed by the Income-tax Officer, which was ultimately reduced, 
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a cum of Rs, 69,590.was treated aa the asacosees’ income in British India under e. 4(2) 
of the Act. That was the excess of remittances by the Indore firm to, their Bombay firm 


~ and was considered by the Income-tax Officer as profits received from Indore in British 


India. The two partners of the assessee firm bemg residents of Indore the first que- 
tion which arose for consideration was whether the assessee firm were residents in 
British India. The second question was whether the amount was remitted into British 
India from Indore, and the third was whether the same was profits or capital. 

In the réference there was no finding about the assessees being: residents in British 
India. The matter was therefose sent back to the Commissioner for making his report 
on that question, By his letter dated February “11, 1944, the Commissioner has sent 
his finding to the Court with thè reasons for his conclusion. His finding is that the 
assessees during the year of assessment were residents in-British India. It was con- 
tended on behalf of the assessees that that finding was not warranted, as there was 
no evidence for the same. After hearing counsel on both sides we decided to raise 
the additional question whether there was evidence to support that finding. In his 
letter the Commissioner has relied on the following facts for his conclusion: (1) 
Registration certificate of the firm which is annexed as exhibit 4 to his letter. (2) 
Earlier assessment records, in which it is alleged that the assessees were described as 
residents in British India. (3) The evidence of Sir Sarupchand Hukamchand in 
suit No. 1988 of 1931 filed in Qis Court (4) The power-of-attorney in favour of 
the Bombay Municipality which is annexed as exhibit 2 to the letter. (5) The con- 
tents of the Chithi Nondh.produced by the assesaees. 

The registration certificate describes the principal place as Bombay (Bhuleshwar 
Fire Brigade Station). In the letter the Commissioner has stated that on behalf of 
the assessees it was urged that the principal place of business mentioned in the certi- 
ficate of registration was only the principal place of business in British India, but the 
principal place for the world business was at Indore. It was therefore contended that 
the central control and management of the firm, which in law would make the firm 
resident in British India, was at Indore. The Commissioner did not aceept this 
contention. On the face of the registration certificate there is nothing to show that 
this firm had any outside place from which, the firm’s activities were controlled. 
Under se. 58(6) and (c) and 60 of the Indian Partnership Act it is necessary for 
a firm, which is registered in British India, to state its principal place of business, “And _ 
when there is any change to intimate that fact to the Registrar. The result is that 
the registration certificate contains an admission of the aseesaee firm. Even on the 
footing that the asseseee firm has its place of business at Indore and that may be 
the principal place, in law there is nothing to prevent a firm from having two places 
of residence, as understood in law. This point is made clear in Swedish Central Ry. 
Co. v. Thomson. It was there held that a registered company can have more than 
one residence for the purpose of the Income-tax Act. The facts of that case were 
stronger. A limited company was formed for constructing and werking a railway 
in Sweden. The registered office was in Lendon. The company leased the railway 
to a traffic company for fifty yeare at an annual rent, which was to be paid to 
the company in England. The company’s articles were thereafter altered for the 
purpose of removing the control and management of the company’s business from 
England to Sweden, and it was admitted that the business had since beén and“at the 
Televant date was*controlled and managed from the head office at Sweden. In 1925 
a committee was appointed to transact fnore or less administrative businesa in the 
United Kingdom, such as dealing with transfers of shares in the United Kingdom, ` 
affixing the seal of the Company to share and atock certificates, and signing cheques on 
the London Banking Account of the company. Since that year no meeting of the com- 


1 [1925] A. C 495. ae 
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pany had been held in the United Kingdom, all dividends had been declared in Swaden. 
and no profits had been transmitted to the United Kingdom, except in payment of divi- 
dends to the shareholders in United Kingdom. The annual rent under the lease was 
also paid to the company in Sweden. It was held that while the business of the 
company was controJed and managed from Sweden, the. company was a person re- 
‘siding in the United, Kingdom for the purposes of income-tax. In Egyplian Delta 
Land and Investment Co. v. Todd: the question of residence of a company came to be 
considered. It was,held that the fact that the company was registered in the United 
Aeingdoth fiough net the sole: deciding factor was a,material fact to be taken into 
consideration. F . 

The assessecs relied on Commissioner of Tica Madras v. T. S, Firm,? where, 
in respect of a partnership, the Court accepted the principle laid down in De Beers 
Consolidated Mines, Limited v. Howe. In that case it was held that the. teat of 
residence was, where the central management and control of the whole of its business 
abided. The Court also recognised that there may be two such places of residence, but 
the second residence must not merely have a delegation of management of some portion. 
of the partnership business but should be a delegation of some portion of the manage- 
ment of the business as a whole. It wag observed that the actual residence of the 
individual partner was an irrelevant consideration in determining ethe place of resi- 
dence of the firm. In the Madras case the quesff™n was in respect of receipt in 
. British India of the profits earned fh the Malaya States, On the facts of the case the 
Court found that no portion of the control of the busingss was from British India 
and therefore the-residence of the partnership was not in British India. Applying 
those tests to the facts here it is clear that, apart from the statement in the affidavit 
‘filed on behalf of the assessees that their -principal place of business is at Indore and 
the central control is from Indore, there is no material evidence to displace the statement 
of the agseseees on which the registration certificate was issued. That is a very material 
Piece of evidence on which the Commissioner was entitled to rely. It is therefore im- 
possible to say that, for hia finding, the Commissioner had no evidence before him. 

I may mention that the earlier assessment records in the office cannot be relied 
upon because it is not shown that the assessees were aware of the contents of the 
‘game. The evidence of Sir Sarupchand in the High Court suit relates to a period 
whith is different from the relevant period we have to consider in this reference. The 


~ power: of-attorney is also not helpful because it was given by Sir Sarupchand himself 


and not by the firm It is dated 1925 and is in respect of business carried on by Sir 
Sarupchand in his individual capacity. One entry in the Chithi Nondh is relied upon 
by the Commissioner in his letter recording the finding. That suggests that the munim 
in Bortbay had effected a transaction without receiving instructions for the same 
from Indore. It was sought to be argued from that that the munim had full power 
to do business in Bombay without any control from Indore and the contention of 
the asessees was not correct. In the course of discussion it was pointed out that there 
were telephone calls between Bombay and Indore and it need not be assumed that 
this business was done by the munim without instructions from Indore. Before 
leaving ¢his part of the case it must be pointed out that the Commissioner was not 
right in adopting the attitude of not pointing out to the assessees passages from the 
evidence of Sir Sarupchand on which he ultimately relied for his conclusion. The 
question whether a person is a resident in British India or not is e question of fact. 
In fairness and in law, I think, it is the duty of the authority entrusted with the task 
of recording its finding, to give every opportunity to the other side to meet the case 
which the authority thought was in existence: Without giving such opportunity to 
1 [1929] 3 [1906] A. C 455 4 
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tha asec it not proper to rely on any evidence or any fact which be ultimately 
takes into consideration for arriving at his conclusion, 

The original order made by the Court when sending back the reference for the 
Commissioner to record hie finding on the question of residence, through inadveft- 
ance, waa worded so as to suggest that the finding waa to be recorded in respect of 
the assessment year 1935-36. A perusal of the judgment shows that the Court wanted 
a finding in respect of the relevant year. Before us Mr. Setalvad, who appeared for 
the Commissioner, intimated that the Commisaioner’s finding is the same in respect 
of the accounting year and the reaspns for pie finding are the same as stated 
in his letter sent to the Court. The additional questior raised by the Court, at the 
instance .of the asseseees, must therefore be answered in the affirmative. The regis- 
tration certificate is a piese of evidence, which is material and relevant on which the 
Commisaioner was entitled to rely. It ig for the Commissioner to decide the question 
of fact and on the materiala on record the Court has no reagon to disturb it. 

On the reference the Commissioner had submitted three questions for the Court’s 
deciaion : 

1. Assuming that Ra. 58,599 ie the correct amount of tha excess remittance from Indore 
to Bombay, whether there waa evidence befqre the Income-tax Officer on which he could 
treat the amount ag a remittance from income or profit? 

2, Whether there was evidencessefore the Income-tax Officer on which he could include, 
in the net amount of-remittances from Indore to Bombay, the said sum of Ra. 89,000 debited 
to the assesseey’ creditors and credited to their Indore shop account ? 

3. Whether there was evidences before the Income-tax Officer on which he could hold 
that no portion of the said amount of Ra. 2,26,816 on the debit side of the Indore account 
was of the nature of a remittance from Bombay to Indore? 

The third question is not pressed by the asseagees and no answer is therefore given 
in respect of the same. 

For the second question the relevant facts are these : 

iy tis Bodibay Doos two putes OF tie hane Of Panna Endara and Para 


. ram Dalichand were creditors of the firm ‘The accounts of these two creditors were 


started in the Bombay books in S. Y. 1989-90 and at the beginning of the year of 
account in question Rs. 81,603 and Ra. 38,5 respectively stood to their credit. 
On December 27, 1933, their accounts were debited with Rs. 80,000 and Ra 9000 
respectively by havalas passed on that date and corresponding amounts were credited 
to the Indore ehop account. In the journal the entries were made as follows: 
“ Debited to your account as per your instructions and credited to the Indore shop.” 
These creditors were paid at Indore the said two sums out of the cash of the Indore 
firm In addition to these facta the Commissioner-has pointed out in the reference 
that on November 29, 1933, a sum of Rs. 85,000 in currency notes was senf by the 
Bombay firm to the Indore firm and on February 5, 1934, another sum of Rs. 50,000 
was similarly sent from Bombay to Indore. The question is whether in these circum- 
stances the two sums of Rs 80,000 and Rs. 9,000 are to be treated às profits arising 
without British India to persons resident in British India and received or brought by 
them into British India. The question of residence is decided against the assesaees. 
The material question therefore is whether these were received or brought int8 British 
India by the assessees. The second question submitted by the Commissioner daes not 
bring out the real question between parties We settle it thus :— 

“Whether the two sume of Ra, 80,000 and Ra. 9,000 being payments made to the two 
creditors at Indore, as stated in the statement of case by the Commissioner, were under the . 
circumstances of the case received in or brought into Britiah India.” 

On behalf of the assesaees counsel strongly relied on In re Multanchand Jokwr- 
mull. In that case the assessees, an undivided Hindu family firm, carried on business 
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in Calcutta and at two places in the State of Coochbihar, outside British India. Tiere 
were remittances te and from these places and in the books of the Calcutta firm these 
remittances were shown as loans carrying interest. There were also other entries jn 
tfe books entered as remittances from those two places which were in fact mere book 
entries covering payments by. the Coochbihar firm to one J. K. on behalf of the Cal- 
cutta firm for moneye*due to J. K. by the Calcutta firm. A question arose whether the 
payments made by the Coochbihar firm to J. K, on behalf of the Calcutta firm for - 
moneys due to J. K. by the Calcutta firm, amounted to remittances in British India 
by the firm at Coochbihar. Rankin £. J. held that they did not amount to receipts 
in British India at all. It Was sought to be argued that they were, constructively 
received in British India ; but’ that argument was also negatived. On behalf of the 
Commissioner reliance was placed on certain Madras dedisions (some of which I 
shall presently refer to) but they were alt distinguished. The other Judges agreed with 
that conclusion. The short point which was decided was that as the money was lying 
in Coochbihar and paid to creditors in Coochbihar no portion thereof was received in 
British India. The facts of that case are exactly similar to the present case. Mr. Setal- 
vad frankly conceded that he is unable to distinguish the facte in the present case. 
That case came to be considered by the Madras High Court in Commissioner of 
Income-tax, Madras V. K. M. Ct, Murugappa Chettiar: and was followed by that 
Court. In that case the assessee resided in British Midia and carried on money-lend: 
ing business in British India and at Okkham in Burma and also at Mallaca, in the 
year of account. He had remitted $ 6,290 out of Mallaca profita to one S., who 
resided in the Pudukotah State, by hundies which were delivered to S. in that State 
and cashed there. It was found that S. had deposited Rs, 19,692 with the asscasees 
and that sum had been credited to S. in the Okkham branch of the assessee’s business 
and the Income-tax authorities accordingly treated the sum of $6,290 as a remit- 
tance of foreign profits to British India which discharged in part the agseseee’s in- 
debtedness to S. It was held that the remittance was made out of foreign profits, and 
as the amount was remitted to the Pudukotah State and was not remitted to or re- | 
ceived in British India, it was not aseseable to tax in British India. The material 
fact to be noticed is that the remittance was to a resident in Pudukotah State by a 
hundi which was delivered to that individual in the Pudukotah State and cashed by 
him there. In thecourse of argument it was contended that inasmuch as the liability 
of the aseessee to S. in British India was reduced by $ 6,290 it must be 
taken that this rhoney had come into India, but the learned Chief Justice expressly 
negatived that contention. He pointed out that the money was paid out of the profits 
of Mallaca Branch but they were never received in British India. They were paid 
to S. in Pudukotah State and it was not suggested that S. transferred the money to the 
aseessee in British India. He stated, “ Unless profits made abroad are received in 
British India there can be no question ef taxation here.” He relied on In re Mullen- 
chand Johurmulk cited above. 

Counsel for the Commissioner relied if that case on L. C. T. S. P. Subramanyan 
Chettiar. v. Commissioner of Income-tax, Madras.» Inj that case the assessee carried 
on busis in Tinnaveli in British India and in Penang outside British India. To 
i the, debt of his Tinnaveli shop he issued two hundies at Tinnaveli on his 
Penang shop and the Penang shop paid the.amount to the creditor at Penang. The 
transactions were recorded in the Penang folio of the Tinnaveli books and in the Tin- 
_ naveli folio of the Penang booke. The profita of the Penang shop were also sufficient 
to cover the payment. “On a reference by the Commissioner it was held that the said 
sum was income received in Britieh India and was assessable to income-tax under 8. 4. 
In giving judgment Madhavan Nair Offg. C. J. (as he then was) observed as fol- 
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lows (p. 350) :— 

a ag a a he a 
issue of a hundi drawn om the Penang shop. Discharge of a debt by issuing hundies is well- 
known in commercial circles aa the discharge of a debt. In the circumstances of the case 
the debt remained an Indian debt and it was discharged by the issue gf a kundi in India.” 
The Court then proceeded to state that the petitioner made availgble to him in British 
India money lying in Penang and this, in the Court’s opinion, amounted to a receipt 
in India by the asseseee of his account outside British India, It is significant that in 
that case the hundi was given by the debtor to the creditor who was in British India. 


This case has been distinguished in Commissioner of Inoome-tax v. K. M. Ct. Muru- . 


gappa Chettiar (cited above), dù that very ground. In distinguishing the case the 
Court observed as followse(p. 306) :— 

“ There the creditor and the debtor both resided in British India and the creditor was paid 
by a hundi delivered to him in British India.” 

In the latter case, as I have already pointed out, and as the Court emphasized in that 
case, S. was paid by a hundi delivered outside British India and money was paid 
outside British India, Money never came into British India and therefore the case 
of money coming into British India is considered on a different footing. In the same 
way in Menickam Chettiar v. Commissioner of Income-tax, Madras’ the assessee 
who resided in British’ India owned a money-lending business in Penang. This 
business had dealing with a firm M. in Penang whose proprietor also resided in British 
India. On settlement of accounts it was found that M. owed $ 11,200 for which 
the assessee togk a promissory note. In the year of account the decree which the 
aseeasee had in the meanwhile obtained on tha promissory note was satisfied by the 
debtor giving to the agsessee in British India jewels worth a certain amount and an 
aasignment of a decree obtained by a third person against the assessee’s brother-in- 
law for a larger amount. These amounts were credited’ to the assessee’s head quarters’ 
accounts towards the debt due by M. The Income-tax authorities held that the trane- 
action amounted to a receipt by the asseseee of these two sums in British India and 
made an assessment on that footing That was a converse case of a debtor paying 
in British India a debt which was due outside. The payment was in the shape of 
jewels and a money decree which was executable in British India. It seems to me clear 
that the case does not help the Commissioner. In that case tangible assets were received 
in British India and therefore, although they were not recefved in cash, the Commis- 
sioner’s contention of the amount being received in British India was rightly upheld. 
Mr. Setalvad further relied on A. R. A. N. T. Narayan Chettiar v. Commissioner 
of Income-tax, Madras.» In that case the ‘assessee was a partner in a money-lending 
business carried on at K. in the Federated Malay States, in which M, was the princi- 
pal partner. M. was also a partner in a business at,R. in which the asseseee had no 
interest. In 1931 the K. business made considerable profite and the assestee’s share 
of profits amounted to at least Ra 30,000. In that year Rs. 30,000 were remitted by 
the firm at K to the firm at R (in British India) and placed in the suspense account. 
In 1932 M. transferred the money to the credit of the assessee’s account in the booke 
of the R. firm and it waa then utilised in discharge of the assessea’s indebtedness 
to the R. firm ‘The assessee protested against this conduct, but in 1935 agreed to 
the arrangement. It was held that in 1935 the amount should be consideréd as réceived 
in British India by the assessee. The facts clearly show that the amount was actually 
received from outside British India. It “was not considered’as received on account 


of the assessee in 1931, because it was received in that year by a firm in which he ` 


had ne interest. In 1935 he agreed to tha amount so received being treated as validity 
utilised in the discharge of his liability, and therefore the amount, which was actually 
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received in 19931, was considered aa received on account of the assessee in British 
India in 1935. T do not see how that case which was a case of actual receipt of money 
from outside British India helps the Commissioner in the present case. In the same 
way Chidambaram Chettiar v. Commissioner of Income-tax, Madras, which was 
alsa relied upon by Mr. Setalvad, does*not help the Commissioner's contention. In 


` that case the assesseeswho carried on business at K. in Burma entered into an agree- 


ment with one S. who carried on business at Penang foi the purchase of a house site 
belonging to S. in British India. On April 3, 1929, a sum of Rs. 50,000 was paid 
to S, at Penang by the assessee K. fiyn towards the prite and the assessee was debited 
with this amount on that day. The sale deed was executed on May 3. The only 
question which’ was ventured to be agitated was whether thé amount, should be con- 
sidered as received on April 3 or on May 8. This was a°case of tangible asscts in 
the shape of a house in British India being purchased and paid for by money which 
was outside British India. The actual payment of cash was outside British India 
but the house site in British India changed ownership as a result of that payment. 
It ia therefore clear that the amount must be considered as received in British India. 
On the other hand our High Court in Commissiondr of Income-tax, Bombay v. New, 
India Assurance Co., Ltd.,* has decided that receipt of the amount is a material factor 
to be considered, and the fact that it is shown as i in the books in British India 
and action taken by the agsessee og the footing of t income does not amount to 
receipt of the amount-in British India. In that case the assessee company which had 
investments in England and United States of America ehowed in its balance sheet 
two items which the company had earned by way of interest and dividends on the 
investments so made, They brought these two amounts to their account in’ British 
India, and in making up the account of the total profits included these two items and 
arrived at a total. On the footing of that total the company declared a dividend It 
was argued that as the amount was brought into the balance sheet and as on the 
footing of that money being so included in the profits the company had ‘declared a 
dividend, the company should be considered as having brought this money into British 
India. The contention was negatived by the Court. In the course of his judgment 
‘Beaumont C., J. observed as follows (pr 987) :— 

“Jf, for example, it were shewn that a sum representing income received abroad had been 
exchanged, by appropriate book entries, for an asset in India, and had been applied as 
income in India, I should say that the foreign income had then been received in India.” 

I have noticed this sentence in particular because it brings out clearly what is intended - 
to be conveyed by the word “ received” in the section. It does not amount to merely 
“lessening of liability. in British India” as contended by the Commissioner. It . 
means ° receipt in British India of the amount, or by appropriate book entries, of an 
aset, which can be pointed out as resulting from the receipt.” In my opinion therefore 
In re Multanchand Johurneull, cited above, is not distinguishable. All the Madras cases 
cited on behalf df the Commissioner have either the fact of the amount being paid by 
a hundi in British India or tangible assets received in British India. Following the 
general principle adopted by this Court that in the interpretation of an All-India 
statute, fe far as possible, considered opinion of another High Court should be followed 
unlesa,the Court cannot conscientiously accept that view, the answer to the question 
must be in the negative. In my opinion the Calcutta case was rightly decided and it 
correctly brings out the true interpretation of s. 4(2) of the Indian Income-tax Act, 


. before its amendment in 1939. We answer the second question as settled by us, in 


the negative. 
The Commissioner's reference to the remittance in cash of two sums on November 
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assessees were during the relevant year resident ir British India. That is a finding of 
fact and the question is whether that finding could be justified on evidence placed 
before him. In the case before us assessees are not individuals but a firm, and it 
has been laid down that in the case of a firm the residence is where the‘ central 
management and control of the firm abide. To use the language of Lord Lorebum 
the firm cannot as in the case of an individual eat or sleep but it doea keep a house 
and does business, and the question is whether-in this case the firm kept a house and 
did business in Bombay and whether the central control and management of the firm 
abided in Bombay. The Commissioner has rightly relied on the certificate of-registra- 
tion which states that the principal place of business of the assessee firm is Bombay. 
Now it has been laid down both in Swedish Central Ry. Co. v. Thomson: and Egyp- 
tian Delta Land and Investment Co. v. Todd? that the registration of,a company by 
itself is nat decisive of its residence, though in both the cases the leamed law lords 
have pointed out that registration is a material fact which the Court would take into 
consideration in determining the question of residence. The certificate on which the 
Commissioner has relied is not merely a certificate of registration of the firm. If it 
had merely shown that the firm was registered in Bombay probably much importance 
need not have been attached to it. But it contains an important representation by 
the assesaees~and that is that the principal place of business of the assessees was in 
Bombay. To my mind it is impossible to contend that if the principal place of busi- 
ness of the assesseea was in Bombay the central management and coptrol of that firm 
did not abide in Bombay or that that firm did not keep house and do business in 
Bombay. Even assuming that business waa carried on at Indore and control was 
exercised from there, still, as the authorities clearly show, just as in the case of an 
individual, there might be a dual residence of a firm. 

On the second question the decision depends upon whether the payment By the 
Indore shop of Rs. 89,000 at Indore to the two creditors of the assessee firm amounts 
in law to the receipt by the assessee firm tn Bombay of the profits of the Indore shop. 
Mr. Setalvad for the Commissioner has conceded that in this case there has not been ` 
an actual receipt of profits of the Indore firm into British India nor have actual pro- 
fits been brought into British India, but what Mr. Setalvad contends is that in this 
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line tun Suhuatiy if Cataamocram Unettiar®y, Commissioner of Income-tax, 
Madras,* the asset there received bf the asseasee was a house site which was also a 
Sealisable asset. Mr. Setalvad very strongly relied on Subramania Chettiar v. Com- 
missioner of Income-tax referred to above, but, to my mind the distinguishing feature 
betweerl that case and In re Multenchand Johurmull is that in the former case the hundi 
was given to a debtor im discharge of a debt in Britiah India and Madhavan Nair 
Offg: C. J. has relied on that distinguishing feature in arriving at the decision. He 
emphasizes the fact that the debt remained an India debt and it was discharged by 
the issue of a hundi in India. As I have pointed out.the hundi is a negotiable instru- 
ment and it can be stated with considerable force that that asset was paid to the- 
debtor in British India and to that extent profits from the foreign firm were received 
in British India. But the case of oug own High Court to which the learned Chief 
Justice has referred is a very strong case which completely answers the arguments 
advanced by Mr. Setalvad. In that case Commissioner of Income-tax, ‘Bombay v. 
New India Assmance Company, Ltd.,° interest accruing to the assessee on investments 
outside British India was shown in the balance sheet and-in declaring the dividend 
that interest was taken into consideration. In short the interest which was lying 
outside British India was made available for the payment of dividends to the share- 
holders jn British India. ‘The whole of Mr. Setalvad’s argument is that in this case 
the Indore shop made available to the Bombay shop aseets or funds for the payment 
of debts due to the creditors of the Bombay shop. If that argument is a good one, 
it applies equally, to:the facts of the case J| have just referred to, because not only the 
interest was shown in the balance sheet as a part of the assets of the company, but 
as I have pointed out in declaring the dividend that interest was taken into considera- 
I, therefore, agree with the learned Chief Justice that the question raised by the 
Commissioner- and as amended by us ehould be answered as suggested by the learned 
Chief Justice. a 
Attorneys for aseeseees : Malvi Renchhoddas & Co. 
* Attorney for Commissioner : D. H. Nanavati. 
1 rrna 5 (1985) 4 L T. R 309. . 
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i Before Mr. Justice Kania and Mr. Justice Chagla. 


RAMJI KESHAVJI v. COMMISSIONER OF INCOME-TAX, BOMBAY." 


Indian Income-tax Act (XI of 1922), Sec. 16(1) (c). Provisos 1, 3—Deed of trusi—P awer 

of revocation—Power of resumption—Construction of section. e 

The aseessee executed a deed of trust in favour of his wife respecting certain property, 
providing that a portion of it which was already in hia occupation should remain in 
his occupation during his lifetime, and that the net rents of the’ remaining property 
should be handed over to his wife during her lifetime ; but that if the asgseasee survived 
her, the above rente ehoufd be paid to hine during his life. It was also provided. 
(cL 5) that in case of assessee’s illness the wife could apply to the trustees for payment 
of a saum of money to her. In assessing the asgsessee to incometax the Income-tax. 
Officer treated the ind®me arising out of the property and paid to his wife as his own. 
income. A question having arisen whether the asseasee waa properly taxed :— 
Held, (1) that the agscasee wes not liable to be taxed on the net amount of rents. 
paid to his wife during her lifetime, by virtue of the third proviso to s. 16(1) (e) of the 
Indian Income-tax Act, 1922; 

(2) that the provision made in cL (5) of the trust deed did not amount to a re- 
tranafer of the assets or income or a resumption of the power directly or indirectly to the 
asseseee within the meaning of the first proviso. 

Held, by Ramia J,, that the contingent aim under the deed, viz. that the property 
was to revert to the assesece if he survived hia, wife, was not covered by the first pro- 
viso to s. 16(1) (c) of the Act. 

Held, by Chagla J„ differing, that the words of the section were wide enough to cover 
even a provision for re-tranafer which was contingent in ite nature. 

The requirements of proviso 3 apply to the substantive provisions of s 16(1) (cy: 
„aa alsa to proviso 1. 


REFERENCE under s. 66(1) of the Indian Income-tax Act. 

The assessee waa agsessed to income-tax for the financial year 1940-41 and a sum 
of Ra. 10,681 was included in ‘his income by the Income-tax Officer. The amount of 
Rs. 10,681 was derived from the properties which he had settled on trust for his wife, 
Kamalabai. The provisions of the trust deed are set out in the judgment of Kania J. 


Sir Jamshedji Kanga, with R. J. Kolak, fOr the aseeasee. 
M. C. Setalvad, for the Commissioner. 


KANIA J. This is a reference made by the Income tax Appellate Tribunal under 
a. 66(1) of the Indian Income-tax Act. 


The relevant facts are these. The asese had a son Shivji by his first wife, a gon. 
Vassanji by his second wife, his third wife Kamalabai and three sons and three 
daughters by the said wife. Disputes arose in the family about the rights of the 
adult sons, and High Court Suit No. 1836 of 1936 was filed by Vassanji against the 
assessee and the other members of the family claiming that all the estate in the hands 
of the agsessee was joint family property and the parties were entitled to their rights 
on that footing. After the litigation had gone on for some time, a consent decree was 
taken on December 23, 1938. Under that consent decree it was iter alig declared 
that all the properties in the possession of the assessee were his self-acquired proper- 
ties. It was further declared that in respect of the Ulster Road housé in Bombay a 
trust deed should be executed in accordance with the draft which was annexed as 
schedule “C” to the consent decree. By the consent decree it was further provided 
that defendant No. 6 (i.e. the wife of the assessee) should be paid the net income of 
the said Ulster Road property from and after January 1, 1939. In pursuance of the 


* Decided, September 7, 1944. Income-tax Income-tax e Appellate Tribunal, under s. 
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said consent decree the assessee, who was defendant No. 1 in that litigation, executed 
a trust deed in respegt of the Ulster Road property. The relevant portions of the deed 
can be briefly summarized as follows. By the trust deed the assessee transferred the 
Ulster Road property to the trustees. In doing that he used the following words :— 
“ And all the estate right title interest property daim and demand whatsoever of him the 
settlor of in and to the gaid premises and every part thereof except and reserving unto the 
ee ee er ee 
garage oo the said premises occupied by him.. 
In respect of the income it was provided that, the trustees should collect the rents 
and after paying the necessary charges of collection and the premia for insurance 
during the lifetime of Kamalabai, pay the balance to‘Kamalabai for and during her 
lifetime and down to her death, subject to the obligations during the lifetime of the 
settlor to mamtain thereout during their respective minorities her children by the 
settlor so long as they reside with her and to run the household at Nasik in the man- 
ner and to the extent as the said Kamalabai may deem fit. Under cl. 4 it was provided 
that from and after the death of the said Kamalabai the said trustees shall pay the 
balance (hereinafter called “the said income”) of the said rents, interest, dividends 
and other income of the said trust premiseseafter meeting the coets and expenses re- 
ferred to above to the settlor for-and during his life if be shall survive her. Under 
elspa Aras: pevided as follows =-— 

“ PROVIDED ALWAYS that the said frustees shall from time to time at the request 
in writing of the said Kamalabai and after her death at the request in writing of the settlor 
if be shall survive her realise from the said trust premises and pay to her or to the settlor 
(ag the case may be) such sum or sums óf money as she or he may require them to realise 
for the purpose of enabling her or him to meet and defray the expenses of any auspicious 
or inauspicious occasion in respect of all or any of the settlor’s children by the said Bai 
Kamalabai not herein-otherwise expresaly provided for or the expemses of any protracted 
illness of the said Bai Kamalabai or the settlor or any of their children or of any other — 
member of the settlor’a family or the expenses relating to the preservation or improvement 
of health by means of a change of air or otherwise of the said Bai Kamalabai or of the settlor 
or any of their children or any such member as aforesaid BUT so nevertheless that the aggre- 
gate.of the surplus so realised and paid aa aforesaid to the said Bai Kamalabai or to the set- 
tlor shall not in any six consecutive months exceed the sum of Rupees two thousand nor 
exceed! in any event whatever the total sum of Rupees ten thousand.” 

In connection with the assessment for 1941-42, which calculating the aseessee’s in- 

come for the year ending on March 3], 1941, the department sought to include the 
income of the Ulster Road property in his total income On these facts it was con- 
tended on behalf of the asseasee that the income of the Ulster Road property should 
not be intluded in his income. He sought the protection of proviso 3 to a 16(2) (c) 
of the Indian Income-tax Act. On behalf of the Commissioner it is contended that 
proviso 3 is inapplicable and the case is covered by proviso 1 to s. 16(1)(c). The 
question, therefore, is what is the exact effect of s. 16(1) (c) in respect of the trust 
deed in question? It is not disputed that there is no power of revocation reserved to 
the settlor under this trust deed. 
’ Sectionel6 deals with the question of what should be included in computing the 
total income of an assesses. Section 16(1) (c) deals with transfers effected by the 
settlor. ° The first part of s. 16(1) (c) is not applicable. The second part is in these 
terms : ? 

“all income arising to any person by virtue of a revocable transfer of assets shall be 
‘deemed to be income of the transferor.” 

Therefore the substantive portion of s. 16(1) (e) provides that_tbe income defived 
from a revocable transfer of assets is deemed to be the income of the transferor. That 
ig followed by the 1st provisd which enacts that for the purposes of that clause a 
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-adttlement shall be deeméd to be revocable if it contains any provision for the re- 
transfer directly or indirectly of the income or assets to the settlor or a right to re- 
assume power directly or indirectly over the income or assets. Relying on thie proviso, 
it is argued on behalf of the Commissioner that because in this settlement there ‘are 
provisions which give the settlor direct or indirect benefit in fie income or assets, it 
is a revocable transfer within the meaning of s. 16(7) (c). Agaist that it is contended 
on behalf of the aseessee that there are no such provisions in this settlement which 
amount to a re-transfer of income or assets to the settlor. 


I shall consider next each 8f the grounds urged on pehalf of the Commissioner in 
this connection. The first is that the settlor has retained the use of a portion of the 
‘property for himself and the use of the garage. Against that it is sufficient to obeerve 
that this is not a re-transfer or reassumption of the power; contemplated by the pro- 
viso. The worda “ retransfer or reassume” necessarily involve a second transaction 
of a later time. The only question which can be debated in respect of this clause is 
-whether at the moment of settlement his whole property less this right of residence was 
.transferred, or the whole property was transferred and the settlor retained this right 
for himself. In any event there is no question of re-transfer because after the settle- 
-ment there is ng further step taken to after the position of the parties in respect of 
-this right of decupancy. The gcond ground urged is that under cl. 3 of the decd of 
trust the settlor has provided for the maintenance of his wife and children and, there- 
fore, he gete the benefit, directly or indirectly, of the income or assets. I may point out 
that this again is not a re-transfer or re-assumption of the power over the income. In 
my opinion, the argument that by this clause the settlor has retained for himself a 
“benefit, because his obligation to maintain his wife and children to the extent of the 
“income of this property is fulfilled, is unsound. To carry to its logical conclusion, the 
‘contention of the Commissioner must be that, even after a man’s wife and children 
have established in a Court of Jaw a right of separate residence and maintenance, and 
‘under an order of the Court he is ordered to settle separate property for the mgintenance: 
-and residence of his wife and children, and although im those circumstances the settlor 
has got no control over the income or the disposal because he is by this arrangement 
absolved from the legal obligation of maintfining his wife and children, he derives 
“benefit from that and is ‘thus directly or indirectly retransferring the income to him- 
‘self. In my opinion, this contention is quite unsound. He may be free from a legal ` 
‘obligation, but he is retransferring nothing to himself. I do not think that the Indian 
Income-tax Act ever contemplated that the income which is so settled and which has so 
gone completely out of the control of the settlor, is still to be computed in the total 
income of the assessee. 

Under d. dol the dead Gt une the income: during thse lifetime GF aie ante ie Settled 
on her. It is provided that after her death, if the settlor is alive, the same shall be 
paid to him for and during his lifetime. On bebalf of the Commissioner it was con- 
tended that this amounted to a re-transfer directly or indirectly of the income of the 
property or in any event a re-assumption of the power over the income or assets. 
The question is whether a contingent claim which may arise under a settlement, is 
covered by the proviso. Speaking for myvelf, I should very much hesitate before 

accepting this contention of the Commissioner which imports into the- provise words 
which are not there. The settlor does not get a re-transfer of the income or assets 
or a re-assumption of the power over the income or assets by reason of the proviso 
alone. He gets it by reason of the proviso, coupled with a contingency, which may. 
or may not happen. It ig only on the occurrence of the contingency that he acquires 
-the Tight, and it appears arguable that this proviso does not cover such a case. It 
is not necessary to enlarge on this aspect of the construction of cl. 4 of the deed of trust, 
tbecause in our opinion this reference can be decided on the construction of proviso 3 
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to s. 16(Z) (e). ‘ 

On behalf of the Commissioner reliance was placed on the provisions found in cl. 5 
of the deed of trust, for the same contention. In my opinion, that contention has no 
gubetance, because all the powers reserved under cL 5 are for payment of the income ` 
or aale-proceeds to Kamalabai and not to the settlor. It is true that under the pro- 
visions Kamalabai is given a right to apply to the trustees for payment for a change 
of air of the settlor, or if there is protracted illness of the settlor, It is still a right 
which is given to Kamalabai and the amount is to be paid to Kamalabai, It is the 
volition of Kamalabai alone which can bring into operation, first the application, and, 
secondly, if it is acceded to, the payment to her. © In my opinion, under the circum- 
stances the provisions of cl. 5 do not amount to a re-transfer of the assets or income 
or a re-assumption of the power! directly or indirectly to the settlor. 

The relevant and material provision is contained in proviso 3 to s 16(1)(c). 
The question is whether proviso 3 applies qnly to the substantive provisions of a 16 
(1) (c), or is a proviso to that sub-section and also to proviso 1, which I have dis- 
cussed above. On behalf of the Commissioner it ia urged that proviso 3 governs only 
the substantive provisions of sub-s. (c). According to that contention the law pro- 
vides that if there is a revocable trust, provided firstly it is made not revocable for a 
period exceeding six years or not revocable during the lifetime of the person (mean- 
ing the person for whose benefit under the trust deed thf income is settled) and second- 
ly from which income the settlor deri$es no direct or indirect benefit, the income is not 
to be considered the income of the settlor. On behalf of the Commissioner it is urged 
that in the present case this is not a revocable transfer of assets on the face of the 
settlement itself, and therefore the case is not covered by the substantive provision 
of s. 16(1)(¢). This partigular settlement is ‘deemed’ a revocable settlement by 
reason of proviso 1 to that sub-section. It was, therefore, argued that on the true 
construction. of proviso 3 it does not apply to such a settlement at all. In my opinion 
this: contention is unsound. 

The scheme of s. 16(7)(c) appears to be this. T aeda a iar oherik 
is a revocable transfer of assets, the income derived from such assets ia still to be 
considered the income of the settlor. The law next specifies by proviso 1 what would 
be deemed a revocable transfer, in spite of the deed being apparently irrevocable. 
The relevant question for that proviso is this: Is this transfer revocable because it 
fulfills the conditions contained in the proviso?, The answer to that question can 
be only, it is revocable, or itis not. If the answer is in the negative, no 
further discussion can arise because, on the face of it, the deed is not revocable and, 
therefore, it does not come under s. 16(7) (£). If, however, the answer to the question 
is in thesaffirmative, the deed although ostensibly irrevocable, is deemed to be revo- 
cable, and tmm becomes a revocable transfer of assets, within the meaning of the 
substantive provision of s. 16(1)(c). Having reached that stage, the law proceeds 
to consider further, what is found in proviso 3. The scheme appears to be that although 
in fact, after reading the provisions of a, 16(1)(c) with proviso 1, the transfer is 
revocable, the law will not still consider the income derived from such a settlement 
the income of the settlor, provided the settlement is not revocable for a period exceed- 
ing six years or during the lifetime of the person for whom the income is settled, and, 
furthers from which income the settlor derives no direct or indirect benefit. 

The questions which the Court has to ask under proviso 3 are these: ‘This being 
a revocable tranafer of assets, is it made not revocable for a period exceeding six years 
“or during the lifetime of the person for whose benefit the income is settled ? In the 
present case the relevant question is : Is it made not revocable during the lifetime of 
Kamalabai (in the present case ‘the person’)? The answer to that is in the affirmative. 
The next question is: Whether in the income which is eettled during the lifetime of 
Kamalabai the settlor has any direct or indirect benefit? The grounds on which 
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direct or indirect benefit is claimed as resulting to the settlor, have been mentioned 
and dealt with by me in discussing the effect of proviso 1. In my opinion, on read- 
ing this settlement, no direct or indirect benefit in the income, accruing during the 
lifetime of Kamalabai, is retained by the settlor for himself. The answer to the secdnd 
question is therefore in the negative. Under the circumstanc#s it is therefore clear 
that proviso 3 applies, and the income payable to Kamalabai amd settled for her bene- 
fit during her natural life is not income of the asaessee under s. 16(1)(c). 


The answer to the question submitted by the Income-tax Appellate Tribunal for 
the Court's opinion would, therefore,sbe in the negative. 
The Commissioner to pay tke costs of the reference. 


CHAGLA J. I agree. ° 

‘The: dedol “trae thak we Have. inl tha iiaee ia an renchi deed “ok trunk 
inasmuch as the settlor has not reserved to himself any power of revocation under the 
deed. But one of the provisions of the trust deed is that on the death of Kamala- 
bai, the wife of the settlor, and in the event of the settlor surviving his wife, the in- 
come is to be paid to him by the trustees. To that extent there is a provision for re- 
transfer of the income to the settlor. It*is true that the provision for re-transfer is 
contingent in its’ nature. But with respect to my learned brother, in my opinion, 
on a plain reading.of the sectién, the words of the section are wide enough to cover 
even a provision for re-transfer which is contingent in its nature. Proviso 1 to the 
section, when it refers to any provision, does not in any way qualify the nature or 
the character of the provision. If we find in the trust deed that there is a provision 
for re-transfer, to my mind the proviso would apply whether the nature of the provi- 
sion is that it postpones the re-transfer on a contingency happening or it provides for 
the re-transfer on a certain event happening. Therefore the question that we have got 
to determine is, as under the first proviso of sfib-cl. (c) of s. '16(1) the deed of settle- 
ment must be deemed to be a tevocable deed, whether the third proviso to that sub- 
clause takes the deed outside the operation of the sub-clause ; and in order’ to deter- 
mine that question, we have got to reconcile the substantive provisions of sub-cl. (c) 
of s. 16, proviso 1 and proviso 3. Now in my opinion sub-cl. (c) of s. 16 refers, to 
all revocable transfersa—transfera which are revocable in fact—tranafere in which 
there is a provision for revocation on the part of the settlor. The proviso 1 then 
extends the definition of a revocable transfer and it provides that where in a deed of 
transfer there is a provision for re-tranafer directly or indirectly of the income or 
assets to the settlor, or where such a deed in any way gives the settlor the right to 
re-assume power directly or indirectly over the income or assets, such a deed must be 
deemed to be a revocable transfer. Whereas proviso 1 extends the definitfon of a 
revocable transfer, proviso 3 contains a limitation—a limitation of time which applies 
both to revocable transfers under the substantive provisions of sub-cl. (e) and also 
to those which are- deemed to be revocable transfers within the meaning of proviso 1. 
What proviso 3 lays down is that when you have a deed which is not revocable for 
a period exceeding six years or during the lifetime of the person who is the bene- 
ficiary and for whose benefit the property is settled, then such a deed does «mot come 
within the operation of subcl (c) of s. 16 (1), provided the other conditions, with 
which I need not deal at present, are also satisfied. Therefore if you take ‘a deed 
which is revocable in fact which contains a power of revocation, then if under that 
deed the power of revocation is postponefl for a period exceeding six years or beyond 
the lifetime of the person benefited, then proviso 3 applies. If you take a deed which `° 
ia degmed to be revocable within the meaning of proviso 1, then if the provision for 
re-transfer or the right to re-aseume power does not come into operation till after 
(ee ee ee eee 
then also proviso 3 applies. 
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I do not think there is any warrant for the contention put forward by Mr. Setalvadt 
that proviso 3 only applies to the substantive provisions of sub-cl. (c) and does not 
apply to proviso 1. If that argument were to be accepted, it would result in this 
glating inconsistency. If you have a deed which contains a provision for revocation 
which can only come nto effect after a period of six years, other conditions being 
satisfied, then such a deed would fall under proviso 3 and would be saved from the 
operation of sub-s. (c) although after six yeara the settlor could revoke the trust and 
would have complete power of disposal over the income and the corpus of the trust 
estate. But if you have a trust deed which contains @ provision for re-transfer to 
the settlor after a period of six years, that deed would not fall under proviso 3 and 
would come within the ambit of subl. (c) of s 16 (1). I do not think that it 
would be right or proper to give a construction to this sub-clause and to the two pro- 
visos which would lead to such glaring resulfs. In my opinion, agreeing with my 
learned brother, the only way to reconcile the substantive provisions of gub-cl. (c), 
proviso 1 and proviso 3 is to hold that proviso 3 contains a limitation which applies. 
as much to the substantive provisions of sub-cl. (c) as to proviso 1. 

With regard to the other question whether the settlor has any direct or indirect 
benefit in the income arising under this deed of settlement, I agree that for the reasons 
given by my learned brother the settlor has no such direct or indirect benefit. 

Be ee Bote ae A peed in ie a uid: bec seayestd im 
the manner suggested. 

Attorneys for assessee: M. B. Chothia & Co. 

Attorney for Commissioner : D. H. Nanavati. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Kanta. 
SHAPURJI PALLONJI v. COMMISSIONER OF INCOME-TAX, BOMBAY.* 


` Indian Income-tax Act (XI of 1922), Secs. 26A, 3—Firm, ‘registration of—Quantum of share 


described in registration procecdimgs-——Income-iax Officer not bound by suck statement in 
making atsessment on individual partner. 

> Section 26A of the Indian Income-tee Act, 1922, has nothing to do with a charge to 
tax or with the liability to pay tax. It ia a procedural section and cannot affect the 
liability of a partner to pey the tax charged on him by a 3 on his total income, nor 
is there any other section in the Act which prevents the Crown from causing a correct 
assessment to be made. 

Ty maseesing ‘an tndividual: partner in a fic registeréd inde? « 2GA of the Act end 
taxed as such, the Income-tax Officer is not bound to accept the quantum of share 
See ere HO. 38 Bt MEANT eee dE oe eee GE ATE ADA 
evidenca as to what that share actually is. 


THE asseseee, S. P. Mistry, was a partner in a firm of building contractore carrying 
on business in tbename of Shapurji Pallonji & Co. The firm consisted of two partnere, 
S. P. Mistry and P. P. Mistry, whose respective shares were ten annas eight pies and 
five annas and four pies. 

On November 15, 1937, the assessee introduced his son K. S. Mistry as a third 
partney with a share of four annae, reducing his own share to six annas and eight pies. 
A partnership deed was madé to that effect on that date. 

For assesament for the year 1938-39, the Income-tax Officer registered tha partner- 


ship deed of November 15, 1937, with three’partners according to the shares specified 


Ee eee ee ee E O eee a ee eee 
shares. 
The oikea OA aa Coe action aai e a uaa ae al 


* Decidéd, September 8, 1944. Income-tax Reference No. 21 of 1943. 
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the Indian Income-tax Act, 1922, on the ground that its income had partially escaped 
agsesament. In these proceedings’ no change was made so far æ the registration of 
the firm was concerned, but, while parcelling out the total assessed income of the firm 
amongst ita partners in accordance with the requirements of a 23(5) (a) of the 
Act, the Income-tax Officer found that the share of K. S. Miftry was taxable in the 
hands of his father, the asseasee. The Income-tax Officer held*that K. S. Mistry was 
not a real partner in the firm but was merely assisting the assessee in the business 
and that his share formed part of the profite of the assessee, _ 

The aseessee. appealed to the Appellate Assistant Commisaioner of Income-tax, who 
reversed the order of the Income-tax Officer observing :— 

“If the Income-tax Officer was of the opinion that the registration of the partnership 
originally granted for 1998-39 required to be revoked because of certain facts and droum 
stances brought to light subsequently, the only course open to him was to invoke the powers 
of the Commissioner on that bebalf, which having not been done, the partnership as originally 
registered and acted upon by the Income-tax Officer cannot be ignored.” 

The Income-tax Officer appealed to the Income-tax Appellate Tribunal. 

The Appellate Tribunal by its order under s. 33 of the Income-tay Act, found that 
K. S. Mistry was merely a name-lender, that the entire profits representing the 
share of ten annas and eight pies actually belonged to the assessee and were rightly 
included by the Income-tax Offer in his total income, and that the registration by the 
Income-tax Officer of the firm did not estop thè Income-tax authorities from taxing 
the assessee who actually received the profits of that firm. : 

The assessee applied to the Income-tax Appellate Tribunal to refer certain ques- 
tions to the High Court under s. 66(1): of the Indian Income-tax Act. The Commis- 
sioner filed a 1eply contending that no question of law arose. The Appellate Tribunal 
referred to the High Court the following question :— 

“Whether, on the facts found by the Tribuna? in this case, the Income-tax Officer is by 
reason of the registration under se 26A of the instrument uf partnership dated November 15, 
1937, prevented or estopped from taxing in the hands of the assessee profits representing the 
share of ten annas and eight pies in full?” 

Sir Jamshedji Kanga, with R. J. Kolah, fer the agsesaee. 

M. C. Setalvad, with G. N. Joshi, for the Commissioner. : 


STONE C. J. This ia a reference under s. 66(1) of the Indian Income-tax Act, and 
the question referred to us is this : 

“ Whether, on the facts found by the Tribunal in this case, the Income-tax Officer ip by 
reason of the registration under s. 26A of the instrument of partnership dated November 15, 
1987, prevented or estopped from taxing in the hands of the assessee profits representing the 
share of ten annas and eight pies in full?” r 

‘The applicant and his brother, Mr. P. P. Mistry, were partners in a firm of build- 
ing contractors under a partnership, dated September 24, 1929. On November 15, 
1937, they and the applicant’s son entered into a deed of that date. An examination 
of the deed shows that it contained a recit&l which states : 

“ And Whereas from the 15th day of November 1937 the parties of the first and second 
parts took the party of the third pert as a partner in the said business and whereas the 
parties ‘are desirous of recording by these presents the constitution ofthe firm...” | 
Then there are set out various rights and duties of partners, and finally the shares 
of the partners im the profits and losses of the business, which shows the applicant 
aa being entitled to 6-2|3 annas share, hia brother P. P. Mistry to 5-1/3 annas share,. 
and his son Kaikhuehroo to four annas share. , 

Mf. Setalvad admits that it is not open to him, having regard to the terma of the 
reference, to say that that document ought never to have been registered at all on 
the ground that it is not a document constituting a firm, and it is agreed that no such 
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point can be taken before us. ` ’ 

Now, the firm waa in fact registered under a. 26A of the Act, and that section is as 
follows :— 

(1) Application may be made to the Income-tax Officer on behalf of any firm, consti- 
tuted under an instrun&nt of pertnerahip specifying the individual shares of the partners, 
for registration for the purposes of this Act and of any other enactment for the time being in 
force relating to income-tax or super-tax. i 
Rules were framed under sub-a. (2) of £ 26A, which laid down that the application 
should be made in “accordance with rules to be presgribed ; and the relevant rule 
ir. 4: e 
“(1) On the production of the original instrument of partnership or on the acceptance 
by the Income-tax Officer of a certified copy thereof, the Incomp-tax Officer shall enter in 
writing at the foot of the instrument or copy, as the case may be, the following certificate :” 
The form of the certificate is not unimportant, and it is as follows :— 

“Thia instrument of partnership (or this certified copy of an instrument of partnership) 
bas this day been registered with me, the Incometax Officer, for in the 
province of . under clause (14) of section 2 of the Indian Income-tax Act, 1922. 


Although the section provides for registration of the firm, the form of certificate shows 
that what is registered is the instrument of partnership. 

Now, the facts as found by the Appellate Tribunal may be very shortly stated, and 
they are as follows : 

“In view of these considerationa, we find that K. S. Mistry was nothing but a name 
lender and that the entire profits representing the share of Re. 0-108 belonged, in fact, 
to S. P. Mistry and were rightly included in his total income by the Income-tax Officer.” 
So that, the position is this : that,.although the firm or the instrument of partnership 
bas been registered, and although on the face of the instrument of partnerahip it 
appears that the applicant’s son has a four annas share, the facts as found by the 
Appellate Tribunal are that be was merely a name-lEnder and that that four annas 


share belonged to the applicant. 
On March 20, 1940, the Income-tax Officer issued a notice under 8. 34 of the Act, 
which section provides :— bd 


“Tf for any reason income, profita or gains chargeable to income-tax has escaped assess- 
ment in any year, or has been assessed at too low a rate, the Income-tax Officer may, at any 
time within one year of the end of that year, serve on the person liable to pay tax on such 
income, profite or gains,...a notice...” i 

On the facts held by the Tribunal, the only question, which arises, is: Whether 
the Incgme-tax Officer can adjust this matter under s. 34 of the Act, or whether he 
was prevented or estopped from so doing by reason of the registration? In other 
‘words, the point is : Whether the Crown was bound by the registration under a. 26A ? 
It is to be obeerved that there is nothing in that section iteelf, which directs that the 
matter cannot be"reopened, or which preventa any further investigation by the Income- 
tax Officer with the object of seeing whefher any income of the taxpayer has escaped 
assesment ; ñor has our attention been drawn to any other section of the Act which 
- expresely’ 80 says. 

We-have been referred to two cases, to which reference must be made. The 
first case comes from Sind: Kirpaldas Motandas v. Commissioner of Income-tax1 
That case wee not fully argued case as the report is of the refusdl of a rule. But 
-at p. 507 Mr. Justice Weston says this : 

“ We have been shown one section in the Income-tax Act which lays down that the regis- 
tration of a firm operates to estop the Income-tax authorities from taxing assesses who 
actually receive the profits of that firm, and although a question of estoppel may be said 


1 (1942) 10 I. T. R. 505. 
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to Be a paint of law, yet when, as in this case, it is a point of law to wilich the answer 
appears so evident, we think we should properly exercise the discretion granted to us under 
Section 66(3) of the Income-tax Act, and decline to direct the Commisaioner to make to us 
a reference on this point.” i 
So it appears that the Court in that case thought this question &f estoppel was clear. 

The other case, which comes from Calartta, is: Neemchande y. Commissioner of 


_ Income-tax, Bongai: There is a passage at p. 211 which, at first sight, would appear 


to have a relevant bearing on the matter. which we have to determine; but, in my 
judgment, that case is distinguishable, because ye are considering the income of an 
individual, and the wide words on p. 211 can only apply tò the facts of that case which 
had reference to a firm’s assesamént, and I do not think that that case really decides 
the point which we have to determine. | 

Sir Jamahedji Kanga on behalf of the assessee has asked us to look at the scheme 


' of the Act as a whole, and in particular he has drawn our attention to s. 14, s. 2313), 
and s, 23(4). 5 


On the other hand, Mr. Setalvad on behalf of the Crown relies principally upon 
tbe two charging sections, which are ss. 3 and 4, and he says that s. 3 makes all 
the income of the applicant asessable in sespect of the relevant year in accordance 
with the Act, and that that is the governing section and that everything else is merely 


‘ machinery. He points out s. 14°(2) (b) which gives the partner the benefit of not 





having to pay again, and it is said that that alao is in effect a procedural section, 
since the object of s. 26A, as the registration section, is primarily to get a refund for 
the partner, and, secondly, to ensure that the firm is not charged any super-tax. In 
my judgment, that is the correct view of s. 26A. It has nothing to do with a charge 


' to tax or with the liability to pay tax. It is a procedural section and cannot alfect 


the liability of a partner to pay the tax charged on him by s8. 3 on ‘his total income, 
‘which the Appellate Tribunal in this case has found as a fact to include a four annas 
share, nor is there any other sectiðn in the Act which prevents the Crown from causing 
a correct assessment to be made. . 

It follows that in my judgment, the judgment of the Appellate Tribunal is correct, 
and that the reference must be answered accordingly, that is to say, that the Income- 
tax Officer is not prevented or estopped from taxing in the hands of the assessee profits 


| Tepresenting the share of Re. 0-10-8 in full. 


The assessee must pay the costs. 

Kanta J. In this matter the applicant and his brother had formed a partner- 
ship prior to April 1, 1937. In the deed executed on November 15, 1937, it is put on 
record that the applicant’s son Kaikhushroo was admitted as a partner in thg firm, 


| that is treated as admitted from April 1, 1937. That instrument was presented for 


registration under s. 26A, and the firm has been registered by the Income-tax Officer. 


. In the course of the assessment proceedings the firm and ite partners were first 
assessed. The assessment of the firm was completed on February 6, {939. The per- 





‘sonal assessment of the applicant was completed on March 4, 1939. The Income- 
tax Officer, having considered that certain income of the finn had escaped assessment, 
issued notices under s. 34 of the Act on the firm and all its partners on March 20, 
1940. In the original assessment of the firm, the Income-tax Officer had- set oué the 
amount which he determined was the income of the firm and assessed it as a register- 
ed firm. In that assessment order the names of the three partners with their respec- 
tive shares as mentioned in the instrument dated November 15, 1937, were separately 
shown. The assessment was under s. 23(3) of the Act. At the foot of that order the 
distributive share of each of the three partners with their respective shares was also 
set out. f F 
1 (1981) 5 I. T, C. 206. 


R. 23. 
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After the notice under s. 34 was issued, investigations took place, and the Income- 
tax Officer came tô the conclusion that a sum of about a lac of rupees had escaped 
agsesament- He, therefore, made a fresh order of assesament on the firm, By that 
time,the Amendment Act of 1939 had come into operation, and, therefore, proceeding 
as required by s. 23(3) (a), he determined the income of the firm, but passed no order 
for payment of the t&x by the firm. He did not also separately show the distributive 
share of each partner in that order. He had next to deal with the individual income of 
the partners. -In considering the income of the applicant, he not only increased the 
amount by including what he considered had escaped from the assessment of the firm, 
but included also the four-ahnas share put against. the name of Kaikhushroo in the 
original assesament order. The applicant has raised objection to that procedure. 
His contention is that ao long as the registration of the firrf sfands in the Income-tax 
Officer’s record, he has no jurisdiction to go behind the statement of the shares of the 
three partners in the instrument of November 15. 1937, which was registered with 
him, and he has no jurisdiction to hold that the income of the applicant in the firm 
included also the share which stood in the name of his son Kaikhushroo. The ques- 
tion submitted by the Tribunal for the Court’s opinion in substance is: Whether by 
Teaon CF thie prowisione:-oF- the- Incometat: et the Income- Ofir ie prevented 
from doing s? 

The Tribunal has found as a fact that the applicant was the owner of not only the 
six annas eight pies share, which was put against his name, but also of the four annas 
share put against the name of Kaikhushroe. In the words of the reference: “K. S, 
Mistry was merely a name-lender and that the entire profits representing the share of 
annas 10/8 pies did actually belong to the applicant herein.” The question is : Whe- 
ther under the circumstances the Income-tax Officer has jurisdiction to include this 
10 annas 8 pies share in calculating the total income of the applicant in his personal 
assesament. The Tribunal did not go into the question in detail, because it considered 
itself bound by decision in Kirpaldas Motandas V. Commissioner of Income-tax.+ 
In that ‘case one Bhojraj, who was a partner according to the instrument of partner- 
_ sbip, had a nine annas share, The Income-tax Officer found that Bhojraj held the 
share for the benefit of the joint family, and the Income-tax Officer assessed the mem- 
bers of the joint family for their individual interest in this nine annas share, as income 
which had accrued to them individually. Objection was raised to this on the ground 
that the firm was registered, and Bhojraj was shown as a partner with a nine annas 
share. It was, therefore, contended by the members of the joint family that the 
Income-tax Officer had no authority to go behind that registration’ and inquire if 
they had any interest in this nine annas share. Chief Court of Sind thought this 
inargua@ble, because there was nothing in the Act Ù prevent the Income-tax Officer 
from assessing the income of an individual who, according to law, is deemed to have 
earned’a particular income. The application for a rule was refused. The contention 
was raised in that case by an outsider and not a partner whose name was registered 
by the Income-tax Officer. The point is not therefore decided clearly. 

We have been taken through the different provisions of the Income-tax Act to 
decide the question submitted for our opinion by the Tribunal. On behalf of the 
aseessee it is contended that on an application made under a. 26A the firm ia registered, 
and ft has the right to be assessed as euch. Until the Income-tax Officer, under ap- 
propriate provisions, cancels the registration, it must be considered that the shares of 
, the partners as mentioned in the instrun®nt of partnership have been accepted by 
bim, and he has no right to proceed on the footing that the income of the individual 
partners in the firm is different from what could be ascertained on the footing of the 
shares 80 mentioned. It is pointed out that s. 23 (5)(@) of the Amendment Act, 


1 (192) 10 I. T. R. 506. 
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1839, provides that the firm should be assessed. This is relied upon to support the 
contention that so long as the registration stands the certificate ts conclusive against 
the Income-tax authorities. Reference was made-to s. 14(2) (b), where the indiyi- 
dual partner is entitled to claim that he shall not be taxed in respect of his share 
which has already been taxed as a member of a firm. This relfef is given to members 
_ of a registered firm and also unregistered firm. Sections 48 dhd 55 were also relied 
upon in this connection. On behalf of the Commissioner Mr. Setalvad drew our atten- 
tion to ss. 3 and 4, which are the charging sections, and it was contended that the re- 
maining sections on which the assessee relied were machinery sections and sectiona 
which prevented a double taxation. 

Looking at the scheme of the Act it appears to me that under s. 26A persons trading 
as a firm have a right tg apply to get the firm registered. The Act in terms does not 
define the effect of registration or what are the rights of the parties on registration 
of the firm. For that, one bas to look to the different sections of the Act. It is clear 
that under the Act a‘ firm can trade without being registered. If unregistered, the 
firm, as a unit, could be assessed to super-tax. Secondly, when assessing the income 
of the partners individually, they could not get the benefit of s. 48(2), if their indivi- 
dual rate of taxation was lower. If the firm was a registered firm, it was not liable 
under 8. 55 to påy super-tax; and as the tax levied on the registered firm is at the 
maximum rate of income-tax, the partner has thg right under s, 48 to claim a refund, 
if the partner’s individual assessment was not liable to be taxed at the highest rate of 
income-tax. 

Under s. 3 it is clear that the individual is liable to be assessed for his total income. 
The only effect of s. 26A is that the firm becomes a registered firm, and the partners 
thereof-get the benefit of a. 55, and s. 48(2), if they are applicable to their individual 
case. 

Counsel for the assessee relied on s. 23(4), which provides a penalty of cancellation 
of the registration, if the firm does not comply with the notice served by the Income- 
tax Officer under that sub-section. That, however, does not in any way affect the 
individual liability of partners. If the registration ig cancelled under s. 23(4), or 
for any other reason, the firm ceases to get tie advantage prescribed by s. 55 and the 
individual partners Jose the benefit of being asseased under the caption “ registered 
firm.” Apart from that, the cancellation of registration does not appear to inflict 
any disability on the registered firm or its partners. Therefore, if a firm is regis- 
tered in pursuance of an application under s. 26A, there arises no difference in its 
liability or the liability of the individual partners to be taxed for the total income 
as determined by the Income-tax Officer under sa 3 and 4 of the Act. If in consider- 
ing the individual income of the assessee the Income-tax Officer finds that infome ap- 
pearing in a particular name, which is not the name of the assessee, is in fact the 
income of the assessee, he has a right to inchide the same in the total income of the 
assessee. I find nothing in the-Act to prevent the same consequénces following in 
respect of a share in a partnership put dowħ in a nominee’s name, irrespective of the 
question whether the firm is registered or unregistered. The relevant inquiry by the 
Income-tax Officer always is: whether the share really belongs to the adseseee or 
another person. It may be pointed out that this view does not in any, way come in 
conflict with the contention that the Income-tax Officer must take cognizance of re- 
gistration of a fimm as standing on his record. He assesses the firm as a registered 
firm ; and even under the old Act if he’distributed the shares of profit against the. 
names of individual parthers in the sssesament of the firm, there ia nothing to prevent 
him from investigating whether in fact the ahare standing in the name of another 
individual belonged to the assessee when making the assesament of that individual. 
In my opinion, that is the short answer to the whole argument of the agaeseee. 
Counsel. for the assessee relied on Neemchand v. Commissioner of Income-iax, 
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Bengal’ and the observations of Rankin C. J. in that case. It is repeatedly recognized 
that the observations in a case must be read as relating to the facts of that case, and 
it is, therefore, first neceseary to notice the facts and then to notice the observations. 
In that case the firm was assessed to tax. The partners were also assessed to tax. 
It was then thought thåt certain income had escaped assessment, and proceedings under 
s. 34 were adopted aginst the firm and the partners. In dealing with the question 
of reassessment of the firm under s. 34 it was found that the rights of the Income-tax 
Officer to reassesa was time-barred. The Income-tax Officer thereupon refrained from 
reassessing the firm, but proceeded with the reassessment of the individual partners, 
In doing so he traced the incéme which had escaped assessment, and included in the 
individual assessment of the partner the proportionafe share which, in his opinion, 
had escaped assessment. It was contended on behalf of the assessee that this 
was not permissible, because until the firm was reassessed, the Income-tax Officer had 
no right to include a larger figure in the individual partner's asseaament. This was 
also a case of a registered firm. This contention was negatived by the Court. Rankin 

C. J. (as be then was) obeerved as follows (p. 210) :— 

“To collect the tax effectively, without unnecessary inconvenience to the abia without 
inconsistency in result and without unnecessayy duplication of work on the part of the 
Income-tax authorities, it is obvious that the profita of the registered firm should be ascer- 
tained as a whole before assessment is made upon the inslividual partnera, But I can find 
nothing in the Act to say that the firre is ta be assessed first, still leas that ihe assessment 
of the firm is to operate as a sort of estoppel in favour of the individual partnera ... While 
both firm ard individuals are liable to the tax by the plain wording of the Finanœ Act, the 
clause [cl (b) of s. 14(2)] exempts the individual from payment in respect of certain pro- 
fite as soon as those profits are in the hands of the firm assessed, but it does not exempt 
him at all in respect of profits which have not been assessed.” 


. Those observations show that the Court rejected the contention that if in the firm’s : 
aeeesament a certain amount was not included, the same could not be included in the 
individual assessment of the partner. A little later the learned Chief Justice started 
his observations by stating (p. 211): 

“ When the firm is registered under the Income-tax Act and Rules what rights under the 
Act accrue from registration and to whom }” 


The question aa formulated is general in words, but the following sentences clearly 
show that the Chief Justice was still dealing with the rights and liabilities of the parties 
in relation to the assesament of the individual when the firm had remained unassess- 
ed. He next observed (p. 211) :— 

“Do they include a right.on the part of the individual partner to require that all 
the firm’s profits shall be assessed upon the firm and that whether they be declared or con- 
cealed ? “it is only upon this footing that he can claim a right that no part of the firm's profits 
shall be assessed as his taxable income and it seems to me to be a very curious implication 
to make in this Act.” 

The leamed Chief Justice then procieded to state the effert when a frm is registred 
He pointed out that (p. 211) :— 

“When a firm is registered, the firm, dip hie acted pele erie Rora eae 40 

income-tax at the maximum rate. The firm and not the partners escapes super-tax.” 


It is not posaible to contend that those observations lend support to the contention that 
because the firm is assessed at the maximum rate, the partners, irrespective of their 
individual income, must be assessed at the maximum rate. It is equally futile to 
. contend that because 4 registered firm has escaped assessment, the individual, if liable 
to super-tax, should be exempt from super-tax. In the next sentence the learned Chief 
Justice said (p. 211) :— . 
“But the partners aa individuals get certain rights while the registration stands and the 
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Income-tax’ authorities cannot dispute the amount of the individual’s share as shown in the 
document which they have accepted for registration.” 

That Goly means that in making the firm’s asseasment, and shoWing the distributive 
share of each partner, the Income-tax Officer should show the amount according to the 
instrument registered. That, however, is not in respect of thg assesament of the in- 
dividual partner, and does not preclude the Officer from inquiring whether the income 
ahown against the individual partner’s name is the true income of that partner, or 
stands in hia name as a nominee of another partner or another person. In my opinion, 
the observations in that case do not support the contentions urged by the assessee, and 
I agree under the circumstanfes that the question should be answered in the negative. 
It was argued that the provigions of the new Act of 1939 applied to the case and not 
the provisions of the Act before the amendment. In fact there is no difference in the 
result. Section 23(5)(d) does not provide in terms for the assesament of the partners 
in their names according to the instrument registered with the Income-tax Officer. It 
only provides fot the assessment of the firm., 

Attorneys for assessee : Kanga & Co. 

Attorney for Commissioner: D. H. Nanavati. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Kania. 
COMMISSIONER. OF INCOME-TAX v. EKBAL & CO.* 

Indian Income-tax Act (XI of 1922), Sec. 22(2)e-Notice to furnish return of income— 
Computation of time between date of receipt of notice and date of furnishing tetwin— 
Words “not being less than thirty days”, meaning of. ni 

The words “ within such period, not being less than thirty days” in a. 22, sub-a. (2), 
of the Indian Income-tax Act, 1922, mean that there must be an interval of thirty clear 
days from the date of the receipt of a notice to furnish a return and the date on which 
the return is to ba made. A notice calling upon the assemsee to furnish his return “ with- 
in thirty days” from the date of receipt of*the notice ia not a good notice within the 
meaning of the section. ê 
In re Ratlway Sleepers Supply Company, referred to. : 

THE aseeseee, Ekbal & Co. (respondents) was carrying on hardware business. 

On August 24, 1942, a notice, under a. 22(2) of the Indian Income-tax Act, 1922, 
dated July 22, 1942, was served on the assessee firm requiring it to furnish a return 
of its income “ within thirty days” of the receipt thereof. 

The aseessee did not furnish a return within the time specified, but submitted a 
retum on November 25, 1942, and the Income-tax Officer assessed the firm under 
s. 23(3) of the Act. 

The agsessee appealed to the Income-tax Appellate Tribunal and contended inter 
alia that the notice requiring it to make a return “within thirty days” was illegal 
inasmuch as s8. 22(2) of the Income-tax Act gave an assesses a period of “not leas 
Se ee ees eC 
on which the notice was served. 

The Income-tax authorities contended that the notice was valid äs the period given 

to the assessee to furnish the return satisfied the requirements of s. 22(2). 

The Income-tax Appellate Tribunal held that the notice was illegal. . 

The Commissionen of Income-tax applied to the Appellate Tribunal, under 8. 66(1) 
of the Act, to refer to the High Court the following question :— : 

“Whether the notice issued to the assesses under sub-s. (2) of & 22 of the Income-tax 
Act was inconsistent with the requirementa of that sub-section.” 

The asaessee agreed that the above question arose out of the findings of the Appel» 
late Tribunal and might be referred to the High Court. . 

* Dectded, ember 14, 1944. Income Indian Income-tax 1922, 


tax Reference 23 of 1944, made by the 1 (1885) 29 Ch. D. 204. 
Appellate ‘Tribunal, under s. 66(7) 
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The Appellate Tribunal thereupon referred the following question to the High 
Court :— 

“Whether the notids issued in the present case to the amessee under sub-a, (2) of s. 22 
of the Income-tax Act satisfies the requirements of that sub-section in regard to the period 
of time that should be allowed to the assessee for furnishing the return.” 


M. C. Setalvad andG. N. Joshi, for the applicant. 
K. M. Munshi and R. J. Kolak, for the respondents. 


STONE C. J. This is a reference under s. 66(1) of the Indian Income-tax Act, 1922. 
The point is a short one raising the question whether 4 notice given under a. 22(2) 
of the Act is a valid notice or not That sub-section ig as follows : 

“In the case of any person whose total income is, in the e-tax Officer’s opinion, of 
such an amount as to render such person liable to income-tax, Income-tax Officer may 
setve a notice upon him requiring him to furnish within such period, not being less than 
thirty days, as may be specified in the notice, a return in the prescribed form and verified in 
the prescribed manner setting forth (along with such other particulars as may be provided 
for in the notice) his total income and total world income during the previous year.” 

The important words to note ate “ within such period, not being less than thirty days.” 
In fact what happened was this : A notice which is dated July 22, 1942, was served on 
August 24, 1942, and ia in these terms: _ 

“In pursuance of the provisiona of a,22(2) of the Indian Income-tax Act, 1922, you are 
hereby required to prepare a true and correct statement of total income and your total world 
income during the previous year in the attached form (along with such other particulara 
as are required to complete the form) and to deliver it to me at my office duly signed by 
Ter es en res nero ees nD 
daya after the receipt of the notice.)” 


Now clearly the words in the final parenthesis are -meaningless but they are printed 
on the form because immediately before the words ‘ ‘within thirty days of the receipt 
of the notice” there are certain words in print which have been struck out, those words 
being “où or before or”. So the notice depends for its validity on the 
worda, “...in the attached form...... duly signed by you within thirty days of the 
receipt of the notice.” The Appellate {ribunal by its judgment, after referring to 
certain passages from Maxwell on “Interpretation of Statutes”, 8th Edn, stated 
as follows : š 


“The learned author proceeds to observe that where “not less than” or such other ex- 
pression is used specifying the time for doing an act the ending terminal must also be ex- 
cluded from the computation. Section 22(2) clearly lays down that an assessee must be given 
` a period of “not less than 30 days” from the receipt of the notice to furnish the return of 
his total Thoome. It would, therefore, follow that he must have thirty clear days and the 
thirty days must be excluded from the computation. In the present case as we have already 
pointed out the assesses was asked to furnish the return within 30 daya. Such a requirement 
did not amount to giving him 30 clear days for the purpose. We therefore think that the 
notice in thia case is illegal. The fact that theeasseasee submitted a return later or that it was 
accepted for the purpose of making the assesament does not, in our opinion, cure the defect 
that initially lay in the notice.” 


I agree with that statement in the judgment of the Tribunal. oe ee 
of time has given rise to a great many cases, both, in this country, and in England. 
Time can be infinitely divided. There is no fraction of a second whith is so short in 
duration that it cannot be divided into something smaller. In my judgment expreseions 
“ within thirty daya” and “not less than thirty days” are two quite different things. 
“ Within thirty days” is within two points of time, one at which the period bégins 
and the other at which it expires. On the other hand, “not less than thirty days” is 
outside these two points of time. There must be an interval of not less than thirty 
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days and that means thirty days clear. (See In re Railway Sleepers Supply Company.) 
The period must continue beyond the expiration of the stated time. Whereas “ within” 
the stated period must mean what it says, something less, than the «moment of expira- 
tion. In my opinion, therefore, the notice is invalid and the question referred to must 
be answered in the negative. The Commissioner must pay the costs of the referenc. 


Kania J. I agree. Section 22(2) provides that in the notice given to the aseessee 
to furnish his return a particular period must be given to him. The sub-section further 
provides for such period “not being lese than thirty days.” Reading the section by 
itself therefore it clearly meang that the period within which the assessee has to send 
his return must neither at the beginning nor at tBe end epcroach upon the thirty days. 
To put it in other words thirtysclear days must elapse before his obligation to send 
the return becomes effective. The notice given in the case is to send the return “ within 
thirty days,” that being treated as a period of time given to the asseseee to send 
his return. It seems to me clear that when a party is called upon to do an act 
“within” a stated number of days he necessarily cannot, get that number of days aa 
“clear” days. In other words according to the terms of the notice, the assessee does 
not get thirty clear days’ period, before his obligation to send the return arises. I 
therefore agree that the notice is not in agcordance with s. 22(2). 

It was urged that what was intended to be conveyed by the notice is the same ag 
what was prescribed by the sectton. We are not concerned with what was intended 
to be conveyed. The question is, by the words*used by the authorities have they 
carried out their obligation to give to the agsessee a period “not leas than thirty 
days” to furnish his return? The answer is in the negative because the notice calls 
upon him to send the return “ within” that number of days.” - 
Attorney for Commissioner: D. H. Nanavati. 

Attorneys for respondent : Taher & Co. 


pA E PEREN Rs 
Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Kamia. 


HANMANTRAM RAMNATH v. COMMISSIONER OF INCOME- TAX, 
BOMBAY." 


Indian Income-iax Act (XI of 1922), Sec. 66——Reference to High Court—Contents of refer- 
ence—Facts to be clearly stated. 

In making a reference to the High Court under a 66 of the Indian Income-tax Act, 
1922, the authority making the reference should, in the letter of reference, set out a 
clear statement of facts fipon which the question of law referred is to be decided. 

Ld 


THe facts appear sufficiently from the judgments. 


Sir Jomshedfi Kanga, for the assesseec. 

M. C. Setalvad with G. N. Joski, for the Commissioner. 

STONE C. J. This reference must go back to the Appellate Tribunal for the find- 
ing of further facte. As this is the second reference we have been constrained to send 
back out of the last ten which have come before us, and as in these cases not only is 
public time and money wasted, but there is also obviously a hardship cast upon the 
aeecesees, it is in my opinion necessary that certain matters should be stated for the 
guidance of the Appellate ‘Tribunal in preparing future cases. a - 

Section 66 of tke Indian Income-tax Act ig the section under which these references 
are made, and by subs (1) of that sectton it is provided : 

“ Within sixty days of the date upon which he is served with notice of an order under gub- - 
section (4) of section 33, the assesaee or the Commissioner may, by application in the pres 


1 (1885) 29 Ch. D. 204. * Decided, September 21, 1944. Income- 
tax Reference No. 2 of 1944, 
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cribed form, accompanied where application is made by the assessee by a fee of one hundred 
Tupees, require the Appellate Tribunal to refer to the High Court any question of law arising 
out of auch order, and the Appellate Tribunal shall within ninety days of the receipt of 
such application draw up a statement of the case and refer it to the High Court.” 

Pausing there for a moment, it is to be observed thaf all that is to be referred to the 
High Court is a queStion of law. 

Sub-section (4) of 8066 is as follows :— 

“Tf the High Court is not satisfied that the statements in a case referred under this section 
are sufficient to enable it to determine the question raised thereby, the Court may refer the 
case back to the Appellate Tribunal to make, such, additions thereto or alterations therein as 
the Court may direct in that behalf.” ° 

As the Appellate Tribunal is the ultimate fact-fifiding authority, it is incumbent 
upon it to make full and proper findings of fact in order «that this Court, which is 
only concerned with questions of law, may fully appreciate all the relevant facts and 
be in a position to deal with such questions as are referred to it, 

The position, in the case before us, is as followa: the Appellate Tribunal delivered 
their judgment on May 31, 1943, and some time thereafter (on what date is not speci- 
fied) the aseessee made an application for a statement of the case; and that appli- 
cation shows that the point which the asseggee desired should be raised was : Whether 
on the ‘facts as alleged in para. 3 of that application a trust had been created, which 
would enjoy exemption under the exception containefl in s. 4(3)(#) of the Act? In 
paseing be it said that there is nothfhg in that application which shows that any point 
is to be raised that a trust could not be created, because the assessee was a member of 
a joint Hindu family. The answer was put in on November 10, and is an extremely 
short document ; and it does not raise any further contention or point thaw that adum- 
brated in the application to which I have just referred. On those two documents the 
Appellate Tribunal proceeded, and in my opinion correctly proceeded, to state the case 
without raising in it that there was any point of law with regard to the aseessee being 
a member of a joint Hindu family and, therefore, unable to create a trust out of the 
family property. In their statement of the case, by para. 3, the Tribunal say as 
follows : 

“ The material undisputed facts are stated in para, 2 of our judgment.” 


Then they purport to recapitulate the facts in an abridged form, but the governing 
words are: “ The material undisputed facts are stated in para. 2 of our judgment,” 
and therefore it is to that paragraph which this Court has to look in order to as- 
certain the statement of facts. The first twelve lines of that paragraph, although 
they contain some statement of facts, are not relevant to what we have to determine, 
as they state that subsequently to the yeat in question a trust was in fact created and 
80 on. «The relevant statement is in these words 

“ The appellant’s story is that he was lying ill with paralysis from the beginning of 1937 
and had lost power of speech It is also said that he regained the power about the time of 
Diwali and immediately afterwards made a declaration in the presence of his two sons and 
several others to tHe effect that he had decided to put two lace of rupees in trust for mainten- 
ance of a dharmashala, feeding of the poor, and in aid of an ayurvedic hospital, founded in 
his late father s name some time before.” ; 

So far, be it observed, there is no finding of fact at all. The judgment continues : 
“ The evidence on this point consists of the sworn affidavits of his manager, Mr. Hiralal, 
hia son Shrinivas and one or two others, besides an entry in the asseasee’s books, All that 
EH EAC ietie Seas: 15 ihat Rao: Maladur Hadmantramdid make te leiaees oraave 
a trust.” 

Up to tite: pont there ie: etl oo iaaa OF iad as with, “ind the Sateen iat hi 
evidence establishes that a declaration was made creating a trust, is a statement of 
mixed fact and law. The paragraph continues : 

“But s. 4(3) (i) of the Indian Income-tax Act requires that the property must be held in 
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treet before its income can be exempted from taxation. In other words, the declarant must 
divest himself of all interest in the fond so that it might be held in trust by himself or 
others as trustees.” 
That is merely an adumbration of the law. Then the paragraph continues : 
“In the present case all that was done was to place a sum of tyo laca of rupees to the 
credit of the trust in the asseasee’s books. The money remained in the asseseee’s business 
and used to be managed by hia genetive brother Hiralal just as he w managing the business 
itself.” 
Except for the assertion that two lacs of rupees were placed to the credit of the trust, 
which presupposes that the quéstion of*law has been answered in favour of there being 
a trust, this is the whole of the relevant part of para. °2 of the judgment, and it is 
wholly insufficient as findings of fact for us to deal with this reference. What should 
have been done was to set out succinctly as statements or findings of fact: First of 
all, what was actually said, or the substance of what was actually said, on the occa- 
sion when it is alleged that the aseessee orally created or expressed the intention of 
creating a trust. Secondly, there ahould be specifically set out what the entries in 
the books are, and in what books those entries are made. What the result of that 
oral statement and those entries is, is a matter which we will have to determine. The 
above must not be ‘considered as exhaustife, but it covers the main facts which will 
bave to be found’ before on thia.reference it is possible for us to deal with the points 
- of law. Where evidence led before it is conflicting, the Tribunal must expressly state 
as a finding of fact what evidence it accepts, and not simply state, as in this case, 
such expressions as : “ The appellant’s story is...” “It is also said that...” without 
stating whether such allegations are accepted as true. 

I desire to add that considerably more care must be taken in drawing up these cases, 
and that there should either be a paragraph or paragraphs in the case itself, which 
sets out findings*of fact as such, or, if such findings have been properly set out in 
the judgment, then there is no reason why „they should not be incorporated in the 
cise by reference by stating that the material facts are sufficiently found and set 
out in such and such a paragraph or paragraphs of the judgment But the present 
practice of mixing up together allegations of fact and statements of fact with argu- 
ments and questions of law, makes it very difficult, if not doe tae for this Court 
to deal with any reference which is submitted in that form. 

Costs will be costs in the reference. 

Kania J. In this reference the Court is invited to give its opinion on the question : 

“ Whether, in the circumstances of the case, the sum of Rs, 9,750 is income derived from 
property held under trust or other legal obligation wholly for religious or charitable purposes 
within the meaning of s. 4(3) (i) of the Income-tax Act?” 

To decide this, it is essential that the Court should be informed of the relevant and 
material facts. The duty to find facts is on the Tribunal. That is the final fact- 
finding authority in these income-tax matters under the Act. 

In making the reference the Tribunal has referred to para. 2 of their judgment for 
the facts. The Court has thus to look into the judgment to find on what facts the 
question of law is based. As there is an express reference to para. 2 in the letter of 
reference, it must be considered that in the remaining portion of the judgment the 
Tribunal has merely recited facts as a matter of history, which it does not cgnsider 
relevant or material in respect of the question submitted for the Court’s opinion. In 
para. 2 of the jifdgment, the Tribunal has stated that, after the asseasee recovered 
from an attack of paralysis and regained normal powers about Diwali time, he made 
a declaration in the presence of his two sons and several others to the effect that ‘he 
had decided to put’ two lacs of rupees in trust for maintenance of a dharmashala, 
etc. They next summarize the evidence, which, in their opinion, consists of sworn 
affidavits and an entry in the assessee’s books. They next record that, all that the 
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evidence establishes ie that the assessee made ‘ a declaration creating a trust.’ They 
next, discuss the provisions of s. 4 (3) (ë) of the Indian Income-tax Act, which 
requires that the pfoperty must be held in trust before its income can be exempted 
from taxation. They construe those words to mean that the declarant must divest 
himself of all interes, in the fund eo that it might be held in trust by himself or 
others as trustees. In the next sentence they record what they think is a finding 
of fact, namely, that in the present case all that was done was to place a sum of two 
lacs of rupees to the credit of the trust in the asseasee’s books. EEUE PEN Egte: 
ther record as follows : 


ee ao o a a Ta 
purposes.” . 

From these facts they came to the conclusion that the declarđnt had not divested him- 
self of all interest in the fund, and in their opinion there was not a valid trust. 

It is clear that the question, whether there 1s a valid trust or not, is a mixed ques- 
tion of law-and fact. It is essential, therefore, for the fact-finding authority to set 
out clearly all the material facts, and then decide whether the conclusions of law should 
be drawn from the same. In the present case, we do not know what was the declara- 
tion made by the assessee after he recovered from his illness. We do not know in 
whose books the entry is made. We do not know in what book, that is, cash book, 
journal, ledger, the entry is made. We do not know*whether this was a cash receipt 
by the asseseee, and on account of the credit entry the trust became the creditor of 
the firm or the assessee in whose books the’ entry was made. We are not informed 
what happened about interest: whether the interest was credited in the account ; 
whether it was the usual rate of interest allowed to depositors in the moneylending 
business ; whether the whole interest was used, and, if not, what happened to the 
balance? In order to decide whether the declarant had completely divested himself 
of all interest in the fund, which in th® case is said to be two lacs of rupees in cash, 
all these facts are obviously necessary to be found.» I cannot summarize all that 
could be there on the record of the Tribunal in this connection. Ij have only suggested 
facts which on first impression appear to be relevant and material to decide the ques- 
tion of law. If in addition to these there exist other facta relevant to the questions 
whether there was a proper declaration, and whether the assessee had completely 
divested himself of all beneficent interest in the same so as to’make it available for 
the Benefit of charity, the Tribunal should put them before this Court. I do not 
suggest that they should put before the Court all materials that exist. Their duty is 
to apply their mind to all the materials and state, as facta, what they hold are rele- 
vant and material. In recording their finding it is open to them to submit to the 
Court t®e accounts, in which interest was credited or from which money was spent, 
and show what part of it was spent. 

Having regard to these deficiencies, we are compelled to send the case back to the 
Tribunal to complete the statement of facts. To avoid unnecessary expenditure and 
trouble to all parties concerned in these fnatters, it is desirable that the Tribunal, as 
the final fact-finding authority, should make up their mind and state clearly their 
conclusions on facts, and not leave the Court to collect them from different documents 
which are part of the record. It is essential that the facts which they hold as proved, 
should’ be stated as such in the judgment and clearly set out in the statement of case 
sent to the Court. While the attempt to be brief is desirable, it showld not be allowed 
_ to override the duty to record and report dll conclusions on the facts, 

Mr. Setalvad urged that, as the Court is sending back the matter, the Court should 
also raise a question of law, namely, whether under Hindu law manager of a° joint 
family had authority to set apart a sum of two lacs of rupees, having regard to the 
means of this family, and whether the trust could be validly made at all by the 
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.mañager. The Tribunal delivered their judgment on May 31, 1943. The aasessee 
then made an application for referring the question of law, which he considered to 
have arisen on that judgment. That spplicabion mas sat io Me Commune, 
The Commissioner's “common answer” was as follows : 

“The respondent agrees that the findings of the Bench gives rise to g question of law. He 
submits, however, that the question which prises might be stated as follows :” 
He then formulated the question, which, in exact words is submitted by the 
Tribunal for the Court’s opinion. It was urged on behalf of the Commissioner that 
this question, as submitted, covered thie contention urged by Mr. Setalvad. I 
entirely disagree. The question whethet the settler had power to make a trust at all, 
is quite independent of the question whether the income from property held in trust. 
was used for religious within s. 4(3) (i) of the Indian Income-tax Act. In 


-making the application . Setalvad stated that he was not prepared to state that 


this question was argued before the Tribunal. He did not say or contend that para. 1 
of the judgment of the Tribunal was connected in any way with the point 
now urged to be raised. Having regard to these circumstances he had to state that 
he did not want any fresh inquiry, but he wanted the Tribunal only to report their 
finding on what materials they had on record. In my opinion, this is entirely un- 
-warranted by s 66 of the Indian Income-tix Act. If the question was raised before 
-the Tribunal, there appears no regaon why the final fact-finding authority would make 
no reference in their judgment to the two vital paints covered by this contention. It 
appears, therefore, that this question was not argued before the Tribunal. The ques- 
tion suggested must necessarily involve an inquiry into the estate of this joint family, 
-whether there were adults who had consented, or whether the minor's share was likely 
-to be affected, and, if so, to what extent. ‘ In the judgment of the Tribunal there is 
“nothing to show that these facts were discussed befdre them. References were made 
to the order of the Income-tax Officer. In my, opinion, that is quite irrelevant, and 
cannot be relied upon in discussing a reference made to the Court. This Court has 
-only to look to the judgment of the Tribunal to ascertain the questions of law. It is 
not open to the parties to refer to other orders if they have knowingly or inadvertently 
failed to raise the contention before the Tribunal. 

In my opinion on the present materials tke question suggested by the Commis- 
-aloner cannot be answered. 

Attorney for assessee : Y. P. Pandit. 

Attorney for Commissioner : D. H. Nanavati. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Kamia. 
BHIMJI NAIK v. COMMISSIONER OF INCOME-TAX, BOMBAY" 


Andian Income-tax Act (XI of 1922), Sec. 4A(b)—Resident firm—Control and management 
of foreign firm. by partner within British India—Actual control and management 
mecessary—Consiruction of Statute. 

Under s. 4A(b) of the Indian Income-taf® Act, to render a foreign firm Hable to be 
texed as a resident firm, not only the control but also the management of its affairs 
should actually be in the hands of a partner residing within British India. It ig not 
enough that such partner reserves to himself the right to step into the control and 
management of the affairs of the firm under the deed of partnership. F 
In construing a statute on taxation, the subject is always entitled to the benefit of the 
doubt, x e 
One Bhimji Naik was carrying on business in Salisbury in South Africa. He had * 
engaged the services of three persons as managers. In 1912 he returned to Bombay 
deaving hia business in the hands of the three managere. On May 28, 1937, he executed 


* Decided, Septenrber 29, 1944, Income-tax Reference No. 6 of 1944. 
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a deed of partnership whereby he admitted the three managers as partners in the frm 
Among the provisions of the deed was the following : 

“The said B. ie Naik seeking Gl GIO GF tae aS aad he aera 
eut all instructions given to them from time to time by the said B. R. Naik. Should the 
business not be carried on reasonably profitably or should excessive liabilities be incurred. 
or should the business be carried on in a speculative manner, the said B. R. Naik shall have- 
the right to put an end to the partnership, and liquidate the same and in this connection. 
the decision of the said B. R. Naik-shall be final, conclusive and binding on the managers.” 
In assessing the above firm for the year 1939-40 the Income-tax Office in Bombay 
treated the firm as a resident firm amd assesset the pfbfits of the firm accordingly. 
At the instance of the aseeasee the following question was referred to the High. 
Court for opinion : 

“Whether in the circumstances of the case and on a true ‘construction of the deed of 
partnership the aseeseee-firm was rightly held to be resident in British India within the 
meaning of s. 4A(b) of the Indian Income-tax Act?” 

Sir Jamshedji Kanga, for the assessees. 

M. C. Setalvad, for the Commissioner. 

Strone C. J. This is a reference under s. 66 of the Indian Income-tax Act, 1922.. 
The assesaee is a firm, and we are concerned with the assesament year 1939-40 and 
with the accounting year 1938-39. The firm carrieg on business in South Africa as: 
General Merchants, and its history ds as follows. 

Before 1912, Rao Bahadur B. R. Naik carried on this business on hia own 
account. He returned to Bombay in that year, leaving his business in the hands of 
three managers. On May 26, 1937, a document waa executed, which is said to be a 
partnership deed. Since the year,1937 Rao Bahadur Naik has not returned to South 
Africa. Bearing in mind that the business 18 conducted in South Africa, and that 
Rao Bahadur Naik has resided continuously in Bombay since 1937, it is necessary 
to examine the document of partnership somewhat carefully before the problem 
which arises can be dealt with. 

First of all, there is a recital, which says : 

“Whereas the said B. R. Naik bas for many years past carried on business of a Gene- 
ral Merchant in Salsbury and elsewhere fn South Rhodesia, and whereas he has agreed to- 
admit the managers as partners in his uid business upon the terms and conditions herein- 
after set forth.” 

Then cl. 1 is the operative clause, which says that Rao Bahadur Naik hereby admita,. 
as from May 22, 1937, the managers as partners in his General Merchant’s business. 

Clause 2, which ia a somewhat unusual clause, provides : 

“The managers shall not be disclosed as partnera in the sald businesa, and as far as the 
public TF concerned they shall be held out as managers of the said business.” 

Then cl. 3 provides that the partnership shall take over the said business as a going. 
concern including stock-in-trade, furniture and the assets therein described; and 
that clause also‘provides for a Capital Account and other matters. 

Clause 4 provides that the profits of fhe business shall belong as to fifty per cent. 
thereof to Rao Bahadur Naik and as to the remaining fifty per cent. thereof to the 
managers in equal shares, and that the losses, if any, shall be borne by the parties 
in like proportion. 

Clause 5 provides for a basic salary for the managers, and it also provides that. 
they are to draw nothing else other than their salary and their sħare in profite. 
Clause 6 is with regard to the occupation by the managers of certain premises. 
Clause 7 is as regards the partnership business paying rent, for the premises on: 
which it is carried on, to Rao Bahadur Naik, 

Clauses 8, 9 and 10 provide for other matters regarding premises, insurance pre. 
miums and rates and tares. 
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Clause 11 is as follows : 

“The said B. Fe We ahal ue thes ight o aaa fo the: watinerelstyauy Manages 
for misconduct whom he would be entitled to summarily dismiss for misconduct if he were 
Bach Manager e employer aud tne decision) Gf the SaB. Ri Nai an Wiat behalf ahali De 
final and conclusive.” 

Clause 12 provides that the managers shall devote their wholè time and attention 
ta the business and shall not carry on or ba interested in any other business directly 
or indirectly. 

. Clause 13 provides that the partnerée shall not, draw their “shares of profite during 
the first three years, and provides FOAR ee p ener ye R A 
respective capital accounts. : 

Clause 14, which is of fimportance, is; 

“The said B. R. Naik retains full contro] of the business and the Managers shall carry 
out all instructions given to them from time to time by the said B. R. Naik.” 

Then it contains a power that B. R. Naik can in effect put an end to the partnership, 
if the businesa is carried on unprofitably or in a speculative manner. 

By clause 17 the partnership, unless terminated at an earlier date, shall continue 
for five years, and may thereafter be contfhued by mutual consent. 

Clause 18 provides for B. R. Naik granting to the managers or any of them jointly 
or severally a power-of-attorney such as he may consider necessary to enable them to 
carry on the business. 

This deed, though it gives Rao Bahadur B. R. Naik wider powers than are usually 
found in a partnership deed as being conferred on a senior partner, nevertheless 
creates the relationship of partnere, and not that of employer and employees: Pro- 
fits and losses are to be borne by all in the proportion stated. 

Mr. Setaivad for the Commissioner has urged that the position is not materially 
different from that of a man owning a business and having employees. But that 
argument is destructive of the whole reference, which proceeds on the basis that we 
are dealing with a partnership firm, as indeed is the case when the partnership deed 
is considered. 

The point referred to us arises in this way’: Se Spb eile in are 
tax Act sets out the circumstances in which individuals, Hindu undivided families, 
firms or other associations of persons, and companies are to be considered “ resident” 
in British India for the purposes of the Act, such residence having a most material 
bearing on the incidence of taxation. The governing words of 8. 4A are: “For the 
purposes of this Act—.” The section is then divided up into three sub-sections or 
clauses. Clause (a) deals with the case of individuals. Clause (b), which, is the 
one with which we are concerned, provides ° 

“a Hindu undivided family, firm or other association of persons is reaident in British 
pig unless the control and management of its affairs is situated _ wholly without British 

a 
Clause (c) is the clause, which deals with companies. f 

Do the words “the control and management of its affairs” in cl. (b) mean the 
de jure control and management, or the de facto control and management? For 
example, a man may be described as controlling a company, if he owns so many of 
its shares that he, can at any time by exerciging his rights pass any resolution he 
likes, and indeed ‘alter the whole of its articles of association ; but he may in fact’ 
never exercise his voting rights at all. In the reference before us, if it is the legal . 
right to control and manage the affairs of the firm, which is the only criterion, then, 
having regard to the partnership deed of May 26, 1937, it could hardly be contended 
that Rao Bahadur Naik, who admittedly resides in British India, has not the right 
to control and manage the affairs of the firm, and, therefore, for the purposes of the 
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Act the firm would be treated as resident in British India. ‘That is in effect the view: 
taken by the Appellate Tribunal. In taking that view, the Tribunal has not found. 
any sufficient facts on which the case could be dealt with on the other basis, namely, 
any finding as to where the control and management of the affairs of the firm is in 
fact actually situated. . This would depend on whether Rao Bahadur Naik actually 
exercised any contrdl and management from British India. All that the Tribunal 
says about thia in the statement of the case is as follows : : 

“The assessee-firm of Mesra. Bhimji R. Naik consists of four partners including Rac 
Bahadur B. R. Naik. The firm carrieg on buaimeces in Galisbury in South Africa. With 
the exception of Rao Bahadur B. R. Naik, all other partners reside at the place of the busi- 
ness,” ‘ j 
Then in paragraph 3 of the statement the Tribunal says :¢ 

“On the facts produced before us we held that it was not proved that Rao Bahadur B. 
R. Naik had not been exercising any control. We went further and held that according to. 
the partnership agreement he was competent to exercise the control if he so desired; and, 
therefore, the assessment has been rightly made on the status of a 1esident firm.” 

Be it observed that nothing is said about “management”, though tht words of cl. 

(b) of 8 4A are: “.... control and management of its affairs ....”, that is the 
firm’s affairs. $ . 

We have been referred to a number of English ĉases on the English Income-tax 
Act, the relevant words there beirlg: “whether the trade or business is carried on 
wholly or in part in the United Kingdom”. I must confess that I do not find these 
cases helpful. By construing another Act, which contains totally different words, and 
in which the whole scheme and frame-work-of the Act is very different with the 
Statute under consideration, there is grave risk of introducing irrelevancy, which 
destroya the whole basis of comparison. : 

Mr. Setalvad has referred us to a*passage in the judgment of the Judicial Com- 
mittee delivered by Sir George Lowndes in the case of bhaw Wallace & Co. v. The Com- 
- missioner of Income-tax, Bengal The passage, which appears at p. 180, is as follows : 

“Again their Lordships would discard altogether the case law which has been so pain- 
fully evolved in the construction of the English Income-tax Statutes—both the cases upon 
which High Court relied and the flood of other decisions which has been let loose in this 
Board. The Indian Act id not in pari materia; it ia leas elaborate in- many ways, subject 
to fewer refinements and in arrangement and language it differs greatly from the provisions 
with which the Courts in this country have had to deal. Under such conditions thelr Lord- 
ships think that little can be gained by attempting to reason from one to the other, at all 
events in the present case in which they think that the solution of the problem lies very 
near the surface of the Act, and depends mainly on general considerations.” 

In my judgment, looking at a 4A as a whole, and bearing in mind that it is pro- 
viding a sort of statutory definition of “ residence”, which renders individuals, Hindu 
undivided families, firms or other associations of persons, and companies liable to the 
incidence of taxation, it must be construed as dealing with actual events : for it is 
fundamentally actual residence which attracts the incidence of taxation on those who 
reside within a country. Unless, therefore, I find some words which impose taxation 
because there is power to exercise control and manage as opposed to the actual control 
and management, I-ehould not be prepared to constrye this section adversely to the 
prospective tax-payers. The subject, as it has been said, is always entitled to the 
benefit of the doubt in construing taxation, statutes. There is nothing in the section 
- which compels its interpretation as including the power or capacity to control and 
manage as well as the actual control and management, and the two are not mutually 
exclusive. If power and capacity to control and manage was to be the tesf, then 
every firm would be liable to tax if any of its partners was in British India, although 
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place, or whether it is sufficient tha } a Tight to control.and manage 


its affairs, is residi m a particular judgment of the Tribunal, on 
a true construction on of s. 4A(d), if a para the right to control, resides in 
British India, the fir is resident in British ecause the control and manage- 
ment of its affairs is not situated wholly wi yritish India. Approaching the 


ment of whose affairs was situated wholly outside British India. 

In my opinion, that is not the correct construction of the section. The Legislature 
has deliberately used the present tense in describing where the control and manage“ 
ment shduld be in the relevant year. While the word “situated” involves an idea 
of some sort of permanency, it also involves an idea of the present existence, that is, 
effective existence of such control in the relevant-year. It does not contemplate 
merely the right to control and manage. In dealing with the construction of this 
clause, it must be remembered that the object is to assess the whole frm The 
object is not to aseessa tha individual income of the partner who ® resident within 
British India. His case will be covered by s. 4A(a). “If the argument urged on behalf 
of the Commissioner is accepted, in respect of a partnership of eleven persons whose 
whole business is outside British India and whose ten partners are in England but 
one partner is in India, the income of the whole firm will be liable to Indian income- 
tax, unless under the partnership agreement that one partner's right to control and 
manage the firm’s affairs is completely and for ever taken away. Every partner in 
law has a right to put forth his views in the control and management of the business 
-of the firm, and unless the right, under the partnership deed, is completely taken away 
the control and management cannot be stated to be wholly without British India. 
Therefore, the mere fact that such partner lives in British India, according to the 
argument of the Commissioner, would be sufficient to ases the whole income of such 
firm. In my opinion, such a constructien would -be a violation of international law 
and would be opposed to international comity. On that construction the ten partners 
in the firm, who are all living in England, whose business is in England, and who have 
nothing to do with the Indian taxing authorities, are liable to pay tax on their share 
of the firm’s income, simply because they bave chosen to admit one partner in India 
with a share, however nominal, in the partnership. I emphasize again that the ques- 
tion is not in respect of the income of the resident partner in India, but the income of 
the whol firm In the circumstances, therefore, the argument advanced on behalf of 
the Commissioner should be rejected. I do not think the words used in the clause 
necessarily lead to such conclusion. As I have pointed out, in respect of a firm it is 
recognized that the test of residence is where the central control and management 
actually abides. That is clear from De Bees’ Caset, San Paulo (Brazilian) Railway 
Company's caset, and American Thread Co. V. Joyce? 

The test is not where the control and management could be assumed by a partner 
by the exercise of power remaining in him under the partnership deed. In 
my opinion, the section must be construed to ascertain where the actual control and 
management is situated and not merely where the right to manage can come into 
existence. The contention of tha Commissiéner on the construction of the partner- 
ship agreement is therefore rejected. 

Tt was argued on behalf of the Commissioner that it was not necessary for a part- 
ner of a firm to issue instructions from year to year or from day to day in order to 
1 [1906] A. C. 455. 3 (1913) 6 T. C. 163, 165. 
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toe maan rarmeranip Act ). . 
In my opinion, the view of 8 incorrect. No doubt, the existence 
of an overriding- power of cont magement is a very relevant consideration ; 
but who, or what, in fact a s and manages the "affaire of the firm is, 


in my judgment, the relevant a ation. Only then can it be considered where 


ibunal, ære wholly insufficient to deal with the 
defence will have to go back, in my opinion, to the 
Tribunal to find the relgvant facta. © 

Kania J. ‘The question: submited By the Wribunal for te, Goutte opibioi Ta an 
these words : 

E E AE T E E T E EE Ae ued 
partnership the assessee-firm was rightly held ta be resident in British India within the 
meaning of section 4A(b) of the Indian Income-tax Act?” 

The conclusion of residence thus rests oniwo factors: (1) “ Whether in the circum- 
stances,” and (245 on a true construction of the deed of partnership. I shall deal 
— with the second factor of the twestion first. 

The relevant clauses of the partnership deed are quoted in the judgment of the 
learned Chief Justice. The history of the firm, as found in the record, showe that 
Rao Bahadur Naik was the owner of the firm, and in 1937, by the partnership deed, 
he admitted the three persons, who were working as his managers till then in Salis- 
bury, Rhodesia, as partners. The principal facta to be borne in mind in connection 
with this partnership deed are that the assets and liabilities of the old firm, which 
was owned by Rao Bahadur Naik, were taken over by the new firm, and Rao Bahadur 
Naik became the creditor of tHe firm for tha amount. The partnership assets there- 
after became the property of the partneré. In the profits and losses of the business 
Rao Bahadur Naik retained an eight annas share, whilst the others were the owners 
of the balance. It is further provided in tke partnership deed that, so far as the 
public were concerned, the three persons admitted: as partners in the firm were to 
continue to be held out as managers, and if necessary, and to the extent required, 
Rao Bahadur Naik, under cl. 18, was to give them, jointly or severally, a power-of- 
attorney. Under cl. 11 Rao Bahadur Naik had the right to dismisa from the partner- 
ship any of the other partners, who are described as managers, for misconduct, and 
-Rao Bahadur Naik was the sole judge of whether misconduct was established. The 
opening words of cl. 14 are material. They are: 

“The said B. R. Naik retains full control of the business and the managers shall carry 
out all instructions given to them from tima to time by the said B. R. Naik.......” 

Tha question whether the assessee is resident within the meaning of s. 4A is a 
question of fact. As it is difficult to apply the test of physical residence to an 
association of persons or a firm, ihe test is held to be: “where the central control 
and management actually abides.” In the present case, the question will have to 
be considered fram twa aspects, as in fact was considered by the Tribunal’ in its 
judgment. The pne is the effect of the partnership deed. Having regard to the 
words used in s. 4A(b), the asseasee-firn is resident in British India, unleas the 
control and management of its affairs is situated wholly without British India. The” 
Court Has, therefore, to determina where the control and management of its affairs 
is situated, and next, whether it is situated wholly without British Indla. I doubt, 
if the significance of the word “ management” in the clause was appreciated before 
the Tribunal. The discussion appears ta have proceeded only on the word “ control”. 
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shêw that ha had the control and management of the affairs of the firm. It was 
urged that, in the case of an individual owner, whose agents are punning business in 
different places, the control and management of the affairs of the business is always 
situated in the owner. It was argued that in the case of a partnership like the pré- 
sent, there was no difference. I am unable to accept this cont@ntion because of the 
fundamental distinction between the position of a partner and hat of the owner of 
a busmess. Persons conducting business on behalf of the owner in different places 
are doing 90 by virtue of the authority given to them by the owner. As between 
the owner and the agents, the, extent pf the authority is controlled and limited by 
their individual agreement and which authority, ( apart from cases where interest is 
created by the agreements in tht agents), is liable to be terminated at the will of 
the principal. In the case of a partnership, while each partner is the agent of the 
firm in respect of its businesa, he occupies a dual capacity. He is an owner himself, 
and to the extent he is acting for his partnera he is their agent. His authority is 
not liable to be terminated at the will of another individual, because he is aleo the 
owner. Under the circumstances, this analogy is not useful. 

That leaves the consideration of the first factor, viz. Whether, “in the circum- 
stances of the case,” the firm is resident in British India? . I find this expression 
repeatedly used ir the references made to thie Court, but I must say that it is not 
helpful in determining matters. On looking at the judgment of the Tribunal, in the 
first instance, I find the same expression used in ‘paragraph 6 at the commencement. 
The Tribunal has there stated as follows : 

“In these circumstances wa are of the opinion that, firstly, there is no proof that B. R 
Naik has in fact not exercised any control, as ordinarily it should be reasonably expected 
that some sort of report of the business is received by him off:and on, if not regularly.” 
On a perusal of the preceding paragraphs of the judgment, I am unable to find a 
tingle statement of fact on which this conclusion could be based. Paragraph 1 
recites the history. Paragraph 2 summarizes the contentions urged on behalf of the 
two sides. Paragraph 3 deals with the partnership agreement. Paragraphs 4 and 5 
- contain the effect of two decisions of English Courts. The result is that, while the 
Tribunal has made this statement in paragraph 6 of its judgment, there is no mate- - 
Tial on which it is based. The second part of that paragraph deals with the con- 
struction of the partnership agreement. I have already dealt with that part of the 
judgment. 

‘Turing to the statement of case, which is based on the judgment, I do not find 
further materials usefully added there. In the statement of case the Tribunal has 
stated : 

“On the facts produced before us we held that it was not proved thet Rao Bahethr B. 
R Naik had not been exercising any control.” 

This obviously refers to the judgment, and as I have pointed out, ‘the judgment 
takes no reference to anything produced before the Tribunal at all. The result, 
therefore, is that by using the words: “Jn the circumstances of the case”, the 
Tribunal has not informed the Court what materials, if any, were put before it for 
arriving at that conclusion, independently of the partnership deed. On the record as 
‘printed, we find affidavits of the partners of the assessee-firm and of merchants with 
whom they had dealings. They have not been dealt with. For the statément iff the 
judgment that some sort of report of the business must have been received from time 
to time, there appears no foundation whatsoever in the judgment or in the statement 
of case. 

In this connection, I should like to draw the attention of the Tribunal to Bomford 
v. Osborne? Viscount Simon, Lord Chancellor, in delivering judgment, pointed out 
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the necessity. fon reciting facts in matters of this kind. It was pointed out that fhe 
Commissioners had set out in a series of paragraphs lettered from (A) to (R) the 
fgcta which were proved or admitted before them. Having recited’ those in the judg- 
ment, the Commissioners then expressed their conclusions, in paragraph 5 of the case, 
in ae eee Itighould be noted that they: were also numbered seriatim 
as (1) (2) (3) ....° The learned Lord Chancellor then observed as follows (p. 33): 
+ tle’ igh Caur eni ‘only. discharge iis poni Enictiog n daline wii a Gp seated 
if the contents of the case show with reasonable clearness what is the question of law, if 
any, which arises. In the present instagce (and jhe practice is not uncommon) the Com- 
missioners, after carefully settico® out exhaustively the facts proved or admitted, proceed in 
a subsequent paragraph to state their own conclusions as‘a finding of fact. Presumably, the 
Commissioners mean to say that they deduca from the facts which were proved or admit- 
ted the three conclusions stated in paragraph 5,’and that they regard these conclusions as 
matters of fact. No doubt there are many cases in which Commissioners, having had 
proved or admitted before them a seriea of facts, may deduce therefrom further conclusions 
which are themselves conclusions of pure fact, But in such cases the determination in 
point of law is that the facta proved or admitted provide evidence to support the Commis- 
sioners’ conclusions. I think it would tend to clearness, and be in closer correspondence 
with the intentions of section .. , if Commissioners in such a case as thig would state that 
the question of law is whether the facts found or admitted can support their further con- 
clusiong of fact.” 

The question, whether the assemec-firm is a resident, depends on findings of fact, 
It is the duty of the Tribunal, therefore, to state all the facts they consider proved 
or admitted, and, thereafter, to state what conclusion they have deduced. On that 
the question as formulated m the judgment of the Lord Chancellor would arise. I 
have already pointed out that in the present case neither in the judgment nor in 
the statement of case, apart from the partnership deed, any facts are stated as 
proved or admitted, on which the conclusion of the aseessee firm being a resident is 
founded, Under s. 66(4) of the Indian Income-tax*Act, therefore, it is the duty of 
this Court to send back the matter to the Tribunal to complete the statement of 
facts and send it for the opinion of the Court. 

It was argued on behalf of the Comimissioner that the statement of case contains 
the following :—“On the facts produced before us we held that it was not proved 
„that Rao Bahadur B.`R. Naik had not been exercising any coatrol.” That is a find- 
ing of fact by the Tribunal. On turning to the judgment and the statement of case, 
however, we are unable to find any facts on which the conclusion is. based ; and in 
the abeence of any statement of facts we are unable to accept the one line in the 
judgmmnat and in the statement of case as a finding of fact. It must be noted that 
when the application forta reference waa sent to the Commissioner, he did not protest 
and contend that the. question sought to be submitted was a question of fact, and, 
therefore, no reference should be made. The records of the Income-tax authorities 
show that such contention has been freguently raised, and very often upheld. The 
absence of such contention strongly supports the view urged on behalf of the asessee 
_ that the argument before the Tribunal centred round the construction of the partner- 
ship agreement, and other matters were not gone into at all. On the record it 
ia difficult to say what was the exact course of events before the Tribunal, but we 
are not satisfied that the Tribunal had arrived at this conclusion as a fact. 

Under the circumstances, the reference és sent back to the Tribunal. In dealing 
© with the matter, it is opén to the Tribunal to consider the effect of the partnership 
agreement and the words used in it. It is a piece of evidence which they can use 
for arriving at their conclusion. The effect of the partnership agreement is a°matter 
to be decided and considered along with other evidente, because the true question. 
to be decided is : what is the residence of this partnership firm ? 
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Per Curam. Counsel for the asseasee asked for an order for costs to be made 
at this stage. As the reference has not been disposed of, we are net inclined to make 
the order now. It is, however, clear. that the assessee has succeeded in defeating the 
contention urged on behalf of the Commissioner that, even if no control has been 
exercised by Rao Bahadur Naik in any particular year, the status of the firm is that 
of a resident firm, because he is competent to control thé businése under the partner- 
ship agreement. When the reference is brought again for bearing, the question 
depending on the facts found by the Tribunal will have to be determined. There is, 
however, no doubt that in respect of the costs, which are thrown away by this con: 
tention of the Commissioner, the Commissioner will have to pay the same In 
working out the question of costs ultimately, this aspect of the reference will haye to 
be borne in mind. ° 

Costs reserved. 

Attorneys for asaessees : Dayalji & Dipchand. 

Attorneys for Commissioner : D. H. Nanavati. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Kama. 


COMMISSIONER OF INCOME-TAX, BOMBAY v. THE GREAT EASTERN 
LIFE INSURANCE, ©O., LTD.” 


Indian Income-tax Act (XI of 1922), Sec. 10(7), Sch., rr. 8, 2—Now-resident company— 
Life assurance business im Britisk India—Income, profits and gains of the business— 
Mode of ascertcinmeni— More reliable data”, interpretation of. 

The scope of the expression “more reliable data”, occurring, in r. 8 of the achedule 
to the Income-tax Act, 1922, as amended in 1999, is not confined to the data required 
for arriving at the higher of the two computationgy under rr. 2(a) and 2(b) of the 
schedule. á 


The separate actuarial valuation statement prepared for the Indian business of a non- ' 
residential life assurance company must be regarded as containing ‘ ‘more reliable data” 
for the purpose of r. 8. 


THE assessee, the Great Eastern Life Assurance, Co., Ltd., was a non-resident com- 
pany carrying on business of life assurance and having its head office at Singapore 
and a branch office in Bombay. — i 

The ‘company used to prepare a consolidated statement of the Indian fund every 
three years showing the actuarial surplus for the triennium of the Indian business 
separately prepared. Such a statement was prepared on May 26, 1938, for the trien- 
nium commencing January 1, 1935 to December 31, 1937. It showed the surplus at 
Rs. 6,88,608-4-0. Up to the assesment year 1938-39 the profile for Incofe-tar 
purposes were computed on the basis of the above statement under the Income-tax 
Rules, 1922, r. 25. The surplus of Ra. 6,88,608-4-0 was taken as the basis, and adding 
back the income-tax and super-tax deduction, the figure arrive at was Rs. 
7,56,298-5-0. The assessable income was ascêrtained at one third of the amount, ie. 
Rs. 2,52,098-7-0. 

In 1939, the Indian Income-tax Act was amended, and the Income-tax Rules were 
newly framed in that year. 

For the assessment year 1939-40 the Income-tax Officer rejected the old method of 
computation of the profits. Ha resorted to rr. 2 and 8 of the new rules and called upon 
the asessee to prepare a statement of “the grose external incomings” of the world 
business for the accounting year, which were ascertained at Rs. 14,20,411. The per- 
centage of the Indian premium income to the world premium income was worked out 
at 39.90, Le Rs. 4,965,723. The management expenses for the Indian busines at the 

* Decided, October 6, 1944. Income-tax Reference No. 11 of 1944. 
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statutory rates came to Rs. 2,20,914. The net business income under new r. 2(a) Wae 
found to be Rs. 2,74,809. The Officer next proceeded to work out the income accord- 
ing to r. 2(b). He‘took the average figure of surplus disclosed in the “ Consolidated 
statement of Indian Fund” for the triennium ended December 31, 1937, i.e. Rs. 
2,52,098 and after dethicting a moiety of the bonus credited to policyholders in terms 
`of r. 3(a) he described the resultant figure Ra 1,80,018, as the assessable income 
worked out in terms of r.2(b). The figure arrived at under r. 2(a) being greater than 
the ons worked out under r. 2(b), the former was accepted as the basis of taxation. 
On appeal, the Appellate Assistant Commissiqner arraved at the same result though 
by a somewhat different procéss of reasoning. On further appeal, the Tribunal, on the 
view that the company had furnished the “ moet” reliable data that could form the 
basis of a proper computation of the profits of the Indian business, held that the pro- 
visions of rr. 2(a) and 2(b) did not come into play. As a result of this finding and 
since the computation of the profits directed by the Tribunal to be made im accord- 
ance with the annual average of the surplus disclosed by the valuation for the inter- 
valuation period, the necessary credit for the annual average of the income-tax paid 
‘by the deduction at source in terms of r. 4 was directed to be given. 

At the instance of the Commissioner of. Income-tax, the Tribunal referred the fol- 
loyang Cro altera tyg -quieetionie: tO the: MIGE Come, anger: 00 4) of the Income- 
tax Act. 

_ Is the scope of the expression “ moré reliable ” Pee ee er 
Income-tax Act, confined to the higher of the two computations under rr. 2(¢) and 2(5) of 
the sid schedule ? or 
Whether the separate actuarial statement for the Indian business has rightly been held by 
the Tribunal to contain “more reliable” data for the purpose of r. 8 of the said schedule? 


M. C. Setalvad, with G. N. Joshi, for the Commissioner. 
Sir Jamshedji Kanga, for the assesate. 


Stone C. J. This is a reference under s. 66(1) of the Indian Incometax Act, 
1922, the relevant assessment year being 1939-40, and the accounting year being the 
calendar 1938. 

The assegsee is a non-resident life imsurance company, having a branch in British 
india. The questions raised concern the method of assesament of the profits and gains 
of the Indian business of the company. That depends on s. 10(7) of the Indian 
Income-tax Act and certain rules which are set out in the achedule to the Act. The ` 
rules, with which we are concerned, are the new rules, which became operative in 1939. 

Section 10, sub-a. (7), of the Indian Income-tax Act, is as follows : 
“Ngtwithstanding anything to the contrary contained in section 8, 9, 10, 12 or 18, the 
profita and gains of any business of insurance and the tax payable thereon shall be computed 
in accordance with the rules contained in the Schedule ta this Act.” 

Turning to the schedule, it is to be observed that it is headed : 

“ Rules for the computation of the profits and gains of insurance busines.” 
Rule 1 provides : 

“Tn the case of any person who carries on, or at any time in the preceding year carried on, ` 
life insurance business, the profite and gains of such person from that business shall be com- 
puted seperately from his income, profits or gains from any other busines.” 

Rute 2 is: . 

“The profits and gains of life insurance business shall be taken to be either— 

(a) the groes external incomings of the preceding year from, that business less the 
management expenses of that year, or 

(b) the annual average of the surplus arrived at by adjusting the surplus or deficit 
disclosed by the achtarial valuation made for the last inter-valuation period end- 
ing before the year for which the assessment ia to be made, so as to exclude 
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from it any surplus or deficit included therein which was made in any earlier 
inter-valuation period and any expenditure other than expenditure which may 
under the provisions of section 10 of this Act be allowed for in computing the 
' profits and gains of a bueiness, whichever is the greater”. 
6 


There then follows a proviso with regard to how the amount to be allowed as manage- 
ment expenses is to be calculated. 

Rule 3 provides how “the surplus ”, referred to in r. 2, is to be computed. 
_ Ryle aie analat t fe 2 ADI sr ides MACD for Calang BE Sup 
under it. 

Rule 5 is a definition'dause, sich definitions applying : “ For the purposes of these 
rules—~”, and the followmg expressions are therein defined : (i) ‘preceding year’ ; 
(ii) ‘gross external incomings’ ; (ii) “management expenses’ ; (iv) ‘life insurance 
business’; and (y) ‘securities’. 

Ride 6 is ne follows: 

“The profits and gains of any business of insurance cther than life insurance shall ‘be 
taken to be the balance of the profits disclosed by the annual accounts copies of which are 
required under the Insurance Act, 1958, to be furnished to the Superintendent of Insurance 
aftest adjusting such balance so as to exclude from it any expenditure other than expenditure 
which may under the provisions ob section 10 of this Act be allowed for in computing the 
profita and gains of a business. Profits and loeses œn the realisation of investments and 
depreciation and appreciation of the value of investments shall be dealt with as provided 
in rule 3, for the businesa of Hfe insurance.” 

Be it noted in passing that this rule applies to any business of insurance other than 
life insurance. 

Rule 7, which applies to a particular type of business, and which makes special 
Provision for the case of a non-resident company, and sets out how its profits and 
gains are to be computed, is in the following ferms : 

“The peofita and gains of companies carrying on dividing society or assesment business 
shall be taken to be 15 per cént. of the premium income of the previous year, or in the 
case of non-resident companies 15 per cent. of the British Indian premium income of the 
previous year.” 


Then comes r. 8: 

iris pokia. aid gaia: OF the Da adan hana of gu ia n et Seal 
dent in British India, in the absence of more reliable data, may be deemed to be the propor- 
tion of the total world income of the company corresponding to the proportion which its 
British Indian premium income bears to its total premium income. For the purpose of this 
tule, the total world income of life insurance companies not resident in British Indig, whose 
profits are periodically ascertained by actuarial valuation shall be computed in the manner 
laid down im these rules for the computation of the profits and gains of life insurance busi- 
nes carried op in British India.” 

Lastly, r. 9 provides : 

“These rules apply to the assessment of the profits of any business of insurance carried on 
by a mutual insurance association.” 

‘The rules as a whole provide for the computation of profits and gains of insurance 
business ; and whilst rr. 1 to 4 deal with one type of insurance business, namely life 
insurance business, r. 6 deals with non-life insurance business, r. 5 providing a sort 
of general definitidn clause : so that down jo the end of r. 6 what has been dealt with 
are the methods of computation of the profits and gains of insurance business, whether . 
the business belongs to an individual, firm, comparry or association of persons. The 
differehce between these rules is the type of businesa, and not the status of the owner 
who is to be assessed to tax. On the other hand, rr. 7, 8 and 9 deal with status. - 

Rule 7, whilst it deale with a special type of business, only applies to resident and 
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i) 
non-resident companies, and has no application to individuals, firms or associations 
of persons. 

Rule 8 is even more restricted, and oaly applies to the British Indian branches’ of 
insurance companies. 

Rule 9 makes all the rules apply to mutual insurance associations. 

We are concerned with the assesament to tax of a non-resident life insurance com- 
pany in respect of the profits and gains of the business of its British Indian branch ; 
and the problem, which arises and which has caused a most interesting and able argu- 
ment before us, can, as it seems to mp, be besteresolved by finding the correct method 
of approach to it and by keeping in mind that method and status are two independent 

Section 3 of the Indian Income-tax Act is the charging section, and by it income-tax 
shall be charged im respect of the total income of every individual, Hindu undivided 
family, company, etc. 

Section 10(7) and the schedule, which depends upon it, are procedural, and the 
first approach to any computation of profits and gains for taxation purposes under 
the schedule must be to ascertain the status of the intended assessee, and not to plunge 
into methods of computation, calculations and figures, before it is ascertained who or 
what it is which attracts the incidence of taxation. 

The argument addressed to us ag to r. 2 being the paramount rule, and it is only 
if there is no reliable data to make a computation under it leading to assessment that 
it is necessary to turn to r. 8, in its tum leads to the contention that computations 
under r. 2 are what ia meant by “ more reliable data” mentioned in r. 8. 

In my opinion, this reasoning is unsound. The first approach must be: whose 
profits and gains is it which are to be assessed ? And the answer must be : the profits 
and gains of the British Indian branch of an insurance company not resident m Bri- 
tish India. That answer compels a primary consideration of r. 8. 

Reliance has been placed by Sir Jamshedji Kanga’on the case of National Mutual 
Life Association of Australasia Ld. v. Income-tax Commissioner, Bombay Presidency 
and Aden. In that case the Privy Council had to consider the old rules, that is to say, 
as they stood before the 1939 amendments, and it is essential before approaching that 
Sale to AIEE ie oine NA erences Der Ween Tie Gid filga And. ne 
new rules. 

Old r. 25 approximates in its terms to new T. 2(b), si thin ailiceeewe thak-ik 
applied only to residents, and not, as the whole of r. 2, to persons whose status is 
either resident or non-resident. Further, old r. 25 postulates only one basis of assess- 
ment and not two as are provided by r. 2, tha alternative resulting in the greater 
asessfħent being the one to be taken. Old rr. 27 and 28 approximate to new rT. 6; 
and old r. 35 approximates to new r. 8. But as old r. 25 did not touch non-residents, 
old r. 35 could alone be applicable to @ non-resident company. There was not pro- 
vided by the okt rules any other poeaible method of assessment of the Indian business 
of a non-resident company with the necessary data for which a comparison of reliabi- 
lity could be made with the data necessary to produce the artificial method of com- 
putation provided by old r. 35 and now provided by new r. 8. 

Their Lordships of the Privy Council, therefore, had to consider what data it was 
which could be less reliable than that underlying the artificial method contained in 
old r.35 ; and Lord Thankerton, delivering the judgment of the Board, said (p. 112)— 

“There can be no doubt that the total income, profit or gains of the company would 
` fall to be computed on the basis of their triennial valuation reports, which, in their Lord- 
shipe’ opinion, is the most reliable method of computation in the case of a life insurance 
compeny.” 


1 (1935) L. R. 63 I. A. 99, $. c. 38 Bom. L. R. 364. 
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Whilst, therefore, the National Mutual case affords some guidance as to the avenue 
of approach, it in no way decides the problem which arises in thig case. If. r. 8 had 
extended its operation to non-resident pereons, Hindu undivided families, firms, and 
„association of persons, it would have been difficult to say that the underlying data 
' necessary to make the computations under TT. 2 and 6 was not tħe data, the reliability 
of which had to be compared with the data involved in the artificial method of com 
putation provided by r. 8. But the status ambit of r. 8 is extremely limited, as r. 8 
appears to have no application except to the Indian branch business of a non-resident 
company carrying on insurance business. 

Apart from these considerations, Sir Jamshedji Kanga has pointed out that the 
methods of computation under rt. 2 and 6 are inappropriate to the computation of the 
profits and gains of the ‘branch business of a non-resident company ; and so far as 
tiie inansnce Ja concerned. that is r 3 Sir Tamehedi points oat that it woud be 
impracticable, if not impossible, having regard to the definition supplied by r. 5, to 
compute the grosa external incomings and the management expenses of a branch 
business, if the branch is to be assessed as a separate entity under r. 2. I think there 
is considerable force in this contention. In both cases the definitions provide for the 
full amounts, and there are obvious difficulties in applying these to branch business. 

Sir Jamshedji ‘also contends that the matter can be further tested by inquiring 
whether in the case of a BritisH? Indian branch of a company non-resident in British 
India, which carries on insurance business other than life insurance business, r. 6 
would apply. By r. 6 the profits and gains of any insurance business other than life 
ineurance are to be taken to be the balance of the profite disclosed by the annual 
accounts, copies of which are required under the Insurance ‘Act, 1938, to be furnished 
to the Superintendent of Insurance after making certain adjustments therein men- 
tioned. 

Under the Insurance Act, 1938, s. 16, which came into force on July 1, 1939, the 
annual accounts for the whole bf India have to be filed, and these will include the 
business done outside British India, and, therefore, cannot be made to fit as'an ancil- 
lary to the computation of the profits and gains of a British Indian branch of a non- 
resident insurance company under r. 8. e 
We are concerned with a life insurance company, and, therefore, although the 
scheme of the schedule as a whole can be usefully tested by considering the applica- 
tion of r. 6, the question we have to determine is: whether the operation of r. 2 is 
what ig meant as supplying the more reliable data than the artificial method of r. 8 
Dealing with this question, the Appellate Tribunal says in its judgment : 

“Rule`8, in our opinion, does not bear the interpretation put upon it by the ppellate 
Assistant Commissioner. If there is ‘more reliable data’ available, a computation under 
r. 2(a) or 2(5) is not called for.” 


In my opinion, that statement should be extended as excluding the application of r. 2 
as a whole. In my judgment, the “reliable data”, 1eferred to in r. 8, is the data 
necessary to assess the profits and gains of a branch business by some recognized busi- 
ness method, which can be applied having regard to the manner in which the insur- 
ance company conducts its affairs. 

The Tribunal has found that the “ separate actuarial statement for the Indian busi- 
ness ”, which is the same thing as the “Consolidated statement of Indian Fund”, 
which apoents alp. 3 of the Tecord, nromides the more hable data since 10 para 27 
of its judgment the Tribunal says this : . 
“Ap a result of what we have said above, we hold that the ‘Consolidated Statement of 
Indian Fund’ for the Triennium ended December 31, 1987, provides ‘more reliable data’ 
in terms of r. 8. The business income for the assesament year under appeal must therefore 
be computed from the data given in that statement.” 
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And in setting out its case to this Court, the Tribunal states : 

“The Tribunal fgmd that the ‘Consolidated Statement of Indian Fund’ submitted by 
the assessee provided ‘more reliable data’ for computation of profits in terms of r. 8.” 
“No other data has been put forward, and it should be noticed that r. 2 and r. §, 
are both artificial, in the sense that in both cases the profits and gains are to be taken 
to be something whioh is arrived at by valuations and computations, 

The questions, which the Tribunal has asked, are two in number; and, although 
they are set out as alternatives, I think it is clear that, if question (1), is answered 
in the negative, the answer to question (2) necessarily must follow. Question (1) is: 
“Ts the scope of the expressifn ‘more reliable’ data, occurring in r. 8 of the Schedule to 
the Incoms-tax’ Act, confined to the higher of the two’ computations under rr. 2(a) and 
2(b) of the said Schedule?” r e 
Although it is clean what that question means, it would, in my opinion, as data must 
be compared with data, and not with method, be more appropriately framed, if it were 
made to read : 

“Te the scope of the expression ‘more reliable’ data, occurring in r. 8 of the Schedule to, 
the Income-tax Act, confined to ‘the data required for arriving at’ the higher of the two compu- 
tations under rr. 2(a) and 2(b) of the said Schedule?” 

In my judgment, that question must be answered in the negative. 

That necessitates the answer to question (2), which is : 
“Whether the separate actuarial valuation statement for the Indian business has rightly been, 
beld by the Tribunal to contain ‘more reliable’ data for the purpose of r. 8 of the said 
Schedule ?” ; 
I have already referred to the Tribunal’s findings about the actuarial valuation state- 
ment, and have pointed out that no other data has been put forward. It follows, in 
my judgment, that question (2) must be answered in the affirmative. f 

The Commissioner must pay the costs. 


KANLA J. I agree. 

The relevant provisions of the Income-tax Act, and the rules in the schedule enacted 
for the computation of the profits and gains of the insurance business of an assessee, 
are summarized in the judgment of the*learned Chief Justice. 

The real question for consideration is: Whether in respect of a non-resident insu- 
rance company, having a branch in British India and carrying on life insurance busi- 
ness, the assessment must in the first instance be attempted to be made under r. 2, or 
whether the assessee-company is entitled to contend that in view of r. 8 the assessment 
must be made on the computation made thereunder. ` 

The Çommisioner relied on  10(7) of the Indian Income-tax Act, which runs 
as follows :— 
“Notwithstanding anything to the contrary contained in section 8, 9, 10, 12 or 18, the 
profits and gains of any business of insurance and the tax payable thereon shall be computed 
in accordance with the rules contained in the Schedule to this Act.” 
From that it was argued that the schedule formed a code by itself, and the computa- 
_tion. of the profits and gains of an insurance business must be under that schedule. 
The argument so advanced is not quite correct, because it has to be conceded that, 
even after attampting to proceed under r. 2, if a computation could not be made, the 
assessment would have to be made under e. 23(4) of the Indian Income-tax Act. Apart 
from that, the question is : whether r. 2 is the paramount rule, which has to be ap- 
«proached first. 

Analysing the rules in the schedule, it is clear that the Legislature has decided that 
the profits and gains of insurance business of an assessee should be separately calcu- 
lated from his profits from other business. With that object r. 1 is framed. Rules 2, 
3, 4 and 5 go together. They relate to the profits and gains of life insurance business. 
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In r. 2, two methods of calculation are provided and it is stated that the profits and 
gains shall be taken to be the higher of the two figures arrived at og such calculations. 
In r. 3 provision ig made in respect of the computations to be made under r. 2(b). 
Rule 4 provides for certain deductions to be made also in respect of calculations made 
under r. 2(b). Rule 5 contains definitions of certain words uééd in the rules, and 
particularly gives the meaning of the expressions “gross external incoming” 

and “ management expenses” found in r. 2(a@). The proviso to r. 2 sets the maximum 
limit to the management expenses to be allowed under r. 2(@). Rule 6 provides for 
the computation of the profits and gains of insyrance business other than life insu- 
rance. Rules 7, 8 and 9 do not deal with the nature ôf business. They deal with 
the status of the party doing indurance business. Rule 7 deals with the profits and 
gains of companies carryimg on dividing society or assessment business. Rule 8 deals 
with the profits and gains of the British Indian branches of an insurance company 
not resident in British India. Rule 9 provides for the assesament of the profits of 
business of insurance, ‘carried on by a mutual insurance association. Reading the 
Tules together, it is therefore clear that r. 8 does not deal with the nature of businese. 
The relevant matter is the status of the aseessee. Considering the rules from that 
point of view, the firet question, which the taxing authorities have to ask, is what is the 
status of the asseasee? The answer is that it is a non-resident company which has 
a British Indian branch. The obfect being to assess the profits and gains of the British 
Indian branch of such company, the assesament Should be according to that rule. 

It was strenuously urged on behalf of the Commissioner that the words “ life insu- 
rance business” in r. 2 are not confined to such business carried on by resident com- 
panies only. To that extent the contention may be accepted. As the mile stands, it 
is capable of covering the case of a foreigner doing business individually in British 
India and having a branch in British India. It may cover the case also of a firm or 
association of persons doing similar businesa. I*do not pronounce any definite opinion 
on the point, as it is not necessary to do so. But the contention may be accepted 
in such cases, not on the ground that the words of r. 2 do not exchide such person or 
association, but on the ground that in the schedule there is no other specific rule 
which covers their’case. Aa I have pointed qut, r. 8 in terms opens with the words 
“The profits and gains of the British Indian branches of an insurance company not 
resident in British India.” Therefore, when the question facing the taxing authorities 
is what are the profits and gains of the British Indian branches of an insurance com- 
pany nof resident in British India, their first duty is to tum tor. 8. 

It was argued on behalf of the Commissioner that, as s. 10(7) enjoins that the 
computation of the profits and gains “ shall be” in accordance with the rules contained 
in the schedule, and because r. 8 does not prescribe the method of computatien, r. 8 
cannot be worked out as contended by the assessee. This argument is based on the 
assumption that the preceding miles contain a complete code for computation of income 
or profits in all cases. A perusal of rr. 5 and 6 shows that the assumption is not justi- 
fied. In calculating the profits and gains of,a life insurance business under r. 2(a), 
two items have to be ascertained : (1) “ gross external incomings,” and (2) “ manage- 
ment expenses,” both of these, as I have pointed out, are defined in r. 5. “ Grose ex- 
ternal incomings”’ are defined to mean the ‘full amount of incomings’ from interest, 
dividends, fines and fees, etc. There is no reason to read that definition as lmmited 
to the amount of incomings from interest, dividends, fines and fees, etc. “arising or 
accruing in British India,” as contendedean behalf of the Commissioner. Suppose 
ing a resident insurance company has large investments outside British India, and - 
it does not bring into British India the income or dividend arising therefrom, is it. 
suggested that in making the computation under f. 2(a) the incomings will nat 
include the full amount of interest and dividend on such investments which are 
not brought within British India? I do not think that argument will be accepted 
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at all In the case of a foreign company, if there is no separate Indian life insu- 
rance fund, but there is one fund of the whole company, which is invested outside, 
what is to be the proportion of interest or dividend which should be included under 
the beading “gross external incomings” under r. 5(#) of the Schedule? If the 
argument of the Cemmissioner is correct, the figure will have to be separately 
worked out, by a rule of thumb, because actual figures could not be available. The 
position is the same in respect of the “ management expenses.” In the case of foreign 
companies, when a Head Supervisor is travelling to inspect the businesa of life insu- 
rance of different branches, there is no provision for geparating or allocating the pro- 
Portionate expenditure to the Indiafi business. It is, therefore, clear that the defi- 
nitions of “groes external incomings’’ and “management expenses” do not happily 
fit in with the contention urged on behalfof the Commissioner. The point is made 
more clear on reading r: 6. I have already pbinted out that it deals with the business 
of an insurance company, which is not doing life insurance business. Rule 6 provides 
that the profits and gains of such companies shall be taken to be the balance of the 
profits discloeed by the annual accounts, copies of which are required under the Insu- 
rance Act to be filed with the Superintendent of Insurance. Now, under the Insu- 
rance Act, 1938, s. 16 prescribes the filing of such statements by foreign companies 
in respect of Indian business. The word “India” is defined in the General Clauses 
Act, and in the absence of any other definition, thatedefinition would be applicable -to 
the word used in the Insurance Acte The definition given in the General Clauses Act 
includes Indian States under the suzerainty of His Majesty and also British India 
governed under the Government of India Act. A foreign company, therefore, having 
a branch in a Native State and in British India will have to file a statement of account 
under s. 16. The balance of the profits disclosed by such statement, must be taken to 
be the profits and gains of such company under r. 6 of the Schedule to the Income- 
tax Act. It is, however, clear that under s. 4(1)(c) of the Income-tax Act, the income, 
profits and gains of a non-resident are liable to be taxegl only to the extent they “ accrue 
or arise or are deemed to accrue or arise to him in British India during such year.” 
They will not include income which has accrued to such person outside British India, 
but within “India ” within the meaning of the General Clauses Act. It is, therefore, 
clear that, in respect of a company not‘Yesident in British India, r. 6 will be inappro- 
priate. - 

Bearing in mind these aspects, it seems that the Legislature has separately provided 
r. 8 for computation of income of insurance business of British Indian branches of 
non-resident companies. It is to be noticed that r. 8 does not cover only life insurance 
business but covers business of all classes of insurance, 

Eveg if the matter is of some doubt, as stated by Lord Lyndhurst in Stockton & Dar- 
lington Ry. v. Barrett! and Pryce v. Monmouthshire Canal and Railway Com- 
ponies? “in a case of reasonable doubt the construction most beneficial to the subject 
ia to be adopted.” 

In the present case there is no question of escaping assessment. The grievance of 
the assesece is, that the taxing authorities, having accepted the triennial actuarial 
valuation in the preceding year, and, having acted under r. 4 of the schedule, gave 
it for one year the annual average deduction of the income-tax paid by the company 
in regpect of, interest on securities deducted at source, and that by the method now 
sought to be adopted, the Department seeks to deprive the assessee-company of the 
remaining two years’ income-tax deducted gt source. Unless. there is clear ground to 
. adopt a different construction, it would, therefore, be unjust to, do so. 

Approaching the matter from another point of view, it should be noted that the 
assessment in question is in the first year after the amendment was made in the Ificome- 
tax Act of 1939. Before the amendment, there were rules in the schedule dealing with 

1 (1844) 11 CL & F. 590. 2 (1878-9) 4 App. Cas. 197. 
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the assessment of profits of insurance companies. Rule 25 covered the case of insu- 
rance companies incorporated in ‘ British India,’ while r. 35 covered the case of Indian- 
‘branches of non-resident insurance companies. The wording of r. 8 materially cor- 
responds to the wording of old r. 35, only with the addition of the word “ Britistr” 
before the word “ Indian” in two places in that rule. The strucfure of r. 25 is wholly 
changed. It must be remembered thdt before the amendment the world income of a 
resident was not liable to be taxed, unless the foreign income was brought in British 
India. The whole acheme of assessment was materially altered by the amendments 
made in 11939. The effect of incorppration of a limited company was materially 
altered by the definitions contained in s 4A and s. 4B» which define the word “ resi- 
dent” and not “ ordinarily resident,” respectively within the meaning of the Act it 
‘should be noticed that while r. 25 has been substituted by a series of rules, r. 8 sub- 
‘stantially is retained in the same terms. This strongly lends support to the conten- 
tion that the original method of approach, which was OPDI by the old rules, 
has not been altered by the new Act. 

Against this contention it was E E that & 10(7) is new, and alters 
the whole aspect of legislation. But if calculation of income could not be made under 
r. 2(a) or 2(b), what is to be done? I donot think the Legislature contemplated that, 
-although each of these methods is the proper method for computing the profits and gains 
of an insurance company, it shoald be held that no computation could be made under 
the rules in the schedule, and if computation undtr both sub-rules could not be made, 
the Department was entitled to proceed under s. 23(4) in the case of a foreign company. 

It was argued that the words “ reliable data” used in r. 8 must mean the calcula- 
tion of income as mentioned in r. 2. It is that argument which has given rise to 
the question framed by the Tribunal. It was urged on behalf of the Commissioner 
that, if both the calculations under rr. 2(a) and 2(5) in respect of a British Indian 
branch of a non-resident life insurance comparty could not be made, there was no re- 
liable data within the meaning of r. 8, and, therefore, the assessment must be on the 
proportionate income. In other words, it was contended that the words “ mare reliable 
-data ” inr. 8 are the same as the two methods of calculation indicated in r. 2(a) and 
2(b) of the schedule. I see no justification, for such limited construction being put 
on the words “ more reliable data” in r. 8. Bearing in mind that each of the two 
methods indicated in r. 2 is a proper method of calculating the profits and gains, 
there is no reason to say that calculation made on one of those methods is not founded 
-on more reliable data. The expression “more reliable data” is nowhere defined. 
Having regard to the wording of r. 8, the comparative term “more” must refer to 
the data required for arriving at the proportionate income, which is the alternative 
suggested. æ 

It was contended on behalf of the Commissioner that, if the Legislature intended ` 
r. 8 to be a separate code by iteelf, it should have sfated that in respect of such busi- 
ness, when more reliable data was available, a certain method of calçulation should be 
.adopted, and in the absence of more reliahje data the. proportionate profits based on 
premium income should be assessed. In my opinion, it is not necessary for the 
Legislature to state in terms the first alternative, as contended. If r. 8 is read by 
itself, when more reliable data is available, there is no difficulty in computing the 
income, as it was capable of being computed before the schedule was amended in 
1939. One of the methods of such computation is the actuarial valuation of the 
Indian business. It has nowhere been suggested, at any time, by any one,.that com- 
putation based on such valuation does not result in the proper determination of pro- 
fite and gains of the life insurance company. Indeed, r. 2(b) incorporates that as 
one of the methods of calculation. Therefore, it seems to me that, because the Legis- 
lature has not stated how the computation should be made, if more reliable data was 
:available, r. 8 does not cease to be an independent rule capable of being worked out 
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: 

In this connection, the last sentence of r. 8 should be particularly noted. That sem, 
~tence limits the calgulation of the total profits of the world business of such companies 
according to the rules in that schedule only when their profits are periodically aacer- 
tained by actuarial valuation. That method of computation cannot be adopted when 
there is no such actu&rial valuation. Therefore, in cases where there is no such valua- 
tion, the rule does not prescribe the mode of computation, and yet to ascertain the 
income based on the proportion of Indian premium a method of computation must be 
resorted to. Therefore the contention urged on behalf of the Commissioner that the 
ae han Oe ae ee ee ee Oe ie ee cure eee 
also, is not correct. 

eet tate abana Ree aes Guetta Reena aa eames 
advanced on behalf of the Commissioner. The first questien is whether the expres- 
sion “ more reliable data” occurring in r. 8 is limited to the higher of the two com- 
putations made under rr. 2(@) and 2(b)? In advancing the argument, as in framing 
the question, it is obvious that there is an error. “ More reliable data” means figures. 
from which computation of income could be made. It does not mean the computa- 
tion. If so, that should be compared with other figures from which computations. 
have to be made. JI, therefore, agree that question (1) should be amended as suggest- 
See Sede cr earns Cale sate aed ie anewet ho Ue gaquen sind 
be in the negative. 

Gee a ic Pp Rass Sis ia cs aes e emeeeiee 
stating the case, the company had suggésted question (2), the first portion of which 
was in these terms: “ Whether r. 2 of the said schedule applies to non-resident com- 
panies independently of the latter part of r. 8.” I think what was intended to be 
conveyed was: “ Whether r. 2 of the said schedule applied to the assessment of the 
-profits and gains of the British Indian branch of a non-resident company doing tife 
insurance businesa.” In the course of*our judgment this aspect of the case has been 
fully discussed, and it is not necessary to raise that question as an independent ques- 
tion. That, however, obviously is the very material question, which has been discussed 
and argued at length before this Court. 

As I have pointed out, at no time any one has ventured to contend that a separate 
actuarial valuation of British Indian busine of a company is not the proper data 
from which the profits and gains of a company in British India could be assessed. If 
90, that is certainly more reliable data, in the abeence of any other data. On behalf 
of the Commissioner it was urged that there were other data from which figures to be 
calculated under rr. 2(¢) and 2(b) could be worked out. Having regard to the ques- 
tions submitted to us on the construction of r. 8; we are not concerned with that 
aspect of the matter. The answer to the alternative question will be in the afirma- 
- tive. 

I agree that the Commissioner must pay the costs. 

Attorney for Commissioner: D. H. Nanavati. 

Attorneys for assessee : Amarchand & [fangaldas. 


Before Sit Leonard Stone, Ki., Chief Justice, and Mr. Justice Kenia. 
GHELLA DAYAL v. COMMISSIONER OF INCOME-TAXK, BOMBAY.*. 


Indian Income-tax Act (XI of 1922), Sec. 26(11)—Bxcess Profits Tax Act (XV of 1940), 
Secs. 8(1), 2(5)—-Dissolution of frm—New firm with different partners—Winding up 
business of old fron—Whether new firm can be assessed to income-tax and excess profits 
tax on profits of old firm. 

A firin consisting of three partners and carrying on business in plecegoods was sfarted 
in 1982 but dissolved in 1939 on the death of one of its partners. A new firm was there- 


* Decided, November 16, 1944. Income-tax Reference No. 21 of 1944. 
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"after formed by the two surviving partners by taking up three new partners and it 
also dealt in piecegoods and kept separate sets of account-books. The business of the 
oid firm was carried on separately for a period of nineteen months, ‘at the end of which 
the firm was wound up and its assets and liabilities were valued and taken over by the 
new firm. During the accounting year the net prdfits of the olg.firm were Re. 56,260 
and those of the new firm were Ra 10,503. The sum of Ra. 56,260 was divided in pro- 
portion to their shares by the two surviving partnera and the Widow of the deceased 
partner. In assessing the new firm, Rs. 56,260 and Rs. 10,503 were treated as its profits, 
and income-tax and excess profits tax on it were levied from the new firm, on the finding 
that the business of the old firm was,continued by the new firm and there was nothing 
more than a change in the constitution of the frm:— e 

Held, (1) that, on the basid of the finding of fact recorded, under s. 26 (7) of the 
Income-tax Act, 1922, éhe new firm was properly assessed to income-tax ; 

(2) that there having been a change in the partners of the two firms, the new frm 
was not liable to be assessed to the excess profits tax on the profits of the old fim, 
in view of & 8(1) of the Excess Profits Tax Act, 1940. 


THIs was a reference under s. 66(1) of the Indian Income-tax Act, 1922. The firm of 
Ghella Dayal (hereinafter called the old firm) was constituted on October 20, 1932, 
and consisted of three partners: (1) Harfdas Ghella, (2) Gokuldas Jivraj, and (3) 
Premji Kanji. It carried on buajness in piecegoods. It was dissolved on October 30, 
1939, on the death of one of its partners, Gokaldas Jivraj. On December 1, 1939, 
a new firm was formed consisting of Haridas Ghella, Premji Kanji, and the three 


’ sons of Haridas Ghella. It also traded in piece-goods, kept separate sets of accounts, 


and traded under the name of Ghella Dayal. The business of the old firm was conti- 
nued for nineteen months after its dissolution, when the assets and liabilities of the 
firm were valued and taken over by the new firm. The new partnership was registered 
under s. 26A of the Income-tax Act. è 


It was ascertained that in the» accounting year the old firm had made a nett profit 
of Ra. 56,260 while the profits made by the new firm was Rs. 10,503. It was found 
that the profits of Rs. 56,260 were divided between the two surviving partners and the 
widow of the deceased partner in the old firm in proportion to their shares. 

In assessing the new firm, the Income-tax authorities recorded a finding that the 
business of the old firm was continued by the new firm and that there was only a 
change in the constitution of the firm, under s. 26(1) of the Act. The new firm was 
accordingly assessed to income-tax on both the above sums. It was also assessed 
to excess profits tax on the same amounts. 

Bie ee SSDS OE TE ene ee Or tee Ape ate Tribunal referred; the fol; 
lowing question to the High Court for opinion :— 

“Whether in the circumstances of the case the sum of Rs 56,260 has rightly been held 
by the Tribunal to form part of the profits of the assesses for the purposes of the income-tax 
asseasment and the excess profits tax assessment ?” 


Sir Jomshedji Kanga, for the assessee. 
M. C. Setalvad, with G. N. Joshi, for the Commissioner. 


Kania J. This is a reference made by the Income-tax Appellate Tribunal under . 
8. 66(1) of the Indian Income-tax Act, 1922. 

The relevant facts are briefly these : The firm of Messrs. Ghella Dayal, consisting 
of three partners, carried on business in and prior to Samvat Year 1995. A partner- . 
ship deed, defining the shares of the individual partners, dated October 20, 1932, is 


+ in thé record. That shows that Haridas Ghella Dayal had a share of six annas three 


pies in a rupee, Gokuldas Jivraj had a share of six annas three pies in a rupee, and 
Karsondas Premji, as the manager of an undivided Hindu family, was entitled to a 


e’ 
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share of three annas six pies in a rupee. "The partnership deed further recites that 
a shop rented in the name of Haridas Ghella Dayal from Ashad Samvat Year 1960 
(over forty years ago) at the Ghadial Gally in the Mulji Jetha Market was used by 
the partnership for its business in piecegoods, and the rent of the shop was to be paid 
by the partnership. “On October 30, 1939, (Aso Vad 2, 1996)! Gokuldas died. The 
account year of the gartnership was the Samvat Year. As this death occurred about 
twelve days before the close of the Samvat Year, nothing appears to have been done’ 
for those days. As from November 12, 1939, that is the beginning of the new Samvat 
Year 1996, a new partnership was formed. Three sogs of Haridas were included as 
partners, and the shares of the five partners were reshuffled, Gokuldas Jivraj or his 
estate represented by his legal representative was not “given any share in this business. 
A partnership deed, recording the terms of the partnership and dated December 1, 
1939, was duly executed, and is part of the record. According to that Haridas got a 
share of five annas ; his three sons—Dwarkadas, Baboobhai and Ajrtsmh—got a share 
of two annas each, while Karsondas Premji’s share was raised from three annas six 
pies to five annas. From the statement of case it appears that at the end of Samvat 
Year 1995 there were several outstanding contracts of the old firm and there was also: 
the stock-in-trade. There existed also the outstandings of the old firm Before the 
Income-tax Officer it was pointed out on behalf of the Department that the business 
conducted by the reconstituted firm was in piecegoods, that the old trade name with: 
its goodwill was used, and the manaement of the business before and after the change 
remained identical The business premises continued to be the same, and the assets 
and liabilities of the old partnership were after a period of nineteen months taken 
over by the reconstituted firm. The reconstituted firm was registered under 8. 26A 
of the Income-tax Act, 1922. 

When the Tribunal gave its judgment, it appears to have been considerably influ- 
enced by threc wrong assumptions which find place in its judgment, but-which it 
corrected in the statement of case. First, the memBers were under the impression; 
when giving their judgment, that the three sons of the deceared partner were admitted 
into the new partnership. This is a vital point which must affect the deciding autho- 
rity. It was later on ascertained by the Tribunal, when stating the case, that this was 
' an error and neither the widow nor the representative of the deceased partner wasg 
given any share in and from Samvat Year 1996, but the three sons of one of the 
surviving partners were given two annas share each. The second material point on 
which they had misguided themselves when writing the jydgment was that the whole 
of the outstandings and the stock-in-trade were taken over by the new firm on the day 
on which the new partnership started. This again ig a very vital fact in deciding 
whether the business was continued, that is, whether it was the business of the new 
frm. When the case was stated for the opinion of the Court, it was found that the 
stock-in-trade and outstandings were not taken over, as erroneously assumed by the 
Tribunal. Comparatively only a small portion of the outstandings and etock were 
taken over and that too after the expiration of nineteen months. The third error was 
only technical in describing the widow of the deceased partner as executrix. Although 
in the statement of case the members of the Tribunal have stated that these were 
immaterial inaccuracies, I do not think that is correct. We are not, however, directly 
concerned with these inaccuracies. When the matter proceeded before the Tribunal, 
on the material put before them, ( although on the two material points they had mis- 
_ directed themselves, as I pointed out above); they found that there was’no more than 
a change of constitution of the firm. They rejected the contention that an altogether 
new firm had come into existence. 

The question for consideration in respect of the income of the aseessee-firm, which 
is the firm doing business in Samvat Year 1996, has to be considered under two 


`. 


4 


` properly done under the Income-tax Act. 


da GHELA DAYAL y COMMISSIONER OF INCOME-TAX, BOMBAY--Kamia J. 307 


: (1) the Income-tax Act and (2) the Excess Profits Tax Act. Section 26 of the 
ae Income-tax Act runs as follows :— 

“Where, at the time of making an assessment under section 23, it is found that a change 
has occurred in the constitution of a' firm...the asseaament shall be made on the firm as 
constituted at the time of making the assessment.” $ 
The first proviso to this section runs in these terms : -o 

“Provided that the income, profits and gains of the previous year shall, for the purpose 

of inclusion in the total incomes of the partners, be apportioned between the partners who in 
such previoug year were entitled to receive the same.” 
The scheme, therefore, clearly is that while the sessment is being made on the firm 
as a whole, the individual partners will be held liable in respect of their share of the 
profits only to the extentsthey were individually entitled to receive the same The 
question before the Tribunal in respect to the assessment under the Income-tax Act 
was, therefore. governed by s. 26. In that connection the Tribunal, after sifting the 
material before them, came to this conclusion : 

“We agree with the Incometax Officer that the firm styled as Messra, Ghella Dayal 
continued the business after the death of the partner Gokuldas Jivraj and the profits accrued 
on the old undertakings of the firm are the profits of the firm and have to be taxed in the 
hands of the firm subject to the provisions of & 26(1).” 

A perusal of that judgment cleagy shows that the Tribunal has failed to keep apart 
the constitution of the old firm and of the new fism, and the word “firm” has been 
not accurately used when referring to the assessee-firm as contrasted with the firm 
which was doing business in Samvat Year 1995. For the purpose of s. 26 of the 
Income-tax Act, this finding is conclusive and binding on us. The only thing which 
this Court can do is to ascertain whether the’ assesament on the above finding is 

The question submitted to the Court is : è = 

“Whether in the circumstances pf the case the sum of Ra 56,260 has rightly been held 

by the Tribunal ta form part of the profits of the assessee for the purposes of the income-tax 
assessment dnd the excese profita tax assessment?” 
The first part of this question deals with the income-tax assessment, and the sum of 
Rs. 56,260 is held by the Tribunal to be the pfofits of the agssessee within the meaning 
of s. 26 of the Indian Income-tax Act. In view of-the finding, the question answers 
itself. The contention of the assessee that the assessment under the Income-tax Act 
was wrongly made cannot, therefore, be accepted. I have already pointed out that the 
main part of s. 26 of the Income-tax Act deals with the agsesament of the firm, and 
the liability of the individual partners, as mentioned in the proviso, is in respett of 
the share to which they are individually entitled. 

“The second act’ of the question. deale ith the oisesanient oF thts: eum bo tax andey 
the Excess Profits Tax Act. On behalf of the assessee it was contended that these are 
not the profits of the business of the assessee. They were profits received or recovered 
by the assessee-firm)for and on behalf of the old firm, and in distributing the profits, 
for the purposes of the Income-tax Act under 8. 26, the Department itself has divided 
this sum of Re. 56,260 and the sum of Rs. 10,503, which was assessed to be the profits 
of the business of the assessee-firm itself in Samvat Year 1996 separately. The first 
sum they have divided between the two surviving partnere and the widow of the 
deceased partner. The last sum of Rs. 10,503 they have divided between the two 
surviving partners and the three new partmers according to the newly arranged shares. 
In this connection the assessee strongly relies on the unequivocal finding of fact in . 
the statement of case recorded by the Tribunal. In paragraph 5 they have stated 
as follows : 
oe ee ee ee ee ae 
under a. 33, dated November 4, 1943, . 
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“ (6) The profits on the old undertakings were divided between the two original parthers 
znd the widow of the denensed partner in Her capacity as the executrix of her deceased 
In the later part of the paragraph they have corrected the word “ executrix ” as mean- 
ing “administratrixg. In para. 6 of the statement of case they next considered the 
PE OE cosine Gy FRE E eens de he ees 
Act. The argument Was in these terms : i 

“But tHe point made was that the profits in dispute (Rs. 56,260) did not come in for 
‘computation as the assessce-frm was not the owner thereof.” 

The Tribunal rejected it by gtating > . $ 

E mor thd fedeons menioncd a he heraa RA N 15-(Bombay) of 
1943-44, dealing with the income-tax assesament, the Tribunal repelled this contention and 
found that the profits disclosed In the ‘A’ account were profits “of the assessee’s business.” 


The profits disclosed in the “ A” account were the sum of Rs. 56,260. 

On behalf of the Commissioner it has betn urged that this is a finding of fact by 
the Tribunal, and this Court-should not go behind it. It is contended that as this 
sum of Rs. 56,260 is found to be the profits of the assessee’s business, the provisions 
of the Excess Profits Tax Act applies, and the assessee-firm (as reconstituted in Sam- 
vat Year 1996) is liable to pay the excess profits tax on the whole profit. Counsel 
relied on the scheme of the Excess Profits Tax Act gor this purpose. In s. 2(5) the 
word “ business” is defined, and the last proviso says that 
‘all businessea to which this Act, applies carried on hy the same person shall be treated ar 
one business for the purposes of this Act.” : 

Section 4 deals with “ Charge of tax”, and s. 6 defines how the standard profits have 
to be computed. The argument of the assessee is based on s. 8. Sub-section (1) says : 

“ As from the date of any change in the persons carrying on a business, the business shall, 
subject to the provisions of this section, Be deemed for all the purposes of this Act...to have 
been discontinued, and a new business to have been commenced.” 

It appears that some reliance was placed on subs. (3) of e 8 also before the Tribunal. 
oe ee ene it ig not necessary to discuss those 
provisions of tha Act. 

The question before the Court is : whether the profits of Re. 56.260 are the profits 
of the business of the assessee-firm for the accounting year, ie. Samvat’ 1996? For 
this purpose the change, which occurred in the constitution of the firm in Samvat Year 
1995, iq not material. The one and the only relevant question is whether this sum 
Be a oe ee ee eee ane 
The “What are the profits of the business?” Having regard to what is 
. sta S05) EEE Gear E A e a cay be 
considered as one business, they should all be carried on by the same person. That, 
again, must be as the owner. To put it in other words, the same person must be 
the owner of thé resultant profit or loes of the business. As an illustration one may 
consider the case of a firm doing business as merchants in cotton for its own bene- 
fit. Its business may result in a profit or loss to which the partners are entitled. If 
that firm was employed by an upcountry constituent to do business on his behalf, 
as the merchants in Bombay will not enter into transactions in the name of the up- 
country constituent, the transactions will be entered into in the name of the local 
dealer in Bombay with the other party in Bombay. Therefore, according.to the 
. books of the local dealer the busines’ will appear from the contracts as if it was the 
business of that dealer with the other party. The profit or loss would also appear 
as resulting from thoee contracts in the name of the local dealer. It is, however? clear, 
and it was not disputed at any stage of the case, that the local dealer will be entitled 
to contend that the book profits were not the profits of his firm, but in that business 
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local dealer will not be liable to pay the excess profits tax on the profits so appearing 
in his books. In the present case, having-regard to the finding of the Tribunal that 
the profits of the old undertakings (which undisputably amountyto Rs. 56,260)’ were 
divided between the original partners and the widow of the deceased partner, it is 
clear that those profits were not the:profits of the assessee firm.® The later statement 
of the Tribunal in rejecting the argument urgèd on behalf of the assessee firm in res- 
pect of its non-liability to pay excess profits tax, is only a portion of the sentence 
which they had recorded in them judgment. On Jooking at the judgment, (of which I 
have quoted the relevant portion above, ) it is clear that ‘its conclusion that the profits 
disclosed in the “ A” account were the profits of the assessee-firm, was for computa- 
tion under s. 26. If tha? finding meant that the profits belonged to the partners of 
the assessee-firm, it is directly contrary to the exprese finding recorded by the Tribunal 
in the statement of case. It is, therefore, clear that what is stated by the Tribunal in 
para. 6 is not its finding of fact. The finding of fact is recorded by the Tribunal in 
wub-para. (5) of para. 5 of the statement of case. 

In my opinion, the position of the assessee-firm in respect of the undertaking of 
the old firm, on the footing that the resukant profit did not belong to the partners 
of the assessee-firfn, is absolutely similar to the position of the local dealer doing 
busines under the instructions of an upcountry constituent. In both cases the firm, 
when attempted to be assessed, is entitled to point out that the profits are not the 
profits of ita business, but they.are the profits of the business of another party.- If on 
inquiry it is found that the contention is correct, they are not the profits of the firm 
under the Act. Having regard to the conclusion of the Tribunal in this case that 
those profits of the old undertakings were divided between the two surviving partners 
and the administratrix of the deceased partner of the old firm in the proportion of 
their shares under the old deed, they are not tHe profits of the assessee-firm. Under 
those circumstances the profits fn the hands of the assessee-firm are not liable to 
excess profits tax under the Excess Profits Tax Act. 

Tha answer to the second part of the question, therefore, is in the negative. ` 

Having regard to the fact that the assessea has failed in respect of the first part 
of his contention and succeeded in reapect of the second part, we make no order for 
the costs of this reference. 

Attorneys for assessee : Merwanji, Kola & Co. 

Attorney for Commissioner : D. H. Nanavati. . 


ORIGINAL CIVIL. 7 


"Before Mr. Justice Chagla. 
JOHN NADJARIAN v. E. F. TRIST.* , 


Indian Evidence Act (I of 1872), Sec. 116—Eséoppel between landlord and tenont—Mere 
attornment by subsisting tenant creates no, such estoppel—Breach of condition not to 
subtet—Whether such breach has effect as between tenant and kis assignee. . 

The estoppel under a. 116 of the Indian Evidence Act, 1872, is wide enough to cover the 
case of a grantee who occupies and enjoys under a grant disputing the grantor’s*title. 
It is by no means confined to the case of-a landlord who pute the tenant in possession. 

The-mere attornment of an existing tenancy does not create a new tenancy ; ita ofly 
effect ia the substitution of a new landlord in place of the old and the continuation 
of the tenancy on the same terms, 

Joven a mere attornment creates an estoppel against the tenant, but that estoppel 

- ig not the same aa is given statutory effect by a. 116. There are bther kinds of estop- 


* Decided, June 23, 1944. 0O. C. J. Suit No. 1670 of 1943. 
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pel between tenant and landlord which fall outside the scope of the section, Such an 
estoppel does not prevent the tenant from showing that he attorned in ignorance of the fact 
that the landlord had no title. The test. for- the: purposes: of-a; 116 is whether the 
attornment a new tenancy. 
Krishaa Prosad Lal y. Baraboni Ceal Concern, Limited, followed. 
Shankar y. Jagannath? and Krisknarao v. Ghomon?, distinguished. 
Chengtu V. Jaherudden* and Porkask Kuar vy. Gyan Chand,5 relied on. 

An assignment of a lease, even in breach of a condition, is effectual to vest the 
term in the assignee. 

Williams v. Earle® and Basgrat Ali KWan v. Manirullat, referred to. 
Eliott v. Joknson®, ‘distinguished. 

The landlord of a house let to a tenant a flat in it for one yean cerlain and after 
that on a monthly tenancy, one of the conditions of the l&tting being that the tenant 
was not at liberty to sub-let without the consent in writing of the landlord which should 
not be unreasonably withheld. On the expiry of the year the tenant without the con- 
gent as aforesaid sub-let a portion of the flat to the defendant. The tenant then assigned 
his tenancy to the plaintiff and at hia instance the defendant by a letter attorned tenant 
to the plaintiff. On June 26, 1943, the plaintiff served on the defendant a notice to quit ; 
and on July 26, 1943, the landlord gave a notice to quit to the plaintiff. He paid rent to 
the plaintiff up to August 31, 1943, but thereafter he paid rent to the landlord. When the 
plaintiff demanded further rent, the defendant replied that he had become a direct tenant 
of ‘the landlord and that the plaintiff had no right to demand any more rent from him. 
For repudiating the sub-tenancy, the plaintiff called upon the defendant to quit, and on 
December 8, 1943, sued him in ejectment :— 

Held, (1) that the statutory estoppel under s. 116 of the Indian Evidence Act, 1872, 
arose only when the attornment by a tenant created a new tenancy, and that the estoppel 
created by the defendant’s attornment to the plaintiff did not prevent him from ahow- 
De a PEA ena ae pare eOr E Se ne eee 
no title ; 

(2) that the defendant was not challenging the title of his landlord at the beginning 
“of his tenancy, but he was in the position of a sitting tenfnt attoming to the plaintif 
aa entitled to receive rent ; 

(3) that, therefore, the defendant was entitled to show that the plaintif had no 
title at the date when the defendant agtorned tenant to him ; 

(4), that whatever righta the landlord might have had against the tenant for breach 
of the condition of the tenancy, as between ihe tenant and the plaintiff the transfer or 
assignment was perfectly valid ; 

(5) that the tenant having effectively transferred his interest in the premises to the 

plaintiff, the defendant in attorning tenant to the plaintiff was attorning tenant to one 
who had sufficient interest in the premises to entitle him to substitute himself as land- 
ld in place of the tenant. 
EJECTMENT suit. One K. L. Gupta was the owner of a building named “ Ivan- 
hoé” in Bombay. On November 4, 1941, he let a flat in that building to one Mre. 
Bolton for one syear certain and after that on monthly tenancy, on a monthly rent 
of Rs. 350. One of the conditions of the tenancy was: “ The premises shall not be 
sub-let without my consent, which shall not be unreasonably withheld.” On November 
29, 1942, Mra. Bolton sublet a portion of the flat to E. F. Trist (defendant ) on a 
monthly rent of Ra. 235. The defendant paid the rent for November, 1942, to Mrs. 
Boltdh. Mr’ Bolton assigned her tenancy to J. Nadjarian (plaintiff) and wrote to 
defendant on November 24, 1942, as follows : 


“I beg to inform you that I have transferred the tenancy of my above flat to Mr. J 
* Nadjarian of 21 Carmichael Road as from the 29th of this month. I have therefore to re- 


1 (1987) 39 Bom L. R. 1084, pc 5 [1940] A I. R Lab. 341. z 
2 (1928 a o eL a a 

3 (1934) 36 Bom. L. R. 1074. 7 (1909) I. L. R. 36 Cal 745. 
4 [1926] A. L R. Cal. 72. 8 (1866) L. R. 2 Q. B. 120. 
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quire you to attorn tenant to and to pey to Mr. J. Nadjarian as that date the 
rent and other charges payable by you to me in respect of the portion 1E by Oe 
including use of furniture etc.” 

This letter was signed by the defendant in acknowledgment of fhe fact that he at- 
torned tenant to the plaintiff and returned to Mra. Bolton who forwarded it to the 
plaintiff. From December, 1942, the defendant paid rent to the plaintiff. 

On June 26, 1943, the plaintiff served a notice calling upon the defendant to vacate 
and deliver up possession of the sub-let premises on July 31, 1943, ag he required the 
premises for his own use. On July 31, 1943, the larfdlord Gupta wrote to the defendant 
that he had given notice to the plaintiff terminating tenancy of the whole flat from the 
end of August 1943, and called upon the defendant to vacate the sub-let premises from 
the aforesaid date. On September 1, 1943; the defendant claimed to be a tenant, direct- 
ly of Gupta’s, and he paid the rent up to and including August, 1943, to the plaintiff. 

On September 23, 1943, the plaint#¥ demanded of the defendant payment of the 
rent for the month of September. The defendant replied on the same day pointing 
out that he had become a tenant direct of Gupta and inquired what rent was payable 
for the furniture etc., in his rooms. The plaintiff wrote to the defendant on September 
24 intimating that as he had repudiated the sub-tenancy, the sub-tenancy was put to an 
end on October 31, 1943, and calleg upon him to vacate it from that date. 

On December 8, 1943, the plaintiff filed a suit to eject the defendant and to recover 
arrears of rent from him. 


H. M. Seervai, with J. C. Bhatt, for the plaintiff. 
C. K. Daphiary, with Y. B. Rege, for the defendant. 


CHAGLA J. [After setting out the facts of the case, the judgment proceeded.] It 
was held at one time by some of the Courts in Ingia that the estoppel under s. 116 of 
the Indian Evidence Act, 1872, only arises in favour of a landlord who puts the ten- 
ant into possession, but if the tenant had already been in possession, the estoppel did 
not arise, and it was competent to the tenant to show that his landlord had no title. 
The decision of the Privy Council in Krishna Prosad Lal v. Barabori Coal Concern, 
Limited, has made it clear that there is no wamrant for reading into s. 116 the quali- 
fying words that the landlord contemplated there is the landlord who put the tenant 
into possession or that the beginning of the tenancy referred to in that section means 
only the tenancy begun by the tenant being put into possession. The estoppel under 
a. 116 of the Indian Evidence Act is wide enough to cover any case of a grantee who 

occupies and enjoys under a grant disputing the grantor’s title But Mr. Seervai 
contends that what the Privy Council decided goes much further than what I have 
just stated. He submits that in every case where there is an attornment by a tenant 
to his landlord, the provisions of s. 116 of the Indian Evidence Act must apply and 
the tenant would be prevented from denying his landlord’s title. Now it is clear that 
a mere attornment does not create a new tenancy. The only effect of ¢ mere attom- 
ment is the substitution of a new landlord in place of the old and the tenancy con- 
tinues on the same terms. It may be that in some cases the attornment is not a mere 
attornment and as a result of the attornment a new tenancy is created. The question, 
therefore, that I have to determine in this case ia whether a new tenancy was created 
when the defendant attorned tenant to the plaintiff. It is clear from the terms of 
the letter of November 24, 1942, that the effect of that transaction was that the 
defendant accepted the plaintiff ag his landford in substitution of Mre. Bolton and 
the tenancy continued the same as was constituted when the defendant became Mrs. 
Bolton’s tenant. Therefore in one sense what the defendant is challenging is not 
really the title of his landlord but the right of the plaintiff to substitute himself in 


place of Mrs. Bolton. 

1 (1937) 39 Bom. L. R 1034, P.C. 
on Š 
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It is true—end the authorities make this clear—that even a mere attornment does 
create an against the tenant, but that estoppel is not the same as is given 
statutory effect by s. 116 of the Indian Evidence Act. There are other kinds of estop- 
pel between tenant ‘and landlord which fall outside the scope of s. 116 of the Indian 
Evidence Act. Although the fact of the defendant having attorned tenant to the 
plaintiff creates an estoppel in favour of the plainttff, it still does not prevent the 
defendant from showing that he attomrmed tenant in ignorance of the fact that the 
plaintiff had no title 

What I have just statedeis in n® way inconsistent with the statement of the law 
to be found in the latest decision of the Privy Council in Krishna Prosad Lal v. 
Baraborni Coal Concern, Lemited. AT page. 1088 their Lorpshipe of the Privy Council 
observed :— 

Foes cease Seg gh didlo ees en eal RTT AGN Or aE Gee a 
of estoppel which may arise between landlord and tenant ... Whether during the currency of 
a term the tenant by attornment to A who claims to have the reversion, or the landlord by 
acceptance of the rent from B who claims to be entitled to the term is estopped from disput- 
ing the claim which he has once admitted ‘are important questions, but they are instances 
of cases which are outside s. 116 altogether .. The principle does apply to disentitle a tenant 
to dispute the derivative title of one who claims to have since become.entitled to the rever- 
sion, though in such cases there may be other grounds of estoppel, e.g., by attornment, ac- 
ceptance of rent, etc. In this sense {t is true enough ihat the principle only applies to the 
title of the landlord who ‘let the tenant in’, as distinct from any other person claiming to 
be reversioner.” 

Again at p. 1040, after referring to two Indian cases, their Lordshipe said : 

both cases are really outaide a 116, not being concerned with title at the beginning 
of the tenanty, but with the common case of a sitting tenant attorning to a new individual 
as entitled to recefve rent.™ 

Similarly in this case the defendant is not challenging the title of his landlord at 
the beginning of his tenancy, but he is in the position of a sitting tenant attorning ` 
to the plaintiff as entitled to receive rent. 

Mr. Seervai has relied on two cases of our Court in Shanker v. Jagannath? and 
Krishnarao V. Ghaman* In Shankadt v. Jagannath the defendants attorned tenant 
to the plaintiff. There was an oral agreement of tenancy and kabulayats were paseed 
by the defendants. Mr. Justice Patkar at p. 744 states :— 

“ The question . ta be decided in each case under a. 116 would be whether a new tenancy 
had arisen anid not whether the tenant had been let into possession by the landlord” 

In that case the Court held that the attornment created a new tenancy. In 

Krighnarao v. Ghaman the tenant who was Jet into possession passed a rent note to 
his landlord acknowledging that a new tenancy had arisen ; and on that Mr. Justice N. J. 
Wadia observed that for the purposes of a 116 of the Indian Evidence Act it was 
not necessary that the tenant ehould have been actually put into possesaion by the 
landlord. I do not think that either of these cases helps Mr. Seervai because in both 
the cases the Court found as a fact tRat a new tenancy had arisen by reason of the 
attornment which attracted the application of s. 116 of the Indian Evidence Act. But 
as I read them, these cases do not decide that a mere attornment necessarily creates 
a Rew tenancy. 

There is a decision of the Calcutta High Court directly in point in Chengtu 
y. Jàheruddin,+ where the Court consisting of Cuming and Chakravarti JJ. beld that 
when either through ignorance of title of the landlord or by fraud in the matter of 
execution of the kabulayat the tenants attormed to him, then the tenants are not al- 
together estopped but can show that the landlord had no title either when the 
kabulayat was executed or attornment was made by payment of rent. I do not think 


1 (1987) 39 Bom. L. R. 1034, pc. 3 ieee) Pe Ca eo 
2 (1928) 30 Bom. L. R. 74l. 4 [1926] A. L R. Cal. 720 
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that Mr. Seervai is right when he says that this decision is impliedly overruled by the 
decision of the Privy Council in Krishna Prosad Lal v. Baraboni Coal Concern, 
Limited. In Prakash Kaur v. Gian Chand, which was decided stbsequently to the 
Privy Council decision, the Court held that the tenants were entifled to dispute the 
derivative title of their landlord. In that case the original landigrd was the mother 
and the daughters claimed their leasehold rights as the heirs of their mother. The 
Court held that the tenants could not dispute the title of the “mother at the com- 
mencement of the lease, but they could dispute the title of the daughtera. 

I, therefore, hold that it is competent to the defendant to show that the plaintiff 
had no title at the date when thè defendant attormed tenapt to him. 

The next question that I have Jo determine is whether in fact the plaintiff had no 
title as contended by the defendant. The title on which the plaintiff relies is trans- 
ference of the tenancy by Mra. Bolton .to him. Under s. 108, subcl. (j), of the 
Transfer of Property Act, 1882, the lessee may transfer abaolutely or by way of 
mortgage or sub-lease the whole or any part of his interest in the property, and any 
transferee of such interest or part may again transfer it. This right of the lessee 
is subject to any contract to the contrary. In the letter of November 
4, 1941, written by K. L. Gupta to Mrs. Bolton, which contains the terms of the 
tenancy, it is provided that the premises sball not be sub-let without Gupta’s consent 
which shall not be’ unreasonably withheld. This tenancy was for a year certain and 
PDs Wate ana een detec In, the rent bills submitted by Gupta 
to Mrs. Bolton from November 1, 1942, at the back are printed conditions of tenancy, 
and condition 4 states that the tenant shall use the premises for residential purposes 
only and shall not sublet the premises in whole or in part to any one without the 
previous consent in writing of the landlord. It is clear on the evidence that Mre. 
Bolton never took the consent of Gupta either orally or in writing to tranafer the 
tenancy to the plaintiff. But the transfer or assignment of ‘the tenancy by Mre 
Bolton in breach of the condition did not render the transfer or assignment void. 
Whatever rights Gupta might hate had against Mrs. Bolton for breach of the condi- 
tion as between Mre. Bolton and the plaintiff, the transfer or assignment was perfectly 
valid. As pointed out in Halsbury’s Laws of England, Vol. XX, 2nd edn, p. 344, 
para. 415, an assignment, even in breach of aecondition, is effectual to vest the term 
in the assignee. In WilHams v. Earle the lessor filed a suit against the assignee of a 
lease for breach of covenants in the lease. There was a covenant in the original lease 
by which the lessees on behalf of themselves and their assigns covenanted with the 
lessor that neither they nor their assigns would assign the lease without the licence 
of the lesaor. The defendant, the assignee, assigned the lease without the consent of 
the lessor. In delivering the judgment Blackburn J. observed (p. 750) :— 

“ „though there is a covenant binding on the defendant not to assign, the assignrifént is 
' nevertheless operative, and the estate passed from the defendant to Banks, and the 
breaches of covenant which have occurred since are not breaches for which the defendant 
can be liable in the present form of action; anything done by the defendans on the premises 
since then he may be liable for in an action an the case: but the remedy on the’ covenants 
must be against the new tenant Banka But the plaintiff ig entitled to recover indirectly 
in the present actiqn by way of damages for the breach of the covenant not to assign.” 
This case was referred to with approval by Sir Lawrence Jenkins C. J. in Basarat 
Ali Khan Vv. Mantrullc2 In that case the Court held that the’ assignment was apera- 
tive notwithstanding the covenant not to assign without the consent of the lessor. 
Mr. Daphtary has relied on the decision in Elliot v. Johnson* In that case the lease 
contained a covenant by the lessees not to assign without licence, with a proviso for . 
re-entry, and a covenant by the lessor at the expiration of the tenancy to pay for 


1 ee ok R. Lah. 341. 3 (1909) I, L. R. 36 Cal 745. 
2 (1868) L. R. 3 Q. B. 7239. 4 (1866) L. R. 2 Q. B. 120. 
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certain things at a valuation. The lessees assigned their interest in the premises to 
the plaintiff without the consent of the lessor. The plaintiff entered into the occupa- 
tion of the premi#es, but never paid rent ; nor did the lessor ever recognise him as his 
jenant. The plaintiff, after giving six months’ notice to quit, sued the lessor for the 
amount of the things at a valuation. What the Court held was that the plaintiff was 
not entitled to sue the lessor on the covenant contained in the lease between the lessor 
and his original l&ssees because the defendant had done nothing to recognise the 
plaintiff as his tenant. I do not think this case at all helps Mr. Daphtary because it 
er ee ee eee ere en 
and effectual 

T reon natae Holton aeir enci her mia a he prenies 
to the plaintiff, and in attorning tenant to the plaintiff, the defendant was attorning 
tenant to one who had sufficient interest in. the premises fo entitle him to substitute 
himself as landlord in place of Mrs. Bolton. In view of this decision, the question 
whether the defendant paid rents to the plaintiff in ignorance of the fact that the 
transfer of the flat was in breach of the term of the lease is not material. 

{His Lordship went into questions of fact arising in the case, and said:] As the 
defendant has failed to pay rent for the premises for the months of September and 
October, 1943, to my mind he has no answer to the plaintiff's suit for ejectment 

Attorneys for plaintiff: Eastley, Lam & Co. 

Attorneys for defendant : Crawford, Bayley & Co. 


APPELLATE CIVIL. _ 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Divatia, 
DAULATRAO MALOJIRAO v. GOVERNMENT OF BOMBAY.* 


Bombay Revenue Jurisdiction Act (X of 1876), Sec. 4—Saranjamdar—Swit for isai 
against Government that certain saranjam lands made khaisa are saranjam lands. 
A saranjamdar granted a portion of his saranjam lands to the grantees for performance 
of kulkarni services in respect of the whole saranjam. The grantees were in possession of 
the landa granted for over sixty years? when the Government intervened, decided that the 
lands granted had ceased to be saranjam lands owing to the adverse possession of the 
grantees, treated the lands as khalsa lands, and levied full nssesament, which they ap- 
propriated to themselves. In a resolution passed aubsequently, the Government treated 
the lands as still forming part of saranjam lands. The plaintiff, a succeeding saranjam- 
dar, sued the Government and the grantees for a declaration that the lands had not ceased 
to be saranjam lands :— 


a Held, that inasmuch as the plaintiff's daim against Government was advanced and 


vested upon a saranjam tenure, s. 4 of the Revenue Juridiction Act, 1876, was a ber 
to the claim. 


Suit for ~detlaration. The ancestors of Daulatrao (plaintiff) were saranjamdars 
of Gajendraggd estate in Kodaganur village in the district of ‘Dharwar. About the 
year 1842 the then saranjamdar granted a portiom of the saranjam lands to a pre- 
deceseor of defendant No. 2 by way of remuneration for performance of kulkarni 
services for the entire saranjam estate. On July 18, 1920, defendant No. 2 sold 
the ‘lands so granted to defendant No. 3. On plaintiffs application the Govern- 
ment of Bombay (defendant No. 1), on October 26, 1937, resumed the landa 
alienated, made them khalsa lands, and Sevied full assessment on the lands, which 
they credited to their own account. On November 14, 1938, the plaintiff filed a 

* Decided, March 17, 1944, Crow First ee in Spécial Suit 


Appenla No. 341 and 383 of 1940, from the No. 53 of 1938. 
decision of T. B. Shanbhag, First Class 
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sult for a declaration that the lands in suit still remained of his ownership and to 
Tecover possession, and prayed in the alternative that he should receive the asese- 
ment levied on the lands. The trial Court held that the plaintiff was grantee of 
the soil of the lands, that the suit was not barred by s. 4 of the Revenue Jurisdictiqn 
Act, and that the plaintiff was entitled to recover the judi with espect to some only 
of the lands. The plaintiff. appealed to the High Court. 

H. C. Coyajee, with B. D. Belvi, for Daulatrao. 

B. G. Rao, Government Pleader, for Government of Bombay. 

A. G. Desai, with S. A. Kher and P. S. Malvankar, for respondents Nos. 3 to 6. 


STONE C. J. This is an appeal and cross-appeal frem the judgment dated July 
31, 1940, of the First Class Subordinate Judge of Dharwar. 

The plaintiff, who is the appellant in this Court, claims to be the saranjamdar 
-f an estate of which his ancestors had“been tenants-for-life for a great many years. 
The estate was formerly part of a larger saranjam estate known as the Gajendragad 
estate registered in the books of Government in the name of an elder branch of the 
appellant’s family. In or about the year 1842 one of the saranjamdars of this 
elder branch appointed as manager of a part of the Gajendragad estate a certain 
kulkarni, who was the ancestor of respagjdent No. 2. Whether this appointment 
was made orally or in writing does not appear, and no documentary confirmation of 
it is forthcoming.. However, there is no dispute between the parties that some 
arrangement wag in fact made,-nor is it disputec that in consideration of hereditary 
services to be rendered by the kulkarni and his descendants in managing part of the 
estate and collecting the rents and profits thereof the kulkarni and his descen- 
dants were to retain for their own use the rents and profits of a certain portion 
thereof being some sixty acres of land formerly part of Survey No. 83, but now 
‘known by Survey Nos. 121-122-123-124, 

Between the years 1869 and 1891 the Gajemdragad estate was m fact informally 
divided between the three branches of the appellant’s ancestral family, and it fell to 
the lot of the appellant’s father to enjoy as saranjamdar, though without, Govern- 
ment recognition, that one-third of the Gajendragad estate in which was included 
the sixty acres now in dispute. In 1891 Government, though without recognition and 
it may be without knowledge of the informaf division between the three branches of 
the family, passed the following resolution : , 

“It appeara to Government that the whole Gajendragad Estate is a saranjam continu- 
able as hereditary in the fullest sense_of the word as interpreted by the Court of Directors 
in paragraph 9 of their Despatch No. 27, dated December 12, 1855. It is continuable to 
all male legitimate descendants of the holder at the time of the British conquest; and 
_ should Government ever sanction an adoption the terms of sanction would be those ap- 
plicable to saranjamdara. The property should be dealt with like other seranffms in 
the Political Department. In the event of the saranjam or any part of the original saran- 
jam being included in the scheme for the revision of the Hyderabad-Bombay Frontier, the 
reversionary interest would have to be calculated, and the rights of the saranjamdar should 
be guarded as recognised by Government. The, family of the earanjamdar should be made 
acquainted with this decision.” . 

In order to appreciate the implications of the subsequent history of this matter, 
it will be convenient to make at this stage some reference to the development of the 
legal conception of saranjam tenure and its position with regard to the jurisdictton of 
the Courts of this country. By s. 4 of the Revenue Jurisdiction Act, 1876, it is pro- 
vided that “... no civil Court shall exescise jurisdiction as to any of the following 
matters : ... claims against the Crown relating to lands ... granted or held as saran- - 
jam, or on other political tenure ...” 

In the year 1882 the case of Remechandra V. Venkatraot came before this High 

1 (1882) I. L. R. 6 Bom. 598. X 
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Court, and it was held that it was for Government to determine how saranjam grants 
were to be held and inherited, and that the Courts are bound to determine claims 
„relating to the sargnjam estates in accordance with rules laid down by the British 
->~ Government. That case was ‘between private persons: as also was the case of 
Shekh Sultan Sani VaShekh Ajmodin,) which went to the Privy Council in 1892. Their 
Lordships had occasion to consider the nature of a saranjam estate, and in the judg- 
ment of the Board delivered by Lord Hannen there appears at p. 447 the following 


“With regard to the expression contained in some of the sanads previously cited of the 
grant being to the person named, ‘his gon, grand&on, &c.,*{from generation to generation,’ it 
has been observed by many writers of authority on this subject that they do not, as might be 
supposed, impart a fixed hereditary tenure. Colonel Etheridge, in his preface to the-aar- 
rative of the Bombay Inam Commission, quotes the language ®f Sir Thomas Munro in a 
minute of the 15th March 1822, in which he states that the ' terma in such documents (sanads) 
‘for ever’, ‘from generation to generation’ or in Hindu grants, ‘while the sun and the 
moon endure’, are mere forms of expression, and were never supposed either by the donor 
or receiver to convey the durability which they imply, or any beyond the will of the 
sovereign’; and in a subsequent minute of 16th January 1823, Sir Thomas Munro shows 
that while the seizure of private property by the native princea would have been considered 
unjust by the country, jaghir grants were not*regarded by the people in the light of private 
property (Etheridge, p. 14). ° 

“Their Lordshipe entertain no doubt that the engag&nents entered into by the Engtish 
Government with the Raja of Satara*and with the several jaghirdars did not impart any 
greater fixity of tenure than had been previously enjoyed by those jaghiidara under the native 
rulers, and that their jaghire were liable to resumption at the will of the Government, although 
from reasons of political expediency the English authorities would not be disposed to add to 
the disturbance and confusion attending a conquest, by ‘dispossessing the holdera of property 
to any greater extent than was necessary for safety.” = 
Then at p. 456 his Lordship obeerves + 

“Their Lordships are of opinion that the question to whom a saranjam or jahagir shalt 
be granted upon the death of its holder, is one which belonga exclusively to the Govern- 
ment, to be determined upon politicat considerations, and that it is not within the competency of 
ahy legal tribunal to review the decision which the Government may pronounce. This 
principle is clearly expressed, not for the first time, in Bombay Act VH of 1863, a 2, di. 3, 
and is recognised in cases where the question has been raised”. 

In 1898 Government made rules for the better regulation of saranjam estates. Rule I 
ig as follows :— 

“Saranjam shall be ordinanly continued im accordance with the decision already passed 
or which may hereafter be passed by Government in each case.” 

The rules proceed to lay down how a saranjam tenure shall be ordinarily regulated ; 
and athough some of the rules appear mandatory in form, they cannot, in my judg- 
ment, be held up as impeaching Government’s right of free determination, so as to 
confer upon persons actually or prospectively.,interested in saranjam grants any firmer 
tenure than previously existed. In my judgment the rules are to be read as rules 
of convenience declaratory of Government’s intentions: the avowal of which does 
not preclude Government from for ever changing its mind. There is also this 
further attribute of ‘saranjam tenures: that they may be granted in respect of the 
royal rent, or of the soil itself. That the difference is one of substance is well il- 
lustra@ted by the case of Secretary of State v. Laxmibai* in which the Privy Council 
held that whereas the jurisdiction of the Court was barred in respect of claims of 
saranjam tenures of the soil, it might be otherwise if the saranjam was of the royal 

* rents. 

Turning again to-the history of the saranjam with which we are concerned jn this 
appeal. The appellant’s predecessor of his one-third of the Gajendragad estate died 

1 (1892) I. L.R. 17 Bom. 431, P.C. 2 (1923) 25 Bom. L. R. 527, P.C. 
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in*1896, and the appellant aseumed occupation of that one-third without any formal 
sanction or grant from Government. Indeed, as appears from exhibit 34, which is 
an extract from the Inam Register in respect of the village of Kpdaganur, Dharwar 
District, for the year 1906-07, the sixty acres under old survey No. 83 remaing? 
registered in Government’s saranjam lists in the name of Dtulatrao Bhujangrao 
Ghorpade, who was the main earanjamdar in a senior branch of the ancestral family 
of the appellant. 

Up to the year 1929 the kulkarnis, pursuant to the arrangement made in 1842, 
retained possession and the rents and profits of the sixty acres. But in that year 
the then kulkarni by a sale-deed purported to wll the gixty acres to respondent No. 
3.“and., thereby unequivocally daid claim to them by adverse possession. This 
sale did not come to the, notice of the main saranjamdar who died in 1931. By a 
Resolution of Government dated June 6, 1932, the Gajendragad saranjam was 
formally resumed and regranted to the eldest son of the deceased main saranjamdar. 
He, instead of litigating the question of the sixty acres with respondents Nos. 2 and 
3, complained to Government. Now, it appears that similar difficulties had arisen 
with regard to other portions of the Gajendragad estate and that Government by a. 
Resolution of October, 1932, which did not directly. affect the sixty acres, laid down 
that in cases in which part of the saranjdm lands had been alienated for more than 
sixty years: “the Governor in, Council is further pleased to direct that full as- 
sessment should be levied and the assessment so secovered should be credited to Go- 
vernment.” The effect of this resolution, which appears to have been considered 
by Government as a precedent, purports to destroy the saranjam tenure of the lands 
to which it relates : so that such lands revert to the Crown who can regrant them 
as khalsa lands from which Government receives full land assessment. , 

By 1936 the necessity of the informal division of the Gajendragad estate between 
the three branches of the family receiving Government’s recognition had become 
apparent : And by a Resolution dated February 25, 1936, it was declared : 

“ After careful consideration the Governor in Council is pleased to confirm the decision 
in Government Resolution (Political Department) No. 1769, dated March 17, 1891, and’ 
to declare that the whole of the Gajendragad Estate shall be continuable as an inalienable and 
impartible saranjam on the conditions stated inethe said Resolution. Having regard, baw- 
ever, to the manner in which different portions of the estate have been held by different 
branches of the family, the Governor in Council, in modification of the orders contained in 
Government Resolution No. 8969 dated June 7, 1932, is pleased to direct that the 
portions of the said estate held by Sardar Bhujangrao Daulatrao Ghorpade, Daulatrac 
Malojirao Ghorpade (the appellant) and Bhujangrao Yeahavantrao Ghorpade, respectively, 
shall henceforth be entered in the revenue records as de facto shares in the said estate held 
_ by the said persons as representatives, respectively, of three branches of the Ghorpade family. 
Each of the said de facto shares siall be continuable hereditarily as such as if`it were & 
separate saranjam estate in accordance with the rules made for the continuance of saranjams 
by the Governor in Council in exercise of the poweré referred to in the rules framed under 
the Bombay Rent Free Estates Act, 1852, and s 2(3) af the Bombay Summary Settlement 
Act (VII of 1863) and such special ondere as she Governor in Council may make in regard 
to the Ghjendragad Estate as a whole or in regard to the said eharea. The recognition of 
the aforesaid shares and their entry in the revenue recomds as separate shares shall not be 
deemed to amount to a recognition of the estate of Gajendragad as in any manner 
partible or alienable and shall not in any way affect the right of Government to treat the 
said estate as an entire impartible or inalienable saranjam estate. 

“2. The Governor in Council further dirests that the aforesaid ahares shall in no case be 
capable of sub-division and shall not in any way be alienated or encumbered except in accord- , 
ance with the rules and orders referred to above. The three shares referred to above shali be 
contirfuable hereditarily to the three holders named above and to such of their respective 
heirs as ahall be male legitimate descendants of the holders of the Gajendragad Eatate at. 
the time of the British conquest in accordance with the orders issued in para. 9 of the Des- 
f RB. 
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patch of the Court of Directors No. 27, dated December 12, 1855, and in Government Resolution 
(Political Department) No. 1769, dated March 17, 1891. The holder-of each of the three 
shares shal! have the right to be consulted in the appointment of any Village Officer in any 
village comprised in “his respective share, but he shall have no right to interfere with the 
tianagement of the of the other holdera.” 

Be it observed, that the whole of the Gajendragad saranjam estate is thus divided 
into three'shares, in accordance with the portions held by the three named persons and 
that there is not expressly omitted or eubtracted from the whole estate any portion 
of it. 

Pursuant to the 1936 Resolution entries had to ba made in the revenue records. 
So far as the portion compriding the sixty acres is concerned this was in fact done in 
the Land Alienation Registry for the village’of Ko@aganur, being exhibit 33 : such 
registry having been current since the year 1890. The totakarea of the whole village, 
- including the sixty acres in dispute, is included in the area of 3,580 acres and 15 gunthas; 
and it is admitted by the Government Pleader that the deduction of 170 acres and 
25 gunthas described as inams has nothing to do with the sixty acres in dispute. 
Therefore, it appears that, pureuant to the 1936 Resolution, the sixty acres were en- 
tered in the revenue records in the name of the appellant. 

Alterations to like effect were’ also made in the Inam Register, being exhibit 35, 
and there can be no doubt that after and as a result of the 1996 Resolution, Go- 
‘vernment regarded the sixty acres not only as being lands granted by saranjam tenure : 
but as included in the new saranjath carved out of the Gajendragad estate in favour 
of the appellant by the 1936 Resolution. 

An argument was addressed to us by the Government Pleader founded on the 
word “held” in the Resolution of 1936, it being contended that all that was divided 
up was the land actually held or in the possession of the three de facto saranjam- 
dars : but, in my judgment, this contention is untenable. As against Government 
the resolution was a grant of the wHole Gajendragad estate, and there is no better - 
evidence as to the identity of that estate than the eareful entries made by Govern- 
ment in its revenue records. Not only did the sixty acres stand registered as part. of 
the Gajendragad saranjam immediately before the 1936 Resolution: but they re 
mained so registered afterwards, the altpration in the register being as to the name 
of the newly recognised saranjamdar, namely, the appellant. Further confirmation 
of this is to be found in the fact that in 1988, that is to say, after and as the result 
of the 1937 Resolution, to which I am about to refer, Government found it necessary 
to alter its records by, in effect, subtracting the sixty acres from what had been pre- 
viously registered as saranjam lands : see exhibit 34. 

The outstanding dispute between the appellant and respondent No. 3 came up 
for comsideration by Government on October 26, 1937, and acting upon a memo- 
randum of advice prepared by. its Legal Remembrancer, to which the Resolution 
iteelf is attached, it was resolved : 

“ Govemment agree with the view of the Remembrancer of Legal Affaire that the saran- 
jam lands which were. alienated to an outsider and which have been in his (kulkarni’s) 
possession for more than sixty years cannot how be claimed by the saranjamdar. The lands 
which have gone in the poeæesion of one who is a total stranger to the saranjamidar’s 
family and who does not do any service to the family should be resumed, but the resump- 
tion abould be by the levy of full assesemént which should be credited to Government and 
not to the saranjamdar, as the lands have been lost to the saranjamdar’a family for a long 
time and there is no obligation on Government to pay the assesament to the saranjamdar. 
The orders of the Collector of Dharwar directing the assesament to be paid to the saranjam- 
* dar are hereby cancelled.” 

The appellant, as saranjamdar formally recognised by Government by the, 1936 
Resolution, prefers this suit against Government and against five other respondents ; 
the fire two beng the aled vendor and allesed ‘purchaser ol the saty ade aod” 
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-the three others, being members of respondent No. 3's family. 

The main buttress of the position taken up on behalf of Government, in the 
«shadow of which Mr. A. G. Desai for respondents Nœ. 3 to 6 with some diffidence, 
-takes his stand, ia that the sixty acres were once upon a time’ granted as saranjam 
lands ; that since a claim is advanced against Government relaigng thereto, s. 4 of the 
Revenue Jurisdiction Act of 1876 is a bar to any Court entertaining the suit. But 
no argument has been advanced by Government, nor does? Government’s written 
-statement of defence proceed on the basis that the sixty acres were at the date of 
-the plaint, ie. November 14, 1938, or now are of saranjam tenure. Indeed the 
written statement makes it cltarethaf Government's contention is that the sixty acres 
-are now khalsa lands. The way the matter is put in paras. 8 and 9 of Government's 
written statement of defence and the particulars delivered thereunder is as follows :— 

“8. It is submitted tht the land lost jts saranjam character since it was in possession of 
the alienees uninterruptedly for over ninety-four years. And at any rate, such interest 
therein as the plaintiff may have had does not now survive and is extinguished in view 
-of the fact that Government has resumed the same. 

“9, It is submitted, therefore, that the plaintiff is not entitled to a declaration of title 
to, or to the possesaion of the land, as saranjam land. The land is now Khalsa land subject 
to the levy of full assessment by the Crown in the exercise cf its prerogative. The land ig 
Se es ee en ar 
to the plaintiff.” 

“The particulars are as follows: 

“In para. 9 of the written statement of ‘islenant No. 1 it is contended that the suit 
lands are now khalsa. It is meant by this that the lands in suit are Jost to the saranjam 
-and have lost their aaranjam character.” 

In this Court the Government Pleader ultimately crystallised his arguments into the 
following submission -in answer to the question : “ What was the tenure of the sixty 
acres on November 14, 1938?” Answer : “The lands were khalsa. But this does 
not solve the question so far as s. 4 is concerned in view of the word ‘ granted’ con- 
-tained in that section’’ “Granted as saranjam” means granted at any date before 
the claim is made : so that once so granted s. 4 is thereafter always a bar in respect 
-of claims against Government made by the former saranjamdar.” On the other hand, 
Mr. Coyajee on behalf of the appellant asgerta that he holds the lands in saranjam 
‘tenure in right of and as the result of the 1936 Resolution, and he submits that 
“Government has not only framed its 1937 Resolution on the basis that it was dealing 
with non-saranjam land : but that the resolution of resumption itself was for resump- 
‘tion of royal revenue and not of the soil. Accordingly it is ineffectual to operate upon 
the saranjam tenure granted by the 1936 Resolution. 

In the Court below the learned Judge found as a fact that the Gajendragad 
‘saranjam was a saranjam of the soil and not of the royal rents, and no #fgument 
“has been addressed to us against this finding. 

The initial question, which falls for determination in this appeal, arises from the 
.asertion made by the learned Government Pleader that the Courts have no jurie- 
‘diction to entertain this suit by reason of.s. 4 of the Bombay Revenue ‘Jurisdiction 
Act, 1876. The Government Pleader relies on the case of Shrimant Sayaji Makara] 
Gaikwer of Baroda v. Madhkavrao: and in particular on the paseage at p. 24, which 
-is as follows :— 

“Primarily it is for Government to determine in any particular case of this kind, ‘whether 
-a political tenure such as saranjam exista. This is enacted in Bom. Act II of 1863, a 16, and 
Bom. Act VII of 1863, a 32 (cf. Act XI of 1852, sch. B, cl. 10). It has accordingly been laid 
‘down in Ramchandra v. Venkatrao? and in Shkekk Sulian Soni v, Shekk Ajmodin? that questions 
-of this kind are primarily for Government to decide and that no civil Court can interfere with 
stheire decision,” 


1 (1928) L L. R. 53 Bom. 12, . 2 A E E 
s c 30 L. R. 1463. 3 (1892) L L. R. 17 Bom. 431, 456, P.C. 


A 


220 THE BOMBAY LAW REPORTER. [¥OL. xm} 


In this suit, Government submits that the land is not saranjam at the date of tile 
plaint on the ground that it had long since ceased to be saranjam before the 1987 
Resolution. In my ‘ppinion, the date of the plaint is the material date, since a 4 
ouets the jurisdiction of the Court in respect of claims, so that it must be the date 
of the claim which isWrelevant in considering the question of jurisdiction. 

If that be so, the material date is November 14, 1938, and the questions, which 
accordingly arise, are ° 

(i) Whether, on February 25, 1936, being the date of the subdivisional grant of the 
Cet De Sar ga E IN E ey eee eee desore Br Toe 
adverse possession of the kulkarni and» his predefessdre-th-title ? 

(#) Whatever be the answer to question (4) : walla ia tie effect A he aie OF 
the sixty acres as it existed immediately before February 25, 1936, (a) as a result of the 
1936 Resolution, and (b) as a result of the 1937 Resolution T 

The determination of these questions would require a careful consideration, 
whether for the sixty years then last past the possession of the kulkarnis had been 
adverse, or whether they had in fact rendered some service. 

The 1937 Resolution itself does not purport to resume possession of ‘saranjam lands. 
It proceeds on the assumption that the lands have lost such tenure and have 
escheated to Government so as to become Khalsa lands. : 

It appears from one of the documents, which havp been produced in this Court, 
that the view of Government in another case concerning other lands was as follows :— 

“|, .the alienees who obtained possession in 1863 and 1870 at execution sales have been 
in possession in contravention of the rules or order governing. saranjams and can claim to 
hold adversely to Government. As these alienees have, by a lapse of sixty years, acquired 
an indefeasible right to remain in possession, under a. 28 read with art. 149 of the Limita- 
tion Act, thelr indefeasible right has now ripened into a prescriptive title. The saranjam 
tenure of these lands has been extinguished and Government cannot exercise their common 
law right of resumption, although such right was exercisable at pleasure.” 

The reasoning of that opinion, which, it seems toehave been assumed, applies to 
the present case, is that Government can rely on the adverse possession of a stranger 
for sixty years to extinguish’ the saranjam tenure and at the same time claim the 
benefit of such extinction as setting up new title to the ownership of the soil so . 
that full land assessment can be obtained from the very person who has created 
a statutory title by adverse possession. 

Whether that be so or not, the plaintiffs claim is advanced and rests upon a saran- 
jam tenure, and s. 4 of the Revenue Jurisdiction Act is a bar to any relief being 
granted to the plaintiff against the Government relating to suit lands in so far as 
they are claimed to be granted or held as saranjam. Even declaratory relief cannot 
‘be gramted under s. 4 (a) of the Revenue Jurisdiction Act: Patdaya v. Secretary 
of State On the other hand, the question, whether lands granted by a saranjamdar 
for the performance of service can be acquired by adverse .possession by the grantee, 
not only against the saranjamdar, but even against Government, is a very important 
one for the general body of saranjamdarg as is also’the question, whether, assuming 
the saranjam tenure to be destroyed by adverse possession, the 1936 Resolution was 
effective as a regrant 

- At one time the view taken by the legal adviser of Government was that the sarah- 
jam tênure of the land could be extinguished by adverse possession, and Govern- 
ment could exercise their common law right of resumption. Al these matters 
require to be judicially considered. Unfortunately these questiona cannot be decided 
-in this litigation by an adjudication which would be binding on all parties. 

In these circumstances, it may be that Government will consider it right that there 
should be a judicial decision on these points by making a reference to this Court under 


1 (1923) 25 Bom. L. R. 1160. 
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3. 12 of the Revenue Jurisdiction Act. Section 12 is obviously enacted to meet a 
‘situation like the present one, when the bar of s. 4 prevents the gifferent questions of 
law from being decided judicially in the ordinary way. If decide to mgke 
a reference, I think the questions should in substance be thosefI have set cut above. 
There is a further point to be dealt with. It has been submitted on behalf of 
‘Government that s. 80 of the Civil Procedure Code, 1908, is abar to this suit. That 


section provides : 
“No sult shall be instituted against the Crown ... until the expiration of two months 
next after notice in. writing has been delivered to, qr left at the office of ... (c) in the case 


of a suit against ea Provincial Government, a Secretary to that Government or the Collector 
of the District . and the plait shall contain a statement that such notice has been so 
delivered or left.” e 

. It is admitted that notice was duly delivered and that the two months’ period duly 
expired. What is said is that the plaint does not comply-with the latter part of the 
section, which provides that “the plaint shall contain a statement that such notice 
has been so delivered or left.” By para. 8 of the plaint it is gated: “The 
notice, as required by section 80 of the Civil Procedure Code, has been duly given.” 
The contention of Government is that the word “given” ought to have been the 
word “deliverech”” In my opinion, there is no substance whatever in this point. 
The object of pleadings and t&e rules by which they are regulated is to make the 
issues clear and to prevent parties from being faken by surprise. The plaint shows 
with sufficient clarity that the provisions of s 80 of the Civil Procedure Code have 
been complied with, and, in my opinion, the words “ duly given” are adequate for 
the purpose of discharging the obligation imposed by the section. 

We think it right that Government should have the opportunity of considering 
the advisability of making a reference under s. 12, and the ptoper course will be for 
these appeals to stand over for further consideration till the decision of Government 
is known. In the meantime no order will be passed. The Government Pleader will 
lay the matter before Government and inform the other parties as to Government’s 
decision : after the receipt of. which any of the parties will be at liberty to apply to 
restore this appeal to the list. 


Drvatia J. I agree. ite Sechinail around “that tbe lantan dispute ican part 
of a saranjam grant to the plaintiffa ancestor by the Peahwa Government and that 
they were given to the ancestor of defendant No. 2 as remuneration for performing 
services as kulkarni. Government purported to resume the suit lands on the ground 
that they had been enjoyed adversely by defendant No. 2’s family and had, there- 
fore, lost their saranjam character. The main points in dispute are whether the 
Government are entitled to resume them on that ground and whether thé suit is 
barred by s. 4 of the Revenue Jurisdiction Act. Taking the second point first, the 
suit is substantially to recover possession of the lands on the ground that they are 
still part of the plaintiffs saranjam and the Government was not pustified in resum- 
ing them. It is true that the defendants. case is that they ceased to be saranjam 
long ago and at the date of the suit they were khalsa lands, hut the plaintiff claims 
them in this euit ås saranjam lands and such a claim must come within the bar of © 
a. 4. The plaintrff, however, urges that the Government Resolution of 1937 by 
which they were resumed proceeds upon the erroneous ground that théy were’ acquir- 
ed by defendant No. 2’s family by adverse posession and that they had ceased 
to be saranjam while the Government Kad included the suit lands-in the grant of a 
separate saranjam to the plaintiff in 1986. It was urged on those grounds that 
the Resolution of 1937 was ultra vires and that therefore there was no bar of s. 4, 
but even the ultra vires nature of the resolution would not remove that bar as it 
would do in some cases under the Hereditary Offices Act. No relief even of a de 
Af caratory nature can be granted to the plaintiff. It is, however, i EE 


ê 
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observations on the merits of the plaintiff's case. Whether saranjam lands granted by 
the saranjamdar to Å person for performance of service can be claimed adversely to- 
the saranjamdar, at least so long as the services are being performed, is not free - 
from doubt. The Gdvernment Resolution of 1937 proceeds on that basis and it. 
ignores the grant of these lands to the plaintiff in 1936. I do not wish to say further 
on this point, because ‘in my opinion this is a fit case where a reference should be 
made by the Government to this Court under a. 12 of the Revenue Jurisdiction Act, 
and if the Government decide to make the reference, the Court will have to go into 
these questions. All I can say here is that loofing to “the importance of the points 
involved on the merits of the case, this is pre-eminently,a case in which the view taken. 
by the legal advisers of the Government requires to be judicially considered in spite 
of the bar of s. 4, and s. 12 is enacted for this very purpose. 


INCOME-TAX REFERENCE. 


Before Str Leonard Stone, Kt-, Chief Justice, and Mr. Justice Kamia. 


THE MOTOR UNION INSURANCE £O., L. v. COMMISSIONER OF 
; INCOME-TAX, BOMBAY." yo’ 


Indian Income-tax Act (XI of 1922), Sees. 33(4), 4213), Sch. rr. 6, 8—Rules made by Ap- 
pellate Tribunal, r. 21—“Therson” in 5. 33(4)—Non-resident. insurance company 
-—Business carried on tn British India in lines otken tham lfe Gisurance—Insurance 
premia in British India remitted to London for investment—No part of suck income 
invested in British India—Liadility of interest income to be assessed to Indian income-tax 
on which tax can be levied. 

Section 33(4), of the Indian Income-tax Act, 1922, only gives power to the Appellate 
Tribunal to give its decision and pass erders in respect of all grounds urged (which must 
be on behalf of the appellant) in respect of the decision appealed agninst. In deciding 
thoee grounds it'can pass appropriate orders. But it is not open to the Tribunal itself 
to raise a ground or permit the party who has not appealed to raise a ground which 
would work adversely to the appellant. The word “thereon” used in the sub-section 
only means “on the appeal,” which must,mean on the grounds raised in the appeal. 
Rule 21 framed by the Appellate Tribunal in terms limita the appellant to the 
grounds urged in hia memoranttim of appeal, and prescribes that if he wishea to raise 
any further ground, he has to do ao after obtaining the leave of the Tribunal. The, 
proviso does not enlarge the powers of the Tribunal to raise grounds of appeal 
against the appellant. It only says that the Tribunal is not obliged to rest its decision 
on the grounds urged by the appellant. It recognises the principle that the judgment 
of the lower Court may be supported on any ground, even though it ia not contested 
or raised in the memorandum of appeal. This, however, does not-allow the Tribunal to 
suggest another mode of assesament altogether. 

~ Rule 8 of the rules in schedule I of the Act permits the adoption of ita rule of ames- 
ment only in tHe absence of more relfkble data. The question cannot be raised, debated, 
and disposed of merely in the course of argument. It ia a question of fact. The rule has 
“no application to a non-resident insurance company the profits and gains of which in 
British India are not liable to be assessed under this rule. When the principle of the 
rule has been applied in respect of one portion of the income of such company, viz. the 
interest earned by it in the United Kingdom, the rule cannot be extended to the income 
and profita of the company calculated to have been made in British India. The rule only 
means that, after making all reasonable effogt td ascertain the income of an assurance 
company, if no reliable data is found in the case of a non-resident company, the rule 
of thumb there prescribed may be adopted ; but that is im respect of the whole income 
of the company. There is no warrant for holding that in respect of individual items 
any such principle may be applied. Tha duty of the Income-tax Officer is te find out 
the profits and gains of the asseasee. It ia not open to him to adopt such principle in 


* Decided, September 13, 1944, Income-tax Reference No.°23 of 1943. YN 
b 
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respect of one item,.when he is in effect assessing the whole income on adequate 
materials before him. 

The investment of premia is aa much a part of the business Of an insurance com 
pany as the earning of premia. If ?ts investment can be separsfed, it is open to the 
aseeseee to urge thét portions of this business operation are carried out in British India 
and portions outside British India, and such incomes as could r@asonably be attributed 
to that part of the operation carried out outside British India should be exempted, 

A non-resident insurance company (asseapee) having its head office in London car- 
tied on business in Britiah Ipdia in dines other than life assurance. It appeared that 
no portion of the premium receipts fronj the Shdian business of the assessee was in- 
vested in any form in British India, and that all sums ms received were sent to its head 
office and remittances wgre received for meeting claims, etc, as and when the payments 
fell to be met, except to the extent of certain deposits kept in the Indian banks in 
current account which brought in no interest. For the assessment of its income for 
the accounting year 1989, the Bombay office filed before the Incometax Officer its 
revenue account for the year 1939. In calculating the income of the amessee 
the Income-tax Officer accepted the figure of Ra 11,075 shown im the revenue account 
as net profit and added to it the amount of Rs. 7,615, making up a total of Rs. 18590, 
from which he deducted Rs. 5,757 as loss worked out in the assesament for the previous 
year. The assegsable income was thus taken as Rs. 12,933, on which the amessee was 
assessed to income-tax. -The iiem of Rs, 7,615 as interest was arrived at by taking 
daims intimated but not settled at Ra. 53,546 toewhich were added Ra. 2,45,065, being 
forty per cent of the premium income of Indian business ta allow of risks unexpired 
at the end of the year, total Ra. 2,98,521, from which the amount af Ra 1,353,341 was 
deducted as being cash in hand carrying no interest. The net figure arrived at was Ra 
165,180. The.cfficer next calculated the average rate of interest earned by the assesace 
for jts world business in England at 4.61 per cent. and applying that rate to Rs 

\ 1,65,180, arrived at the figure of Rs. 7,615. The method of assessment was confirmed 
by the Appellate Assistant Commissioner of Income-tax. When the matter. came before 
* the Income-tax’ Appellate Tribunal, the Tribunal was of opinion that the data fur- 
nished by the asseasee under r. 6 of the rules in the schedule being incorrect and in- 
complete were unreliable, andthe principle of the first part of r. 8 applied, under which 
the profits and gains of the British Indian branch of the assessee should be deemed 
to be the proportion of the world income of the assessee corresponding to the proportion 
which its British Indian premium income bore to its total premium income. The result 
of adopting this rule was that the interest amount of Rs. 7,615 was increased to Ra 
49,549. The Tribunal having made, at the instance of the assessee, a reference to the 
High Court, under a 66(2) of the Act :— 

Held, (1) that the materials put forward by the assessee before the Income-tar 
SN ee ene Soe te eee one ee oe ee ee ea 
vested in the United Kingdom and interest was earned thereon ; 

(2) Be pie ie de ee i a a a 
through the business connection in British India and out of the amets of British Indie, 
8, 42(1) of the Act applied, and apart from s. 42(3), if the matters rested there, the 
assessce would be liable to be taxed on the interest ascertained as earned out of the 
Indian assets ; 

(3) that neither side having haised the question about the rate of interest or the 
method of calculating it, the Appellate Tribunal was not entitled of its own motion ta 
apply the principle contained in r. 8; 

(4) that the investment of the premium earned in British India, which resulted in 
interest income sought to be taxed, was capable of being divided into separate opera- 
tions, some of which took place in Indi and some outside, and therefore the asæssee 
was entitled to relief undér s. 42(3)! of the Act: 

Re Rogers Pyatt Shellac & Co. v. Secretary of State for Indiat, The Commissioner of 
Indome-tax, Burma V. Messrs. Steel Brothers & Co., Lids, and Port Said Sait Assocta~ 
tion Ltd. V. The Commissioner of Income-tax, Bengals referred to. 

(1924) L L. R 52 CaL 1 3 (1982) 6 L T. C 12. 

(1925) L L. R. 3. Rang. 614. 
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(5) ES AE FARA apie eee eee Meee a 
the rate of 4.61 cent., which was reasonably attributed to that part of the operations 
carried out in British India, was liable to be assessed under the Indian Income-tax Act. 


THE assesses, the Motor Union Insurance Co., Ltd., was incorporated in the United 
Kingdom and had itp bead office in London. It carried on business in all lines of 
insurance except life assurance in British India. 

It appeared that no portion of the premium receipts from the Indian business was 
invested in any form in India, and that all sups received were sent to the head office 
in London and remittances were refeived from there for meeting claims &c. as and 
when payments were to be made, except to the extent of certain deposits kept in the 
Indian banks in current accounts which brought in no intergst. 

y The income of the company earned in British India came to be assessed by the 

Income-tax office in Bombay. The assesament year was 1940-41; the accounting 
year was 1939. 

During the assessment proceedings before the Income-tax Officer the assessee- 
company produced “ Revenue account for the year ended December 31, 1989, in 
respect of trahsactions in India brought to account during that period”, the main 
items of which were as follows : 


Reserves brought forward— i Claims pẹid, less Re-insur- 
Outstanding claims 53,458-12—0 ances 9 04401-8-1 
Unexpired rieka 2,45,065-11-11 Commission, less Re-insìr- . -— i 
Premiums, less Re-insur- ances z 1,85,909-13—3 
ances. 6,64,639-11-10 Branch Expenses 1,80,630—7—6 


Head Offices Expenses. 33,231-15-10 
Reserves carried forward : 


Outstanding daima ` 82,036-12—5 

i ° Unexpired, risks 2,65,855-11--3 
- Balance —Profit 11,074-12—6 
Total Ra. 9,638,161 -3 -9 p Total Rs. 9,63,161 -3 -9 


In the above statement “Head Offige Expenses” were taken as five per cent. of 
net premium. The item of Rs. 2,65,855-14-3 ( Unexpired risks) on the debit side 
was forty per cent. of Ra 6,64,639-11-10 (Premiums, less Re-insurances) on the 
credit side. The reserves for outstanding claims represented actual liabilities on that 
account, and the reserves for unexpired risks were made up at forty per cent. on pre- 
miums, : : 

The assessee-company also produced the balance-sheet of the world business of 
the c&mpany as at December 31, 1939, and also profit and loes account for the year 
1939. - 

The -Taxing Officer extracted from the balance ‘sheet the following figures : 

Total amounts of investments in London: £27,63,496. Groe interest income on above: 
£127,418. 

Be a or tue aa mantic an ths ae eames ees 
the conclusion that the average rate of interest yielded by the investments in London 
was 4.61 per cent. 

Tite Officer next went into calculation of profits made by the assessee in British 
India and worked. them out as follows :— , 


Reserves in India at the beginning of 1939 aa per Revenue account : 
Rs, 53,455-12—0 


Unexpired risks : » 2,45,065-11-11 
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Interest on Ra. 1,65,180 at 4.61 per cent. Rs, 7,615. Total profita Hable to tax :— - 


Profit as per Revenue account : E i Rs. 11,075 
Interest as above tan 7,645 
i —— 

» ` 18,690 

Less Loess worked out in 1989-40 assessment ° £ 5,757 
Ra. 12,933, 


The assessee was accordingly assessed to incqme-tax on Rs. 12,083. 

The assessee appealed, but the assessment was confirmed by the Appellate Assistant 
Commissioner, 

The assessee further appealed to the Appellate Tribunal, contending first that the 
asseasee company being non-resident the income did not accrue or arise in British 
India in that it was received in the United Kingdom out of investments made there 
and that it could not be deemed to accrue or arise in British India under s. 42(J), 
‘since the obligation to repay the capital invested and the obligation to repay interest 
on that were obligations to be performed wholly or sokly in the [nited Kingdom, 
and, secondly, that the reserves of forty per cent. of the premium receipts for un- 
expired risks was not’ a fund set apart for investments, but only intended to be and 
treated as a book adjustment, afid as regards outstanding claims in respect of losses 
it‘was a mere liability on December 31, 1928, which was either discharged in the- 
year under review or included in the liability as it stood on December 31, 1939. The 
Tribunal negatived the first contention. As regards the second contention it was 
of opinion that the data furnished by the assessee under r. G@ being incorrect and in- 
complete were unreliable and therefore the firet principle of r. 8 applied, viz. that 
the profits and gains of the British Indian branch should be deemed to be the pro- 
portion of the world income of the company corresponding to the proportion which 
its British Indian premium income bore to its total premium income. The result 
of the above method of calculation would be to raise the amount of interest from 
Rs. 7,615 to Rs. 49,549. : : 

At the instance of the assessee the Tribuna] referred the following questions to the 
High Court under ẹ 66(1)! of the Act: 

1, On the facts found by the Triburtal in x%s order under s. 33, is the whole or any 
portion of the interest on Rs. 1,65,180 (representing the difference between the aggregate 
of the “Reserve for unexpired riska” and the “Reserve for outstanding claims” and the 
cash-in-hand and the average bank balances) chargeable to income-tax under the Indian 
Income-tax Act? 

2. If the interest income is taxable, what is the proper basis of computation, the pris- 
ciple laid down in the first part of r. 8 or the method adopted by the Income-tax Officer? 
and 
3. Is the order of the Tribunal in regard to the basia of the computation that should be 
‘applied to the case in excess of the powers conferred on it by a 33(4), reason of the 
‘circumstance that the carrying out of the order would result in the enhancement of the 
assesament ? 


Sir Jamshedji Kanga, for the agsessee. 
M. C. Setalvad with G. N. Joshi, for the Commissioner. : x 


Kania J. This is a reference made under | 66(1) of the Indian Income- 
tax Act by the Income-tax Appellate Trilsunal. 

The applicant is a non-resident company incorporated in the United Kingdom. 
In and before 1939 the company carried on insurance business in British India in 
Jines ofher than life insurance. In respect of their profits of the accounting year 1939, 
questions now submitted for the opinion of the Court arose in the assessment year 

1. 3 
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Officer a revenue t for the year 11939. Under the Insurance Act Form F“is 
prescribed to be ai betor the Superintendent of Insurance by companies which do 
not carry on life i business. That form, inter alia, contains an item of “ Inte- 
rest, dividends and rents” received in respect of ite funds. The assessee-company 
has its bead office if England. In the course of hearing of the appeal before the 
Tribunal it was admitted that no portion of the premium receipts from the 
Indian business was invested in any form in India, and that all sums as received 
were sent to the head office, and remittances Were reeeived for meeting claims, etc., 
as and when tha claims fell to be met, except to the extent of certain deposits kept 
in the Indian banks in current account which brought in no interest. In its revemre 
account, which was filed before the Income-tax Officer, the assessee-company showed 
on the credit side ilems under the headings : 

(1) “Reserves brought forward :—Outstanding claims... 

(2) Unexpired risks. :’.. 

(3) Premiums, leas Re-insurances ” = 

On the other aide the headings were : 

“Claima paid, leas Re-insurances— e 


Head Office expenses— 
Reservea carried forward.. -Outstanding caime— 
Unexpired risks.” 
It ig common ground that the first item on the credit side represents claims which 
were put forth by the assured but which wera not met and were pending investigation. 
The second item represents 40 per cent. of the premium’ infome of the company 
in India in the previous year. The third item represents the whole premium receiv- 
ed during the accounting year. On the debit side-the last item is made up of 40 
per cent. of the last item on the credit side. The item of “ Reserves’ carried for~ 
ward in respect of Outstanding claims” represent claims made on the company in 
the accounting year, which had not been met but were pending investigation. It is a 
counterpart of the first item on the credit side. Correctly speaking, this is not a 
revenue account only, but includes the profit and loss account of the Bombay office. 
The assessee-company filed'with the Income-tax Officer in Bombay also a balance 
sheet and accounts showing the results of their world business and profit and loss 
account of the head office. That deserves careful consideration. As usual, in the 
case of such companies, the different businesees are put under different headings, viz. 
“Fir Insurance Account”, “General Accident Insurance Account”, and “ Marine 
Insurance Actount”. The fire insurance account starts on the credit aide wiih 
“ Amount of Fire Insurance Fund at the beginning of the year”. It must be 
remembered th&t this is the fire insurance account of the company as a whole. The 
next item on the ‘credit side is “Reserve for Unexpired risks”. Then there is: 
“ Premiums, less Re-insurance’’. This includes premia received by the company in 
its business in India also. The last item is: “Interest, dividends and rents—dess 
tax thereon”. It is, therefore, clear that interest, dividends and rents on the 
Fire Insurance Fund, which is shown in this summary, is brought to account. On 
the debit side there are items showing amounts paid for claims made during the year. 
To that are added: “ Total estimated lħbility in respect of outstanding claims at 
the end of the year, whether due or intimated” ( but which were not in fact paid 
during the year) “Less outstanding at thé end of the previous year”. This item, 
therefore, includes claims paid during the year, plus an amotnt in respect ot which 
claims were made, less claims which were made in the previous year and which may 
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came to an end. Then follow the items : 

“ Commission 
Expenses of management > J 
Bad Debts J 
Amount transferred to Profit and Loes Account”. : 

The last item is: “Reserve for Unexpired risks, being 40 per cent. of premium in- 
come of the year”. That is exactly forty per cent of the item of “ Premiums, less 
Re-insurance” shown in the account on the credit side This account thus clearly 
shows that the amount of Fire Instirance Fund, at,the beginning of each year, 
consists of the forty per cent. ọf the premium income of the preceding year. This 
item includes the last item on the debit side of the Revenye account for India for 
1939. It further shows ‘that this sum was invested, and ‘interest, dividends and 
rents’ on this Fund are credited to this account. The general accident insurance 
account and marine insurance account are similarly kept. The items of “ Reserve 
for Unexpired risks” of the three accounts are totalled and also taken to the balance 
sheet, and shown on the credit side. In the same way the items of “Claims ad. 
mitted or intimated but not paid” are totalled and included in the~balance sheet. 
The balance sheet, on the other side, slfows investments of all the funds. From 
these facts the irrésistible conclusion must follow that these funds, which were kept in 
the account as fire insurance fund etc, were inveated by the head-office and shown as 
such in their balance sheet. 

When the matter came before the Income-tax Officer, on ‘these documents it was 
contended on behalf of the assessee-company that as no investment was made in 
British India, there was no income from investmentsiin British India, and, therefore, 
the company was not liable to be taxed on the income which had accrued in Eng- 
land. That contention was negatived on the greund that Indian money was invested, 
and the company was liable to be taxed under s. 42(1) of the Indian Income-tar 
Act. In arriving at the amount of interest which had been earned by the company 
out of ‘Indian premia, it was urged on behalf of the asseseee-company that large 
‘amounts had remained in locaf banks. The Income-tax Officer accepted that conten- 
tion, and, taking into account the entries in the books of the asseseee-company, allow- 
ed credit for the amounts which remained in British India. Having arrived at the 
balance of premia remitted to England, ( and which was held to be so invested in 
England ) the Income-tax Officer fixed the rate of interest on the total investment 
and apportioned it in proportion to the premia held to have been remitted, during 
~the accounting yéar, to-the head office. Working out the figure in that way the 
Income-tax Officer had held that the first two sums shown on the credit side jn the 
revenue account, less a sum of Rs. 1,33,341, was invested on account of the Indian 
busines in the hands of the head office, and earned the average rate of 4-61 per cent. 
on the investment. He made the order of assessment on those lines, 

Being aggrieved by thig decision, the assessee-company appealed to the Appellate 
Assistant Commissioner. In the grounds of dppeal it was contended that the amounts 
shown in the revenue account were not actual funds invested, but were mere book 
entries. It was, therefore, contended that no mterest had accrued in respect of the 
amount shown against “ Unexpired Risks”. In respect of the amount shown against 
“ Reserves brought forward—Oustanding claims” (in respect of losses), it was urged 
that it was a liability and not assets. Tha Appellate Assistant Commissioner went 
into the question and upheld the contention of the Income-tax Officer. In the couree 
of his judgment he said as follows : 

“My view iy that from the Head Office accounts it is seen that in all trading accounts 
seperately given, such reserves for unexpired risks are abown and interest is also credited in 

accounts which distinctly provea that interest must have been earned on euch reserve 
for unexpired risks’ as well” 3 - 
an | 
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Barik with this ‘decisions the. gevcetee wppealed 0-the “Tiibanal: In the 
memorandum of it had taken several grounds. Grounds 1 to 7 were, however, 
withdrawn at the tinte of hearing before the Tribunal. Ground 8 was that the appel- 
lante were a non-resifent company for the purposes of the Income-tax Act. Ground 
9 was that the appellants were not liable ‘to be assessed on the computed interest of 

7,615 nor any oth@r interest earned abroad under the Income-taw Act. The Tri- 

i; after considering whether the amounts shown in the balance sheet and in the 
insurance accounts were invested, investigated whether there was sufficient fund to 
meet the outstanding claims in the shape of liq@id assets, and ascertained that liquid 
assets were not sufficient to meet such daims. It then recorded its finding of fact 
as follows: . ` 
“Tt is quite plain from the figures abstracted above that the Ams represented by 40 per 
cent. of the premium receipts, which were described as Reserves for unexpired riske, form 
part in their entirety of the investments of the company which eam interest and that prac- 
tically the whole of the amount shown against outstanding daims was also invested in 
interest-bearing sources. These investments were made before the said sums were earned 
outright by <the company as profits.” 
Having regard to those findings it rejected the contention of the assessee-company that 
interest was not earned out of the premium income earned by: the, agsessee-company 
in the accounting year. It also held that by reason Qf s 42(1) the assessee-company 
was liable to be taxed. . 

The Income-tax Officer, in arriving at the figure had applied r. 89 sof the Incanie® 
tax Act read, with r. 6 of the schedule prescribing “ Rules for the computation of the 
profits and gains of Insurance business”. When the matter was argued before the 
Tribunal, it thought that those were not the rules under which the income arising in 
. the shape of interest should be computed. In the opinion of the Tribunal r. 8 of the 
schedule prescribing niles for the computation of income of insurance business was 
‘applicable. The legal adviser of the insurance’ company was asked about ‘it, and 
after hearing him the Tribunal heid that the method of assesament adopted by the 
Income-tax Officer and the Appellate Assistant Commissioner- was wrong, and it 
directed the Income-tax Officer to compute the income in accordance with the 
principle contained in r. 8. The result’ was that the interest item instead of being 
Rs. 7,615, was increased to Rs. 49,549. © 

The assessee-company being aggrieved by this decision. asked the Income-tax Tri 
bunal to state for the opinion of the Court several questions. The Tribunal has 
referred the following three questions for the Court’s opinion :— 

G) On. the facts found by the Tribunal in its order under a. 33, is the whole or any 
Portiow of the interest on Ra 1,65,160 ( representing the difference between the aggregate of 
‘ the ‘Reserve for unexpired risks’ and the ‘ Reserve for outstanding claims’ and the cash-in- 
hand aoi the average baits balances )chiargesine To- faomea tnr inder- (He Indiat gometer 
Act? 

(ii) If-the interest-income is taxable, what is the proper basis of ‘computation, the ‘prin 
ciple laid down in the firat part of r. Sarthe diethod, adopted. bythe. Intome-tar: Oficer? 
and - 
WG) the oer of the. Tribunal in regard to the banis of the computation that shoud 

be applied to tha cage in excess of the powers conferred on it by s. 33(4), by reason of 
the circumstances that the carrying out of the order would result ‘inthe enhancement of the 
aseesament ? 

_ ‘The first-question largely depends on findings of fact. ‘It can be divided in two 
nae (+) Whether the whole or any portion of the interest was earned on the 
amount mentioned in the question ; and (ii) if so, whether the assessee-company. is 
liable to be taxed où the whole or any portion of that interest under s. 42(1) and 
(3) of the Act? I have summarized above the facts in relation to the investment 
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The Tribunal has found as a fact that the funds were invested and the income 
accrued thereon. In the course of ita judgment the Tribunal hgd observed that, as 
this was an inference, it had submitted the matter for the s opinion, The 
correct question on this point would be: Whether there evidence before the 
Tribunal on.which it could come to that conclusion? Having regard to the facts 
summarized above and the entries found in the balance sheeteof the company, read 
along with the fire, marine and general ascident account of the head office, ( which 
entries admittedly include the entries of the revenue account of the asseseee-company ), 
there can be no doubt that there waseample evidence before the Tribunal on which it 
- could come to the conclusion it did. In the statement*of the case it is etated : 

“That the sum of Ra 1,65,160,° found by the Income-tax Officer to be the Indian reserve 
available for investment (after deducting from the aggregate of the twa reserves, the cash- 
in-hand and the monthly average of bank’ balances) was,.aa a matter of fact, remitted to 
the United Kingdom and invested in that country, in interest-bearing sources, before the 
said amount was earned outright by the company as profits.” 

It has, therefore, found that in the accounting year the Indian funds were invested 
in the United Kingdom and interest, was earned thereon. We agree with the Tribunal 
that the conclusion, on the materials put before the Income-tax Officer, and Appellate 
Asistant Commigeioner and the Tribunal ‘under the circumstances, was fully justified. 

The next question is whether,the assessee-company’s case comes under s. 42(1) of 
the Income-tax Act. Having regard to the conelusion reached im the previous part 
of the judgment, it is clear that the interest-income had accrued, directly: or indirectly, 
through the business connection in BritisH India and out of the assets of British India. 
It is, therefore, clear that a 42(1) applies, and apart from s. 42(3), if the matters 
rested there, the assessee-company will be liable to be taxed on the interest ascertained 
as earned out of the Indian aseeta. E 

Tt was argued that if profits were taken from India to England and after they 
were taxed in India invested in. any manner the home office thought fit, the income 
from such investment could not be assessable under s. 42 of the Incometax Act. A 
short answer to the argument js that we are not concerned with that question in this 
reference. The assessee-company in the present case during the accounting year 
had earned interest (as found, as a fact, by fhe Tribunal) on its Indian funds, during 
the accounting year which were remitted in the course of the year to England as trade 
funds, and which funds were liable ta be remitted back for payment of claims, if and 
when they matured. In this reference there is nothing to show that the profits, which 
were ascertained to be of the Indian branches and which were taxed in India, were 
remitted to England, were capitalised and invested there, and those profits earned 
interest on which, income-tax was claimed by the Income-tax Officer in Bombay, The 
question submitted by the Tribunal is limited to the figure mentioned in the reference. 
In arriving at that total it has not taken into consideration the balance of the profit 
shown at the foot of the revenue account. 

The Income-tax Officer has also taken into consideration the fact that out of the 
premium income received in India certain ‘amount remained in India and was not 
remitted to the assessee-company’s home office. It is, therefore, futile to contend 
that interest on the whole premium imcome, in the accounting year, is assessed. In 
analysing the balance sheet and the different accounts of the head office, P have 
already shown that the two funds, of which the total is made by the Income-tax 
Officer, were apecifically shown in the balance sheet against the investrnents made in ` 
England. 

As questions (2) and (3) submitted by the Tribunal for our opinion deal with the 
rate of interest and calculation of interest-income, before dealing with s. 42(3), it will 
be convenient to deal with those questions. The next question is about the rate at 

„=T income has to be calculated on this investment. The Income-tax Officer had 
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arrived at the rate of 4.61 per cent. The assessee did not complain against that 
calculation when it appealed to thea Appellate Assistant Commissioner. When the 
agsessea appealed tthe Tribunal, it did not contest that the rate was not properly 
cficulated. The tention contained in ground 9 was that the assessee-company 
was not liable for the amount of Rs. 7,615 or any other sum. The Commissioner at 
no stage contended that r. 33 and r. 6 were not applicable, or that the Income-tax 
Officer was in error in arriving at this figure and had applied the wrong principle in 
calculating it. Before the Tribunal, therefore, the question: whether this was the 
proper rate of interest to be charged, or whether the Ipcome-tax Officer had adopted 
the proper method in calculating intérest on which income-tax was to be charged to ~ 
the aseessee-company in the year, was not urged by either side. The Income-tax 
Appellate Tribunal ‘of its own motion considered that theeprinciple contained in r. 
8 was applicable. In doing so, it relied on the wordd of s 33 of the Income-tax . 
Act. In order to appreciate the powers of the Tribunal, it is necessary to take into 
consideration æ. 30, 31 and 33 of the Act. 

After the Income-tax Officer has made an order, if the assessee feels aggrieved, he 
tan appeal to the Appellate Assistant Commissioner. The powers of the: Appellate 
Assistant Commissioner in such a case, are defined in a 31. Sub-eection (3) 
cl (a) in terms provides that in disposing of an appeal the Appellate Assistant Com- 
missioner may confirm, reduce, enhance or annuletha assessment. He has also 
power under cl. (b) to set aside thê assessment and direct the Income-tax Officer to 
make a fresh assessment, after making such inquiry as the Income-tax Officer thinks 
fit, or the Appellate Assistant Commissioner may direct. The Appellate Assistant 
Commissioner under s. 31(2) is himself authorized to make such further inquiry as 
he thinks fit, or cause further inquiry to be made by the Income-tax Officer. It is 
significant that there is no provision for appeal to the Appellate Asaistant Commis- 
sioner by the Department) against the assessment ‘made by the Income-tax Officer. 
Under s. 33 a right of appeal to the Appellate Tribunal is given, on the order made 
“ by the Appellate Asaistant Commissioner. That right is given both to the assessee 
and to the Commissioner. Under sub-s. (3) the appeal'has to be filed in the pres- 
cribed form and verified in the prescribed manner. Under sub-a. (4) the Appellate 
_ Tribunal may, after giving both partie to the appeal an opportunity of being heard, 
pase euch orders thereon as it thinks fit, and shall communicate the orders to the 
assessea and to the Commissioner. 

In pursuance of the powers given to the Tribunal to frame rules, it has framed 
and published rules. In addition to prescribing the form and specifying that separate 
grounds for appeal should be distinctly set out, r. 21 provides as follows :— 

“The appellant shall not, except by leave of the Tribunal, urge or be heard in support’ 
of any ground of objection not set forth in the grounds of appeal; but the Tribunal, in 
deciding the appeal, shall not be confined to the grounds of objection set forth in the 
grounds of appeal or taken by leave of the Tribunal under this rule. 

Provided that the Tribunal shall not rest its decision on any other ground. unless the ` 
party who may be affected thereby has had a sufficient opportunity of contesting the case 
on that ground.” 

On behalf of the Commissioner it is urged that a. 33(4) does not circumscribe the 
powers of the Tribunal, and leaves the Tribunal at large to raise any question it 
pleases and decide the same. In our opinion,.this argument is unsound. Apart from 
. Statute, it is elementary that if a party appeals, he is the party who comes before 
. the Appellate Tribunal to redreas a grievance alleged by him. If the other side 
haa any grievance, he has a right to file a cross-appeal or cross-objections. But 
if no such thipg is done, the other party, in law, is deemed to be satiafied with the 
decision. He is, of course, entitled to support the judgment of the firet Officer on 
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sely to the appellant and in his favour. Apart from that, the section, in our opinion, 
does not permit the course adopted by the Tribunal in this case. Under e. 31, when 
the Legislature thought of giving power to:the Appellate istht Commissioner to 
enhanœ the assesament, it has in terms enacted that. In our $pinion, that fact és 
aeei the contenia that thesworda Of e400) are wide enol to include a power 
of enhancement, without an appeal by the Commissioner. The word “ thereon” used 
in s. 33(4) only means “on the appeal”, which must mean on the grounds raised in 
the appeal.- Read in that way, the subtection only gives power to the Appellate 
Tribunal to give its decision and pasg orders in respect of all grounds urged ( which 
must be on behalf of the appellant )' in respect*of the giecision appealed against. In 
deciding thoee grounds it can pass appropriate orders. But, in our opinion, it is not 

open to the Tribunal iteglf to raise a ground or permit the party, who has not a- 
pealed, to raise a ground, which will work adversely to the appellant. 

Rule 21 framed by the Tribunal also is against the contention urged by the Com- 
missioner. In terms, it limits the appellant to the grounds urged in his memorandum 
of appeal, and prescribes that if he wishes to raise any further ground, be has to do 
ao after obtaining the leave of the Tribunal. The proviso does not enlarge the powers 
of the Tribunal to raise grounds of appeal against the appellant. It only says that 
the Tribunal is not obliged to rest its decision on the grounds urged by the appel- 
lant ; it recognizes the principle that the judgment of the lower Court may be sup- 
ported on any ground, even though it is not raised in the memorandum of appeal. 
That, however, does not allow the Tribunal to suggest another mode of assessment 
altogether. 

In this case the facts are somewhat peculiar. The interest income of the assessee- 
company earned in the United Kingdom is sought to be taxed, under certain rules 
adopted by the Income-tax Officer as found in the Act. The Appellate Tribunal has 
sought to rely on r. 8 That rule runs as fellows :— 

“The profts and gaits of the British Indian branchea of an insurance company not 
resident in British India, in the absence of more reliable data, may be deemed to be the 
proportion of ‘the total world income of the company corresponding to the proportion which 
its British Indian premium income bears to its total premium income.” 

In the first place, this rule of assessment & to be adopted in the absence of more 
teliable data. Therefore, if the Appellate Tribunal thought of adopting ‘this rule, the- 
firet question for consideration was whether more reliable data were available or not. 
This question cannot be raised, debated and disposed of merely in the course of 
argument. It is a question of fact. Moreover, the rule itself cannot apply to the 
tacts here, because the profits and gains of the assessee-company in British Indija are 
not held liable to be assessed by the Tribunal under this rule. It has stated that 
the principle of this rule should be applied in respect of one portion of “the in- 
come of this company, namely, the interest earned by it in the United Kingdom. 
There is no justification for an extension of this rule in that manner. Plainly read, 
the rule only medns that, after making all reasonable efforts to ascertain the income 
of an insurance company, if no reliable ddta is found in the case of a non-resident 
company, the rule of thumb there prescribed may be adopted ; but that is m respect 
of the whole income of the company. There is no warrant for holding that in res- 
pectof individual items. any such principle may be applied. The duty of the Income- 
tax Officer is to find out the profits and gains of the assessee ; and, in our opinion, it 
is not open to him to adopt such pringiple in respect of one item, when he is in 
effect assessing the whole income on adequate materials before him. s 

For these reasons, we think that tha Appellate Tribunal was in error in holding 
that* assesament might be made under r. 8, and in raising the question whether the 
mode of assesement adopted by the Income-tax Officer was proper or not, when that 
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framing the third question’ the Tribunal his limited it to a caus abe De 
would be an enhancement of the assessment. Our answer to Question (ii) will be: 
Rule 8 does not a y on the facts of this case in computing the interest-income of 
the assessee-compan§ which is sought to be taxed in British India. The method 
adopted by the Income-tax Officer has not been challenged as improper either by the 
Commissioner or by the assessee.- Our answer to Question (iii) is in the affirmative. 
That Jeaves for consideration the question of the liability of the assessee, having 
regard to s. 42(3) of the Indian Income-tax Act. The question is whether s. 42(3) 
gives the -assesèee-company some relief. The answer. to this depends on the true 
meaning to be given to the word “ operation” in connection with the earning of in- 
terest in the present case. 


On behalf of the assessee-company it is urged that it buillls up funds, as an insur- 
ance company, although the Insurance Act does not require it to do so. The 
premium collected and received in India is remitted to the United Kingdom, invested 
there, and interest is earned thereon. This is a business transaction of the assessee- 
company and is as much a part of its business as the earning of premium on insurance 
~ policies. It is, therefore, contended that as portions of these operations took place in 
the United Kingdom, there must be an apportionment of the interest-income, and ` 
_ what could be reasonably attributed to that part of the operation Carried out in the 
United Kingdom should bd exempted from tax. Of behalf of the Commissioner it 
is urged that this is not a proper reading of 8. 42(3) at all. The business operations 
of the assessee-company are advertising its business, canvassing business and receipt 
of premia. It is contended that you cannot separate each of these items as an in- 
dependent operation and allocate the interest-income to a particular portion. In our 
opinion, this argument of the Commissioner is unsound. The investment of premia 
ig as much a part of thecbusiness of the insurance company, as the earning of premia. 
If its investments could be separated, it is open to the assessee to urge that portions 
of this business operation are carried out in British India and portions outside Bri- 
tsh India, and such incomes as could ndasonably be attributed to that part of the 
operations carried out outside British India, should b€ exempted. 

The question before the Court is in respect ofthe gain or interest arising out of 
these foreign investments. It appears that although the premium was received in 
British India, the operation would necessarily include the transmission of the fund 
to the United Kingdom, investirig it there, and the receipt of income there. We are 
not concerned as an advisory body in finding out what portion, if any, of the income 
arose out of these portions of operations which took place in the United Kingdom. 
The whole amount, by the investment of which the income accrued, was sent from 
India. * We are only concerned with the construction of a. 42 (3). Our attention 
was drawn in this connection to Re Rogers Pyait Shellac & Cov. Secretary of State 
for Indiat, The Commissioner of Income-tax, Burma v. Messrs. Steel Brothers & 
Co., Lid*; and Port Said Sali Association Lid. v. The Commissioner of Income-tax, 
Bengal. All these were, however, cases of the production of manufactured articled 
from raw materials and the sale thereof in another country. Although the cases are 
not directly applicable, they show that a transaction of the kind mentioned in those 
cases could be divided into separate operations, and relief could be granted. Those. 
cases were all decided before s. 42(3) was enacted. In the judgments it is however 
clearly pointed out that a transaction which earns profit is capable of being divided 
into separate operations. In our opinion, in the present case, the investment of the 
“premium earned in British India, which resulted in the interest income sought to be 
taxed, is capable of being.so divided into separate operations some of which took 
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placa in India and some outside and, therefore, relief under s.-42(3) should be given 
to the assessee-company on that basis. A 

Our answer to Question (i), therefore, is: That portion of interest-income on 
Rs. 1,65,180 worked out at the rate of 4.61 per cent, which is y attributablé 
ee er ee err 
under the Indian Income-tax Act. 

Gs cing cael couineel tan. E A of Geeta E E T comedy 
has failed in its contention that thera was no investment of the premium income 
and there is no interest-income,for which it is liable to be assessed. On the other 
hand, it has succeeded in the dispute about the jiirisdictton of the Tribunal to adopt 
a new mode of assessment and the application of r. 8. The assessee-company has 
also succeeded in respect oś its contention under s. 42(3). Having considered all the 
facts, we think that the fair order is that each party should bear his own costs. 
Attorneys for assessees : Crawford, Bayley & Co. 
Attorneys for Commissioner : D. H. Nanavati. 


PRIVY COUNCIL. 


° Presni: 


Lorp THANKERTON, LORD WRIGHT AND Sm MADHAVAN NAIR. 
ALL INDIA SPINNERS ASSN. v. COMMISSIONER OF INCOME-TAX.* 


Indian Income-tax Act (XI of 1922), Sec. 4(3) (i)—“ Charitable purposes,” definition of, 
Applicability of English decisions in construing the definition— Association set on 
foot by and commected with political orgenisuiton—Assecialion having independent 
powers and unaffected by politics—Association stanted for development of handspinning 
and khaddar by providing work erd wages for poor people—Board of trustees consti- 
tuted to carry-out declared purposes of association—-Whether trust or legal obligation 
created—Such trust or legal obligation whether for relief of poor—Income, of association 
whether liable to tax. . 

The definition of “ charitable purposes” given in s 4(3)(#) of the Indian Income 
tax Act, 1922, must be construed according to its actual language and meaning. Eng- 
lish decisions have no binding authority on its construction, and though they may 
sometimes afford help or guidance, they cannot reliev® the Indian Courts from their 
responsibility of applying the language of the Act to the particular circumstances that 
emerge under conditions of Indian life. 

Where an association is set on foot by a political organisation and is connected with 
it but which haa for its real object the relief of poverty, its connection with the political 
organisation does not make its real object any the less charitable. 

A formal deed is not necessary to constitute a trust, still lese to epnstitute a legal 
obligation binding the trustees. 

The ascertainment of the real purpose ofan association, whether it is charitable or 
otherwise, ia a question of law. 

An unincorporated and unregistered association was established by the All India 
Congresa Committee as an integral part of the Congress Association for the develop- 
ment of hand-epinning and khaddar. Under the terms of its constitutioh, which was 
embodied in a written instrument, it was to be a permanent organisation having in- 
dependent existence and powera and unaffected and uncontrolled by politica, The 
amets of the association were vested in a Board of Trustees who held these for the 
purposes of the association. The method by which the association worked and the 
meaner in which its profits were earned were as follows: Out of the funds in its hands 
which were mostly contributed by donations from the public and subscriptions from 
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its members: the association bought charkhas and handloom&. The charkhas were 
supplied free of charge to poor people to be used by them for spinning yarn from raw 
cotton which also supplied free by the association. The yarn so spun was taken 
é over by the tion and supplied to other poor people to be woven by them into 

cloth on which too were supplied free by the association. The wages paid to 
the spinners and weavers were not based on the current wages prevailing for similar 
work, but were fred on the basis of giving the workers an income sufficient to support 
their families. The assomation also bought band-spun yarn from spinners produced 
by them from their own raw cotton, paying them on the basis of the-raw cotton and 
the wages for spinning. The association sold the goth to the public at a price cal- 
culated on the basis of the cost °price incurred by the aseociation plus a certain per- 
centage for shop and overhead charges. When there was any surplus in the amount 
realised by the gale of cloth, such surplus was utilised in the same manner as the other 
funds of the association, inter alia in getting yam and cloth manufactured*and pro- 
viding wages for the persons engaged in such manufacture. The association had no 
power to distribute any surplus income among its members. On the question whether 
having regard to the objects of the asaociation and the menner in which they were 
carried out and the purpose for which its funds were applied, the income of the asso- 
ciation was exempt from liability to income-tax and super-tax under s. 4(3)(4) of the 
Indian Income-tax Act, 1922 :— a 

Held, (1) that under the constitution of the association, there wea a trust or at least 
a legal obligation binding on the association or ite trustees or council to hold the pro- 
perty of the asaociation for ita*declared purposes and to devote the income to those 
purposea which were the relief of the poor and the advancement of other purposes of 
general public utility ; and 

(2) that, therefore, the income of the association was exempt under s. 4 (3) (#) of 
the Indian Income-tax Act, 1922, as income derived from property held under a trust 
or legal obligation wholly for charitable purposes. 

Tribune Press Trustees, Lakoze v. Income-tax Commissioner, referred to. 


The facts are set forth in In re The All-India „Spinners Association reported at 
43 Bom. L. R. 742. 


Roland Burrows K. C. and C. J. Colombos, for the appellants. 
J. Millard Tucker K. C. and M. Jopling, for the respondents. 


Loro WRIGHT. This is an appeal from an order dated April 8, 1941, of the High 
Court of Bombay (Sir J.:W. F. Beaumont C. J. and Wadia J.) answering adversely 
to the appellant a question ‘contained in a reference under s. 66(3), of the Indian 
Income-tax Act, 1922 (hereinafter called “the Act”), made by the respondent dated 
March 20, 1941. 

The year of assessment concerned is the year 1936-37, the relevant accounting year 
being the year ended December 31, 1935. Throughout the accounting year and the 
year of assessment the appellant was an unregistered and unincorporated asso- 
ciation of individuals. Its activities consisted in the acquisition of yarn, and alao 
raw cotton, which was then given out tp various poor people to be spun by them into 
yarn all of which yarn was then given out to other poor people for hand-weaving 
- into doth. The cloth so produced for the appellant! was then sold by the appellant. 
During the relevant accounting year these activities resulted in 2 profit to the ap- 
pellant. The appellant also had income from interest during the same year and 
ee ae Sie VE Aha ent ase GAs 
whole of such profit and .income. 

Toe uario an issue: tie ile aoaia pe Whe i waa ha de Ges 
1986-37. exempt from liability to income-tax and super-tax under s. 4(3)(#) of 
the Act, on the ground that the whole of the profit and income in question waa 


1 (1939) L. R. 661 A. 241, s © 41 Bom. L. R. 1150. “XN 
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“income derived from property held under trust or other legal obligation wholly for 
charitable purposes.” 

This depends on the true construction as applied to the facts f the case of s. 4 
(3) (4) of the Act, which is as follows :— ° 
“(3) This Act shall not apply to the following classes of income :— 

(i) Any income derived from property held under trust or other legal obligation wholly 
for religious or charitable purposes, and in the case of property ao held in part only for 
such purposes, the income applied, or finally set apart for application thereto, 

s + 4 L L + 

In this sub-section ‘charitable purposes” includes erelief of the poor, education, medical 
relief and the advancement of any pther object of general public utility.” 

The facts stated in the reference can be summarised as follows :—The appellant 
was formed in the year 1955, and had its origin in a resolution of the All India Con- 
gress Committee passed in 1925. It was started for the purpose of the development 
of the village industry of hand-weaving (called “ khadi”) and the weaving of 
cotton material (called “ khadder”)' by the use of hand-looma. The constitution of 
the appellant is set out in a document without date or signature (exhibit “G” of 
‘the record) which was contained in a publication by the appellant called the “ Khadi 
Guide,” published in 1931. Clause 1 of tifis document is in the following terms :— 
“ Whereas the time has arrived for the establishment of -the expert organisation for the 
development of the hand-spinning hnd kAaddar and, whereas experience has shown that 
such development ia not possible without a permanent organisation, unaffected and uncon- 
trolled by politics, political changes or political bodies, an organisatioh called the All India 
‘Spinners’ Association is hereby established with the consent of the All India Congres% 
Committee as an integral part of the Congress organisation but with independent existence 
and powers.” 

Certain of the other clauses of the document read as follows :— 

“Clause 2 (A). The said Association shall corfist of members and Associates and 
‘donors hereinafter defined add shall have a Board of Trustees who shall also be the Govern- 
ing Body of the Association. 

“Clause 2 (B) also contains the names of the members of the Board of Trustees and 
‘Executive Council, which induded Mahatma Gandhi and Pandit Jawaharlal Nehru. 

“ Clause 3. That the fimds and assets now hêld by the All India Spinners’ Association 
and its various branches shall vest in the Board of Trustees who shall also be the Executive 
Council of the Association, and they shall hold the same for the purpose of this Association. 
“Clause 4. The Council shall have the right to raise loans, to collect subscriptions, to 
hold immovable property, to invest funds under proper security, to give and take mortgage 
for the furtherance of hand-spinning and kkadder, to give financial assistance to kkaddar 
‘organisations by way of loans, gifts or bounties, to help or establish schools or institutions 
‘where hand-spinning is taught, to help and open kkaddar stores, to establish a khoddar 
service, to act as agency on behalf of the Congress to receive self-spun yarn as subscription 
to the Congress and to issue certifimtes and to do all the things that may be considered 
necessary for the furtherance of ite objecta, with power to make regulations, for the conduct 
of affairs of the Association of the Council and to make such amerkiments in the present 
‘constitution, as may be considered necessary frofn time to time.” 

Later clauses of the constitution stated the conditions under which persons could 
‘become members of the Association. In particular they were to be over eighteen 
years of age, habitually wearing kkadder, and depositing regularly with. the Council 
each month 1,000 yards of self-spun yarn, well-twisted and uniform. 

The method by which the appellant warked, and the manner in which its profits 
were earned were as follows :—Out of the funds in its hands which have mostly . 
‘been contributed by donations from the public and subscriptions from ihe members 
-of the “Association, the Association buys charkkas and handlooms, and supplies them 
to the inhabitants of villages within the limits of the various branches of the Aseo- 
cipon free of charge and further buys raw cotton and gives the same to the said 
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persons for the purpose of spinning yarn from sych cotton. The Association gives @ 
certain wage to said persons which, in some cases, is the sole source of income to 
those persons and}in othera adds to the earnings of the said persons so as to enable 
*them to maintain ‘support their families. The yarn so spun is taken over by 
the Association and supplied to the other persons for weaving cloth on handlooms. 
The Association alse buys hand-spun yarn from the said persons who have spun the 
game out.of their own raw cotton, paying them for the same on the basis of the cost 
of the raw cotton and the wages for spinning the same into yarn. The persons to- 
- whom all the yarn is handed over for weaving are also paid a certain wage sufficient 
either in iteelf or as an addition td the other income of the persons to maintain and 
support their families. The wages so paid to the sþinners and weavers are not based’ 
on the current wages prevailing for similar work but are fixed on the basis of giving 
to the said persons as far as possible an intome sufficient to enable them to support 
their families. The cloth so woven is taken over by the Association and is sold in 
the kkaddar stores established by the Association in various centres by the branches. 
of the Association. The price charged to the public for such cloth is calculated on ` 
the basis of the cost price incurred by the Association in the manner hereinbefore- 
stated plus a certain percehtage for shop and overhead charges, without any reference 
to or connection with the demand for the same and the price of similar mill cloth 
sold in the market. In the ordinary course the monies realised by the Association. 
. by such sales are a little more or fess than the cost calculated on the aforesaid basis. 
When there is a surplus in the amount realised by the sale of cloth, such surplus is 
utilised in the same manner as the other funds of the Association, inter alia in getting 
yar end ceils, miami tepals: and providing: wages Jor LDE Pepo SARAKOA iDan 
manufacture. 

The Commissioner duly referred: the following Gestines witty. bia a 2 AE 
High Court :— 

“Whether having regard to the objects of the Association and the manner in which they 
are carried out and the purpose for which its funds are applied, the income of the Asso- 
ciation is liable to income-tax andlor super-tax.” P 
a a O as ES wee 
political and therefore not charitable and that it was in any event not a charitable- 
purpose, the object of the Association being the promotion and organisation of the 
hand-spinning and weaving industry which was carried out on a strictly trading basis 
and was in no way different from the activity of a trading concern. The wages 
paid to the workers were based on the work they did and not on their needs. The 
object he thought was not the relief of the poor, nor was the object one of general 
public utility. At most only a section of the general public could benefit from it. 

On the reference coming before the High Court in Bombay, constituted by the 
Chief Justice and N. J. Wadia, J., they answered the question in the affirmative. They 
based their desision on the ground that assuming as they did for the purpose of the 
case that the object was the relief of the poor, it still did not fall within s. 4 (3) 
of the Act, because the income was not derived from property held under trust or 
other legal obligation for religious or charitable purposes. There was, they held, 
no trust deed nor any clear declaration “of trust, and hence no legal obligation to 
dispose of the income for the purpose of getting yarn and cloth manufactured, and 
providing wages for the persons employed in the manufacture, though that had been 
the practice followed throughout by the appellant. On that ground alone they held 
that s. 4 (3) did not apply ; N. J. Wadia J., however, said “if an Association is set 
on foot by a political organisation and is connected with it but still has for jts real 
object the relief of poverty, its connection with the political organisation does not 
in my opinion make its real object any the less charitable.” Pee ere 
with that opinion. ; 
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Their Lordshipe, however, do not feel able to concur in the decision of the High 
Court. In their judgment the appellant has brought itself within the exemption 
contained Ina 4 (3) (i) of the Income-tax Act, 1922. They that the income 
sought to be assessed is income derived from property held er trust or other? 
legal obligation wholly for religious or charitable purposes on the basis of the statu- 
tory provision that “charitable purposes” includes relief of the poor, education, 
medical relief and the advancement of any other object of general public utility. It 
is now recognised that the Indian Act must be construed on its actual words and is 
not to be governed by English decisiong on the topic. The English decisions on the 
law of charities are not based upon definite and ‘preciseestatutory provisions. They 
have been developed in the course of more than three centuries of the Chancery 
Courts. The Act of 43 Eligabeth ( 1601 ) contained in a preamble a list of charitable 
objects which fell within the Act, and this was taken as a sort of chart or scheme 
which the Court adopted as a ground work for developing'the law. In doing so 
they made liberal use of analogies so that the modem English law can only be 
ascertained by considering a mass of particular decisions often difficult to reconcile. 
It is true that s. 4 (3) of the Act hag largely been influenced by Lord Macnagh- 
ten’s definition of charity in Commissioners for Special Purposes of Income Tax vV. 
Pemsel', but that definition has no statutory authority and is not precisely followed 
in the most material particular ; the words of the section are “for the advancement 
a aa other object of general public utility” whereas Lord Macnaghten’s words 

“other purposes beneficial to the community.” The difference in language, 
eines the inclusion in the Indian Act of the word “ public” is of importance. 
The Indian Act gives a clear and succinct definition which must be construed accord- 
ing to its actual language and meaning. English decisions have no binding authority 
on its construction, and though they may sometimes afford help or guidance, cannot 
relieve the Indian Courts from their responsibilty of applying the language of the 
Act to the particular circumstances that emerge under conditions of Indian life. 
The judgment appealed from treated the problem under two main headings: (1) 
was there a trust or other legal obligation under which the property from which the 
income was derived was held; (2) was that trust a legal obligation for the relief 
of the poor or for any other object of genera? public utility? In dealing with these 
questions it is in their Lordships’ opinion necessary to examine the constitution of 
the appellant association. It is true that it is an unincorporated body of indivi- 
duals, but it is assessable and chargeable as such under s. 3 of the Act, ad amended 
by the Indian Income-tax ( Amendment ) Act, 1930, which includes every individual, 
Hindu undivided family, company, firm and other association of individuals as tax- 
able. 
Clause 1 of the constitution establishes the association as an organisation for the 
development of hand-spinning and khaddar. This is the dominant object and pur- 
pose of the Association. It is to be a permanent organisation, unaffected and un- 
controlled by politics, and though established with the copsent of the All India 
Congress Committee, as an integral part of the Congress Association, it is to have 
independent existence and powers. The statement of the object excludes in their 
Lordships’ opinion any question of profit making and also excludes any element of 
party politica. Any participation in political propaganda would be ultra vires. 
Under clause 3 “the funds and assets” then held by the All India Spinners Aso- 
ciation were to vest in the Board of Trustegs, who were also to be the executive coun- 
cil and “to hold the same for the purposes of the Association.” Clause 4 defines the 
powers of the Council of the Association, which is to have independent existence and 
“they are to do all things which may be necessary for the furtherance of its objects.” 
There is of course a special provision enabling the Council to act as an agency on 
Sf 1 [1891] A. C. 531, 583. 
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behalf of the Congress to receive self-spun yarn as subscriptions to the Congress, but 
that has been rigily regarded as a separate and independent matter, apart from the 
general object of Association and_not affecting its freedom from political pur- 
poges. There is no power to distribute any surplus income among its members. By 
clause 20 every person wishing to join the Association must sign an application to 
be enrolled, stating that he has read the rules and forwarding his subscription. On 
a fair construction of the constitution their Lordships cannot agree with the opinion 
of the learned Judges that no trust or legal obligation is shown binding the Associa- 
tion or its trustees or councjl to devote the property of the Association from which 
the income is dertved to the charitable purposes for which the Association was formed, 
assuming for the moment that the purposes were charitable within the meaning of the 
Act. It is not really questioned that the practice has beef to use the surplus income 
for the purposes of the Association and that the business has been carried on in pur- 
suance of the primary purpose in addition mainly by beneficiaries of the Association. 
The practice however is not enough. The purpose is to be ascertained from the 
constitution. In their Lordships’ judgment its provisions already quoted show a 
trust or binding obligdtion so to carry it on. The constitution is a written instru- 
Ment, the terms of which bind not only.the trustees and council, but the members 
who by their application for membership accept its rules. Any departure either by 
the trustees or council or members, from the rules Would be a breach of trust or legal 
obligation which the Court could restrain. A formal deed is not necessary to consti- 
tute a trust, still less to constitute a legal obligation binding the trustees, the council 
and the members iner be. Their Lordships hold that there is such a trust or at 
least that there is a legal obligation, which is all that the section requires. It is true 
that the rules may be altered by the unanimous agreement of all the members. But 
that is immaterial so long as the ries remain unaltered. The High Court have, it 
seems, attached too much importance to clauses 3 and 4 of the constitution and not. 
sufficient importance to clause 1, which is the constituent and dominant provision. 
. On that footing a question was suggested that the property of the Association from 
which the profits were derived was not “held” within the meaning of the section. 
But clause 3 provides expresaly that the funds and assets of the Association are to 
vest in the trustees, to be held for the purposes of the Association. The High Court 
seem to have been of opinion that the property from which the profits were derived 
was the cloth which from time to time was sold. Their Lordships however prefer 
the view implied in the decision of the Board in Tribune Press Trustees, Lahore V. 
Income-tax Comemisstoner! to which fuller references will be later made, where the 
“(property ” in question was the stock and goodwill of the press and newspaper. 
Here*the property consisted of the organisation and the undertaking as- well as in 
the fluctuating stock of yarn and cloth. R 
So far the case seems to fall within the exemption of the section. The second and 
more important point is whether the undertaking is a charity. Their Lordships are 
fully conscious of the importance of applying correct principles in such a matter and 
do not repeat the reasons for caution stated by the Board in the Tribume Press 
case. The limits fixed by the section must be strictly observed and its definition must 
be satisfied by the character of the Association and its activities. Whether that is so 
depends on the true construction of the section and on the meaning and effect of the 
constitution which defines the character of the Association. The construction of the 
section is obviously a question of law, but so also is the question what is the real 
purpose of the Association. The Court must make its deciaion on the latter point 
on the basis of the facts found for it, but given the facts the question is one of law. 
In this particular case the principal fact is the constitution, the true construction of 
which is again a question of law. The High Court- were prepared to assume (in the 
1 (1989) L. R. 68 I. A. 241, 250, s.c. 41 Bom. L. R, 1150. iS 
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words of N. J. Wadia J.) that “the real underlying object of the Association was to 
benefit the poor agriculturists in the villages, specifically at that time of the year 
when they were not actively engaged in agricultural operations.” The Judges in, 
India with their knowledge of Indian conditions are peculiarly ified to form an 
~ opinion on these matters. But their Lordships see no sufficient reason to doubt the 
conclusion that the primary object of the Association was the relief of the poor. That 
would be enough prim facie to satisfy the statute. But there is good ground for 
holding that the purposes of the Association included the advancement of other pur- 
poses of general public utility. These last -are very wide words. Their exact scope may 
require on other occasions very careful consider&tion. * They were applied in the 
Tribune Press case without dny very precise definition to the production 
of the newspaper in qwestion under the conditions fixed by the testator’s 
will The Board stated (at p. 256) thAt “the object of the paper might be des- 
cribed as the object of supplying the Province with an organ of educated public 
opinion” and that it should prima facie be held to be an object of general public 
utility. These words, their Lordships think, would exclude the object of private gain, 
such as an undertaking for commercial profit though all the same it would subserve 
general public utility. But private profit was eliminated in this case. Though the 
connection im one sense of the Association with Congress was relied on as not con- 
sistent with “general public utility ” because it might be for the advancement pri- 
marily of a particular party, it is sufficiently clear*in this case that the Association’s 
purposes were independent of and were not affected by the purposes or propaganda 
of Congress. Nor is there any ground for the Court holding that the scheme is not 
one which “may be” for the public benefit. The Court might in proper cases refuse 
to admit as charitable schemes purposes eccentric or impracticable. But though 
economists might differ about the wisdom of some aspect at least of the Aseocia- 
tion’s purposes, the Court could not hold that if_was beyond the pale of legitimate 
charitable trusts. . 

This general line of reasoning seems to accord with that of the Board in the Tribune 
Press case. The English caseg there cited do not tum on the words “ general 
public utility,” but they illustrate how Courts of first instance in England have 
actually dealt with the particular questions there submitted to them. 

Their Lordships are of opinion that the appeal should be allowed and the ques- 
tion submitted to the Court answered in the negative. The respondent will pay the 
appellant’s costs of this appeal and of the proceedings below. They wil humbly so 
advise His Majesty. 

Solicitors for appellants : Hy. S. L. Polak & Co. 

Solicitor for respondent : Solicitor, India Office. - š 


Present : b 
LorD THANKERTON, LorD WRIGHT and Sik MADHAVAN NAR. 
ZAFRUL HASAN v. FARID-UD-DIN.“ 


Transfer of Property Act (IV of 1882), Sec. 53 (before amendment of 1929)—Wakfnama 
cfleged to be in fraud of creditors—Whether such wak{[nama revocable by settlor or his 
Under a 53 of the Transfer of Property Act, 1882, before its amendment in 1929, 
a transfer was only voideble at the option of the persons defrauded or delayed. A 
wakfnama executed in 1915 and alleged to have been in fraud of creditors would not, 
thefefore, be revocable by the settlor, but would bind him and his heirs and remain 
valid until so voided. 
ra * Decided, June 27, 1944. Appeal from Allahabad. 
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THE facts are stated in the judgment. 
S. P. Khambatig, for the appellants. 


. Lorp N. This is an appeal from a decree of the High Court of Judi- 
cature at Allahabad, dated November 2], 1935, which set aside a decree of the District 
Judge of Badaun, dated November 6, 1929, under which the suit of the plaintiff-res- 
pondents had been dismissed. No appearance has been made for the respondents in 
this appeal. 

The principal question is whether a wakfnama, dated June 28, 1915, is valid and ope- 
rative. It was executed by Chaudri, Salah Uddin, wifo was original defendant No. 2, 
and was the father of the present respondents Noa 1, 2 and 3, who now represent 
him. Before the Board the validity of the del warchallenged by the appellanta on 
two alternative grounds, viz. that it was a fictitious and* colourable deed, never in- 
tended to be operative, but made with the intention to avoid payment of debts, or, 
alternatively, that Chaudri Salah Uddin, who may be conveniently referred to as 
the settlor, had become a Shia prior to the making of the deed, and was not authorised 
by the Mussalman ‘Wakf Validating Act (VI of 1913) to make such a deed. 


This alternative contention can be shortly disposed of. Under a. 3(b) of the above 
_ Act, a person professing the Mussalman” faith is authorised, where he is a Hanafi 
Musealman, to include among the purposes for which he creates a wakf, provision for 
his own maintenance and supports during his lifetime, or for the payment of his 
debts out of the rents and profits of the property dedicated. This sub-section applies 
to Sunnis, but not to Shias. This contention, therefore, turna on a question of fact 
namely, whether the settlor, who originally was a Sunni, had ceased td be a Sunni, 
and had become a Shia before the making of the wakjnema, which is expressed as 
made under Act VI of 1913. The District Judge held, on the evidence, that the 
settlor, was a Shia at the time of execution of the wakfnama, but this finding was 
reversed by the High Court on the ground that the documentary evidence was all one 
way, in that it established at least as late as 1919, the settlor claimed to be a Sunni, 
and that the oral evidence given in 1928 and 1929 was of very little value to 
show whether the settlor was a Shia or a Sunni at ‘the time of execution of the 
wakjfnama on June 28, 1915. Admitt&dly, it is for the appellants to establish that 
the settlor had ceased ta ba a Sunni and had become a Shia by the material date 
Mr. Khambatta, for the appellants, was unable to suggest any adequate reason for 
disregarding the documentary evidence, and, in the opinion of their Lordships, it is 
not necessary to reject the oral evidence, as its acceptance would not prove the ap- 
pellants’ case, but would merely suggest tergiversation or a mere desire to please his 
company on the part of the settlor. Accordingly, this contention fails. 


Reverting to the first contention of the appellants, it may be well to clear the 
ground of the references which have been made in the course of the case to certain 
sections of the ‘Transfer of Property Act. In the first place, Mr. Khambatta admitted 
that he was unable to maintain that any of the defendants still interested in the 
suit had not acquired their interests pendente lite, from which it is to be inferred 
that they were aware that the matter was in dispute and cannot avail themselves of 
s. 41 or s. 52 of the Transfer of Property Act. Further, under s. 53 the wakfnema 
would only be voidable at the option of the “person so defrauded or delayed” (prior 
to the amendment of 1929) ; the deed would not be revocable by the settlor, and 
would bind him and his heirs’ Until so evoided the deed remains valid. The case 
made before the Board was that the taskfnama was merely a fictitious and colcurable 
deed, made with the intention to use it io avoid payment of debts. 

As regards the indebtedness of the settlor at the time of his execution of the wakf- 
nama, the District Judge relied on (1) mortgage debts amounting to Rs. 26,000, (2) 
dower debts to his two wives, amounting to Rs. 1,00,000 and Rs. 1,50,000 respect, 
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and (3) unsecured debts amounting to Re. 40,000. The High Court held that there 
was no justification for taking the secured debts into account, af there was no evi- 
dence that the security was insufficient and they would not hg prejudiced by the 
execution of the wakfnama, and this finding was accepted by the appellants. The 
District Judge treated the dower debts as prompt, ie. already due at the date of the 
wakjname, but the High Court beld, on the documentary evidence, that they were 
deferred, and this finding was accepted by the appellants. In 1917 the settlor 
divorced his second wife, Musammat Asghari Begum, and -ahe thereupon brought a 
suit for dower, in which she restricted her clai to Rg 50,000, and stated that the 
cause of action arose upon the divorce. The suit was compromised for Rs. 5,000, 
and she did not seek to avoid tha wakjnama ; on the contrary in April, 1919, sshe 
accepted the wakfnama a# valid, ir -an application to the District Judge of Badaun 
for the appointment of a guardian # } her minor children. The first wife, Musammat 

Tahir-un-nisa, died in 1918 1, coupon her parents brought a suit for dower on 
‘August 18, 1920; as such pafetia they claimed half the dower debt, Rs. 50,000, and 
stated that the cause of action arose on her death. The suit was compromised for 
Rs. 10,000. It is true that there is an allegation in the plaint that the wakfnama 
was fictitious, but, not long after, on February 25, 1921, the settlor executed an 
ibtalnama, or deed of cancellation, purporting to cancel the wakframa of 1915 on 
various grounds—etrained relatiena with his two wives, fear of suits for recovery 
‘of their dower debts, and of their minds being poisoned against him by his enemies, 
which led him to execute a fictitious document. There is no mention of any debts 
‘other than the dower debts and no mention of creditors other than his two wives, 
whose dower debts admittedly had not been due at the date of the wakfmama and 
at the date of the ibiainama had, in fact, been already compromised for comparatively 
small sums before the execution of this ibt 

As regards the evidence, accepted by the District Judge, that the settlor had un- 
‘secured debts, amounting to Rs. 40,000, at the date of the wakfnama, their Lordships 
‘agree with the High Court that the evidence is vague and unsatisfactory, and in- 
sufficient to prove their existence at that date. 

In the opinion of their Lordships, the appellants have failed to prove that the 
wakfnama was a fictitious or colourable deed : it was registered and mutation was 
duly effected into the name of the settlor as mutwalli, and no adequate reason for 
the execution of such a fictitious deed, with the very problematical advantages which 
could ensue, has been established. Such a proposition is a very different one from 
an allegation of the execution of a valid and effective deed, subject to voidability at the 
instance of defrauded creditors. Their Lordships may add that they are in agreement 
with the findings of the High Court on the evidence, and their criticisms of the 
‘findings of the District Judge, and their Lordships find it unnecessary to deal with 
the matter in detail. 

It follows that the appeal fails, and their Lordships will humbly advise His 
Majesty that the decree of the High Court ghould be affirmed and the appeal dis- 
miæed. 

As the respondents have not appeared, there will be no order as to costs. 
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e 
Indian Contract Act (IX of 1872), Sec. 16—t/ndue tnflwence—Morigage Gy wife at instance 
of husband of property sole support of family, to meet husband's antecedent vehis 
whether vitiated by undue influence. 

Te so ean Ge ada E ta eves eee anata Gi ae E 
fit on her husband without consideration. Equally it ia not necessary to establish the 
„presumption that the parties should stand in some particular category of relationship to - 
each other. The presumption no doubt can be more eaail@ established and indeed can 
be assumed in such cases as transactions between parent and infant child, solicitor and 
client, or spiritual adviser and penitent, but ft will arise in any case in which the facts 
show that the circumstances are such that influence can be fairly inferred. 

Bank of Montreal V. Stuart. 

When a third party who benefits byea transaction has notice of the facts which raise 
the presumption of undue influence, he is in no better position than the pereo who 
exercises the influence. 

~ Lancashire Loans, Ld. y. Black,’ followed. ° 
Badiatannessa Bibee y. Ambika Charar? Ghosk?, approved. 

In a case where the transaction is attacked on the ground of exercise of undue influence 
by a husband upon hia wife, it is unnecessary to decide whether there was actual fraud 
by the husband ; it ia enough to show that the wife was acting under his influence and 

= not as a free agent. 

Hence: where a: oad wie kE eSa is aa e unde ai denlbtiored 
and too trustworthy a wife ta mortgage her property, which was the only support of the 
family, for the purpose of using at°any rate a substantial portion of the money to pay 
off hig-antecedent debts, a presumption of exercise of undue influence arises. = 


Tue facts appear sufficiently from the judgment. 

C. S. Rewcastle K. C. and R. Perikh, for the appeltant. 

Lorp GODDARD. The question that “arises in this appeal is whether a mortgage- 
deed executed by the appellant on May 17, 1926, whereby she mortgaged to Dinkar 
‘Krishna Jog, deceased (hereafter called the plaintiff), now represented by respondent 
‘No. 1, all her landlord property which had been left to her by way of “ stridhan” 
to secure a loan of Rs. 7,000 is binding upon her. The Subordinate Judge at Belgaum 
Bd Piat hee Det and Wee cena tie pane wae eyer by tees ig Coane 
of Bombay. 

siesta ac mats A ait etude ita ai va emda Gee 
to the appellant’s husband. The latter at the time of this mortgage was heavily in 
debt ; he had mortgaged all his own property and, being pressed for money, had no- 
thing to offer by way of security for a further loan other than his already encumbered 
estate. He approached the plaintiff fora further loan of Rs. 7,000, but the latter was 
unwilling to lend it either on the security of the husband’s, encumbered lands or om 
a promissory note. So the only security which could be offered was the wife's land. 
The appellant was married to her husband some years ago at the age of twelve, and is 
described by the Subordinate Judge as young in years and not very intelligent. She is 
quite illiterate ; unable to read or write, byt can sign her name She has two children 
living, and her stridhan property, which brings in some Rs. 400 to 500 a year, is 
all that the family can depend on. Her kubang manger The praperty entirely > 

Bo July 24, 1944. Appeal from 2 [1934] 1 
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ahe is evidently a submiseive wife, and if her husband told her to execute a document, 
she did so at his bidding and without informing herself of the cogtents. The plaintiff, 
_ who was an educated and keen businessman, admitted ee ee 
he must have some letters from the appellant about the ion, and accordingly 
four postcards were prepared and written by the husband to which the wife put her 
signature without knowing what was in them, and it would seem to be obvious that 
the plaintiff wanted them to strengthen his position should the transaction on which 
he was about to embark with the husband be called in question. He never saw her 
during the negotiations that he had with her husband, and according to him the only 
time he did see her was on the evening before the m&rtgage was executed, when he 
said be was in a hurry and that the business, of which it may be said she knew no- 
thing, must be finished tle nert day. On May 17, in the morning, the husband told ° 
the appellant to come with him to Chikodi. He told her that a jease was to be 
registered. They went to the house of one Raghavendra, who afterwards witnessed 
the mortgage, and here it was prepared, though not in the wife’s presence The 
plaintiff did not appear in the document as the mortgagee ; it was taken in the name 
of one Damodar as benamidar or nominee for him. Then when the parties went be- 
fore the Sub-Registrar, the money waa produced and passed over by some one whom 
the plaintiff sent for that purpose. Whether the appellant actually handed the 
money is in dispute, but it is reglly immaterial. She never got the Rs. 7,000 ; some of 
it was passed back to the plaintiff in discharge of the husband‘’s outstanding debt, 
some to another creditor, and what balance there was the husband took. , 

The Subordinate Judge who heard and saw the witnesses was satisfied that the 
appellant knew nothing of the nature of the transaction and simply did as she was 
told by her husband. He had always managed her property and she had passively 
acquiesced in what he did and signed whatever documents she was told to execute. 
On these facts the Subordinate Judge was satisfied that the appellant was throughout 
acting under the influence of her, husband and without knowledge of the nature of the 
transaction. In the opinion of their Lordshipe it is unnecessary to enter imto a dis- 
cussion as to the burden of proof in such a case as this as the evidence here abundantly 
justifies a presumption that she was acting under the influence of her husband for 
whose benefit the mortgage waa being executed. The matter was elaborately discussed 
before this Board in Inche Norich v. Shaik Allie Bin Omar, and before the Court 
of Appeal in Lancashire Loans Lid. v. Black The first of these cases related to a 
gift by an aunt, who was a feeble old woman, to a nephew who managed her property. 
The second was a case of a daughter who shortly after her marriage stood surety for 
her mother in an important money-lending transaction. In both cases it was held 
on a review of the evidence given that a presumption of influence was raised. dn the 
former case Lord Hailsham in delivering the opinion of the Board approved the judg- 
ment of Cotton L. J. in Allcord v. Skinney,? where he divided. the cases relating to 
influence into two categories ; first, where the Court is satisfied that the gift was the 
result of influence expressly used by thd donce for the purpose, and, secondly, where 
the relations between the donor and donee have at or shortly before the execution of 
the gift been such as to raise a presumption that the donee had influence on the 
donor. 

It would certainly not be true to say that there is a presumption in every case where 
a wife confers a benefit on her husband without consideration. Equally it is not 
necessary in order to establish the presumption that the parties should stand in some 
particular category of relationship to each other. “The presumption no doubt can ° 
be more easily established and indeed may be assumed in such cases as transactions 
between parent and infant child, solicitor and client, or spiritual adviser and penitent, 
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7 
but it will arise in any case in which the show that the circumstances are such that 
influence can fairly be inferred. This in opinion of their Lordshipe was the founda- 
Evi orm T E nur iach ang Nollie Maree, fin that case a 
wife who was a invalid arid who was found on the evidence to have no 
will of her own entered into an important transaction for the benefit of her husband. 
When giving evidence She appears to have somewhat indignantly denied that she was 
influenced by any pressure or that ahe acted otherwise than of her own free will to 
relieve her husband in distress. The Board was of opinion that this evidence only 
- showed how deeprooted and ing the infiuerfce of the husband was. There was 
ample evidence to justify the finding of the learned Subordinate Judge in the present 
case, and their Lordships agree with his finding on this matter. Their Lordships are 
also of opinion that when a third party who benefits by a®transaction has notice of 
the facts which raise the presumption, he is in no better position than the person who 
exercises the influence. This was expressly decided in Lancashire Loans Lid. v. 
Black*, and by the High Court of Bengal in Badiatnnessa Bibee v. Ambika Charan 
Ghosk?, and their Lordshipe agree with those decisions. Their Lordships entirely 
agree with the findings of the Subordinate Judge as to the plaintiffs knowledge and 
conduct and need not repeat his findings. « 

The High Court however in this case took a different view to that of the learned 
Subordinate Judge. It appears to their Lordships that ¢he learned Judges directed their 
minds much more to the question of whether it had been proved that the plaintiff 
had been a party to a fraud committed by the husband than to what in their opinion is 
the true question in the case. It is unnecessary to decide whether there was actual fraud 
by! the husband, it is enough to show that the wife was acting under his influence and 
not as a free agent. Nor can they agree with the criticisms of the High Court on the 
Subordinate Judge’s findings as to the transaction being one into which a right-minded 
person would enter and as to its improvidence. It seems to have been assumed by the 
High Court that the husband required a loan to enable him to do business with some 
salt pans ‘that he had taken from the Government. The evidence does not in fact any- 
where support this suggestion ; it seems much more probable that he required the money 
to stave off pressing demands. Considering that he was at the end of his resources and 
that the income from the wife’s property was all there was to support the family, it was 
a moet improvident thing to mortgage their only means of livelihood for the purpose 
of using at any rate a substantial portion of the money to pay off antecedent debts 
of the. husband, and an‘action which no right-minded person ought to have entertained. 
Accordingly their Lordships will humbly advise His Majesty that the appeal should 
be allowed ; that so much of the decree of the High Court as varied the decree of the 
Subottiinate Judge and decreeing the plaintiffs suit as against defendant No. 1 and 
ordering her to pay the plaintiff the decretal amount with costs and interest be set 
azide and the decree of the Subordinate Judge on this matter be restored. The 
appellant should have her costs in the High Court, and such costs of this appeal 
as she is entitled to having regard to the fact that she has been given leave to appeal 
in forma pauperis. 

Solicitors for appellant : Harold Shephard. 
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- EMPEROR v. KHWAJA NAZIR AHMED.* 


Criminal Procedure Code (Act V of 1898), Secs. 157, 154, 156, 491, 561A—Investigation by 
police—Commencement of first information report—Inkerent powers of itll 
ence by Court inta investigation by» police. 

Tho nea. mud “iced of an bion Spee lachor aae ea 
the setting in motion of a criminal investigation. In a great majority of cases, criminal 
prosecutions are und as a result of information received and recorded in this 
way, but there is no reason why the police, if in possession through their own knawledge 
or by means of credible though informal intelligence which genuinely leads them to the 
belief that a cognidable offence has been committed, should not of their own motion 
undertake an investigation into the truth of the mattere alleged. 

The provisions as to an information report (commonly called a first information 
report) are enacted for other reasons. Ita object is to obtain early information of al- 
leged criminal activity, to record the cjrcumstances before there is time for them to 
be forgotten qn embellished, and it has to be remembered that the report can be put 
in evidence when the informapt is examined if it is desired to do ao. 

In India there is a statutory right on the pert of the police to investigate the cir- 
cumstances of an alleged cognisable crime without requiring any authority from the 
judicial authorities. The functions of the judiciary and the police are complementary, 
not overlapping, and the combination of individual liberty with a due observance of law 
and order is only to be obtained by leawing each to exercise its own function, always 
of course subject to the right of the Court to intervene in an appropriate case when 
moved under s. 491 of the Criminal Procedure Code to give directions in the nature of 
kabeas corpus. 

Just as it is essential that every one accused of a crime should have free acces to a 
Court of Justice so that he may be duly acquitted if found not guilty of the offence 
with which he is charged, 9p it is of the utmost importance that the jukliciary should 
not interfere with the police in matters which are within their province and into which 
the law imposes upon them the duty of en@uiry. 

Section 561A of the Criminal Procedure Code ‘has not given increased powers to the 
Court which it did not possess before the section, was enacted. It gives no new powera. 
It only provides that those which the Court already inherently posseag shall be preserved, 
and is ingerted lest it should be considered that the only powera possessed by the Court 
are those expressly conferred by the Criminal Procedure Code and that no inherent 
power had survived the passing of that Act 

The police have no authority to undertake an investigation if no cognizable offence is 
disclosed and still more if no offence of any kind ia disclosed. 
THE facts appear sufficiently from the judgment. 
G. D. Roberts, W. Wollach and B. McKenna, for the Crown. 
C. S. Rewcastle K. C. and S.A. Kuffin, for the respondent. 
LORD PORTER. This appeal is brought from a judgment and order of the High 

Court of Judicature at Lahore, on October 24, 1941 (Criminal Revision Side). The 

question raised is stated, and their Lordships think correctly stated, in the case present- 

ed by the respondent to be whether the High Court had power, under s. 561A of the 

Code of Criminal Procedure, to quash alb proceedings taken in pursuance of two first 

information reports. : 

The complainant in each case was one S. M. Saleh : the earlier report was made 
on August 31, 1941, and’the later on September 5 of the same year. 
The offence in the first is stated to be in breach of s. 420 of the I. P. C. The facts 
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are set out in a loose and slovenly manner and condescend on little exact detail. The 
result is that it is at east doubtful whether the offence should not have been described _ 
as*committed in bredeh of s. 417 instead of s. 420: the vital difference between the 
two being that whereas an offence against the latter section is a cognisable one, that 
against the former is pon-cognisable and investigation of it can only be undertaken 
by the police on the instructions of a Magistrate, whereas in other case the police 
can act on their own motion under œ. 154 and 156 of the Criminal Procedure Code. 

However this may be and however the offence,may be described in the report itself, 
their Lordships are satisfied thet therescan rightly be spèlt out of it an offence against 
s. 409 which is aleo a cognisable offence and possibly also one against a. 420. 

Apart from this, the later report though again it condesgends upon rather meagre 
particulars, plainly indicates an accusation of an offence against 8. 409 and the offence 
is s0 described. x 

In the Lordshipe’ view, therefore, both informafion reports charge the accused man 
with cognisable offences under which the police are entitled to enquire without a Magis- 
trate’s order. 

Their Lordshipa think it right to set out these matters because it was strenuously 
. argued before them on behalf of the respéndent that the only accusation of which . 
account could be taken was that contained in the firet of the two’reports, that the 
offence there charged was a non-cogpisable offence and therefore the police were pre- 
cluded under e. 155 of the Criminal Procedure Code from enquiring into it without 
a Magistrate’s order. : G ‘ 

The argument, as their Lordships understood it, was that the only information re- 
port under sa. 154 to 156 of the Criminal Procedure Code was that recorded on 
August 31, 1941, that ‚the allegations recorded at a later stage of September 5 
were not an information report, but a statement taken in the course of an investigation 
under ss. 161 and 162 of the Code, that there was therefore no reported cognisable 
offence into which the police were entitled to enquire, but only a non-cognisable of- 
fence which required a Magistrate's order if an investigation was to be authorised. 

Their Lordships cannot accede to this argument. “They would point out that 
the respondent in his case treats each document as a separate information report 
and indeed, on the argument presented on his behalf, rightly so, since each discloses _ 
a separate offence, the second not being a mere amplification of the first, but the dis- 
closure of further criminal activities. But in any case the receipt and recording of 
an information report is not a condition precedent to the setting in motion of a 
criminal investigation. No doubt in the great majority of cases, criminal prosecu- 
tions are undertaken as a result of information received and; recorded in this way, 
but their Lordshipe see no reason why the police, if in possession through their own 
knowledge or by means of credible though informal intelligence which genuinely 
leads them to thp belief that æ cognisable offence haa been committed, should not of 
their own motion undertake an investigation into the truth of the matters alleged. 
Section 157 of the Criminal Procedure Code, when directing that a police officer, who 
has reason to suspect from information or otherwise that an offence which he is 
empowered to investigate under s. 156 has been committed shall proceed to inves- 
tigate the facts and circumstances, supports this view.  .  _ 

In truth the provisions as to an information report (commonly called a first 
information report.) are enacted for other reasons. Ita object is to obtain early 
„information of alleged criminal activity, to record the circumstances before there is 
time for them to be forgotten or embellished, and it has to be remembered that the 
report can be put in evidence when the informant is examined if it ia desired to do 


20. 
As has already been pointed out, the respondent himself speaks of two informg- 
. tion reports in the case presented for their Lordships’ consideration. Though the 
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High Court in their judgment discussed the question whether the only crime formally 
disclosed was not cognisable and if so whether the investigation based upon the 
information report of August 30 should not be quashed, they gave no decision on 

the matter, saying only that it raised a difficult point of law ‘which they found ‘t 
unnecessary to decide. They then proceeded to determine the point at issue upon 
OER roads hir are pee reel in he rapes presented: o shar oe These 
it ig now necessary to discuss. 

It appears that S. M. Saleh was the son of Sheik Rahmatullah who died in 1924 
and that some time after his death disputes arpse between his children including S. 
M. Saleh as to the partition of his property. In this dispute arbitrators were origin- 
ally appointed, but their authority to act was afterwards withdrawn. One of the 
_ assets was a business whith had been carried on by the father and after his death 
was continued by the wife and children as a’ single partnership concern according to 
the .respective shares in the property left by the deceased man, and in 1937 a suit 
was begun by Saleh against his brothers and sister for partition of the family pro- 
perty and for dissolution of the partnership and rendition of accounts. The respon- 
dent is the Special Official Receiver of the High Court, Lahore, and wasii. at 
‘capacity appointed on August 17, 1937, as receiver im this suit. 
fe raid hese Gd a slice evens ee es 
the receivership and his allege behaviour in seking the- appointment. According” 
to Saleh, he was persuaded by the respondent by means of various fraudulent repre- 
sentations to undertake the suit and to ask that the respondent should be appointed 
receiver of the property. If this story is true, there is no doubt but that Saleh was 
a party to an appointment made for the purpose of over-reaching his brothers and 
sister. At a later stage, however, Saleh became dissatisfied with the activities of 
the respondent as receiver, and on June 27, 1939, applied to have him removed from 
the receivership and supported his application by an affidavit sworn on June 9. The 
grounds of the application weré substantially the same as those put forward in the 
two information reports as criminal acts calling*for a prosecution. 

The Subordinate Judge refused to accede to the application, but the receiver 
voluntarily resigned, and Saleh and one of his brothers S. A. Mannan were appointed 
in his place. In order to clarify the position, however, the Subordinate Judge, a 
short time afterwards, viz, on August 30, 1939, directed the respondent to 
continue in possession of certain property, the subject-matter of the suit, notwith- 
standing that be had ceased to be receiver. From these two orderea Saleh appealed 
to the High Court which on April 4, 1940, dismissed the appeal with costs, 
observing: “It appears that the charges are baseless and that no loss attributable 

to the conduct of Khwaja Nazir Ahmad can be shown. The charges, it $ clear 
fae ee ee ee 
history of the case, a proper consideration of which would have prevented any reason- 
able person from using such terms as fraud and dishonesty. It is most improper 
that such charges should be made without*any justification.” 

The next step appears to have been taken by one K. L. Gauba, a barrister who 
had represented Saleh in certain of the proceedings. This gentleman on August 
7, 1941, made a written complaint to a District Magistrate, charging the res- 
pondent with a number of crimes and amongst others referred to the charge made 
by Saleh and enclosed his client's afidavit of June 9, 1939, in support of his 
application for the dismiseal of the respondent from his receivership. 

The District Magistrate made an order for investigation into the charges and 
under this order the respondents records were seized by the police on 
August 27. Thereupon the respondent petitioned the High Court on August 28, 1941, 
f& their release and for stay of the investigation on the ground that he was 
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a public servant within the definition of the Indian Penal Code, and therefore under 
s. 197 of the Crimigal Procedure Code exempt from interference by any Court with- 
out the previous ion of the Government. 

“A day later the C presented a petition ta the Court of Sessions Judge, Lahore, 
for revision of the Magistrate’s order, asking that the record might be.forwarded to 
the High Court under s 438 of the Code with a recommendation that the pro- 
ceedings might be quashed as being void ab imito having been held without jurisdic- 
tion, and that pending the final decision of the petition by the High Court, further 
proceedings might be stayed and the Senior Suberinteadent of Police, Lahore, order- 
ed not to take any further action by way of investigation. 

It appears that some application was also made by the respondent to the then 
Chief Justice who on August 28 sent a telegram to the Dftrict Magistrate ordering 
him to stop all proceedings until further orders from the Chief Justice and to return 
all records immediately which had been taken by thei police. 

The District Magistrate acted in accordance with the instructions contained in 
the telegram and issued the necessary orders to the police who complied with them. 
Thereupon Mr. Gauba filed a revision petition against the order of the District Magis- 
trate staying further proceedings. > 

Bosh miter came beio the kamed Senon Judie whe Tar amtie wer boni 
by’ the order of the then Chief Justice, and on September 3, stayed further pro- 
ceedings, and forwarded the revisions to the High Court to be disposed of at the 
same time as the connected revision already pending there. 

Meanwhile Saleh had lodged the two information reports already referred to and 
as a result the police again demanded the papers which they had originally seized 
under Mr. Gauba’s complaint and began an investigation into the crimes alleged. 

The immediate consequence was a further petition by fhe respondent, submit- 
ting that the registration of the information report of August 31 and the proceedings 
taken on it were illegal and unwarranted by law dnd requesting the High Court 
to order the Magistrate to direct that the books should be returned by the police 
and that the investigation might be stayed and depend trpon the result of the petition 
filed by Mr. Gauba. 

An interim stay was granted during the vacation and the hearing before the High 
Court took place on October 24, 1941. 

Two matters were then considered, firstly, the Court’s right to take cognisance of 
Mr. Gauba’s petition which was opposed by both the respondent and the Crown 
and in respect of which there werd croes petitions asking that the proceedings be 
quashed, and secondly; what, if any, order should be issued by way of interfering 
with tle investigation begun by the police on Saleh’s information reports. 

As to the first, the High Court held that the matters complained of by Mr. Gauba 
concerned the action of the respondent, in his official capacity: as receiver and there- 
fore that he being a public servant not removable from his office without the sanc- 
tion of the Local Government, and havin been accused of am offence as such public 
servant, 8. 197 of the Criminal Procedure Code precluded any Court from taking 
cognizance of the offence without the previous sanction of the Government having 
power to order his removal. They accordingly dismissed the complaint and quashed 
the order of the District Magistrate. 

In that case Mr. Gauba had petitioned the Court. The prohibition contained in 
8. 197 is against action by any Court and in these circumstances the decision of 
the High Court was accepted and its order is not the subject of any appeal. „The 
action of the police in investigating Saleh’a charges is a different matter. The posi- 
tion in and time at which a Court is required to take cognizance of the matter has 
not yet been reached, and the only question arising upon this-part of the case & 
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discuased before their Lordships is whether the Court which in its inherent jurisdic- 
tion under a 561A of the Criminal Procedure Code has powgr to make such 
orders aa may! be necessary to prevent’ abuse of the process of the Court or other-) 
wise secure the ends of justice, is, in the present case justified, in using their powers 
to quash the police investigation. 

The High Court decided that it Was entitled to quash the proceedings and pro- 
hibit the investigation. Their grounds appear to have been that similar charges were 
levelled against the respondent four years earlier. Some of these charges they said 
were then actively disproved ami the rest held tg be ugfounded in “an enquiry held 
as a consequence of the application to remove the respondent from his post of 
receiver of the property. In those and in these proceedings, as the High Court 
points out, Saleh accused Himself of having been a party to a corrupt conspiracy to 
defeat the ends of justice. The Judges appear to have mmde a careful examination 
of the previous record, to have come to the conclusion that Saleh’s evidence was 
unacceptable, and to have searched the records of the police investigation until it was 
stopped, in order to see if any information beyond that contained in the earlier pro- 
ceedings was forthcoming. In the result they found none 
All this may be good ground for a rejection of Saleh’s accusation and a dismissal 
of any prosecution” launched upon his information if such a prosecution ultimately 
takes place and if the Court are’ then satisfied that no crime has been established. 
But that stage has not been reached. It is conceded that the findings in a civil pro- 
ceeding are not binding in a subsequent prosecution founded upon the same ot 
similar allegations. Moreover, the police investigation was stopped and it cannot be 
said with certainty that no more information could be obtained. But even if it were 
not, it is the duty of a criminal Court when a prosecution for a crime takes place 
before it to form its own view and not to reach its conclusion by reference to any 
previous decision which is not binding upon it. 

In their Lordships" opinion, however, the more serious aspect of the case js to be 
found in the resultant interference by the Court with the duties of the police. Just 
as it is essential that every ond accused of a crime should have free access to a 
court of justice so that ha may be duly acquitted if found not guilty. of the offence 
with which he is charged, so it is of the utmost’ importance that the judiciary should 
not interfere with the police in mattera which are within their province and into 
which the law imposes upon them the duty of enquiry. 

In India, as hag been shown, there ig a statutory right on the part of the police 
to investigate the circumstances of an alleged cognizable crime without requiring any 
authority from the judicial authorities, and it would, as their Lordships think, be an 
unfortunate result if it ehould be held possible to interfere with those statutory rights 
by an exercise of the inherent jurisdiction of the Court. The functions of the judi- 
ciary and thé police are complementary, not overlapping, and the eombination of 
individual liberty with a due observance of law and order is only to be obtained by 
leaving each to exercise its own function, always of course subject to the right of the 
Court to intervene in an appropriate case when moved under s. 491 of thd Criminal 
Procedure Code to give directions in the nature of kabeas corpus. In mich a case as 
tha present, however, the Court’s functions begin when a charge is preferred before 
it and not until then. It has sometimes been thought that s. 561A has given in- 
creased powers to the Court which it did mot possess before that section was enacted. 
But this is not so. The section gives no new powers, it only provides that thoee 
which the Court already inherently possess shall be preserved and is inserted, as their 
Lordships think, lest it should be considered that the only powers possessed by the 

are those expressly conferred by the ‘Criminal Procedure Code and that no 
a aed aaa ae alae 
R. 32, 


250 _ THE BOMBAY LAW REPORTER. [VOL XLVIL 


No doubt if no cognizable offence 1s discloaed, and still more if no offence of any 
kind is disclosed, the police would have no authority to undertake an investigation, 
and for this reasqn Newsam J. may well have decided rightly in Chidambaram 
Chaitiar v. Shenmughom Pillai). But that is not this case. 

In the present case the police have under ss. 154 and 156 of the Criminal Proce- 
dure Code a statutory right to investigate,a cognizable offence without requiring the 
sanction of the Court, and to that extent the case resembles Chhatrapat Singh Dugar 
v. Khorag Singh Lochmiram?, in which as the High Court has pointed out their 
Lordships’ Board expressed the view that td dismiss an application on the ground 
that it would be an abuse of the powers of the Court might be to act on treacherous 
grounds. 

Of couree, in the present case, ae in thea petition broughe by Mr. Gauba, no prosecu- 
tion ia possible unless the necessary sanction under s. 197 of the Criminal Procedure 
Code has first been obtained. But that stage like the stage at which the Court may 
legitimately intervene has not in their Lordships’ opinion yet been.reached. The 
question so far is ons of investigation, not prosecution. 

In accordance with their view, their Lordships will humbly advise His Majesty 
that the appeal should be allowed, the decree And ordet-of tne Tigh Couri que 
and the investigation permitted to proceed. 

Solicitor for Crown : Solicitor, India Office ° 

Solicitors for respondent : Speechley, Mumford, & Craig. 


S Present : f 
LORD PORTER, LORD GODDARD AND SIR MADHAWAN NAM. 
MAN MOHAN PAS v. JANKI PRASAD.* 


Trustees—Hody of.trustess to act as one—Whether œ-irustes cam act without co-irustees’ 
assent—Transfer of Property Act (IV of 1882), Sec. 92—-Whether equitable subroga- 
tion applicable in India—Subrogation before and after amendment of Act id 1929. 

The office of .co-trustees is a joipt one. When the administration of a trust is 
vested in oo-trustees, they form but one collective trustee and must execute the duties 
of their office in their joint capactty. If any one refuse or be incapable to join, it is 
not competent for the othera ta proceed without him, but the administration of the 
trust must devolve upon the Court. However, the act of ome trustee done wath the 
sanction and approval of the co-trustees may be regarded as the act of all, provided 
that such sanction or approval is strictly proved. 

Abdul Gofur Mandal v. Umakontc Pondit), referred to with approval 
-* The doctrine of subrogation means the substitution of one creditor for another. 

Section 92 of the Transfer of Property Act, 1882, deals with the rights of subrogation 
of two different classes of persona, The first paragraph deals with the rights of persons 
who have ùn existing interest in the property. The third paragraph deale with the 
rights of strangers who acquire an interest in the property. The right mentioned above, 
referred to usually as “ conventional or contractual” subrogation, is founded upon the 
‘principle of an agreement between a borrower and a lender, that the lender shall be sub- 
rogated to the rights of the original creditor. 

The equitable doctrine of subrogation as expounded in Butler v. Rices has no applica- 
tion in India. 

Ram Tuhul Singh v. Biseswar Lal Sahoo, followed. 

Under the Transfer of Property Act, bfore it was amended in 1929, a mere stranger 
—neither being a surety of the debt, nor being otherwise interested in the property— 
J [19388] A. I. R. Mad. 129. 1 ( 
2 (1916) L L. R. 44 Cal 535, P. a . 2 . [191 : 
* Decided, October 17, 1944. Appeal from 3 (1876) L. R 2 I. A 131. å 
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has, in order tq succeed on the equitable doctrine of subrogation, to prove that there 
was an agreement between him and the debtor or creditor that he ghould receive and 
bold an assignment of the debt as security. ime 

After the amendment of the Act the right of subrogation can be ‘cldimed by the lender 
only if the. mortgagor has by a registered instrument agreed that he shall be ed subro- 
gated. The right can no longer be claimed or granted as before, on very slight evi- 
dence or what.may be described as the semblance of an agreement. f 

The mere fact that ‘money borrowed from a person is used for paying off a previous 
charge does not entitle him to the bengfit of the discharged security. 


THE facts appear sufficiently set, forth in the judgment.’ 


ir Thomas Sirangman K.C. and A. G. P. Pullan, for the appellant. 
C. S. Rewcastle K. C. and W. Wallach, for the respondents. 


Sir MADHAVAN NAR. This is an appeal from a decree of the High Court of 
Judicature at Allahabad, dated September 16, 1938, which reversed a decree of the 
Court of the Subordinate Judge at Allahabad, dated August 18, 1934, and dismissed 
the plaintifi’e suit with costs. 

The plaintiff—the appellant before the Bqard—is a money-lender, and the appeal 
arises out of a suit mstituted by him as a mortgagee of the suit property ‘on a môrt- 
gage, dated December 4, 1926, executed by defendants Nos. 1 to 3—respondents Nos. 1 
to 3 in this appeal. These defendants did not contést the suit. 

In the plaint, Janki Prasad, defendant No. 1, was described as “for self and as 
the ‘yeutwolk’ manager and ‘ karkun’ of Thakurdwara Sri Behariji Mahraj, installed 
in the temple situate in Mohalla Sarai Mir Khan, City Allahabad.” As this descrip- 
tion did not say whether the Deity, Sri Behariji Mahraj—hereinafter referred to as 
the deity or the idol—was or was not a party to the suit, and whether the plaintiff 
wanted a decree against Sri Béhariji Mahraj, defendant No. 4, now respondent No. 
4, Sri Bebariji was made a party through the receiver appointed by the District 
Judge in suit No. 14 of 1932, a suit which had been filed by the plaintiffs in suit No. 
85 of 1927, under s. 92 of the Code of Civil Procedure to have Janki Prasad (res- 
pondent No. 1) and Gopi Nath removed from, the mutwalliship of the idol. Atten- 
tion will be drawn in the course of this judgment to these two suits. 

The original plaint was subsequently amended by the addition of para. (7) (A) 
which is as follows : 

(7) (A) “That Janki Prasad, defendant No. 1, did not in the mortgage deed sued ‘on, 
write himself as the ‘mutwalli’, manager and ‘karkun’ of the Thakurdwara of Sri 
Behariji Mahraj installdd in the temple situate in Mohalla Sarai Mir Khan, even then as 
the amount of consideration of the mortgage deed was paid for the protection of the property 
of Sci Behariji Maharaj, defendant No. 4, and aa defendant No. 1 is the ‘ mutwalli, manager 
f kavkun’ of Sri Beharlji Mahraj it is also binding of the Thakurdwara of Sri Behariji 
Mahraj installed in the temple situate in Mohalla Sarai Mir Khan, city «Allahabad, Sri 
Behariji Mahraj has been made a party to the suit”. 

Later, on February 22, 1934, the plaint was further amended, alleging that defend- 
ants Nos. 1 to 3 (respondents Nos. 1 to 3) were the owners of the property in suit. 

A written statement was filed by the receiver on behalf of the idol. Therein it 
was stated that Janaki Prasad (respondent No. 1) could not and did nbt properly 
safeguard the interests “of the idol ; that the mortgage is not binding on the idol aa 
it was executed by Janki Prasad as the owner of the property ; that assuming there 
was a debt binding on the idol, Janki Prasad and other trustees were bound to pay 
it out of the income of the trust property which was sufficient to pay for the debt ;” 
and that the property of the idol was not in danger of being sold, nor could it be 
sold jn execution. 

The main question in this appeal is, whether on the facts herein set forth the 
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appellant is entitled to a mortgage decree which will be binding on the idol, respond- 
ent No. 4. e 

The facts giving rise to this litigation may be summarised as follows : In 1865, one 
Jagannath died childless, leaving his widow Lalti Bibi and two items of properties, 
referred to in the suit as Nos. 14 and 15. Property No. 14 is the subject-matter of 
the suit mortgage. ° It consisted of four shops in Chowk Allahabad.’ In 1894, Laltt 
Bibi applied to the Allahabad Municipality for. permission to reconstruct item No. 15 
as a temple. The permission was granted. On July 15, 1895, she mortgaged property 
No. 14 for Rs. 3,000 to the temple. œ 

On July 7, 1903, Lalti Bibi executed a “will” by which she dedicated certain pro- 
perties including property No. 14 to the idol, Sri Behariji Mahraj, and appointed 
executors and trustees for the purpose of catrying out the objects mentioned in the 
“will” The “will” recited that she had been empowered by her husband to make 
the dedication of the properties. On March 4, 1907, she executed another “will” 
similar in terms to the first, but appointing different executors and trustees, namely 
Janki Prasad (respondent No. 1), Gopi Nath, and Jugal Kishore. ‘Janki Prasad 
was appointed managing trustee. The “will” stated that she had received the pro- 
paties by right of inheritance from hes husband, that she had constituted the idol 
the owner of the properties after her death, and that none of the managers should 
deal with the properties for their, own purpose or “benefit. 

On July 11, 1907, Lali Bibi mortgaged the property No. 14 for Rs. 4000 to an- 
other idol, Sti Thakurji through its managers, including one Kishan Lal and Janki 
Prasad, and paid off the mortgage of July 15, 1895. ` 

On November 25, 1908, Lalti Bibi died. 

On July 19, 1913, the Secretary of State for India instituted suit No. 95 of 1913, 
in the Court of the Subordinate Judge at Allahabad against Mukandi Lal, the father 
of Janki Prasad, and Janki Prasad, claiming the properties left by Jagannath on the 
ground that he had left no heirs, and that on the death of his widow, the properties 
were escheat to the Crown. In that suit, Janki Prasad filed a written statement, 
claiming that he is “the mutwali, managen and supervisor” of the property in dis- 
pute which comprised Nos. 14 and 15, and that the idol is the “owner” of the 
properties. Mukandi Lal denied the plaintiffs claim; he stated that his grand- 
mother was the “daughter of the uncle” of Jagannath, that other relations were 
alive, and that he was not liable to mesne profits. The trial Court passed on March 
22, 1915, a decree in favour of the plaintiff, but that decree was set aside by the 
High Court on appral, on January 28, 1919, on the ground that the Secretary of | 
State had failed to prove that there were no heirs. 

On July 11, 1919, Sri Thakurji instituted suit No. 141 of 1919, in the Court of 
the Subordinate Judge at Allahabad against the idol, respondent No. 4, through its 
managers Janki Prasad (respondent No. 1), Gopi Nath and Jugal Kishore claiming 
Ra. 8,083-6-6 as due on the mortgage dated July 11, 1907, and sale of the property on 
failure to pay the money. It is noticeable that though Janki Prasad was sued as 
repiesenting the idol, he stated that his father Mukandi Lal was the owner of the 
Property ; he also stated that the mortgage is not binding on the idol under any 
circumstance. 

On June 30, 1920, the Subordinate Judge passed a preliminary decree for sale. On May 
30, 1923, the High Court in appeal Ne. 41 of 1921, upheld the decision of tha 
_ Subordinate Judge, observing in the course of the judgment that “it is somewhat 
difficult to understand the position taken by the first defendant in this case, that is 
to say, it ig not at all clear under what title the first defendant is laying claim 
to the property which was mortgaged.” The grounds of the High Court’s degision 
were aa follows :— l j 
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“There is no proof of any ‘will’ executed by Jagannath in favour of the defendants 
{appellanta) and it followa, therefore, that the only title which they can show to the 
property now sought to be rendered liable for the mortgage debt is tle ‘will’ executed 
by Lalti Bibi. That being so, they are bound to Wischarge the mortgage.” 

On May 8, 1924, a final decree for sale was passed for Rs. 12,043-100 by the 
Subordinate Judge. y 

During the pendency of the suit, Jugal Kishore had died, and by the time of the 
final decree Gopi Nath, the other trustee, had apparently ceased to act. 

During the pendency of the appeal, hoth Mukandi Lal and Janki Prasad carried 
on litigations in one case up to the High Court, against a tenant of the property for 
arrears of rent; for the purposes of this appeal, it is sufficient to say that the claim 
of Janki Prasad was ultimagely disallowed while that of Mukandi Lal was upheld 
on tbe grounds that Lalti Bibi had no right to make a “will” and that Mukandi 
Lal was Jagannath’s heir. s 

On or about January 1, 1926, Mukandi Lal died, and on March 30, 1926, his 
sons Janki Prasad and his brother, Brij Mohan, instituted suit No. 54 of 1926 in 
the Court of the Subordinate Judge at Allahabad against Sri Thakurji for a declara- 
tion that the decree in suit No. 141 of 1919 was null and void as against their right 
of ownership of the.four shops and that the? property in dispute was not saleable in 
execution of the decree passed in fhe said suit. The suit was dismissed on August 
20, 1926. . 

On November 1, 1926, a proclamation in suit No. 141 of 1919 was passed for, the 
gale of the four shops on Dedember 9, 1926. 

Then, on December 4, 1926, Janki Prasad approached the Appellant for a loan on 
a mortgage of the suit property to pay off the decretal amount. The parties ta the 
deed were Janki Prasad, his brother Brij Mohan, and the latter's minor son—res- 
pondents Nos. 1 to 3 in the present appeal! the security consisted of the four shops 
(the suit property) : the consideration was Rs. 14,500 of which Rs. 13,95813-6 were 
left with the appellant for payment to the decree-holder ; the balance was accounted 
for by the cost of the stamp, certain payments for house tax and repairs and a sum 
of Rs. 168-9-6 paid to the mortgagors in cash. Payment to the decree-holder was 
duly made, the actual amount being Rs. 13,949-14-7 of which Rs. 402-8-0 was re- 
funded. The appellant advanced the money under the deed after taking legal advice. 
The deed recited the death of Lalti Bibi in 1908 and then proceeded as follows :— 
“ After her death Mukandi Lal our father remained im possession by right of inheritance. 
After the death of Lala Mukandi Lal, we, thd executants, have been in proprietary posses- 
sian and occupation of the house property aforesaid. The debt aforesaid in satisfaction of 
which the above-mentioned house has been advertised for sale was incurred under a mort- 
gage deed executed by Musammat Lalti Bibi aforesaid and the amount of the mortgage 
deed had been held to have been borrowed for lawful and valid expenses. by the Hon'ble 
High Court, at Allahabad in first appeal No. 41 of 1921, The liability of the debt aforesaid 
haa been laid on the house sought to be sold by auction. ft is, therefore, very necessary 
to pay this amount in order to safeguard the property which is likely to prove beneficial to 
the family and to the minor.” ; 

Clauses 2, 5 and 8 of the deed were as follows :— 

“(2) We shall repay in full the entire amount of this mortgage inci 
along with interest in five year”. E Soe aapea 
“ (5) For the satisfaction of the creditor and in order to secure payment of the amount 
of this mortgnge-deed, the principal along wit! interest, we have mortgaged without posses- 
sion house No. 14 aforesaid, comprising four shops specified as given below, without the 
exception or omission of any right, or thing together with its site and all the rights and 
interests appertaining to the house aforesaid, held by us at present or which we might 
acquire in future, which does not stand hypothecated or pledged to anyone other than 
umd: the decree mentioned above in satisfaction of which it has been advertised for mle 
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and which is free from all sorts of charges and claims of others. We shall not mortgage or 
tranafer in any other manner the mortgaged property noted below to anyone till payment in 
full of the amount of this mortgage-deed. if, we do sd, it shall be invalid in face of this 


document.” 
“ (8) The creditor shall have and shall continue to have all powers and rights of sale 


by auction which the decree-holder in suit No. 41 of 1921 aforesaid has im satisfaction of 
which the property Ras been advertised for sale.” 

“Suit No. 41 of 1921” in cl. 8 is a slip for appeal No. 41 of 1921 that being the 
appeal against the decree in Suit No. 141 of 1919. 

On July 27, 1927, Kishan Lal and others’ as “ worshippers of the temp ” of the 
idol instituted suit No. 85 of 1927 in the Court of the Subordinate Judge at Allahabad 
against respondent No. 1 and Gopi Nath, the surviving trustees of the idol and its 
properties, for a declaration that properties Nos. 14 and 1% be declared a wakf property 
belonging to respondent No. 4 (the idol) and that the defendants are trustees. In 
para. 11 of the plaint it was set out that respondent No. 1 now claimed the property and 
. denied it to be wakf property belonging to respondent No. 4. Respondent No. 1 filed a 

written statement in which he stated, amongst other pleas, that he was not in posses- 
sion of the properties under any trust, nor was the property wokf. He said this was 
so, ad a result of the decision in suit No. 95 of 1913, the suit by the Secretary of 
-State for India—and of the litigations carried on by his fathef against tenants by 
which the wakf created by Lalti, Bibi became infructuous, and the whole property 
went into the possession of Mukandi Lal on whose death he and his brother succeeded 
to it The Subordinate Judge held that it was not shown that Jagannath had given 
authority to his wife to create a trust and that therefore the property was not trust 
property. On May 11, 1932, the High Court on appeal beld that Lalta Bibi had 
made the wakf on the authority of her husband, that the property was validly dedi- 
cated by her to the idol as a public endowment and -that respondent No. 1 and 

Gopi Nath had become validly appointed trusteea. The decree of the Subordinate 
Judge was accordingly set aside. Against this decree an appeal was filed in the Privy 
Council and on March 5, 1936, was dismissed for want of prosecution. 

Meanwhile, on July 16, 1932, the appellant, the “mortgagee, filed the suit (O. S. 
No. 47 of 1932) which haa given rife to this appeal. Evidently, when the High 
Court gave its judgment on May 11, 1932, holding that the dedication of the pro- 
perty was valid, he must have considered it was high time to fil a suit to recover 
his money. 

Totoni the narrates e oa nae iter tn tu aire litiatioan 

On December 8, 1982, Brij Mohan (respondent No. 2, brother of respondent No. 
1) ipstituted suit No. 83 of 1932 in the Court of the Subordinate Judge at Allahabad 
against Kishan Lal and three others—Ptaintiffs in suit No. 85 of 1927—for a declara- 
tion that the property in suit Nos. 14 and 15 was his personal property ; respondent 
No. 1 was added as defendant No. 5. It is enough to state that on February 13, 
1934, the Subordinate Judge dismissed the suit, holding that Lalta Bibi had the 
necessary authority of ber husband tb make the “will” of 1908. On April ‘19, 
1938, the appeal filed by Brij Mohan against the decree was dismissed by the High 
Court. 

On October 12, 1932, Lal Kishan Lal, already mentioned, and othere brought suit 
Na. 14 of 1932 under s8. 92 Civil Procedure Code, for the removal of respondent No. 1 
and Gopi Nath from the office of trustees. Gopi Nath died during the pendency of the 
suit. On August 23, the District Judge decreed the suit and ordered respondent 
No. 1 to be removed from the office of trustee. It was in the course of this suit 
that Mr. R. N. Basu was appointed receiver of the properties by order of the Court 
dated December 9, 1932. As stated already, when the respondents Nos. 1 to 3 failed 
to contest the present suit, the idol, respondent No. 4, was made a party to it threugh 

A i 
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The trial Court framed nine iseues of which the following are maferial for the 
purposes of this appeal :— 

“1. ‘Whether the property mortgaged belonged to the defendants Nos 1-3 or to de” 
fendant No. 4, on the date of the mortgage im suit? 

2. Whether Janki Prasad, Brij Moban Des and Mannu Lal executed the mortgage in 
suit? Is the mortgage in suit binding on defendant No. 4? 

4, Whether the property in suit is Hable to sald under the mortgage in suit? 

6. Whether the mortgage bond in suit was executed by a person competerh to mortgage 
the property of defendant No. 4? * Me á 
9. Whether the mortgage in suit was executed in the interest of defendant No. 4? 
If so, how does it affect the suit?” 

On the above issues and *bthen relevant mattera the Subordinate Judge found that 
the property in suit belonged to the idol and not to respondents Noa. 1 to 3; that 
the deed was executed by respondents Nos. 1 to 3°; that the decree in suit No. 141 of 
1919 was a valid charge on the trust property ; that the idol was benefited from the 
consideration of the mortgage to the extent of Rs. 13,547-6-6, the amount payable 
under the decree ; that respondent No. 1 alone was the de fecto manager and trustee 
and was entitled to act in an emergency and save the property from) destruction and 
preserve it for the*benefit of the idol; and that respondents Nos. 2 and 3 had no 
title to the property and that “ th®ir joining in the suit would not, affect in any way.” 
He further beld that cl. 5 of the mortgage deed which he described es an “ all estate 
clause” conveyed not only the title of respondent No. 1 expresaly mentioned in the 
bond but his title to the property as a trustee and manager of the idol. He stated : 
“I agree with the contentions of the plaintiffs learned Counsel that in the case of 
transfer all the rights and title of the transferee whether patent or latent is transfer- 
red.” 

In the result, the appellant was given a decree for Rs. 13,547-66 together with 
interest amounting to Rs 18,873-5-9 with proportionate costs against defendant 
No. 4. Š 
Shortly stated, it is clear from what has been said above that the Subordinate 
Judge came to the conclusion that though the property mortgaged under the deed 
belonged to the idol and not to the mortgagors, & could be proceeded against under 
the suit mortgage- because (1) the appellant by discharging the mortgage debt by 
hia loan had subrogated himself to the rights of the decree-holder in Suit No. 141 
of 1919 in which he had obtained a decree for the sale of the suit property; and 
(2), under clause 5, read presumably with his finding that respondent No. 1 was 
the de facto manager, the rights of the idol in the property had been validly mort- 
gaged by him by. mortgaging all rights and interest which he held, which would 
include the title to the property vested in him as trustee of the idol also. In sup- 
port of ground No. 1, the Subordinate Judge relied on the, equitable doc- 
trine of subrogation enunciated in the well-known decision of Butler v. Rice. 

In passing, he also referred to secs, 91 and 94 of the Transfer of Property Act. 

On appeal, the learned Judges of the High Court held that the appellant ig not 
entitled to the righte of subrogation under sec. 92 of the Transfer of Property Act 
which they held-applied to the case, as the money was advanced to respondent No. 
1 and his relatives, and not aa required by the section, to the “mortgagor,” the 
idol, “ whom respondent No. 1 was not representing.” They also added that having 
regard to the circumstances of the case, the trial Court was “ incorrect in finding 
that at the time of the mortgage deed in 1926 Janki Prasad was de facto manager and 
mutwalli” of the idol and that he could not by himself represent its interests, and 
that the deed was not binding on the idol as it was not executed by all the trustees. 

e 1 [1910] 2 Ch 277. 
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They agreed with the Subordinate Judge on his other findings, In the result, the 
decree of the trial Court in favour of the appellant was set aside. 

In this appeal, Sir Thomas Strangman argued that “in the circumstances of the 
“case the appellant was entitled to be subrogated to the rights of the decree-holder 


` in Suit No. 141 of 1919” and further, he supported the judgment of the Subordinate 


P 


Judge for the reasons therein given. 

‘Ag the question: tor decision: e whether the iiaae dad S binding on “the Gaal: 
their Lordships will first examine the terms of the deed to which they have already 
drawn attention. - After reciting the death bf Lala Bibi in 1908, the document 
states that since her death” Mukandi Lal, father of the executants, had been in 
possession of the suit property by right of inheritance and since his death the ex- 
ecutants had been ih “ proprietary, posession ” thereof.* Then it states that it is 
necessary to pay the mortgage debt on the property which had been created by Lalta 
Bibi for valid reasons as found by the High-Court in A. S. 41 of 1921, that the pro- 
perty is sought to be eold in auction and that it is necessary to pay the debt to 
safeguard the property “which is likely to prove beneficial to the family and to the 
minor.” Then it saysjn claused 5 and 8 that all the rights and interests appertain- 
ing to the house held by the executants ‘at present, or we ( the executants ), might 
acquire in future” are pledged for the loan and that “the creditor shall have all 
powers and rights of sale by auction which the dé@cree-holder in Appeal No. 41 of 
1921 has in satisfaction of which the property has been advertised for sale.” It is 
clear ta their Lordships that respondent No. 1 purported to execute the deed along 
with his brother and his son, claiming the property as their own family property. In 
the whole of the document from beginning to end there is no mention whatever that 
the idol has any rights in the property. It is no doubt true that the necessity for 
the joan was said to be the impending sale of the property and the execution of 
the decree against the idol, but the property is to be safeguarded as it is likely to 
prove beneficial to the family and the minor, and*not to the idol. In their Lord- 
ships’ opinion the document by its terms does not purport to mortgage the interests 
which the idol has mi the property. This is the opifion of the High Court as well 
as of the trial Court also; if so, it is difficult to see how under the empresa terms of 
the document any intereat which the idol has in the property. can be proceeded 
against. 

The Subordinate Judge, however, thinks its interests in the property have been 
mortgaged because of clause 5 of the deed, read in the light of his finding that at 
the time of the deed respondent No. 1 “alone” was the de facto manager and 
trustge of the idol and was entitled to act in emergency. Shortly put, the reasoning 
is that clause 5 of the deed by mortgaging all his rights in the property has mortgaged 
his rights as a trustee-of the idol also and as he “alone” was, aa the result of his 
finding, the de, facto trustee, the entire inferedt of the idol has been validly mort- 
gaged under the document. 

Assuming that the Subordinate Judg#’s interpretation of clause 5 is right, to sup- 
port his finding it is still necessary to show that at the time respondent No. 1 “alone” 
was the de facto manager and trustee of the idol entitled to act in emergency. On 
this point the learned Judges of the High Court have come to the conclusion that in 
the circumstances of the case “Janki Prasad neither purported to represent Sri 
Thakurji (the idol) nor would he have been a proper person to represent Sri 
Thakurji in any transaction.” Their Lordships are in accord with this opinion. As 
they read the “will” of Lalta Bibi, though some powers are given to the trustees 
to act singly in para. 12, the document, as pointed out by the High Court, dees not 
give to a single meufwalli any power to execute a deed of transfer—nor is such a 
power given to him by law. In the suit by the Secretary of State for India ( Suit 
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No. 95 of 1913 ) respondent No. L set up the title of the idol to the suit property. 
His view seems to have undergone a change as a result of that sfiit. In subeequent 
litigations, first somewhat vaguely and then definitely he pressed his family’s clainw 
to the property though in fact during all that time he continued to be one of the 
trustees of the idol. He might have ‘had some justification for doing so as a result 
of the decision in the rent suite, and of the order for the mutation of names in the 
municipal registers with respect to the property made on July 1, 1926, in favour 
of himself and his brother Brij Mohan. On March 30, 1926, however, these two 
brought the Suit No. 54 of 1936 to scl aside thg decreg in Suit No. 141 of 1919 in 
which it is said that on the death of Lalta Bibi, Mukandi Lal became the owner of 
the property and was in possession through his lifetime, and the plaintiffs are des- 
<ribed as heirs of Mukand¥ Lal. The suit was. dismissed as an attempted compro- 
mise fell through and the suit property was brought to sale by the decree-holder in 
erecution of his decree. It was then, and not till then, that the mortgage deed was 
‘executed and the money borrowed by the executants to save the property from sale ; 
and consistently with the claim which they had been urging they stated in the deed 
that the property belonged to them. These facts stated here in bare outline, and 
the evidence in the case, all of which have been examined by the learned Judges, 
support their conclusion that at the time of the mortgage respondent No. 1 was not 
competent by himself alone to refresent the idol npr did he as a matter of fact pur- 
port to represent it. It is true that the final decree in the mortgage suit, No. 141 of. 

1919, was granted against the idol “through” respondent No. 1 alone and that the 
-decree and sale proclamation also mentioned his name only, but the suit was brought 
against all the three trustees and the mere statements if the decree and proclamation 
do not amount to any valid declaration that respondent No. 1 was the sole trustee 
entitled to act on behalf of the idol. In this cqgnnestion attention may be drawn to 
the fact that though in September, 1927, Gopi Nath made an application in Suit No. 
85 of 1927 that he be exempted ‘from the case, yet the High Court held that the 
property belonged to the idol and that respondent No. 1 and Gopi Nath had validly 
‘been appointed trustees under tHe “ will” 

The position in 1926 with regard to the trustee was this +—Lalta Bibi had under 
her “will” of 1907 appointed three trustees, respondent No. 1, Gopi Nath and Jugal 
Kishore to manage the affairs of the idol. Of these, Jugal Kishore had died during 
the pendency of Suit No. 141 of 1919, and Gopt Nath had “apparently ceased to 
act ”—as mentioned by the High Court—though he remained a trustee. Thys, only 
responders No. 1 continued to interest himself in the suit property in 1926. So 
far, their Lordships have been testing with reference to the evidence the correqiness . 
-of the High Courts finding that he did not represent the trustees in the suit tran- 
saction and was acting only‘ for himself. This finding if correct would show that 
he cannot by his execution of the document convey the property of the idol to the 
appellant. 

Even if their Lordships accept the finding ‘of the Subordinate Judge that respon- 
dent No. 1 was the de facto manager and trustee entitled as such to act in emer- 
‘gency, still in law, thd execution by him alone of the deed would be ineffective in 
conveying a valid claim to the suit property. In this connection attention may be 
‘drawn to the following statement of the law from Lewin on Trusts, 14th Edition, 
p. 196 :— 

“In the case of co-trustees the office is a joint one. Where the administration of the 
trust is vested in co-trustees, they all form as it were but one collective trustee, and there 
fore mugt execute the duties of the office in thefr joint capacity. It is not uncommon to 
hear one of several trustees spoken of as the acting trustee, but the Court knows no such 
-distinction ; all who accept the office are in the eyes of the law acting trustees. If any one 
or Be incapable ta join, it is Rot competent for the others to proceed without him, but 
R. 33. 
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the administration of the trust must in that case devolve upon the Court. However, the 
act of one trustee done with the sanction and approval of a co-trustee mayt ba regarded as 
‘the act of both. But such sanctiqn or approval must be strictly proved.” 

Their Lordships consider this to be a correct statement of the law applicable in 
England and that the same doctrine applies in India also [see Abdul Gofur Mandal 
Vv. Umakanta Pandit]. For these reasons, the mortgage deed is not binding on 
the trust estate. : 

Their Lordships will now proceed to consider whether the appellant is entitled to 
be subrogated to the rights of the decree-holder in Suf No. 141 of 1919, on the broad 
ground that the debt binding on the suit property having been paid off with his money, 
it became liable for the said amount The doctrine of subrogation is in essence a 
simple matter. It means-the substitution of one creditor for another. The law of 
subrogation in India is contained in s. 92 of the Transfer of Property Act. This 
section is new and was inserted by 8. 47 of Act XX of 1929. By s. 39 of the amend- 
ing Act, ss. 74 and 75 of the Transfer of Property Act which contained only in an 
imperfect form the law of subrogation were repealed. The new section deals with the 
rights of subrogation of two different classes of persons. 

The first paragraph, which deals with the rights of*persons who have an existing 
interest in the property, states that :— : 

“ Any of the persons referred to ines. 91(other than the mortgagor) and any co-mortgagor 
shall on redeeming property subject to the mortgage, have, so far as regards redemption, 
foreclosure or sale of such property, the same righta as the mortgagee whose mortgage he . 
redeems may have against the morigagor or any other mortgagee.” 

The third paragraph with reference to which the case of the appellant was argued 
deals with the rights of strangers who acquire an interest in the property. It runs 
as follows :—- . 

“A person who has advanced to a mortgagor mon with which the niortgage has been 
redeemed shall be subrogated to the rights of the ee whose mortgage has been re- 
deemed, if the mortgagor has by a registered instrument agreed that such persons shall be 
ao subrogated.” s 

The right mentioned above, referred to usually as “conventional or contractual” 
subrogation, is founded upon the principle of an agreement between a borrower and 
a lender, that the lender shall be subrogated to the rights of the original creditor. 

As 8. 92 was not in force at the time of the suit, mortgage, viz. December, 1926, the 
question was raised whether or not it has retrospective operation. On this point tha 
opinions of the High Courts in India are divided. The case was also argued with 
refesence to the law as it stood prior to the amendment. Their Lordships, however, 
do not think it is necessary to decide 'the question whether the section has or has not 
retrospective effect, as in their opinion the appellant is not entitled to the right of 
subrogation whether the case is governed by s, 92 or by the previous law. 

Under the statute the question to be decided is whether on the findings arrived at 
by the High Court, which their Lordships endorse, the appellant’s case for subrogatian 
would fall within the language of paragraph three of s. 92. The facta have establish- 
ed that the appellant has loaned money to respondent No. 1, and with the money 
90 obtained’ the decree debt in A. S. 41 of 1919 was discharged by him and in conse- 
quence the idol was benefited, the trust estate having been freed from the burden 
imposed on it by the decree. But the appellant in order to succeed must prove that 
the money was advanced by him to the mortgagor. In the present case that hag 
not been proved as the money was advanced not to the idol through its trustees, but 
to respondent No. 1 personally who could not by himself represent the idol* nor is 
any registered instrument executed by both trustees forthcoming ; the only document 
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is that aigned by respondent No. 1 alone. For the same reason, the agreement in 
clause 8 af the deed also does not advance the case of the appellant, as, at best it ig 
only an agreement by a single trustee. The defect which has proved fatal to the 
appellant’s claim under the document has proved equally fatal to his claim based on 
the statute also. 

Turning now to the law as it was in 1926, Sir Thomas Strangman iested his case 
upon the equitable doctrine of subrogation enunciated in Butler v. Rice In that 
case, a husband obtained money on the property of his wife to pay off a mortgage 
debt binding on her property Without her knowledge and authofity, and relief was 
given to the creditor, a mere stranger, who had no interest in the property, on the 
principle of subrogation. his decision would seem to support the view that a mere 
volunteer who discharges a mortgage debt binding on the property, as im the present 
case, could claim to be subrogated to the rights of the creditor on the mortgaged 
property for the amount paid by him. Whatever force such a doctrine may poseess 
in England, the Board hag negatived such a plea as regards India—see Ram Tuhul 
Singh v. Biseswar Lall Schoo» Even before the amendment of the Act, to support 
a claim to subrogation by one who has lent money to a mortgagor to redeem a mort-, 
gage, an agreement express or implied that the lender shall be subrogated to the 
rights of the creditor was necessary to be proved. In this connection reference may 
be made to the Board’s decision in Raja Janaki Nath Roy v. Ritia Pramatha Nath 
Mako* where in considering what was the law as to “partial subrogation” before 
the Act was amended by Act XX of 1929, Lord Romer who delivered the judgment 
of the Board obeerved as follows (p. 99) :— 

* Taking first the law as it stood in December, 1927, it has nowhere been better expressed 
than it was by Mookerjee J., in Gurdeo Singh v. Chandrika Singh* That learned Judge said 
this: ‘It may be said, in general, that to entitle omd to invoke the equitable right-of sub- 
rogation, he must either occupy the position of a surety of the debt, or must have made the 
payment under an agreement with tHe debtor or creditor that he should receive and holdan 
assignment of the debt as security, or must’ stand in such a relation to the mortgaged pre- 
mises that his interest cannot otheftwise be protected.’ ” 


The rest of the obserwations are not relevant %s they deal with the immediate ques- 
tion which the Board was then considering. 

_It is clear from the above statement of the previous state of the law that the 
appellant being a mere stranger—neither being a surety of the debt, nor being other- 
wise interested in the property—has in order to succeed on the equitable doctrine of 
subrogation toe prove that there was an agreement between him and the debtor or 
creditor that he should necefve and hold an assignment of the debt as security.e As 
he has not been able to prove such an agreement, his appeal faila even under the 
previous state of the law. 

After the amendment of the Act the right of subrogation can be caimed by the 
lender only if the mortgagor has by a registered instrument agreed that he shall be 
so subrogated. The right can no longer be @laimed or granted as before, on very 
slight evidence or what may be described as the semblance of an agreement. In the 
present case, in their Lordships’ view, there is no such evidence or semblance of an 
agreement between thé appellant and the idol, or the creditor. The mere fact that 
money borrowed from him was used for paying off a previous charge does not entitle 
the appellant to the benefit of the discharged, security. 

Lastly, it was argued forcibly, that if the appellant fails in the present suit the 
idol geta the property freed from liability with the aid of the appellant’s money ; and 
that thefefore relief should be given to him on general principles of justice and equity ; 
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a os — by their Lordships in Ram Tukul Singh v. Biseswar Lall Sahoo 
(p. :— 

> “it is not every case in which a man has benefitéd by the money-of another, that 
an obligation to repay that money arises, The question is not to be determined by nice 
considerations of what may be fair or proper according to the highest morality. To support 
such a suit there must be an obligation express or implied to repay. It is well settled that 
there is no such obligation in the case of a voluntary payment by A of B's debt...” 


After giving full weight to every argument yrged by the learned Counsel on behalf 
of the appellant, their Lordships arg unable to hold that the decision of the learned 
Judges of the High Court is wrong. They will humbly advise His Majesty that this 
appeal should be dismissed with the costs of the contesting respondent. 

s 





Preseni : 


VISCOUNT SIMON E. C., Lord ROCHE, LORD PORTER, LORD GODDARD, AND SR 
MADHAVAN NAR. : 


EMPEROR v. BENOARI LAL SAIRMA.* 


Ordinance II of 1944—Whether ultra viree—Emergency fo make laws or Ordinances—Special 
_ Courts, creation “of—Construction® of enacted words—Choice of Courts, whether con rest 
. with legislature. 

Ordinance II of 1942 is a valid Ordinance. í ; 

Paragraph 72 of the Ninth Schédule of the Govermment of India Act, 1935, does 
not require the Governor General to state that there is an emergency, or what the 
emergency is, either in the text of the Ordinance of at all, and aseuming that he acts 
bona fide and in accordance with his statutory powers, it does not rest with the Courts 
to challenge his view that the emergency exists. The question whether an emergency 
existed at the time when an Ordinance is made and promulgated is a matter of which 
the ‘Governor General is the sole judge. 

An emergency for making an Ordinance may well grist “ which makes it necessary to 
provide for the setting up of special criminal Courts” without requiring such Courts to 
be actually set up forthwith all over’ India. It does- not in the least follow that the 
bringing of special Courts into actual existence and operation all over India must take 
place at the same time. i 

There is no valid objection, in point of legality, to the Governor General's Ordinance 
taking the form that the actual setting up of a special Court under the terms of the 
Ordinance should take place at the time and within the limits judged ta be necessary 
py the Provincial Government specially concerned. This is not delegated legislation 
at all. It is merely an example of the not uncommon legidative arrangement by 
which the local application of the provision of a statute is determined by the judgment 
of a local administrative body as to its necessity. ` 

Where the condition as to emergency js fulfilled, the Governor General acting under 
paragraph 72 may. repeal or alter the ordinary law as td the revisiomary jurisdiction of ` 
the High Court, just as the Indian [egislature can do. 

The question whether an Ordinance is istra vires or ultra vires does not depend on 
considerations of jurisprudence or of policy. It depends simply on examining the 
language of the Government of Indi& Act and of comparing the legislative authority 
conferred on the Governor General with ‘the proviaions of the Ordinance by which he 
is purporting to exercise that authority. It may be that as a matter of wise and well- 
framed legialation it is better if circumsfancea permit to frame a statute in auch a way 
“that the offender may know in advance before what Court he will be brought if he is 
charged with a given crime; but that ie a question of policy, not of law. There is no 
thing in the Indian Constitution to render invalid a statute, whether passed by the 
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Central Legislature or under the Governor General’s emergency powers, which does not 
accord with this principle. e 

In construing enacted words the Courts are not concerned with the policy involved 
or with the resulta involved, injurious or otherwise, which may follow from giving 
effect to the language used. There is nothing underiying the written constitution of 

India which debars the Executive authority, though specially authorised by the Statute 

or Ordinance to do s0, fron giving directions after the accused has been arrested and 

charged with crime as to the choice of Court which 1s to try him 

There is not the slightest doubt that the Parliament of Westminster can validly enact 
that the choice of Courts mest rest with an ive authority. There is no reason 
why the same discretion cannot be conferred in India by the law-making authority, 
whether that authority ia the Legislature or the Governor General, as an exercise of 
the discretion conferred en the authoity to make laws for the peace, order and good 

Government of India. À` 
Tue facts appear sufficiently from the judgment. 

Macaskie K. O; Sir Walter Monckton K. C., Sir Thomas Strongman K. C., W. 
Wallach and R. K. Hundoo, for the appelant. 

Camyns Carr K. C., J. M. Parikh and Ralph Parikh as amici curiz. 

Viscount SIMON L. C. This is an appeal by the Government of India from a 
judgment of the Federal Court (Varadachariar C. J. and Zafrulla Khan J., Rowland 
J., dissenting) dated January 4, 1943, dismissing an appeal from a judgment of 
the High Court at Calcutta (Sir Harold Derbyshire C. J. Khundkar J. and Sen 
J.) setting aside a conviction of 15 individuals by a Special Magistrate purporting 
to*act under Ordinance No. II of 1942 promulgated by the Governor-General on 
January 2, 1942, The ground upon which the conviction was set aside was that the 
Ordinance was wira vires. The question is largely academic, for upon Ordinance 
No. II being declared by the Federal Court to Ke ultra vires, Ordinance XIX of 1943 
was promulgated to replace it. ut in view of the elaborate argument that has taken 
place and the way in which the topic has been dealt with in the judgments in India, 
their Lordships think that the better course is to decide the question whether Ordinance 
II is invalid, especially as this may be of assistance in deciding other questions which 
may arise hereafter as to the validity of Ordinances made, in cases of emergency, by 
the Governor-General under the authority of s. 317 and para. 72 of sch. 9 of the 
Government of India Act, 1935. 

Their Lordships must, however, make a preliminary obeervation on the way in 
which the issue of the validity of the Ordinance Has been dealt with by the Indian 
Courts. The appeal from the Special Magigtrate who convicted the accused was 
brought to the High Court under its criminal revisionary jurisdiction by a pétition 
for revision under ss. 435 and 439 of the Code of Criminal Procedure. Thie assumes 
that the Court below was a valid inferior Court whose decision calls, in the view 
of the appellants who were convicted and sentenced by it, for revisién. But if the 
Special Magistrate who tried the case was a valid Court, duly authorised by the 
Ordinance, then by the very terms of the Ordinance, there is no appeal td the High 
Court. Mr. Justice Sen, at the beginning of his judgment in the High Court, points 
this out very clearly. If, on the other hand, the Ordinance had no validity, the 
Special Magistrate was in the same position as a private person who took upon himself 
to conduct a trial of the appellants and to sentence them to imprisonment without any 
authority at all. In this latter alternativé, the remedy of release by process in the 
nature of kabeas corpus (s. 491 of the Criminal Procedure Code) would be the ap- 
propriqte remedy. Their Lordshipe content themselves with pointing this out, with- 
out, seeking to dispose of the litigation on this ground, as in their opinion the matter 
can be satisfactorily dealt with by considering whether the objections taken to the 
Ordinance have any validity. ` 
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The Governor-General purported to make and promulgate the Ordinance under 
a power conferred ọn him by para. 72 of sch. 9 of the Government of India Act, 1935. 
That paragraph—which must, of course, be read in the light of the India and 
Burma (Emergency 'Provisions) Act, 1940 (whereunder the operation of the words 
“for the space of not more than six months from its promulgation” was suspended 
during the period therein specified)—provides as follows :— 

“72. The Governor-General may, in cases of emergency, make and promulgate ordinances 
for the peace and good government of British India or any part thereof, and any ordi- 
nance so made shall, for the space of not moreethan six months from ita promulgation, 
have the like force of law as an Act passed by the Indian legialature; but the power of 
making ordinances under this section ie subject to the like restrictions as the power of the 
Indian legislature to make lawa ; and any ordinance made under this section is subject to the 
like disallowance aa an Act passed by the Indian, legislature, may be controlled or super- 
seded by any such Act.” 


It is to be observed that the paragraph does not requird the Governor-General to 
state that ‘there is an emergency, or what the emergency is, either in the text of the 
Ordinance or at all, and assuming that he acts bona fide and in accordance with his 
statutory powers, it cannot rest_with the Courts ta challenge his view that the emer- 
gency exists. In the present instance, such-questions are immaterial, for at the date 
of the Ordinance (January 2, 1942), no one could quggest that the situation in India 
did not constitute an emergency of the most anxious kind. Japan had declared war 
on the previous December 7 : Rangoon had been bombed by the enemy on December 
23 and again on December 25 : earlier Ordinances had recited that an emergency had 
arisen which required special provision being made to maintain essential services, to 
increase certain penalties, to deal with looting of property left unpfotected by evacua- 
tion of premises, and so forth. Their Lordships entirely agree with Mr. Justice Row- 
land’s view that suth circumstances might, if necessary, properly be considered in deter- 
mining whether an emergency had arisen ; but, as that learned Judge goes on to point 
out, and, as had already been emphasised in the High Court, the question whether an 
emergency existed at the time when an Ordinance is made and promulgated is a matter 
aí which the Governor-General is the sole judge. This proposition was laid down by 
the Board in Bhagat Singh v. The King-Emperor and is plainly right. On September 3, 
1939, the date on which war was proclaimed between His Majesty and Germany, the 
Governor-General; acting under s. 102 of the Government of India Act, 1935, had pro- 
claimed that “a grave emergency exists whereby the security of India is threatened by 
war,” and thereupon the Indian legislature acquired power to make laws for a province 
with respect to any of the- matters enumerated in the “ Provincial Legislative List,” 
wWithethe result that the Governor-General, acting under para. 72 of sch. % had 
in case of emergency the same width of legislative power. 

Two objections, however, were raised to the validity of the Ordinance in connection 
with the question of “ emergency.” The Ordinance’ recited that “an emergency has 
arisen which makes it necessary to provide for the setting up of special criminal 
Courts,” and the body of the Ordinance contained the necessary frame work for 
Courts of Criminal Jurisdiction consisting of Special Judges, Special Magistrates, and 
Summary Courts, the provisions as to their respective limits of jurisdiction and 
procedure, together with restrictions on appeal (which fall to be separately considered 
-in this judgment), but thd Ordinance did not itself set up any of these Courts, but 
provides by s. 1, sub-s. (3) that the Ordinahce 
“ shall come into force in any Province only if the Provincial Government being satisfied 
of the existence of an emergency arising from any disorder within the Province or,from a 
hostile attack on India or on a country neighbouring on India or from the imminence of 


1 (1981) L. R. 58 I. A. 168, 8c. 33 Bo. L. R. 90. ` 


1944. ] EMPEROR V. BENOARI LAL SARMA (P.C )—V count Simon L. C * 28 


such an attack, by notification in the official Gaxette, declares it to be in force in the Pro- 
vince, and shall cease to be in force when such notification is rescinded.” 

In view of this last provision, it was contended that the Ordfnance was invalid: 
either because the language of the ection’ showed that the Governor-General, note 
withstanding the preamble, did not consider that an emergency existed but was mak- 
ing provision in case one should arise in future, or else because the section amounted 
to what was called “delegated legislation,” by. which the Governor-General without 
legal’ authority sought to pass the decision as to whether an emergency existed to the 
Provincial Government instead of deciding it for himself. 

There is, in their Lordships’ opinion, no valid ground for either of these contentions. 
As regards the first one, it is eneugh to say that an emergency may well exist which 
“ makes it necessary to progide for the setting up of special criminal courts” without 
requiring such Courts to be actually eet up forthwith all over India. Any other 
view would appear to deny to the Governor-General the possibility, when faced with 
an emergency, of making provisions which could be instantly applied if the danger 
increased and became even more critical to the part of India where it was necessary 
to apply them. It would in fact (as Beaumont C. J. observed in reference to a 
similar objection in the Bombay High Court, in Sreekant Pandurang v. Emperor’), 
deny to the Goveqnor-General, when faced’ with an emergency, the exercise of any 
foresight in the protection of the State. He may well have considered that, in 
view of the existing emergency, it was necessary t® have a scheme for Special Couits 
drawn up and all ready for application if the existing emergency was further aggra- 
vated. A very similar situation arose in thia country when, under the Emergency 
Powers Act, the Government devised and prepared for instant application a system of 
Zone Courts which were to be put into force only if, owing to invasion by the enemy 
or the like, the ordinary courts in some part of the country were judged unable to 
function satisfactorily. Mr. Justice Sen in the High Court expressed the opinion that 
“the provisions of this Ordinance proclaim unmistakably that the Governor-General 
did not think that an emergency which necessitates the Ordinance actually existed. 
He may have thought that such an emergency may arise at some future time That, 
however, is not enough. `The Governor-General had no power to promulgate this 
Ordinance unless he was of opinion that the emergency requiring it actually existed ; 
it ig therefore wira vires of the Governor-General.” With all respect to the learned 
Judge, their Lordships are quite unable to accept this reasoning: it is perfectly pos- 
sible, and indeed it is quite obvious, that the Governor-General regarded the situation 
on January 2, 1942, as constituting an emergency—in view of what was happening’ it 
would be remarkable if he did not—and this justified and authorised the Ordinance 
providing in advance for Special’ Courts, It does not in the least follow that the 
bringing of Special Courts into actual existence and operation all over India must 
take place at the same time. 

The second objection has attracted more support, but is, in their Lotdships’ opinion, 
equally unfounded. It is undoubtedly true that the Governor-General, acting under 
para. 72 of sch. 9, must himself discharge the duty of legislation there cast upon him, 
and cannot transfer it to other authorities. But the Governor-General has not de- 
legated his legislative powers at all. His powers in this respect, in cases of emer- 
gency, are as wide as the powers of the Indian legislature which, as already pointed 
out, in view of the proclamation under s. 102, had power to make laws for a Province 
even in respect of matters which would otherwise be reserved to the Provincial legis- 
lature. Their Lordships are unable to see that thete was any valid objection, in 
point, of legality, to the Governor-General’s Ordinance taking the form that the 
actual setting up of a Special Court under the terms of the Ordinance should take 
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place at the time and within the limits judged ta be necessary by’ the Provincial Go- 
vernment specially, concerned. This ig not delegated legislation at all. It ie merely 
‘an example of the not uncommon legialative arrangement by which the local applica- 
“tion of the provision of a Statute is determined by the judgment of @ local admini- 
strative body as to its: necessity. Their Lordships are in entire agreement with the 
views of the Chief Justice of Bengal and of Mr. Justice Khundkar on this part of 
the case. The latter Judge appositely quotes a passage from the judgment of the 
Privy Council in the well-known decision in Russell v. The Queen’. In that case 
the Canadian Temperance Act, 1878, was challenged on the ground that it wes ultra 
vires of the powers of the Pfrliamefit Act of Canada. The Temperance Act was to 
be brought into forces in any country or city, if upon a vote of a majority™of the 
electors of that country or city favouring such course, the Governor-General by Order 
in Council declared the relative part of the Act to-be in force, It was held by the 
Privy Council that this provision did not amount to a delegation of legislative power 
to a majority of the voters in city or county. Their Lordships said (p. 835) :— 

“The short answer to this objection is that the Act does not delegate any legislative 
powers whatever. It containa within itself the whole legislation on the matters with which 
it deals. The provision that certam parts of the Act shall come into operation only on the 
petition of a majority of electora does not confer on these persons powers to legislate. Parlia- 
ment itself enacts the condition and everything which is to follow upon the condition being ` 
fulfilled. Conditional legislation of thiv kind is in many cases convenient, and is certainly 
not unusual, and the power ao to legisinte cannot be denied to the Parliament, of Canada, 
when the subject of legislation is within ita competency....If authority on the point were 
necessary, it will be found in the case of Tke Queen y. Burak}, lately before this Board ”. 

The next objection to be considered is the contention that s. 26 of the Ordinance, 
which is framed to exclude the revisional and appellate powers of the High Court in 
cases dealt mith by the Special Courts constituted under the Ordinance, was in- 
effective and ultra vires as being in conflict with s. 223 of the Government of India 
Act, 1935. Section 223 providea :— 

“ Subjett to the provisions of this Part of thi¥ Act, to the provisions of any Order in 
ee ee ee 

oe ee ee ee 
the jurisdiction of, and the law administered in, any existing High Court ... shall be the 
same ad immediately before the commencement of Part IHI of this Act.” 

Previous to 1935 the High Court had revisional jurisdiction over the Magistrates’ 
courts in the relevant area. The argument advanced was that this juriediction 
could not be taken away by an Ordinance made by the Govemor-General under 
paia. 72, as tbe Governor-Genera]’s Ordinance was not an “ Act of the appropriate 
Legisifture.” “Legislature”, it was said, only means the Central Legislature con- 
sisting of the two Houses and the Governor-General, or the Provincial Legislature 
consisting ‘of the two Houses and the Governor, and the Governor-General when 
making an Ordinance in cases of emergency under para. 72 was not either of these 
Legislatures. The argument, as Sir Hareld Derbyshire pointed out in his judgment, 
overlooked the provision in s. 311(6) of the Act, which says :— 

“ Any reference in this Act to....Acta or lawa of the Federal or a Provincial Legislature, 
shall be construed as including a reference to an Ordinance made by the Governor-General 
etc” 

There is, thus, no substance in this objection. Assuming that the condition as to 
emergency is fulfilled, the Governor-Generfl acting under para 72 may, repeal or 
` alter the ordinary law as to the revikionary jurisdiction of the High Court, just as 
the Indian Legislature itself might do. 

Cd sein ato be Geode waa oe. aa tate aie ok abs Grainne 
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which is, as their Lordships understand, the main ground upon which it has been 
held to be ultra vires. The objection may perhaps be stated in more ways than one, 


but the substance of it, as appears both from the judgment of Sir Harold Derbyshire , 


in the High Court and of the Chief Justice in the Federal Court, is that the Ordinance 
makes it possible to tliscriminate between one accused and another, or between one 
clase of offence and another, so that cases may be tried either in the Special Courts 
or under the ordinary and well-established criminal procedure according to the direc- 
tion and decision of Provincial authorities. ‘It iə evident that this is an aspect of 


the matter which has greatly troubled the majority of the Judges in India who have . 


had this case before them, and in view of the well-established practice in India by 
which decisions in criminal cases are open to review by a higher Court! it is natural 
that those who are versed irPapplying this system should feel disturbed by the totally 
different arrangement contained in the Ordinance. 

The following are the sections of the Ordinance which seedy dio ae given the 
Judges in India most concern :— 

“5. A Special Judge shall try such offences or classes of offences, or such cases or 
classes of cases as the Provincial Government, or a servant of the Crown empowered by the 
Provincial Government in this behalf, may, by genéral or apecial order in writing, direct... ” 
“10. A Special Magistrate shall try such offences or classes of offences, or such cases or 
classed of cases other tharm offences gr cases involving offences punishable under the Indian 
Penal Code with death, as the Provincial Government, & a servant of the Crown empowered 
Fe en rrr ane Pema TRY petra sor eral Pde in: OR 
“14. If any question arises whether, under any order made under a 5 or s 10, an 
offence is triable by a Special Judge or a Special Magistrate, the question shall be referred 
Sa ee Rn E ee PE OS ee ne Se econ OF at any ae 
“16. (1) A Summary Court shall have power to try such offences or classes of offences, 
or such cases or clasees of cases as°the District Magistrate, or in a Presidency town the 
Chief Presidency Magistrate, or a servant of the Crown authorised in this behalf by the 
District Magistrate or Chief Presidency Magistrate, may by general or special order direct : 
Provided that no person shall be tried by a Summary Court for an offence which is 
punishable with imprisonment for a term exceeding two years, unless it is an offence speci- 
fied in sub-a. (1) of s. 260 of the Code. 

(2) The District Magistrate or Chief Presidency Magistrate may by general or special 
order give directiona as to the distribution among the Summary Courts within his jurisdic- 
tion of cases triable by them under sub-s. {1).” 

Sir Harold Derbyshire found that the sections above quoted were invalid. He 
pointed out, with justice, that the Ordinance left it to the local Government, or to 
some officer of the Local Government empowered by it in that behalf, to direct what 
offences or classes of offences, and moreover what cases or classes of cases, should be 
tried by the Special Courts. He thought that this amounted to repedling the Code 
of Criminal Procedure in part, for under the Ordinance there would be no trial by 
jury and no right of appeal and no right of revision by superior courts, including 
the High Courts, such as are enacted by the Code. “In effect,” he said, “it is the 
Provincial Government or the District Magistrate acting not in a judicial capacity 
but in an administrative capacity that deprives the subject of his right under the Code 
and repeals its valid provisions as far as he is concerned. That, in my view, is re 
pealing the Code of Criminal Procedure ire part—in that instance legislation ad hoc 
for the man’s case.” He added that he did not find authority in s. 72 to justify this 
result ; and .in his view the above-quoted section which he declared invalid, pur- 
ported to authorise persons other than the duly authorised legislature constituted 
under the Government of India Act, 1935, to repeal ad hoc certain provisions of the 
Criminal Procedure Code and ofthe Letters Patent of the High Court. 
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Mr. Justice Khundkar agreed with the Chief Justice on this point and stated his 
objection to the oted sections of the Ordinance thus :— 

if The result is no man accused of an offence may know whether he is to be tried 
*by a court under the Code, subject to all the safeguards provided by the Code, including 
a right of appeal or revision under the Code, or to be tried on the mere motion of the 
Provincial Government or of an officer of the Crown empowered by the Provincial Govern- 
ment, by some one or other of the Special Courts under the Ordinance. The Provincial 
Government or an officer of the Crown empowered by the Provincial Government ig en- 
dowed with a power that is far-reaching, unfettered by rule, unconditional and subject to 


_ no supervision by the High Court or by any œuf unden the Code. It ia a power to direct 


any preon aes ol aer ainal ofle t be niet by one aroun of Hie oara ati 
tuted under the Ordinance.” 

The learned Judge goes on to point out what he regamds as “the poesible mischief 

which may flow from the unwise or injudicious exercise of such a power,” fortifying 
his criticiam by quotations from well-known writers on jurisprudence such as Anson 
and Salmond ; and he concludes that the above-quoted sections are slira vires on the 
ground that the Ordinance gives to the Provincial Governments a “ power to effectuate .. 
jurisdiction of Special Criminal Courts by making orders in individual cases or groups 
of cases.” 

Mr. Jate Sa ater Lohe aena did alk dies dnd the: Chick 
Justice and Mr. Justice Khundkar in this view, though he rested his decision that 
the Ordinance was slira vires on other grounds which their Lordships have already 
indicated. 


In the Federal Court the Chief Justice dwelt on the value of the revisionary juris 


- diction, but considered that the most serious defect in the impugned Ordinance was 


the power it conferred ‘to discriminate between one. accused and another by direct- 
ing trial in different courts. He deyeloped his objections on this poiñt by elaborate 
references to the constitutional principles involved in certain decisions of the Supreme 
Court of the United States and of the High Court*of Australia, and quoted passages 
from tħe writings of Sir Courtenay Ibert and of Sir Cecil Carr to illustrate the. 
relation between executive and legislative powers ih the British Constitution. He 
concluded that secs. 5, 10 and 16 of the Ordinance are “open to objection as having 
left the exercise of thd power thereby conferred on executive officers to their abeo- 
Tute and unrestricted discretion, without any legislative provision or direction laying 
down the policy or conditions with reference to which that power is to be exercised.” 
This was the ground upon which the Chief Justice and Mr. Justice Zafrulla Khan 
based thein decision that the appeal of the Crown should be dismissed. 

With-the greatest respect to these eminent Judges, their Lordships feel bound to 
point out that the question whether the Ordinance is intra vires or ultra vires does 
not depend on considerations of jurisprudence or of policy. It depends simply on 
examining the, language of the Governrhent of India Act and of comparing the legis- 
Jative authority conferred on the Governor-General with the provisions of the Ordi- 
nance by: which he is purporting to exercise that authority. It may be that as a 
matter of wise and well-framed legislation it is better if circumstances permit to 
frame a statute in such a way that the Offender may know in advance before what 
Court he will be brought if he ia charged with a given crime; but that is a question 
of policy, not of law. There is nothing of which their Lordships are aware in the 
Indian Constitution to render invalid a statute, whether passed by the Central Legis- 
lature or under the Governor-General’s emergency powers, which does not accord 
with this principle. Mr. Justice Rowland, at the beginning of his dissenting judg- 
ment, collects a number of striking quotations from previous judgments delitered in 
the Privy Council as to the proper rule of construction. Again and again, this Board 
iS nee PR COREE Sao eevee camera May Ae ey 


- 


1944.] EMPEROR V. BENOARI LAL SARMA (P. C.)—Viscount Simon L. C. 267 


involved or with the results, injurious or otherwise, which may follow from giving 
effect ta the language used. The learned Judges who were in the majority in the y 
Federal Court would presumably not contest this proposition, and their Lordships 
rather understand their view to be based on the conception that there is something © 
underlying the written Constitution of India which deba the Executive Authority, 
though specially authorised by the statute or Ordinance to do so, from giving direc- 
tions after the accused has been arrested and charged with crime as to the choice of 
‘Court which is to try him. Their Lordshipe are unable to find that any such consti- 
tutional limitation is imposed. ,Indeed, Mr: Justice Rowland points out that if it í 
were-held that where two sets of courts exist side*by sid&, power cannot be delegated 
to pase an order directing that a case shall come before the Special Court and not 
before the court under the @ode, this would throw doubt on a long course of legisla- 
tion in India where this very thing is enacted. The learned Judge cites 13 instances, 
and, in addition to these, refers to the discretion conferred by the Indian Army Act 
and by the Indian Air Force Act upon the prescribed authority to decide in a par- 
ticular case, where a criminal court and a court marital would both have jurisdic- 
tion, before which court the accused shall be brought for trial There is not, of 
course, the slightest doubt that the Parliament of Westminster could validly enact 
that the choice of courts should rest with af Executive Authority, and their Lordships 
are unable to discover any valid @weason why the same discretion should not be con- 
ferred in India by the law-making authority, whetHer that authority is the Legislature 
or the Governor-General, aa an exercise of the discretion conferred on the authority 
to make laws for the peace, order and good government of India. 

Their Lordships will humbly advise His Majesty that the appeal should be allow- 
ed. The judgment of the Federal Court must be set aside and Ordinance II of 
1942 declared not to be ultra vires. ar 

Solicitor for appellant : Solicitor India Office. 

Solicitors for respondents : Lanfbert & White. 


‘ Present : 
Lorp PorTur, Loro GODDARD afd Sir MADHAVAN Nar. — 
- BISHUN SINGH v. THAKURJI MANGLA NAIN. * 


Hindu law—Deed of gift by owner to kis wife—Full power to transfer the property to kis 
widow after kis death—Powers so conferred, whether valid, 
Where a Hindu owner by his will confers an absolute power of transferring his property 
on his widow, who otherwise has only a limited power of transfer, she acquires a full 
power of transfer in excesa of the ordinary powers of transfer which a Hindu wido# pos 
sesaes ; and if in the exercise of that power she makes a transfer of that property, such 
transfer is good and binding on the reversionera. 

Promode Bala Debi v. Krishna Sundari Debi) approved. ° 

A Hindu made a gift of a portion of his property conferring on the donees, as pro- 
prietors, “all powera like myself td make all kinds of transfers,” and as to the rest of 
his property he provided, »‘‘I sball have power of tranafer and after my death my wife 
ehall have power of transfer”, and added “if I or my wife die without making any 
arrangement or transfer, then my property shall according to skastras devolve on my 
daughters entitled to it.” In exercise of the powers so conferred, the wife, after her 
husband’s death, made an out and out gift of the property to her daughter. The gift 
having been challenged by the reversioners, a question arose what interest_the wife took 
under the deed :— ` 
Held, (1) that although the wife did not acquire an abeolute estate under the “ will” 
of ber husband, she acquired’ thereunder a full power of transfer in excess of the ordi- 
* Decided, October 17, 1944. Appeal from 1 (199) 1 C. L. J. 301. . 
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nary powers of transfer for legal necessity pomessed by her as a Hindu widow, and im 
the exercise of gthat full power she had an authority to make an out and out gift to 
her daughters, which would remain binding on the reveraioners even after her death ; 
(2) that the proviaions in the deed gave a clear indication of the testamentary in- 
tentiona of the donor ; i 

(3) tbat the word “transfer” must be understood as having heen used in the- 
same sense throughout the deed, that is, the donor bestowed on his wife as full a 
power of transfer as he, the owner himself, had over the properties ; : 

(4) that the provisions in the deed contemplated two things: (1) that the pro- 
perty should devolve according to ghastras "if he orehis wife died without making any 
arrangement or transfer ;” and (2) that the property, would not devolve on the daughtera- 
according to Hindu law if bis widow had made ny other arrangements during her 


lifetime ; 

(5) tiie ye teu EEN tn eta onde E a aa ow Eee 
transfer over the properties which she had inherited from; him aa his widow; 

(6) that there was no valid objection to the donor being allowed to bestow a fuller 
power of transfer on his widow who would give the estate aa his heir. 


THE facts appear from the judgment. 


S. P. Kkombatta, for the appellant. . 
Sir Thomas Strangnian K. C., for the respondent. 5 


SiR MADHAVAN Nair. These are consolidated apfpeals from a judgment and three 
decrees of the High Court of Judicature at Allahabad, dated October 30, 1935, which. 
Fe ee ee ne 
dismissed the plaintiffs’ suit as against the present respondents. 

The appellants are the plaintiffs. Appellant No. 1 claimed the properties in 
suit as the nearest reversioner of one Pohkar Singh deceased; and appellant No. Z 
is a transferee of half of the properties from appellant No. 1. 

Stated generally, the respondents all derived their title directly or indirectly from 
the transfers of the property madg by Musanimat Gambhiri, the wife of Pobkar 
Singh, who survived him and died in 1919. 

The following pedigree set out in the plaint explains the relationship of the prin- 
“cipal parties- 

BADRI SINGH. 


l 


Pohkar Singh (died 1900)—= Gambhiri Kunwar Koklat Singh. 
alias Parbati, widow (died 1919) | 
Gajraj Singh. 


ARTEN TETA 


| 


TEREE (died 1915) Medun aa Indramath Kunwar 
(childless) married Shiam before 1900), married died childless, 
Lal, defendant No, 1. Gauri Shanker. , 

The last male holder of the properties in question was Pohkar Singh, who died im 
1900. He was separate from his brother Koklat Singh. He had three daughters, one 
of whom, Man Kunwar, had died before October 1, 1895, leaving a widower Gauri 
Shankar. ‘Of the daughters, Ram Piari, who died in 1915, was married to Shiam Lal’ 
(defendant No. 1), and Indramati was a minor unmarried. 

On October 1, 1895, Pohkar Singh executed a document) purporting to be “a deed’ 
of gift” in favour of Gauri Shankar and others. The queson for decision before- 
the Board is, what rights were conferred by this document on his widow by Popkar 
Singh. j 
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ee er eee ee E E 
documents :— 

1. On May 22, 1903, sical pitt oe EEE E ai E E 
Musammat Ram Piari. The latter died childless in 1915, and she made a deed of 
gift in favour of her husband Shiam Lal. 

2. On July 28, 1914, a sale deed of a village and a shop in favour of the father 
of defendant No. 2. . 

3. On September 26, 1917, a deed of gift in favour of Shiar Lal. There have 
been subsequent transfers by the transferees fro Musammat Gambhiri Kunwar. 
The suit, out of which this appeal arises, was instituted by the appellants to set 
aside the alienations of the suit properties made by Musammat Gambhiri and ber 
transferees, on the ground fhat Musammat Gambhiri had no power to make the said 
alienations as she took only the limited estate of a Hindu widow in the properties 
left by her husband, and that the alienationa were not made for legal necessity. 
The respondents pleaded that the deed of gift, above referred to, amounted also 
to a “will” in favour of Musammat Gambhiri by virtue of which she became the 
absolute owner of the properties in- question and she had therefore every right to 
alienate them, the appellants’ contention om these points being that the “deed” does 
not amount to a “will” as there are no words of bequest in it and that it should be 
ignored altogether, a8 it confers of Musammat Gambhiri nothing more than a widow's 
estate on the properties which as the widow of Pohkar she would ordinarily have. 
The deed of gift, continuous in its narration of facts, consists in substance of two 
parts. By its first part, Pohkar Singh gifted a sixteen annas share in Maura Mal- - 
kanpur and a twelve annas share in Mauza Deomai to Gauri Shankar, Ram Piari and 
Indramati in equal shares, reserving to himeelf the remaining four annas share in 
Mauza Deomal 
The relevant portions of the second part of the document run as follows >- 

“The transferees, aforesaid, shall have, as proprietors, all powere, like myself to make all 
kinds of transfers and I have transferred the property, made gift of, with all sorta of inte- 
rest relating thereto, just like myself, in favour of the transferees without the exception o£ 
anything and any interest and after the registratéon of this document I shail get'the muta- 

=% tion of names effected, ag required, in favour of the transferees.” 

... “as regards other property with 4 anna semindari share in maura Deomai, which is in 
my posession and which under ‘this document has not been erred, I shall have power 
of transfer and after my death my wife Musammat Gambhiri Kunwar shall have power of 
transfer in respett of the remaining property of all kinds” [or as Shiam Lal contends “ shall 
have power of making every kind of transfer of the remaining property.” ] X 
“For the present I do not make any arrangement or transfer regarding that proper@y. If 
I the executant or my wife dia without making (any) arrangement or tranafer, then my 
property shall according to skastras devolve on my daughters who are alive or on their 
descendanta, entitled to it. Therefore I and my heirs and representativés shall have no 
objection to it, and if they do ao, it shall not be heard, and will- be null and void. Hence 
I have executed these few presents by way of “a deed of gift so that it may remain as 
- evidence and be of use when needed.” = 


It may be mentioned in passing that the document is written in the vemacular 
language of the parties ; and there was dispute with regard to the translation of that 
part of it corresponding in the original to what has been enclosed within brackets in 
paragraph 2 of the extract given abéve.* The Board following the usual practice 
have adopted the translation accepted as correct by the High Court. 

Nothing arises in this appeal regarding the construction or subject-matter of the 
first part of the document. It is admittedly, what it purports to be, viz. a deed of 
gift, The dispute between the parties relates to the construction of its latter portion 
and the nature of this dispute gas been already referred to. The contentions of the 
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E T EE E E Taned Gil the E A E OF ASD, and issue 3, 
which are’ as foll@ws :— 

~ Issue 2, “Whether Pohkar Singh made any ‘will’ by means of the deed of gift 
of 1895 .... or he died intestate? ” 

Issue 3, “ Was Musammat Gambhir the apache wanes ok te e bye utie 
of the ‘will’ of Pohkar Singh as alleged by the defendants?” 

The Subordinate Judge held that the “deed” constituted also a “will” in favour’ 
of Musammat Gambhiri, but according to him, there was nothing in its provisions “ to 
show that Pohkar Singh intended te confer an abeolitte estate, or anything more than 
a limited estate on his wife, or that ha wanted to alter the couree of inheritance in 
any way.” He accordingly held that the alienations complained against were invalid 
aa they were not supported by legal necessity. The appellants were therefore given 
aT fos poppin OF WDE properties uth pronta exer pi ve Tear 
there is now no dispute. 

On appeal, the learned Judges of the High Court held agreeing with the Subor- — 
dinate Judge that no absolute estate was conferred on Musammat Gambhiri by her 
husband. They were also of opinion that the document was. not intended by Pohkar 
Singh to effect any testamentary disposititn of the property ; but they held that even 
if Mugammat Gambhiri took the property on the death of Pohkar Singh as a Hindu 
widow, still the document conferred upon her as full a power of transfer over the 
properties as be himself had, and the alienations in question which were made by 
ner, acting on this power, were therefore valid. The appeals were: theretore: allowed 
and the plaintiffs’ suit was dismissed. 

In this appeal, the substantial question for decision ia, what were the powers con- 
ferred on Musammat Gambhiri under the document? Did she get under it rights 
higher than those which a Hindu*would ordinarily get over ber husband’s pro- 
perties ? The learned counsel Sir Thomas Strangman, on behalf of the respondents, 
does not’ contend. that the document bestows on ber an absolute estate in her hus- 
band’s properties, nor does he contend that it makes any testamentary disposition of 
the properties. So the question which their Lordships have ta consider reduces itself 
to this, viz. Is the interpretation put Upon it by the High Court correct, or should 
the, correct interpretation bé, as strenuously contended for by Mr. Khambatta for the 
appellants, that the ‘dogument confers on Musammat Gambhiri nothing more than 
an ordinary Hindu widow’s limited estate? If the High Court’s interpretation is- 
accepted as correct, then, tbe further question—also considered by the High Court— 
arises, viz. Is the arrangement made by Pohkar Singh invalid under the principles 
of Hindu law? 

It is clear to their Lordships that the “deed” does not confer on- Musammat 
Gambhiri any absolute estate in her husband’s properties. This is easily inferable 
from the contrhst in the-language used by Pohkar Singh in connection with the gift 
of the property which he has made by the first part of tt in favour of Gauri Shankar 
and others and the language used in describing what has been bestowed on Musan 
mat Gambhiri. It is enough to say that the word “malik” does not appear in the 
latter portion of the document. It is equally clear that Pohkar Singh has not gifted 
any property to his wife under the documtent ; for he says, explicitly “ For the present 
I do not make any arrangement or transfer regarding the property.” The learned 
Judges have pointed out that the word im the vernacular translated in English as 
“arrangement” means a testamentary disposition of the property, and the word 
“ transfer ” would indicate transfer inter vivos, such as transfer by gift. Their Lord- 
ships apprehend that it is not tha case of any party to the suit that any subsequent 
gift of the properties had been made by Pohkar Singh in favour of his wife. Rara- 
graph 31 of the written statement of Shiam Lal, ong of the respondents before -the 
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Board, makes this clear. It therefore follows—if there wab nothing else in the 
document—that Musammat Gambhiri would take only the limited ‘state of a Hindu 
widow in the properties of her husband. This would apply to all the pruperties of # 
Pohbkar Singh as the words “the other remaining property together with 4 annas 
zamindari share” are certainly wide enough to include the rest’ of his entire estate, 
though! only the propenties gifted to his daughters were specified in the brown paper 
attached to the main sheet. In their Lordships’ view, that part of the document may 
well be looked upon as a “will” as bag been accepted by the Subordinate Judge and 
treated as such by the learned Judges of: the High Cour, The point is not of much 
importance in the case, but their Lordshipa are referring to it because it was argued 
in the Courts in India that there are no words of bequest in that portion of the docu- 
ment and the learned counsel fdr the appellants made an allusion to it in opening 
the case, suggesting thereby that that part of the document may well be ignored 
altogether. Their Lordships think thatthe provisions in the document give a clear 
ee eee ete 
stage need be said on the point. 


So far, the construction of the document has not been difficult ; si eda E 
means follow from,avhat has been said above, as has been emphasised by Mr. Kham- 
batta,- that Musammat Gambhiri, gete under the document only a Hindu widow’s 
limited estate and nothing more? Their Lordship think not, for to bold so would 
be to ignore a significant part of it to which their Lordships will now draw attention. 
With respect ‘to the properties remmining after making the gift, Pohkar Singh says 
“As regards the other property with 4 annas zamindari share in Mauza Deomai 
which is in my possession and which under the document has not been transferred, 
I shall have power of transfer and after my death my wife Musammat Gambbiri 
Kunwar shall have power of transfer in respecf of thea’ remaining property of all 
kinds.” It is clear to their Lordships that by this portion of the document Pohkar 
Singh was conferring a “power of transfer” in respect of his remaining estate on 
his widow. Note the words he-uses: he saya “I shall have power of transfer and . 
after my death my wife Musammat Gambhiri shall have power of transfer.” It is 
evident that by these words he refers to the power of transfer which an owner 
has over his properties and he uses the same words in the same sense both with refer- 
ence to himself and to his wife. In the earlier portion of the document referring to 
the gift, Pohkar Singh confers on the donees “all powers like myself to make all 
kinds of transfers.” It is obvious that the word “transfer” must be understood as 
having been used in the same sense throughout the document, in other words, it, 
means that Pobkar Singh bestows on his wife aa full a power of transfer as hep the 
owner himeelf, has over the properties. The contention that the power of transfer 
referred to, with respect to Gambhiri is merely the power of transfer which a Hindu 
widow haa over her deceased hushand’s properties in cases of legal necessity cannot 
be accepted, for if that were so, there was np need to confer specifically any such 
power at all; for, indeed, as his widow, Gambhiri would always get a Hindu widow’s 
estate with power to transfer the properties for legal necessity. What appears to 
their Lordships to clinch the matter is the provision in the document “If.I the 
executant or my wife die without making (any ) arrangement or transfer then my 
property shall devolve according to skastras on my daughters who are alive ....” 
In their Lordships’ view this provision sonfemplates two things ; (1) What it clearly 
gays, viz. that the property should devolve Sooo aia to. shasiias “if he or his wife 
died without making any arrangement or transfer”; and (2) what it implies, viz. 
that the property would not devoive on daughters according td Hindu law if his widow 
had wade any other arrangements during her lifetime. Arrangements with respect of 
the properties are here contemplated which certainly implies that Pohkar Singh had 
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intended to confer powers on hia wife to effect such arrangements. There is nothing 
in the document to show that the transfer herein contemplated is one for legal neces- “° 
sity only. As observed by the learned Judges of the High Court “had he intended 
that the property should devolve on the daughters in spite of any transfers having 
been made by the widow which are invalid under the Hindu law, be would not have 
prefixed the devolution ‘according to shasira’ by the condition of his wife dying 
without making any arrangement or transfer.” It is true that their Lordships have 
said in Mahomed Shumssool V. Shewukram' “In construing the will of a Hindu 
it is not improper to take into consideration what are known to be the ordinary 
notions and wishes of Hindus with respect to the devolution of property. It may 
be assumed thata Hindu .... koowa that as a general rule, at all events, women do 
not take absolute estates of inheritance which they are cabled to alienate,” but that 
statement is no authority for the proposition that if the terms of the will give the 
woman an absolute right of disposition, those terms should be ignored. In this con- 
nection their Lordships may well draw attention to the following observations made 
by S George Lowndes in delivering the judgment in Jagmohan Singh v. Sri 
Nath? “ There is, their Lordships think, no magic in the use of any particular word 
or form of words; the document, must he construed as a whole, and its fair import 
deduced it the ordinary way, and if the conclusion come to is*that it confers the 
estate out and out with no reservation, the rights @f alienation will be included just 
as much as any of the other incidents of ownership, and just as much where the gift 
is to a female as where it is to a male.” Construed in this light their Lordships 
have no doubt that by the terms of the deed in question Pohkar Singh has conferred 
on his widow full power of transfer over the properties which she has inherited from 
him as his widow. 

Under the Hindu law, a widow of other limited heir has no power to alienate the 
estate inherited by her from the deceased owner except for the following purposes, 
namely :—(1), Religious or charitable purposes, *(2) other purposes amounting to 
legal necessity and (3) for the benefit of the estate. The question now arises, 
whether if a Hindu owner confers an absolute power of transfer on hia next heir, 
the widow, who would otherwise have had only a limited power of transfer; does 
she thereby get any higher rights? It is not fred from difficulty. On the one hand 
it may be gaid that when a testator dies without making any disposition of property, 
his widow would ordinarily get only such estate as the Hindy law allows her, and 
where there is no devise of any estate as here in favour of the widow, the conferment- 
of an absolute power gives her no more rights than those possessed by a Hindu 
~widgw. On the other hand if the husband could validly confer on her a full power 
of transferring the estate without limitation, then as stated by the High Court “ she 
would acquire an eéfate almost like an absolute interest differing only in this respect 
that in the case of an absolute estate it would devolve on her heirs and whereas, in 
the case of a widow's estate with full powers of transfer, the property remaining un- 
transferred would devotve on the nerf heir of the husband, though where daughter 
or daughters’ sons would be the next heirs.they would be heirs of both.”-. If the 
conferment of such power of transfer on a Hindu widow is not repugnant to any 
principles of Hindu law, then it appears to their Lordships that such conferment 
should be upheld, as by so doing they would only be giving effect to the intentions 
of the testator, such intentions being not.in conflict with the law. 

It may be stated at once that no decision’ directly bearing on the point has been 
brought to their Lordships’ notice; those that are said to throw some light on it 
will be referred td presently. On principle, the difficulty presented by the case does 
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pot seem to be insurmountable. The objection strongly urged is against the confer- 
ment of power of transfer on Gambhiri without any bequest property in her 
favour ; but the testator 'knows that she would inherit the estate in the ordinary 
course. What she will not so get ordinarily has now been bestowed on her by this 

“deed.” The power of transferthas not been conferred on one, while the property 
devolves on another. Pohkar Singh was the absolute owner of the estate and had 
full power to dispose pf ‘it in any manner he liked. While he had full power to 
bestow an absolute estate on his widow, their Lordships cannot find any valid objec- 
tion to his ‘being allowed to best6w a fuller powe» of transfer on her who would get 
the estate as his heir. This conahuision does not clash with any fundamental prin- 
ciple of the Hindu law. 

In the course of the arguments, the leased counsel drew their Lordships’ attention 
to the decisions in Bai Mativakoo v. Bai Mamoobat' and Narsingh Rao v. Mahalak- 
shmi Bei? and some other cases referred to in the High Court’s judgment to show 
that conferment of power toladopt, of larger power to alienate, etc., on persons holding 
limited estate are not illegal, but as these cases are admittedly distinguishable on 
facts, their Lordships do not think it is necessary to discuss them. However, one 
decision may be referred to as of some intefest having regard to its facts. In Pro- 
mode Bala Debi y. Krishna Sundari Debi? a testator “by his will empowered his 
. two wives to make a paini setfleffent of his immovable property” and wished that 
they would make the patni settlement with his brother. The two widows were given 
monthly allowances but no bequest of the eatate was made in their favour. By one 
clause in the “ will” full authority was given to three persons to do what they thought 
fit as regards the performance of the rites and the debts and the dues. It was held 
‘by the learned Judges of the High Court that the clauses of the “will” by which the 
executora were authorised to pay the expenses of the rites and ceremonies and the 
debts and the widows were empowered to make paini settlement of the immovable 
property were not inconsistent. The power of the widows to make paini settlement 
of the immovable property. was repognised' as it did not clash with the authority given 
to the executora. As pointed pub Dy the deemed Judpa:of he High Court Me OS 
Nt cane 
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all and they were given some allowances and only a power to make a poini settlement 
with the testator’s brother. The power to make such a transfer was assumed to be valid 
Dy the Bench and it was not considered that the conferment of such d power by a Hindu 
‘woman was in any way repugnant to the principles of the Hindu law.” 
This case ‘is referred to as an instance to show that the idea of conferring een” 
larged powers of alienation on widows without making bequeste of any estate is not 
alien to the minds of Hindu testatore. However, their Lordships’ decision in the 
present case must rest on the principles on which they have based it antl not on any 
empress decision brought to their notice. 

For the above reasons, their Lordships hold, agreeing with the High Court, that 

“although Miusemmat Gambhiri Kunwar did not acquire an absolute estate under the 
‘will’ of her husband she soquired thereunder a full power of transfer in excess of the 
ordinary powers of transfer for legal necessity possessed by her as a Hindu widow, and in 
the exercise of that full power she had authority to make an out and out gift to her 
daughters, which would remain binding om the reversionera even after her death.” 

The alienations questioned in these appeals are all valid. In the result, 
these consolidated appeals should be dismissed with the costs of the respective 
Tespondefits. Their Lordships will humbly advise His Majesty accordingly. 


A. 93. s.c. 30 Bom. L, R. 1331. 
A. 180, s 3 (1905) 1 C. L. J. l~ 
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Present : . f 
e 
Lord RUSSELL, LORD GODDARD, and Sik MADHAVAN Nar, 
_ RAMCHANDRA JIVAJI v. LAXMAN SHRINIVAS.” 
Indien Limitation Act (IX of 1908), Arts, 91, 141—Gift—Voluntary—Induced by undue 
tnfluence—Voidable gift—Periog of limsiation—Commencement of. . 

A gift made voluntarily, though induced by undue influence, is only votdable but 
not void A suit to set aside such a gift is governed by art. 91 and not by art. 
141 of the Indian Limritation Act, 1908. The period of limitation under the article 
commences to run from the time"when the facta enfitimg th plaintiff to have the deed. 
cancelled or set aside become known to him. . : 

Someskwar Duit v. Tirbhawan Dutt, referred to. ` 


THE facts appear from the judgment. * 
J: M. Parikh, P. Subba Row, and Abdul Gaffoor, for the appellants. 


- SIR MADHAVAN NAR. This is an appeal from a decree dated March 17, 1937, 
of the High Court of Judicature at Bombay, which reversed a decree dated April 23, ° 
1932, of the Court of the Bet es Sue Judge of Belgaum and dismissed the 
plaintiffs suit. . 

The question for the determination in the appeal is whether the plaintiff's (appel- - 
` Iant’s)' suit for recovery of possession of the suit properties is barred by art. 91 of | 
the Indian Limitation Act, 1908, (Act No. EX of 1908). This article prescribes a 
period of “three years” for a suit “to cancel or set aside an instrument not other- 
wise provided for” and time beging to run “ when the facts entitling the plaintiff to 
have the instrument cancelled or set aside become known to him.” 

The table given below shows the relationship of the parties to the suit who are 
members of a Hindu family descended from one Balaji Kanago :— 

Balaji Rao, surnamed Kanago, of Pachhapur. i 
; | e 


aai d kipada oiaoi . 





l . a 
Kashibai = Tammaji = Tungabai + ` (died in 1889) her husband). 
“ (died in 1900) (died on 5-5-26). 
l 








Lo pe ] | 
Jivaji, ' Guru Appaji = Savitribai Shakuntalaba: = Laxman 
Tammaji’s son ' (Pre-deceased (bom in 1834)" (diedon- alias Akkubai Shriniwas 
= e by Kashibai his father) died on 3-2-23) 13-7-17) ‘(died on ' Naik 
(died on 4-7-18) : 19-11-20). (Deft. No. 1). 
is | 
| . > | $ $ Raghavendra 
Sitaram Annaji H alias Annaji 
alias (Plaintiff No. 2). (Deft, No, 2). 
Ramachandra ‘II’ i 
(born on 12-3-1902) ‘ i 
(plaintif No. 1). TRE 7 
TER ( IRE 
(born in Janúasy, (born, on 196-17 
1915, .and died in died on 17-10-17). 
February or March 
of the same year). . : . 
* Decided, December 4, 1944. 1 (194) L. R 6l I A. 224, 
from the decision of the Bombay High 9.C, 36 Bom. L. R. 652. ` 


Dae and Divatia 31.) ¢ 
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Balaji had two sons, Annaji I, Ramachandra I. As found by the High Court 

they separated in 1865. The elder, Annaji, died leaving a son Temmaji. The suit 
giving rise to this appeal was instituted by plaintiffs Nos. 1 and 2. Ramachandra II andy 
Annaji II, the two sons of-Jivaji who was the son of Tammaji, against respondent 
No. 1 Laxman who was defendant No. 1, and his minor son Raghavendra, respondent 
No. 2 who was defendant No. 2. It was alleged in the plaint that the suit properties 
belonged to Appaji, son of Tammaji by Tungabai, that Appaji died’ without leaving 
surviving him either a widow or any issue, that on hia death his mother Tungabai 
succeeded to his properties, and,that dh her death the plaintiffs as the nearest rever- 
sioners to Appaji were. entitled to the properties ‘in the suit. Tungabai died in 1926 
and the suit was instituted in 1927. 

Defentiant No: 1 ia the kushand of a sister: Of Appii nemned Shuluintalahe? alias 
Akkubai deceased, and defendant No. 2°is their son. In the joint written statement 
which they filed, they stated that the plaintiffs were adopted by Ramachandra I in* 
the genealogical table, that defendant No. 2 was adopted by Tungabai after the death 
of Appaji, and that he was therefore a nearer heir to Appaji as he became his brother 
by Tungabai’s adoption. Aa regards this plea, it may be stated at once that the 
Courts in India have held that Jiwaji wag, not the adopted son of Ramachandra I. 
It would, therefora, follow that the alleged ádoption ‘of defendant No. 2 was in law 
invalid for the reason that in thegpresence of the plaintiffs, the grandsons of Tammaji, 
his widow had no power to make any adoption to"him. These questions are not now 
before the board. 

The defendants contended further that Appaji had made Y} gift of the suit pro- 
perties to his gister Shakuntalabai by a deed of gift dated May 24, 1915, that she left 
the same to her son defendant No. 2 by her will dated November 16, 1920, which she 
had made before she died on November 19, 1920, and that defendant No. 1 as the 
guardian of hia son came into possession of those properties. The plaintiffs met 
this plea with the case that Apnaji was induced to execute the deed by the undue 
influence of defendant No. 1 and his wife Sbakuntalabai and that therefore the gift 
was invalid. 

Lastly, the defendante pleaded that the plaintiffs’ suit was barred by limitation. ` 

Issues 5 and 6 and 9 which are as follows, relate to the validity of the gift set up 
by the defendants and their plea of limitation. , 

“Isue (5) Is the gift by Appaji to Shakumtalabai proved ? 

(6) if so, do plaintiffs prove that it was’ brought by undue influence ? 

(9) Is the plaintiffs’ suit in time?” 

On the above issues, the Subordinate Judge found that the gift was proved, but 

it was not proved that it was made by Appaji “ voluntarily” within the meaning of 
3.122 of the Transfer of Property Act (Act No. IV of 1882) which says “gift ia the 
transfer of certain existing moveable or immoveable properties made voluntarily and 
without consideration ...”; that it was proved that it was caused by the undue 
influence of defendant No. 1, exercised upon Appaji, that it was void, that art. 91 of 
the Indian Limitation Act did not apply and that the suit was in time under art. 141 
which prescribes a period of twelve years for a “like suit” by a Hindu or Muham- 
medan entitled to possession of immoveable properties on the death of a Hindu or | 
Muhammedan female from the time when the female dies “Like guit” in the 
article means a suit for recovery of immoveable property. In the result, the Subordi- 
Hinde TOARE eave VOR PIOUS 3. Secret speeeaeiony ot ie ahit amperes ttt pisata: 
and costs. 

Thk kamed Nadiad DE tbe TRC Coat bd a the wilh was bread abai bo he 
undue influence exercised on Appaji by defendant No. 1 and also by Shakuntalahai, 
but they held differing from the Subordinate Judge that it was made “ voluntarily” 
“as Appaji may have probably executed the deed ‘voluntarily’ in the sense that he 
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expected to die and wished to henefit his beloved nephew” though in doing so, he 
acted under the influence of his sister and her husband. As the transaction was, in 
“their view, voidable and not void, they beld that art. 91 applied to the case and time be- 
gan to run against Appaji who was aware of the character of the transaction from the 
date of the document, viz. May 24, 1915, and that the suit was barred as it was 
brought beyond three years from that date. They also held that s. 10 of the Indian 

Limitation Act also relied on by the plaintiffs would not apply to the case. In the 
result, they allowed the appeal and’ dismissed the plaintiffs’ suit with costs. 

Having regard to the findings of the High Court whieh their Lordships find no reason 
to reject, the ‘main question for determination before, the Board, as stated already, is 
whether the suit ia barred by art. 91: of the Indian Limitation Act. If the deed of 
gift ia a void transaction no question of cancelling, or sitting it aside, would arise, 
„but if it is only a voidable transaction, that is, a tramsaction valid until rescinded, 
then the necessity to set it aside is obvious before possession’ of the property can be 
claimed. Mr. Parikia first argument was that as the transaction in question was 
brought about by undue influence as found by the Courts in India, it was not volun- 
tary and was therefore void as a gift within the meaning of s. 122 of the Transfer 
of Property Act.. This argument cannot be accepted. Though the transaction was 
induced by undue influence it does not necessarily follow that it was’ not made “ volun- 
tarily.” Ab held by the learned Judges of the Higi? Court it is clear to their Lord- 
. shipe that Appaji wished to make a gift and acted “ voluntarily ” in making it. Gr- 
. cumstances brought out in the evidence amply support this view. Appaji was a 
delicate boy. In 1915, he was only twenty. He suffered from epilepsy. Before he 
made the gift he had been travelling from place to place in search of health and 
visiting temples. At about the time of the gift he must have realised that his health 
was not improving and that the prospect of having any issue was becoming more 
and more uncertain. It was then that he made the gift to his sister in 1915. The 
opinion of the High Court that he was in no way àn idiot or week minded intellec- 
tually, though he was under the influence of his sister and her husband, cannot be 
controverted in. view of the evidence in the case. In these circumstances, their Lord- 
hipe do not find any sufficient reason to differ from the opinion of the High Court 
that Appaji made the gift “voluntarily”. The transaction is therefore not void, but 
only voidable as induced by undue influence and requires to be set aside before the 
ee ea sr tee ng eee enor E 
. Under art. 91 of the Indian Limitation Act, limitation begins to run from the time 
tte fects entitling the plaintiff to have the instrument cancelled or set aside become 
known to him. It is true that Appaji became insane in or about July, 1917, and 
continued so, until his death in 1923 ; but be was fully aware of the character of the 
transaction when he executed the deed in 1915 and before be became insane. On 
this point the High Court observes as follows :— 

“Tt ig not shown that any of the facts hich might have entitled him (Appaji) to have 
the gift cancelled were unknown to him—either his relationship with Laxman and Akkubai 
which gave them an opportunity of dominating his will, or the effect of his gift on his family 
and himself.” . 5 i 

Their Lordships. agree with this view. In thia connection reference may be made 
to the decision of the Board in Someshway Duit V. Tirbhewan Dutt where it was 
* heid that time runs from the date of the knowledge and not from that of the removal 
of the undue influence. In that case it was held by their Lordships that “ the plaint- 
iff not being of weak intellect was aware of the character of the transactioh at the date 
when it was entered into” and that time began to run from that date. It follows 
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therefore that, in this case, time began to run against the plaintiffe from the date of 
the gift and that their claim was barred by limitation at the date of the suit. 

It was also argued by the learned. counsel for the appellants that, inasmuch 
as the properties in the suit were obtained by undue influence, having regard to 
es. 88, 89, and 95 of the Indian Trusts Act (Act No. II of 1882), the donee and her 
successor, defendant No. 2 should be considered to be holding the properties, as if 
they were “trustees” of the same and the suit to recover their profits will not be 
barred: by time, having regard to s. 10 of the Indian Limitation Act, which says :— 


a 


. no suit against a person im whom property has becoge vested in trust for any spe- 


cific purpose, or against his legal tatives or assigns (not being assigns for valuable 
consideration), for the purpose of f ing in his, or their, hands such property or proceeds 
thereof, or for an account of suth property or proceeds, shall be barred by any length of time”. 
Their Lordships do not think it is necessary to examine this argument beyond saying 
that, as s. 10 of the Indian Limitation Act appliea only to a case of property which 
has become “vested in trust for a specific purpose” Which certainly is not the case 
here, that section can have no application to the present case. 

For the above reasons, their Lordships would humbly advise His Majesty that this 
appeal should be dismissed, but without costs as the respondents have not appeared 
before the Board. ° 


Solicitor for appellant : Herold Shephard. 


APPELLATE CIVIL. 


Before Mr. Justice Macklin and Mr. Justice Lokwr. 
MOHAN CHUNILAL v. DIGAMBAR SHANKAR.* 


Execution of decree—Legal represettative—Widows as heirs of deceaséd—Decree against 


widows for unpoid purchase money in respect of property sold to deceased—Adoption by co- 
widow—Subsequent darkWast by decree-kolders against widows alone in execution of 
decree—Sale of property in Cort auction —W hether deceased's property sufficiently 
represented oy widow to bind sale om adopted son. 

. The defendants obtained a decree on January 30, 1926, against two Hindu widows 
in respect of the unpaid purchase money regarding certain lands purchased by their 
husband from the defendants. The defendants filed two darkhaste against the widows 
and recovered a smali part of the unpaid purchase money. One of the widows then 
adopted the plaintiff. After this adoption the defendants filed two more darkhasts 
against the widows, but in none of those darkhasts the adoptive mother put forwarg the” 
plaintiffs adoption. In the last darkhast presented by the defendants, one of the 
widows, the adoptive mother, for the first time contended, on October 4, 1938, that, as 
she had taken the plaintiff in adoption, the names of herself and her go-widow should 
be struck off from the darkhast. , By that time the decree had already become more than 
twelve years old, and as the landa had not, been transferred on the plaintiffs name, 
the defendants refused to join the plaintiff as a party or to strike off the names of the 
widows. The darkhast was proceeded with against the widows and the property was 
sold in auction and purchased by the defendanta. The plaintiff: having Sled aruit fora 
declaration that the sale was illegal and not binding on him: 

Held that ak the. peoperty: Wen eafiicntly copresented dn this GME? by Eins 
and the auction sale was not vitiated by any fraud or collusion, ‘the plaintiff was not 
entitled to have it æt aside on the ground that he was not = party to the darkhast. 

Devji v. Sambhkui, Ishan Chunder Mitter v. Buksk Ali Soudagur? and The General 


* Decided, pel 1944,- First “pope 1 A a 
No, 176 of 1940, froi the decision of 1 Bom. L. 
Alur,eFiret Class Subordinate Judge at So 2 (1883) Meshal 61 
gaon, in Special Suit No. 8 of 1932 


i 
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Manager of the Raj Durbhunga v. Maharajah Coomar Ramaput Singk, relied’ upon. 
Malikarjun y.°Narkari? and Shankar Daji v. Datiatrays Vinayak, distinguished. 


THe facts are fully stated in the judgment. 


G. S. Gupte, for the appellants. 
Y. V. Dikshit, for the respondents. 


Loxur J. This appeal arises out of a suit for a declaration that the sale of Survey 
Noa. 121 and 127 of Utran in darkhast No. &7 of 1985 is illegal and not binding on 
the plaintiff, and for an injunction gestraining the defendants from taking possession 
of them. The facts of the case are undisputed. Qf the two lands in suit Survey 
No. 127 was the ancestral property of one Shankar Sampat Patil, and Survey No. 
121 belonged to the defendants. who agreed, to sell it td? Shankar Sampat Patil for 
Rs. 7,000. Under that agreement Shankar was to pay Rs. 4,000 at once, and the 
balance of Rs. 3,000 with interest within a year. Shankar paid Rs. 4,000 to the 
defendants in January, 1921, and took possession of the land, but he failed to pay 
the balance, and ‘died in February, 1923. He left no issue ; and his heirs were his two 
widows, Sakhubai and Banubai, but his mother, Rangubai, having taken wiongful 
possession of his property, Sakhubai andeBanubai filed a suit against her and reco- 
vered poseeseion of the property. In the meantime the defendant’ filed Suit No. 46 
of 1925 against both the widows and Rangubai to récover the unpaid purchase-money 
and obtained a decree for Rs. 3,000 with -interest on January 30, 1926. By executing 
the decree in two darkhasts, ‘one in 1926 and the other in 1927, the defendants were 
able to recover Rs. 975. Thereafter the senior widow, Sakhubai, took the plaintiff 
in ‘adoption on September 11, 1928. Banubai having disputed his adoption, Sakhu- 
bai, as his next friend, filed Suit No. 870 of 1928 and obtained a decree for possession 
against Banubai and others on April,29, 1930. She executed that decree in darkhast 
No. 735 of 1980, and recovered possession of Shankar's property as the minor’plaint- 
iffs guardian. 

Even ‘after the’ adoption, the defendants gave a darkhast in 1929 against the 
original judgment-debtors, and succeeded in recoverihg Ra ‘692-7-6 on August 30, 


. 1930. In that darkhast .Sakhubei did aot put forward the plaintiffs adoption, nor 


did she do 20 in the next darkhast which was filed in 1933 and proved abortive. The 
last darkhast No. 87 of 1935 also was presented against the original judgment- 
debtors, and after the proceedings went on for nearly three years, Sakhubai for the 
first time contended on October 4, 1938, that, as she had taken the plaintiff in adop- 
tion, the names of herself and her co-widow, Banubai, should be struck off from 
“he darkhast. By that time the decree had already become_-more than twelve years 
old, and as the lands, Survey Nos. 121 and 127, which had been taken out for sale in 
that darkhast, had not yet been transferred to the plaintiff's name, the defendants re- 
fused tq join the plaintiff as a party to the darkhast or to strike ont the names of 
Sakhubai and Banubai. The plaintiff also did nót make any application to be joined 
as a party to the darkhast. So the darkhast was proceeded with against the original 
judgment-debtors alone, and Survey Noa. 121 and 127 were sold in auction to the 
defendants on October 21, 1938, the former for Rs. 3,641 and the latter for Rs. 2,461. 
Then the plaintiff through his natural father as his next friend brought this suit. 
Various contentions were raised by the defendants. But-the only one that sur- 
vives in this appeal is whether Shankar’s estate was sufficiently represented in the 
darkhast by his widows so as to make all the proceedings and the auction sale bind- 
ing on the plaintiff. ‘Fhe trial Court held that it was not and decreed the plaintiff's 
claim. e 


1 Hepat 14 M. I. A. 605. 3 (921) L L. R. 45 Bom 1186, 
2 (1900) I. L. R. 25 Bom. 337, c. 23 Bom. L. R 514. s 
s. c. 2 Bom. L, R. 927. % 
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In coming to that conclusion the trial Court relied upon the rulings in Malkarjun 
v. Nerkori} and Shanker Daji v. Dattatraya Vinayak. ' The pringiple laid down in 
Melkarjun v. Nerheri has no application to the facts of this case. In that case in 
execution of a mortgage decree the sale took place after notice bad been wrongly 
served upon a person who was not really the legal representative of the deceased 
judgment-debtor’s estate. But the executing Court having erroneously decided that 
he was to be treated as such representative, the sale was upheld notwithstanding that 
irregularity. In the present case no finding was ever recorded by the executing 
Court that after the plaintiffs adoptidén Sakhubai and Banubai were representatives 
of Shankar's estate. In Shanker Daji v. Dattatraya Vinayak the decree-holder 
applied for execution of his dectee against the property of the deceased judgment- 
debtor after bringing the latter’s brothers widow on record as hig legal representa- 
tive and purposely ignoring the bequest made by him by a will in favour of his 
mistress. The auction sale held in those proceedings was held to be not binding on 
the said mistress on the ground that the decree-holder was endeavouring to acquire a 
Tight to the debtors property in fraud of the legatee. In that case the interests of 
the deceased judgment-debtor’s brothers widow, who was made a party to the 
darkbast, were adverse to those of the legatee and Macleod C. J. observed (p. 1194): 

“On the general aspect of the proceedings there- seems little doubt that the decree-holder 
Se ee a EOE A OEE OOPS ates ope in aoe 
a Court sale.” 

In the present case there was no such collusion between the original judgment- 
debtor Sakhubai and the defendants; on the other hand- Sakhubai was trying to 
‘guard the interests of her adopted son by not raising any objection until twelve 
years had elapeed after the passing of the decree, and a fresh darkhast became 
barred under s. 48 of the Civil Procedure Code. In all the litigation carried on by 
her for the recovery of ber husband’s property for the benefit of her adopted son, 
she represented herself as his guardian and there was no conflicting mierest between , 
her and her son. Hence the principle laid down in Shanka Dapt v. Deliatraya 
Vinayak does not help the plaingiff in this case. 

The case more in point is Devji v. Sanebku.s In that case one Ghanu ` having 
died indebted, his widow mortgagedshis lands’ and house to pay off his debt. He had 
left two minor sons, who were then the real owners of the property. Subsequently a 
money decree was obtained against the widow for another debt due by her husband, 
and the equity of redemption in the mortgaged property was sold by auction in 
execution of that decree and was purchased by the mortgagee, the defendant. The 


sons were not made parties to the execution proceedings, and yet it was held that | 


the sons were bound by the sale. It was observed that obviously, if the son» hf 
been parties to the suit in which the decree had been passed, they would have appear- 
ed by their mother as their guardian and there was no reason to suppose that any- 
thing would have been differently done in the suit, if she had been described as 
their guardian instead of being treated as the representative of the estate. The 
sons were therefore held to be substantially represented in the suit, and the sale 
and the execution proceedings were treated as valid, unless the sons were able to 
show that their father’s debt, which was the foundation of the decree, was of such 
@ nature that no liability arising from it could attach to the family property. The 
trial Court distinguished this case on the ground that there was nothing in it to 
show that the decree-holder had intentionally refused to bring on record his sans 
who were his true legal representatives as in the present case. It ‘is true that 
in the „present case the defendants knew in the course of the execution proceedings 
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that-Sakhubai had put forward the plaintiff as her adopted son, but she was all 
dlong rep ing him as his guardian. The case of Devji v. Sambhu was decided 
on the general principles laid down in Iskan Chunder Mitter V. Buksh Ali Soudagur’ 
> and The General Manager of the Raj Derbhunga v. Maharajah Coomar Rameaput 
Sing? In Iskan Chunders case, which is the earliest one mentioned in the reports, 
it was held that a decree obtained against a Hindu widow as representing the estate 
of her deceased husband would be binding on the son though he was not a party 
to the suit. It would seem from the reports that the plaintiff knew the existence of 
the son and even then had sued only the widow. The judgment says that the ques- 
tion for consideration was Whether the widow sufficiently represented the estate of 
the deceased. This is really the point that is to be decided in cases of this descrip- 
tion. The Privy Council entirely approved of this decigjon in The General Manager 
of the Raj Darbhunga v. Maharajah Coomar Ramaput Singh. There the suit was 
brought against a widow as a guardian of her. son, who was then a minor to recover 
arrears of rent due from the father.. It was held by the Judicial Committee that the 
decree obtained against the widow was as legal representative of the father and was 
binding on the son who was the true and legal representative of the deceased, though 
the suit was not prosecuted against him. 

It is admitted by the plaintiffs naturàl father that Survey Np. 121 stood in the 
name of defendant No. 1 at the time of the auctign sale, and Survey No. 127 even 
now stands in the name of Sakhubai and Banubai. Thus Sakhubai and Banubai 
really represented the estate, and even if Sakhubai was described in the darkhast as 
the guardian od-litem of the minor plaintiff, the result would have been the same. It 
ig pointed out by Mr. Dixit that in that case the defendants could not have obtained 

jon under O. XXI, r. 72, of the Civil Procedure Code, 1908, to bid at the sale 
from the Mamlatdar under the High Court Civil Manual, Vol. 1, Chapter II, rule 
15, page 92, but that would not have debarred him from obtaining that permission 
from the Court itself. If the minor plaintiff had been made a party in the begin- 
ning, he would naturally have applied to the executing Court to grant him permis- 
sion, arid there is no reason why the Court should have refused to grant it. It is 
also pointed out that Sakhubai and Banubai did not object to Survey No. 121 being 
‘sold for Rs. 3,641 only though it had*been purghased for Rea 7,000. But it is not 
shown that the land which was valued at Ra. 7,000 in 1921, continued to be of the 
game value in 1938. The land was duly valued by the panchas, and no evidence 
has been led to show that the estimate made by the panchas was wrong. It must, 
therefore, be held that Sakhubai sufficiently represented the estate, and in the absence 
of fraud or collusion, the proceedings in execution and the auction sale are binding 
` sep the plaintiff. 
If is true that the auction ele has resulted in a great hardship for the plaintiff. 
Shankar purchased Survey No. 121 for Rs. 7,000 out of which he paid Rs. 4,000 in 
cash. For the unpaid balance the plaintiff has not only lost the entire purchased 
land but also his ancestral land, Survey No. 127. On the other hand it would be 
bard on the defendants also if the saleis set aside, since they will thereby lose their 
land Survey No. 12] for Rs. 4,000 only, though they had sold it to Shankar for Rs. 
7,000 in 1921 and had immediately put him in possession of it. They were kept out 
of the balance for seventeen years, and during all those years Shankar and his suc- 
cessors were in possession of it. It is pointed out that at the auctior sale in 1938 
both the Survey Noa. 121 and 127 were sold out for Rs. 6,042 only, though Survey 
No. 121 alone was worth Ra 7,000 in 1921. No fraud or collusion on the part of 
the judgment-debtors is alleged, and the value of the land may have gone down 
between 1921 and 1938. The plaintiff could have saved the lands by paying the 
defendants the amount due under that decree ; but he is not prepared to do a0 even 
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now. It cannot therefore be said that the equity lies wholly in his favour. Once it 
ia held that Shankar’s estate was sufficiently represented in thé ,darkhast and that 
ae 
iff ia not entitled to have it set aside on the technical ground that he was not a 
party to the darkhast. : 

We therefore allow the appeal and dismiss the suit, but in the peculiar circum: 
stances pointed out above, we direct that the parties shall bear their own costs 
throughout. Po 

MACKLIN J. I agree. My karned brother hgs poinged out in his judgment that 
considerable hardship must inevitably be caused to the losing side, whichever t might 
be. The matter was argued at great length nearly two years ago, and: the issue 
throughout was in doubt. “At the request of the learned advocates on both sides the 
bench (of which I was a member) postponed orders in the case in order to give the 
parties an opportunity of compromising, since that was the only way in which it 
was posible for each side to obtain substantial satisfaction. The matter.came up 
before us again in the last week and was again heard at some length, though not 
perhape at the length at which it was heard on the former occasion. The issue how- 
ever (as was obvious to the learned adwocates on both sides) was no longer in 
doubt. Nevertheless because we felt that a decision in favour of the defendante 
would cause hardship to the plaintiff, who for the sake of paying the unpaid purchase 
price of the property bought by his adoptive father would be compelled to lose not 
only that property but other property as well, we decided in consultation with the 
learned advocates that a further effort should be made to compromise, and we again 
postponed orders. We are told that the defendants, who have ultimately succeeded 
in this matter, had no objection to compromise ; but the plaintiff, with an obstinacy 
which is unfortunately-all too common among litigants who come before this side 
of the High Court, and presumably in defiance of the advice of his learned advocate, 
refused to compromise. The resalt is that he loses not only property for which he . 
had already given a substantial sum in part payment but other property ‘as well; 
and he also loses the benefit of the Rs. 4,000 of the purchase price which was paid 
to the defendants about seventeen years agọ 

Speaking for myself, I feel no sytmpathy for him ; and I trust that’in future when 
learned advocates advise their clients to compromise a matter (as I am sure was 
done in this case ), especially when they do so at the suggestion of the Court, clients 
will show more sense than has been displayed by the plaintiff in this litigation. 





INCOME-TAX REFERENCE. = 


Befora Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Konia, 
COMMISSIONER OF INCOME-TAX v. K. M. MADAN.“ 


` i 
Indian Incoms-iax Act (XI of 1922), Sec. 14(2) (a)—dncome-taz—Dividesd incoms—Income 
taxed by grossing up—Subsequent’ assessment of income, when payment actually made. 
The assessee held cumulative preference shares in a joint stock company, which at 
fret made no profits and paid no dividenda In the year 1932-33 ‘the compeny 
declared a dividend of Ra. 192-8-0 for the shares held by the assesee, but paid to him 
only Ra 166-6-11 as dividend, and dedugted Ra. 26-1-1 as income-tax and appropriated 
the amount to itself towards depreciation allowance which it was entitled to do. The 
asseasea was assessed to income-tax for the year 1932-33 by gromsing up the above 
diwdend income at Ra, 192-80. As decided by the High Court (42 Bom. L. R. 57) the 
company had to ref{imd Ra 26-1-1 to the assessee as dividend for the year 1992-33, 


* Decided, November 3, 1944. Income-tax Reference No. 16 of 1944. F 
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which it did in the year 1940.41. The assessce was again sought to be ageessed upon 
the amount dwing the year in question :— 


AN Held, that the amsessee having already been taxed on the amount in 1982-33 was 


sa 


. 


. 


not liable to be assessed on it again in 1940-41. 


THE facts appear sufficiently from the judgment of the Chief Justice. 
M. C. Setaivad, with G. N. Joshi, for the Commissioner. 
Sir Jamshedji Kanga, for the assesses. 


Stone C. J. This is a reference under 8.*66(1) of the Indian Income-tax Act, 
1922. „The relevant assessnfent year is the year 1841-42 for the accounting year, 
which in this case is from April 1, 1940, to March 31, 1941. -The question refer- 
sed to us is as follows : 

“ Whether in the circumstances of the case the amount of Ra 178-93 received by the 
assessee from the Tata Iron and Steel Co. in the year of account, according to the decree 
of the High Court, was rightly held to be the dividend income of the years pnor to the 
year of account, and not the income ‘of the relevant accounting period?” 

The sum of Rs. 178-9-3 is made up of a number of sums relevant to the different 
assessment years, but the principle is the same in all cases; and a sum of Ra, 26-1-1 
in respect of the assessment year 1932-33 has been the sum aroupd which the argu- 
ments and debate have revolved. : 

The facts have never been in dispute ; bie shes aie cation ek eae? 
stances, relevant, so we are told, to a number of taxpayers, making this case in the 
nature of a test case so far as questions of principle are involved. 

The assessee was one of the preference shareholders in the Tata Iron and Steel 
Co. Ltd. in respect of twenty aix per cent. lst cumulative preference shares and five 
seven and a half per cent. 2nd cumulative preference shares. For a number of 
years the company did not pay its preferential dividends, and in 1926 a acheme of 
arrangement was proposed and ultimately sanctioned by the Court, which provided 
that for the future the current preferential dividends should be, first paid as they fell 
due, and that the cumulative arrears should be paid out of fifty per cent of a fund 
calculated in accordance with the scheme. 

‘The company in paying its sharehctders the „preferential dividend in years sub- 
sequent to the scheme in fact deducted income-tax and gave a certificate, which is 
attached to the dividend warrant, and in which the following is the material extract : 

“We hereby certify that incomd-tax on the entire (100%) profits and gains of the 
company, of which this dividend forms a pert, has been or will be duly paid by us to the 
Government of India.” 
~win fact by virtue of in provisions in the Indian Income-tax Act allowing 
permissible allowances for ation to accumulate for years in respect of which 
there was no profit of the company from which they could be deducted or set off, 
the company did not itself have to pay any incometax at all during the relevant 
years. The shareholders accordingly objected and said that in these circumstances 
they were entitled to their dividends fh gross without any deduction in respect of 
income-tax, and the matter was ultimately litigated, and the test case in this Court 
wil be found reported in Latta v. Tata Iron and Steel Company, Limited." There was 
no appeal from that decision, and it is, therefore, established, as was therein held, that 
the company was not entitled in the circumstances to make the deductions for tax 
and was, liable to pay to its shareholders the balance of the dividends, that is to say, 
that portion of the grose dividend ‘which the company had deducted in respect of 
income-tax and in respect of which it had given the certificate, which I have already 
mentioned. > F 

For the purposes of this reference the figures which have been taken relate to 

e 
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the assessment year 1932-33 and to the figure of Rs. 166-6-11 net dividend actually 
paid and Rs. 26-1-1 being Feen YTR “pies, in the rapes anemia MARR gS y 
total dividend figure of Rs. 192-8-0. 

It ia necessary to look at s. 14(2)' and a 16(1), and (4) of the Act as it stood 
before the 1939 amendments, since they are the sections relevant to this reference 
and to the year 1932-33. 

Sub-section 14(2)(@) is as follows :— 

Sagat anions: Rare meer em E ee 
by, way of dividend as a shareholder in a company jvhere the profits or gains of the com- 
pany have been assessed to income-tax.” 


Section 16, sub-sa. (1) and 2), provide : 

“ (1) In computing the tofil income of,an aaseasee sums exempted under the proviso 
to sub-section (1) of section 7, the second and third provisos to section 8, sub-section (2) 
of section 14 and section 15, shall be dncluded.” 

“(2) For the purposes of sub-section (1), any,sum mentioned in clause (a) of sub- 
section (2) of section 14 shall be increased by the amount of income-tax payable by the 
company in respect of the dividend received.”. 

Mr. Setalvad on behalf of the Crown saya that when you look at the respondent’s 
form of assessment’ to tax for the assessment year 1932-33, which you may do ag it 
is referred to in the judgment of the Appellate Tribunal, which in its turn is refer- 
red to in the reference, it clearly shows that, although the assumption that thd com- 
pany has paid tax before the receipt of the dividend by the respondent is taken into ac- 
count for the purpose of giving the respondent the benefits of reliefs and deductions, 
it is not taken into account for the purpose of making the respondent pay any more 
tax, although admittedly it is taken into account in order to assess the rate of tax 
on the respondent at twelve pies in the rupees and although it is submitted that 
this is in any event immaterial, it is pointed out that it did not in fact increase the 
rate of tax, and did not, thereforb, adversely affect the respondent in any way. It 
is accordingly submitted that the assessment for the year 1932-33 and the payment 
of tax thereunder cannot affect “the receipt by the respondent of a sum which he in 
fact received in the accounting year 1940-41 ander the order of the Court, and that 
you must regard the receipt of that sum apart from and unaffected by the assess- 
ment for 1932-33. ; i 

Attractive as that argument may be, it is not, in my judgment, tenable on the 
facts as found by the Appellate Tribunal, which it ie not the function of this Court 
to attempt to controvert, provided there is some evidence to support them. But 
before referring to those facts, it is necessary to obeerve that under the scheme gf 4a? ` 
Indian Income-tax Act an assessee can be assessed to tax on income which has 
accrued and not only on income which has actually been received by him. 

Sub-section 4(1) provides : ? 

“Save as hereinafter provided, this Act shall apply to all income, profits or gain, as 
described or comprised in section 6, from whatever source derived, accruing, or arising, or 
received in British India, or deemed under the provisions of this Act to accrue, or arise, or to 
be received in British India.” 


Section 6 ig the section which contains the heads of income, which go'to make up 
what the Act describes as the “total income”. The section is as follows :— 

“Save as otherwise provided by this Act, the followiag heady of income, profits and gains > 
shall be chargeable to income-tax in the manner hereinafter appearing, namely :—- 

(i) Salaries, $ 

(#4) Interest on securities. 

(ii) Property. 

(ið Businesa. 

(v) Professional earnings. . 


284 THE BOMBAY ah REPORTER. [VOL. XLVII. 


(vi) Other sources.” 

Head (vi) “ Other sources” is the relevant, head, under which preferential, dividende; 
are taxed. 

Tie fole aie the aas aad toy cts Aahe lina aed e a a 
reference :— p 

“During the years, when the tax was deducted by the company, the asseasee was not 
only assessed on the net income received from the company as dividend but the amount was 
grossed up by adding an amount invariably higher than the tax deducted. ' 


“Taking an instance in the gmesamgnt year 1982-33, the Tata Iron and Steel Co, declared 
a dividend of Rs. 192-8-0. The Company actually paid q stim of Ra, 166-6-11. The Income- 
tax Officer grossed this amount by adding a sum of Rs. 286-0. The total dividend income 
of Rs, 204 brought in the assesament form for 1932-33 ingfuded this sum of Ra 28-6-0. 
The assessee’a total income for that year was ‘a sum of Rs. 14,126, including the dividend 
income which was brought to tax. The rate dpplicabld to the assessea on this income was 
twelve pies in a rupee.” 

“The agsessee actually received during the assessment year 1932-33 Rs. 166-6-11, and by 
the order of the High Court he has received in the relevant accounting period a sum of 
Rs. 26-1-1, being the deduction made in the sssesament year 1982-33. The total of such 
deductiond made for a number of years amfounted to Ra 178-95. This amount has been 
received by the assessee during the relevant accounting period. We have held in our judg- 
ment in R. A. A. No. 137—Bombay of 1942-43 that the*smount refunded under the decree of 
the High Court was a part of the dividend wrongly withheld by the company relating to the 
years prior to the accounting year under reference and that the whole of such dividend, 
including the amount received during the year, had already been brought to tax”. 
The reference continues by drawing a conclusion from this statement of fact. That 
conclusion is :— 

“Therefore, it œuld not be treated as the dividend income of thé relevant accounting 
period”. 
The reference, as has been shown, refers to the judgment of the Appellate Tribunal, 
See eT NO TOTEE PAg bear te vey Penman 
Paragraph 6 is as followa :— 

Now, etn tes whit wa Tbs ec of icing wh It only resulted in enhancing 
the dividend income to a figure which was admittedly higher than the gross dividend de- 
clared by the compeary. at that time. Where the company deducted Re, 26-1-1, Ra. 28-6-0 
were actually added to the net dividend by the Income-tax Authorities. In other words, 
the whole gross dividend as declared by the company has been brought to tax. Part of this 
dividend was actually recetved by the assessee at that time and a part deducted on account 
of income-tax has now been refunded to the assessee during the relevant accounting period.” 
* «lhg the judgment states the following conclusion :— 

“Therefore, this amount has obviously been assessed as dividend and borne the tax. 
The position might, perhaps, have been different if in those years when the dividend was 
Sess Aai Da he ODERT ee ey en Pay sae ene ete 
had to be evoked”, 
In paragraph 8 it is further stated :— * 

“We have already held on a point of fact that the net result of grossing up thiy dividend 
was that an amount invariably higher than the groes dividend declared was brought to tax 
Under the Act as it then stood this growing up was not permisaible, and the maximum 
amount of dividend which could be taxed has already been brought to tax by the Income- 
tax Authorities”. < 
And, again, they state their conclusion :—* 

“Tt is therefore directed that the sum of Rs. 178-9-3 is npt the dividend received by the 
asseasee ”. . 

But Mr. Setalvad submits that, although stated as facts, these are conclusions 
drawn from placing a construction on the assessment form, which appears at p. 14 
of the record and which is implemented by further digures contained on p. 16, and 
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which are referred to in the judgment as “the assessment records”. In my opinion, 
there is evidence upon which the Appellate Tribunal could come te the finding that 
“the whole of such dividend, including the amount received during the year, has al- # 
ready been brought to tax”. Such a finding of fact having been reached by the Ap- - 
pellate Tribunal on the evidence, it is conclusive ; and it is not open to us to go into 
the assessment form to see whether we should have reached a similar finding But 
as this case may go further, I desire ta add, in deference to Mr. Setalvad’s argument, 
that we have looked at the assesament form annexed to the case and contained on pp. 
14,and 16 of the record, anti thgt whef the figures are gnalysed, it appears that the 
total dividend of Rs. 193 is included in the figure ‘of 204; which in its tur is brought 
in for the purpose of computing tÊe total income figure of 14,126, with the result that, 
had it been open to us to loak into the figures in the assesement form, we should have 
come to the same conclusion as the Appellate Tribunal. 

In the result, the question must be answered by saying that the Rs. 178-9-3 is not 
the income of the relevant accounting period. 

The Commissioner to pay costs. 

Kania J. I agree. The relevant extracts from the judgment of the Appellate 
Tribunal and the statement of case have been set out in the judgment of- the learned 
Chief Justice. 

The short point for consideratich is whether the sum of Rs. 26-1-1 in respect of the 
_ dividend of the twenty lst preference shares and five;2nd preference shares of the Tata 
Iron and Steel Co. Ltd. of the assessee have been brought to tax in the assessment year 
1932-33. This figure is taken æ an illustration in this particular year. The total 
sum in question in the reference ia Rs. 1789-3. That is made up of different sums 
which, under a decree of the High Court in Lalita v. Tata Iron & Steel Co., the’ 
Tata Iron and Steel Company was ordered to pay to the shareholders on its register 
in the years in which the Court held that the company had wrongfully withheld pay- 
ment. The short facts in respect of those deductions are these. The company did 
not make profits for several yearg, and its depreciation account was allowed to grow. 
At a certain stage the company began.to make profits. From those profits dividends 
were declared and ordered to be paid, In the*aseesement of the company itself, how- 
ever, by virtue of the deductions perntitted under s. 10, the company was not liable 
to pay any tax although it waa assessed, that is, its income was computed for the pur- 
pose of taxation. Although the company thus did not pay any tax, it deducted out of 
the dividend which it paid to the preference shareholders an amount calculated at the 
maximum rate of tax permitted under the Finance Acts of the relevant years. Certain X 
shareholders having found that the company had not paid the tax filed a represegie” 
tive suit and claimed that, while the company had not paid income-tax on its income, .- 
tbe company had no right to deduct any amount for income-tax as in fact that amount 
was not paid or liable to be paid to the income-tax authorities In that suit a decree 
was passed against the company, and the shareholders’ contention was upheld. The 
result was that the company under that decree Was ordered to pay what it had wrong- 
fully withheld in the shape of deduction for tax at the maximum rate. In respect of the 
assesment year 1932-33 for the assessee such amount came to-Rs. 26-1-1. 

After the Court passed the decree, the company paid the amount to. the share- 
' holders, including the asseasee, in the year 1940-41. The taxing authorities contend ~ 
that the sum having been received in the yeąr 1940-41, it was dividend received by the 
aseessee in that year and was liable to tax. The contention of the assessee, on the 
other hand, hae been that the full dividend declared and made payable by the com- 
pany of August 31, 1931, has been assessed and taxed in respect of the aspessee, and, 
therefore, the taxing authorities are not entitled to tax this sum again when it was re- 
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ceived by the assessee in 1940-41. There can be no doubt that if this sum was taxed in 
the previous year, it cannot be taxed over again mefely because it was received in a 
Ny subsequent year, The question, therefore, ‘to be decided by the Tribunal was whether 
in fact this sum and other sums so deducted: in the other years were taxed by the 
income-tgx authorities in the previous years. On a consideration of the assessment 
records, the Tribunal as a fact has found that sums larger than the amounts of the 
gross dividends were taxed as dividend income of the assessee in the relevant years. 
If that conclusion stands, there can be no question of reassessment of the same 
amount. G 

e E E EE Nous T E ai 
the Tribunal. In my opinion, that contention -is°unsound. The question whether 
a particular sum sas-taxed or, to borrow tha expressiongused by ‘the Tribunal in the 
course of its judgment, (‘has borne the tat” is a question of fact. Whether. it is ; 
validly taxed or not is a mixed question of law and fact. But the question whether 
_@ particular sum is taxed or not cannot, in my opinion, be anything but a question of” 
fact. The Tribunal in the course of its judgment has said that the whole of the 
gross dividend income as declared by: the company! has been brought to tax. Words 
to the same effect are used in several’ repeatedly not only in the judgment but’ 
in the statement of case. It-was argued that because the Tribumal describes this as 
a question of fact it does not become a question of fact, if it is not so according to 
law. That proposition is not disputed. But, in my opinion, the question whether 
SS nee a em ie Dene toe nee cue 
of fact. : 

In this connection the observations ‘of Mr: Justice Finlay in H. and G. Rinis: 
Ltd., v. Cook (H. M: Inspector of Taxes)! are relevant. In that case on certain facts 
T the question was whether a trade started by an assessee was a new trade st up by- him. 
` The Commissioners recorded their fihding in the affirmative. When the matter came 
_ before the Court, 'it was sought to be contended that it was not a new trade. Mr. 
` Justice Finlay observed as follows (p. 121) :— 

“I have come to the conclusion in'this case that I cannot interfere with the decision af 
the Commissioners. I desire to say quite definitely that it is their decision and not: mine. 
It ia not necessary that I should express*an opiniop, and I do’ not express an opinion, as 

_ to whether, if I had been im their, position, I should have arrived at the same conclusion. 
There are two reasons, one of- general application and one cf special application, for saying 
thia. The one of general application js that this is, in my opinion, a pure question of fact. 
It accordingly results that all questions of fact and of degree are for the Commissioners, and 
it ia never proper for this Court to interfere, unless it is prepared to say that there was no 

e idence upon which the finding could be made. The second matter of more special appii- 

Gh. to this case is this. I agree with Mr. Needham in thinking that this case ia, not to 
say inadequately, but somewhat shortly—meagrely, I think, waa the adverb he used—and, 
perhapa , somewhat concisely and even meagrely stated.” 

Having regard to the conclusion mentioned above it is not necessary to proceed 
further with the discussion of the assessment order., As, however, Mr. Setalvad took 
us through the figures of the assessment order in detail, although we have not heard 
the learned counsel for the assessee on the point, there is no doubt that there is 
evidence on which the Tribunal could come to that finding of fact. Whether the 
evidence is sufficient or not is not the province of this Court to go into. The assessment , 
order includes the dividend in question. ‘It was argued on-behalf of the Commissioner 
that the figure included in the assesament ‘order was arrived at by grosaing up the net 
receipt. It was, therefore, contended that the amount taxed was the actual receipt, 
and not the gross dividend. On the other hand, it is contended, as appears from the 
arguments submitted on the application for reference and as found by the Tribunal 

a 


1 (1933) 18 T. C. 146. 


1944. ] COMMISSIONER OF INCOME-TAX v. MADAN—Kania J. 287 


in its judgment, that the taxing authorities under the circumstances were not entitled 
to gross up this income at all, because under s. 16(2) of the Actebefore its amend- 
ment in 1939 no income-tax was payable by the company in respect of the dividend y 
received by the shareholders. It makes no difference how the groes figure was ar- 
rived at or whether it was arrived at by adding something which waa authorised by 
law. The fact is that a sum larger than Rs. 26-1-1 was added to the receipt in making 
the figure of groes dividend. If, as a result of such addition, the total figure exceeds the 
amount of the gross dividend, and that toil figure is brought to tax, it must be held 
that the groes dividend received py the ‘aaseasee under heading “ dividend income” 
was brought to tax. The figures shown in the. order, when read with the 
details worked out in exhibit T-G, show that the taxing authorities had at that stage 
taxed not only what was oevered by the taxable income, as then construed by. the 
- taxing authorities, of the company, buf had separated a sum which, according to 
them, wag liable to tax in the hands of the assesses, although not liable to tax in the 
hands ef the company. I refer to the sum of Rs. 8-7-0, which is separated from 
Rs. 158 and separately taxed by the taxing authorities at the full rate applicable to 
the aseessee. The question, as I have pointed out above, is not whether the taxing 
authorities have properly taxed the gross diyidend income of the assessee in respect of 
the Tata pfeference shares, or by what process of calculation they arrived at their 
figure. They did tax his gross dividend income for those shares, as they construed 
the law at the time, fully. It is also immaterial whether the assessee was allowed 
exemptions or deductions properly or not in the previous assessment years. ‘The only 
question is whether the total amount whichi they taxed under the'heading ‘ ‘ dividend 
income ” wab less than the total dividend income on the shares in the year in question. 
Ag the answer to the question is that a sum exceeding that amount wae taxed, as the 
dividend income of the assessee, the conclusion of the Tribunal that the grose dividend, 
as declared by the company, was brought to tak is not without evidence. 
Tha result, therefore, ig that the answer tō the question is that the amount of Rs. 
PB te kaving cacy beda. fantd a Dot Ce meee of tHe anstieee te eee 
accounting period. e 

T agree that the Commissioner must pay çosts-of the reference. 

Attorney for Commissioner : D. E. Nanavati. . 

Attorneys for assessee : Wadia, Ghandy & Co. : 
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ORIGINAL CIVIL. 


Before Mr. Justice Blagden. o” 
ARDESHIR DADABHOY BARIA v. DADABHOY RUSTOMJEE BARIA* 


Indian Succe3sion Act (XXXIX of 1925), Sec. 114, dl. (3)—Transfer of Property Act 
(IV of 1882), Secs. 13, 15 (before amendment in 1929)—Deed of settlement—Gift in 
favour of unborn persons—Volidity of such ift. 

A settlor had two sons, piantiff No. 1 and plaintiff No. 2, and a grandson R, by 
the former. On October 30, 1922, he executed a deed of settlement, whereby he set- 
tled property on trust to pay during his lifetime one-third of the net residue of its 
income to him, and the remainder to plaintiffs in equal moieties, but if either or both of 
them predeceased the settlor, his or their share should be given io him. It was further 
provided that after the settlor’s death'the trust property should be divided into two 
equal parts, and the net income of each part should be given to the sons (plaintiffs) for 
life, and after their death each part should devolve abeotutely on his son or sons in 
equal shares. If either or both of the sona died,sonless during the settlor’s lifetime, his 
or their share was to vest absolutely in the aettlor, and he (settlor) was entitled to revoke 


* Decided, ene? wt. O. C. J. Suit No. 581 of 1944 (O. S). 
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or vary the settlement in part or as a whole as the case might, be. The settlor died in 

1923, Plaintiff No. 2 had a son, (defendant No,'1) “in 1926. In 1984 the son of plaintiff 

No. 1 died. + A question arose what interest, if any, defendant No. 1 took under the 
Held, (1) that the gift in favour of plaintiff No. 2's male issue was invalid : 
Sopher v. Administrator General, Bengal,1 followed ; j 

(2) aii thse auks. i Tar of thes wane’ of Aadi No. T Wicd aa eke iai 

pmnan a a ee 

its amendment in 1929; 

(3) that the deceased do of plaintiff No. 1 took ho vested interest in the trust pro- 
perty either at the date of the settlemérit or at the date of: the- settlor’s death. 
Section 13 of tha, Transfer ‘of Property Act, 1882, as it stood before the amendment 

-of the Act in 1929, was an attempt to import into and@adapt ‘for use in India what 

used before 1926 to be known in’ England as “the rule in Whitby v. Mitchel,” * or.“ the 

rule against” double possibilities.” The rule, stated shortly, is that a person, ' 
of property to.anottier shall not fetter the free disposition of that property in the hands 
of more generations than one, The rule is quite distinct frém the rule- against” per- 
petuities though their effects may. qverlap. ` 

Seto 15 of te Ad as amended is intehded to import into udin the" Engli “rule 
in Leäke.v. Robinson” 2 ‘ 

“ORIGINATING summons. Construction of a deed- a settlement made by one Dada- 
bboy Baria (settlor )' on October 30, 1922, the pertinent provisions of which are 
summarised in the judgment. 

At the date of the settlement the settlor had two sons : Ardeshir ( plaintiff No. 1) 
and Rustomji (plaintiff No. 2). Plaintif No. “1 Had a son Rohintọn, who was born 
on September 10, 1917. 

The settlor died on August 10, 1923. Plaintif No. 2 had a son Dadabhoy. (de- 
` fendant, No. 1), WEO ae DAE Cece Pes 2 1926. Rohinton died on April 15, 
1934. 

‘Or May’ 16, 1944, the plaintiff took out'an originating summons for determination 
‘of questions ‘set ‘cut in the judgment. < 

V. F. Taraporewda, for plaintiffs.” 

N. P: Engheer, ‘Advocate General, afd S. D. 'Vimadalal, for defendant No. 1. 

Sir Jamshedji Kanga; for defendant No. 4. > 

BLAGDEN J. This was an originating summons having the principal object of 


++ determining the validity or otherwise of certain trusts in favour of persons unborn 


se er ennai 
The facts are not in dispute and so far as material they are as follows :— 

T “Be october 30, 1922, Dadabbai Dajibhai Baria ( hereinafter called “ the settlor ”) 
had two sons Ardeshir and Rustomji ( plaintiffe Noa 1 and 2),'a grandson by 
Aideshir called, Rohinton born on September 10, 1917, and no other male issue’ 

By an indenture of that date (hereinafter called “the settlement”) he conveyed 
certain property of which, it was recited,.te was the full owner (and there is no 
evidence or allegation that he was.anything less) to himself and plaintiffs Noa 1 
and 2 as trustees upon the following trusts :— ~ 

L. To collect the, income thereof. 

2. To: pay calgongs including insurance prenia 


3. To pay for repairs.. 
4. To pay. during the sidors life oae Uin of the.net residue of the trust income 


to the settlor, one-third to plaintiff No. 1 and one-third to plaintiff No. 2, provided 


that if either or both of the two should predecease the settlor, his os their 
share of income should be paid to settlor. It is observable that so far the settlor 
1 ret o D as 3 (1817) 2 Mes. 363. 


2 (1890) 44 Ch. D. 85 


7% z . r < e 


- 


1944.] : ARDESHIR BARIA Y- nase makia’ (0.61) Blagdon 7, 289 


had made no-final disposition of the corpus of-which (had the sejjJement stopped at 
this point ) there would have -been~a ‘resulting trust! to the settlor at the latters y 
death. Actually, however, the settlement proceeded to declare thé® following further 
trusts to take effect on and aftér: the death of the settlor, viz. upoh trust :—-; 

5. To. divide the trust properties into two equal parte. 
6. As to one such part, called “ Ardeshir’s Trust Fund ”, 

(a).to pay the net income thereof to Ardeshir for life, 
ae {bJ ‘after the death of Ardeshir absctutely for all Ardeshir’s sons in equal shares, 
- omawided: that if Ardeshir should” predecease the stttlor, Ardeshir’s trust fund should 
only be divisible amongit Ardeshir's sons at the settlor’s~death, this proviso being ` 
9f oure eia taco fp mkeshe GH and UD ete geaient ie oog ae 
other. aor 

7. "As to the other euch Pt called £ Rustothji’e ‘Trust Fund” On precisely similar 
trusts to those of Ardeshir’s trust fund; sybstititing Rustomji for Ardéshir. 

It-was then provided. that if Ardeshir and Rustomji should, each predecease the 
settlor without male- issue him surviving, the truste should determine and the trust 
Property. should belong to the settlor abeolutely. “The séttlor then took absdlute power >t 
to, revoke or`vary the éettlemeft ih whole of if part for his own benefit. ‘ ee 

- Provision was thea made for pystponemént:of payiment of corpus and incoiné to 
minors: for their advancement out of intom “or or corpus and for investment of income 
not required for such advancement and payment over of accumulations on majority. 
Apart froma poyer to appoint new trustees, the remaining clauses of the settlement 
are immaterial. ToS ts 

The:main questions raised-by the summons—namely whether thie gifts to Ardeshir’s’ 
and Rustomji’s sons are- valid—must depend nat on what did happen since October a 
30, 1922, but on what might have happened. T am, however, shortly stating thé j 
subsequent history of the matter i order tọ make it clear how ahd to whit extent < 
the present parties come to be interested. -° PO ae ae a ae 

On August 10, 1923, the aettlog died. PLENA es 

On September 14, 1926, a son, defendant No. f ( minor)\wie bem te plaintift. 
No. 2. 

On April 15, 1934, Robinton unfortinately died intestate His Pieire are tüp father! = 
plaintif No. 1, and mother,- defendant No. 2. 

“By: a deed of April 24,1943, Plaintiff No. 3 was duly appointed a trustee in place - 
of the settlor. He is not otherwise interested. 

So much for the facte 

The first group of questions to'be answered on the summons coicerne the valigt > 
or invalidity of the gifts to the settlor’s grandsons. I propose to consider Rustomji’s 
trust fund fiet, Rustomji having no son born at, the, date of the ent. The 
principal relevant enactment is s. 13 of the Transfer of Property Act, 1 viz, :— 

“ Where, on a transfer of property, an interest „therein is created for the benefit of a 
person not jn existençe at ‘the date of the transfer; subject to a prior interest created by 
the same transfer, the interest created for the beriefit of such person shall not take effect, 
unless it extends to the whole of the remaining iterest of-the transferor in the property.” 
This section waa an attempt to import into and adapt for use.in this oqintry what 
used before 1926 to be known i d as “the tule in Whitby v. Mitchel)” or 
“the rule against double possibilities.’ As in so many importation, the goods have 
deteriorated ‘in- transit, but (cdnvéreely’) neither English expresdion was entirely 
happy : the former because the rule existed long before 1890, when Whitby v. Mitchell 
was decided; and the latter becauee it loses in clarjty more than all that it gains in 
succinctness. But the principle is-clèar enough, however difficult its application in par- 
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ticular cases ; it is, as I understand it, that a person disposing of property to another 

shall not fetter-the free disposition ofthat property in the hands of more generations 

than one. Thé rule is quite distinct from the rule against perpetuities, though their 
effects sometimes overlap. 

The learned Advocate General, who appeared for defendant No. 1, invited me in 
this case to consider the settlement as a double one ; a settlement of income during 
the settlor’y life and of income and corpus after his death, and that is, I think, a 
very accurate way. of looking at it. But om consideration, I am unable to follow- 
himi ity ie, ofat Sep Be matea me Ly tebe which $e) to say that tae adilement of = 
. Corpus considered by itself is inoffensive. eran 

Bearing in mind the principle whieh T have just siated, let me try to analyee into’ 
its simplest possible terms the rather’ complicated pro¥ision’ the settlor has made 
ee eee Bustomi irait fand, that is tó say the settlement of his share of corpus. 
It amounts to this: r 

Subject to the settlo’s power of revocation 

(a) to Rustomji for life. 

_*(b) remainder to the settlor for life, : i 
. (c) ‘remainder to Rustomji’s sons in efual shares absolutely in the case of majors, 
but subject to discretionary truste during any minority, this ifiterest being defea- 
sible if Rustomji and Ardeshir both died in the t&stator’a lifetime without surviving. 

` male issue. 

K a uue Gad taponi So moles dat Goan? Gum tas ae eee oie ae 
allusion is made to Rustomii’s sons “him surviving”, so that the vesting of this 
interest does not depend on the contingency of their surviving their parents. But 

:. the interest so vesting is defeasible if (a) the testator exercised his power 

_ of revocation and (b) if Rustomjits and Ardeshir’s sons and their male iseue pre- 

: deceased Rustomji and Ardeshir and they both predeceased the settlor. Moreover, 

: in the event of any person taking under this disposition being a minor at the time 
his share falls into. possession his power to dispose gf his property is drastically con? 
trolled. ‘An interest in property which in two possible events is defeasible and in 

` a third possible event is controlled is*obviously less than full ownership. Nor can 

_ the extent of the ‘gift be enlarged by the fact that neither event on which it was 
. defeasible has happened or now can happen. 

- * If the disposition of corpus now under consideration” had not been made, there 
would on Rustomji’s death have been a resulting trust for the settlor absolutely and 
therefore the “whole of the remaining interest of the settlor” in Rustomji’s trust 
TTR oo netting tes tan full neni. It seema to me, therefore, apart from 
authority, that the gift to Rustomji’s male issue is invalid. 

. This is the more unfortunate, because had the settlor been a little less ambitious. 
he could by following the third dlustration to a 114 of the Indian Succession Act, 
1925, have achievéd substantially’ whgt he wanted, unless indeed a recent decision 
of their Lordships of the Privy Council, of which more anon, must be held to have 
repealed the proposition of law there stated by the Legislature. 

The authorities, of which there is a singular dearth, so far from conflicting with 
the opinion which I have formed, rather encourage the belief that it is correct. 

In Putliba v. Sorabjt a testator attempted to make gifta to the issue of his sons 
unborn at hig death subject to powers ef appointment and to forfeiture in certain 
events. The Court held that these gifts failed by reason (inter alia) of the powers 
of appointment and their Lordships of the Privy Council came to the same con- 
clusion both for that reason’ and because of the forfeiture clause. In any’ view of 
the matter, the interest given to the unborn ise of the testator’s sons was less 
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sent case. I have also been referred to the-recent decision of their Lordships in 
Sopher v. Adminisirotor General,--Bengal» In that case a testator. disposed of hig’ 
residuary estate by will in, briefly, the following manner. As to income an annuity 
was to be paid to his widow -and the balance to his children, the share of each son 
being double that of each daughter, the children of any child predeceasing him or 
his widow to take their parent’s share of income subject to the dame discrimina- 
Lon between sexes and the share of any child predeceasing him or his widow with- 
out issue to accrue to the other ildren or grandchifiren with the like diecrimina- 
tion. As to corpus his directions were to postpone division till his widow’s death and 
thereupon to divide the property into shares as numerous as his surviving children 
and his predeceased childuen leaving iseue living at his death, and to designate each 
share by the name of one such child, fhe share of a male child being always double 
that of a female ; to pay the income of each share to each child for life and there 
after to the children of such child, eubject to the like discrimination, until they at- 
tained the age of eighteen and thereafter in trust for such child.or childrem absolute- 
ly subject to the like discriminatioh. He then provided for the accrual of the share 
of any child who should die without issug as he had done in respect of income and 
made further prevision for the case of children who should survive him but not 
his widow. He further provided a fixed mfintenance allowance for any child ahd 
æ discretionary allowance out of that grandchild’s share of income for any grand- 
PE ea We eae tO Teee a DaT, OF INGE OE COTS dling, his Or hee 
minority. 

The will ai whae her Lorki were aa da certainly way aural, 
but one thing about it does seem clear. As in ill (3) ta s 114 of the Indian Suc- 
cession Act, some person or persons were in, any event—short of the end of thé- 
world —going to get the whole of the testator’s residuary estate at the latest 
at the expiry of life in being (namely, the testator or his wife according to which 
died first ) plus eighteen -yeara at the utmost. Even the period of ar actully exist- 
ing gestation did not there entér into consideration, for of three things one must hap- 
pen. Either (a) Mrs. Sopher must die before Mr. Sopher, or (b) Mr. Sopher must _ 
die before Mrs. Sopher or (c) Mr. and Mrs. Sopher must die simultaneously. In 
. the first and third events no difficulty arises. In the second’ it might happen that at 
her husband’s death Mrs: Sopher was enceinte and that she died in childbed. I do 
not know enough about obstetrics to say whether when a child is artificially brought 
into the world (eg, by a Caesarian operation ) it is possible for the mother to die 
before the child has any independent existence. But, assuming such a thing jo-se* 
possible, tt seems obvious that the interval between death and birth could only be 
a matter of seconds, or at the most minutes, and the gulf—if any—would be bridged 
by the maxim that the law (in general) takes no account of partaeof a day. But 
though the bequest was to a class not ascertainable at the testator’s death but ascer- 
tainable and certainly taking within eighteefM years of the expiry of a life in being: 
at hig death, such bequest was not absolute but subject to discretionary trusts in the 
case of minors if any, so that, the testator’a interest being abedlute, it was not in 
reality a gift of the whole of the testator’s interest remaining after-the gift to his 
widow, but a gift of that interest subject to a fetter. in the case of any minor. 
Their Lordships, however, who differed from both the trial and appellate Judges 
in Calcutta, do not seem to have decided as they did on that ground but on the - 
ground that it was not certain who would take under the bequest if valid. Their 
Lordships were without “the advantage of ‘knowing the opinions of the learned 
Indian Judges” on some of the points argued before their Lordships’ Board. Far 
= 1 (144) 46 Bom. L. R. 865, P.C. 
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be it from me to suggest that this was in itself a serious matter, but it does seem un- 
fortunate that their® Lordships’ attention was apparently focussed entirely on æ. 113 
Sand 120 of the Indian Succession Act and does not seem ever ta have been 
` called to the third illustration to s 114. Apart from the complications caused 
by Mr. Sopher’s evident misogyny ‘and from the discretionary trust for the 
advancement of minors any distinction which -there may be between the case 
there put and the case before their Lordships appears to be a distinction without 
a difference. Yet their Lordships held the bequests in the case before them bad 
though those in the illustratign just cited are expresgly declared by the Legislature 
to be valid on the ground, apparently, that the quantum of an estatd is diminished 
by uncertainty as to who will ultimately get it I confess myself, no doubt entirely 
through my own mental incapacity, quite unable to follew this traim of reasoning, 
and trust I may be forgiven for echoing the dying request of (I think) Sir Isaak 
Newton for “More Light”. The following parable will serve to illustrate the diffi- 
culty which I feel. Suppose that a gambling party- is in progress, and that Re 1 
is staked in a game of roulette. Until “ giddy Fortune’s furious fickle wheel” has 
.come to a standstill no man can tell which of the gamblers will get that rupee ; indeed, 
just as in the case of Mr. Sopher’s grandghildren, it is not certain that any one of 
them will get it, for at any moment dacoits or the police may rai the premises and 
seize it. Yet, surely, the rupee at all times consists of sixteen annas and no less. 

However, while praying that for the future my darknese—in which I gather the 
profession is also groping—may be illumined, it is sufficient for the purposes of this 
“case to say that as far as Rustomji’s trust fund is concerned the decision of their. 
Lordships confirms the conclusion at which I have arrived; indeed this case is all 
the clearer because of the power of revocation, which was naturally absent in Mr. 
Sopher’s will. 

My own, unreported, decision’ in Dhunbai Ardeshir Kapadia v. Official Trustee of 

Bombay ia not now of any assistance in the presen? case, At the time I gave it the 
prints of ‘their Lordships" judgment in Sopher v. Administrator General, Bengal had 
not reached India and, without that judgment to guide‘me I then assumed, perhaps er- 
_ Tpotously, that I could safely rely on the accuracy: off a statement in an ilustration 
` which the Legislature had been good enough to givé me, 
“These are, I believe, all the authorities bearing on the point and as already stated 
they confirm my own view that the dispositions of Rustomji’s trust fund beyond 
Rustomji’s life interest are invalid. I am glad to know that this is unlikely to make 
any practical difference to Rustomji’s descendants as the two brothers, I am told, 
“prange as their father’s heirs to make a settlement which will give effect to their 
father’s desires, Which will be an extremely generous act on their part. 

Turning to the case of Ardeshir’s trust fund the only distinction is that he had 
a son in existence at the date of the settlement. That eon died after the settlor and 
Ardeshir, so far, has had no other son. Does this make a difference ? 

In my judgment, no, because, the settlement waa made before s. 15 of the Transfer 
of Property Act was amended by Act XX of 1929. As the law then stood the section 
read :— 

“Tf on a transfer of property an interest is created for the benefit of a clas of persons 
with regard to some of whom such interest fail by reason of any of the rules contained in 
ss. 13 and 14 such interest fails ag regards the whole class.” 

* On an absolutely literal construction of this section it would be possible to hold 
that the questions as regards Ardeshir’s trust fund are unanswerable till she death 
of Ardeshir, as a widower or until at least nine months after his death leaving a 
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widow, because until the happening of one of those events it cannot be certain that his 
deceased son Rohinton was not the whole of the class of persons “benefited. Actually, 
however, the unamended section was evidently intended to import into this country the” 
English rule in Leake v. Robinsont: (a will case) in which case the Court said (p. 390) :—- 

“I must make a new will for the testator, if I split into portions hia gemeral bequest to 
the class, and say, that because the rule of law forbids his intention from operating in favour 
of the whole class, I wilt make his bequests, what he never intended them to be, vir. a 
series of particular legacies to particular jndividuals, ... i 
In other words, the word “ fails”, when, first uged in ghe unamended section, means, 
in the events which have here happened, “ may fail”. i 

In my opinion, therefore, the gifts of Ardeshir’s trust fund beyond the life estate 
given to Ardeshir can no more take effect than those of Rustomji’s trust fund beyond 
the life estate given to Rustomji. Again it is pleasing to think that owing to the 
generosity of the two brothers this will not in fact make any practical difference. 

In spite of the foregoing conclusions, there are now distinct trusts of each trust 
fund, and as the parties concerned all destre the appointment of separate trustees of 
each, there can be no objection to this being done ; nor can I see any reason against 
their providing for the appointment of new trustees of each such fund in the manner 
proposed in the plaint. ; 

The specific questions I am d@aked by the summons are, and for the reasons afore- 
said I answer them respectively, as follows :— 

(a) Whether on a true construction of the relevant provisions contained in the said 
declaration of trust Rohinton the son of plaintiff No. l took a vested interest in the trust 
property at the date of the settlement or at the date of the death of the settlor ?—Nelther. 

(b) Whether the interest of Rohinton was Hable to be divested under any circumstances ? 
—Does not arise. x 

(c) Whether plaintiff No. 1 and defendant No.”2 as the heirs of the said Rohinton have 
in the circumstances that have happened become entitled to the corpus of Ardeshir’s trust 
fund ?—No. x 
(d) If so, whether they are pntitled to dispose of or deal with the same during the 
lifetime of plaintiff No. 1 ?—Does not arise. 

(e) - Whether defendant No. 1 took a vested interest in Rustomji’s trust fund and if 80, 
on what date ?—No. ` 

(f) Whether under the -circumstances that have happened the trust fund or any pert 
thereof reverts to the settlor ?—Yes, the whole of each trust fund on the death of Ardeshir, 
aod on the death of Rustormji respectively. 

(£) Whether the plaintiffs may be directed and authorised to appoint separate trustees 
for the amid Ardeshir’s trust fund and Rustomji’s trust fund aş stated in the plaint ?—Y epe 
Ch) Whether plaintif No. 1 and plaintiff No. 3 may be discharged from theirflfiice 
of trusted sa far ag relates to the said Rustomji’s trust fund and plaintiff No. 2 and plaintiff 
No. 3 may be diacharged from their office of trustee so far as relates to the said Ardeshir’s 
trust fund ?—Yes. r 

(6) Whether the plaintifs are directed and authorised to transfer the properties com- 
prised in Ardeshir’s truat fund to the trustees bf Ardeshir’s trust fund and the properties 
comprised in the Rustomji’e trust fund to the trustees of Rustomii’s trust fund ?—Yes. 

(7) Whether the plaintiffs are directed and authorised to execute the necessary deeds 
of appointment. of new trusteev and other acts and assurances for carrying into effect the 
above arrangement ?—Yes. x : y 

(k) Whether the plaintiffs are further directed and authorised to incorporate a power 
of appointment of new trustees in each of the said deeds of appointment in manner men- 
tioned in para. 10 of the plaint >—Yes. p 

() What provision should be made for the costa of this suit ?—D make no order as to 


coats, 
Attorneys for plaintiff : Mulla & Mulla. 
+1 (1817) 2 Mer. 363. 
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Before Sir Leonard Stone, Kt., Chief Justice, and Mr Justice Kania. — 
HIRJI LAXMIDAS v. FRANCIS FERNANDEZ." ` 


Bombay Rents, Hotel .Rates and Lodging House Rates (Control) Act (Bom. VII of 1944) 


—Whether ultra vires—Government of India Act, 1935 (26 Geo. V, c. 2), Secs. 93, 223, 
293—Government of India (Adaptation of Indian Laws) Order, 1937, Secs. 2, 7—High 
Court, curiatlment of powers of—Provincial Governor, acting under Proclamation under 
s. 93, powers of—Latiers Patent, cl. 44. i i 

The Bombay, Rents, Rates and Lodging Housę Rates (Control) Act (Bom. VII 
of 1944), promulgated by Govémor of the Province of Bombay, under Proclama- 
tion issued under a 93 of the Government of Indi# Act (Constitution Act), 1935, is 
not ultra vires. 

Ais) Corean ob W Pora ai cance Bao He. on ce hae sites 
to legislate with retrospective effect. i 

Emperor v. Prabhakar Kondajji Bhapkar,| followed. 

A Provincial Legislature as well as a Provincial Governor can legislate retrospectively 
in the concurrent field, ie. in respect of the subject-mattera enumerated im list IMI in 
the seventh schedule of the Constitution Act, to which the Governor-General has given 
his assent. (S. 107(2)). 

Ramnantion v. Goskwami Madhwanand Ramji,t followed. 

By the conjoint effect of a 293 of the Constitutjpn Act, 1935, and æ. 2 and 7 of 
the Government of India (‘Adaptation of Indian Laws) Order, 1937, the reference to the 
Governor in cl. 44 of the Letters Patent refers to all other competent authorities, that is to 
say, the clause can be altered not only by the Central Government but.also by the Pro- 
vincial Legislature or by a Provincial Governor acting under a Proclamation issued under 
- a 98 of the Constitution Act - 

Per Stone C. J. Proviso to 8, $3(1) of the Constitution Act refers to the powers 
with which the Governor may invegt himself under the Proclamation, and does not 
cut down or restrict what he may do if he invests himself with the same plenary powers 
as the Provincial Legislature. The effect of the proviso is to prevent the Governor 
from assuming or suspending the powers and jurisdiction of the: High Court by any 
proclamation under a 93, but does not extend to akerations of the law by or under 
aseumed legislative powers which are within the competency of the Provincial Legisla- | 
ture, once the Governor has assumed thse powerg The assumption and suspension are 
referential to the assumption mentioned in s. 93(1) (6) and the suspension mentioned 
in the particularization of the subject-mattera which the Prodamation may contain. 
Per Kania J. The first part of the proviso to s. 93(1) negatives dhe contention 
that when issuing the proclamation the Governor can state that he will assume the 
functions of the High Court. The second part of the sub-section proceeds to state 
that any such proclamation may contain incdental and consequential provisions, as 

be necessary to the objects of the proclamation, including provisions for suspend- 
-ing the operation of any provision of the Act relating to any provincial body or 
authority. In the proclamation the Governor is given further power to make incidental 
and consequential provisions which are to attain the objects of the proclamation. Such 
provisions may include the suspension of the operation of certain provisions of the 
Constitution Act which relate to a provincial body or authority. The second part of 
the proviso follows the exact words of the last part of the sub-section. The result is 
that if the words in the second part of the proviso did not exist, although the Governor 
may not assume powers under cl. (b), in including the incdental and consequential 
provisions in the prodamation he may suspend the operation of any section relating to 
the High Court. The second part of the proviso prevents him from doing so. 

After the proclamation the Governor befomes the Provincial Legislature, and for the 
purpose of pesing lawa in respect of any items mentioned in list II or list III he is 
the proper legislative authority within the meaning of s 223. 

Fhe only question for the purposes of a 9A is whether the Governor has assumed the 
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necessary powers required to achieve the objects mentioned therein. It has nothing to 

do with the question whether the exercise of the legislative functioga, which are vested 

in him on the assumption of powers under s, 93, is for the purpose of a. 93., : 

THIS was an ejectment suit filed by Hirji and another (plaintiffs) in the Bombay 
Court of Small Causes, on April 12, 1944, against their tenant Fernandes (defend 
ant), whose tenancy was determined by a notice on April 29, 1943. 

The full bench judgment of the Bombay High Court in Haveliram Shetty v. 
Maharaja of Morvi (46 Bom. L, R. 877) was delivered on April 6, 1944, declaring 
æ. 8, 9 and 12 of Bombay Rent Restriction Order, 1949, ultra vires. 

On May 12, 1944, the Governar of Bombay passed the Bombay Rents, Hotel Rates, 
and Lodging House Rates (Control) Act, (Bom. VII of 1944). 

When the suit came on’ for hearing, ọn June 7, 1944, the defendant pleaded that 
be had been paying rent regularly to the full extent allowable under Bom. Act VII 
of 1944 and claimed protection under the ‘Act. The defendant also pleaded that 
the plaintiffs had applied for a certificate from the Controller of Rents but failed to 
get it, and that the decision was final and binding on the plaintiffs under a 14 of 
the Act. The plaintiffs contended in reply that the Act was wira vires. 

The trying Judge (M. S. Noronha, Clfief Judge ) was of opinion that the suit 
involved a substantial question of law as to the interpretation of the Government of 
India Act, 1935, and directed n&tice to be given to the Advocate General, Bombay, 
under O. XXYVIIA, r. 1, of the Civil Procedure Code, 1908. 

The Advocate General, when added as a party to the suit, applied to the High 
Court for transfer of the case’to itself for hearing, and obtained the order on April 
15, 1944. The Court of Small Causes accordingly transferred the suit to the High 
Court on April 19, 1944. S 


R. M. Hathi, with P. J. Kapadia, for the plaintiffs. 
M. M. Desai, for defendant Ne. 1. 
N. P. Engineer, Advocate General, for defendant No. 2 (Province of Bombay). 


STONE C. J. This suit was Commenced in the Small Cause Court at Bombay, and 

is brought by the plaintiffs, who are the landlords, against defendant No. 1, who is 
the tenant, to eject him from 31-f Matarpakhdi, Mazgaon, Bombay, held by him 
under a monthly tenancy at a rent of Rs. 125 per month The tenancy is alleged 
to have been terminated by notice dated April 29, 1943. The defence of defendant 
No. 1 is to plead the Bombay Rents, Hotel Rates and Lodging House Rates (Con- 
trol) Act, 1944, which I will refer to as “the 1944 Act”, and to rely on the fact 
that before this Act came into operation the plaintiffs had applied to the Conjpjler* 
for a certificate under the Bombay Rent Restriction Order, 1942, (which I will refer 
to as “the 1942 Order”), which was refused. Such refusal, it is said. is binding 
upon the plaintiffs under s. 15 of the 1944 Act. ° 

In reply the plaintiffs allege that Part II of the 1944 Act is ultra vires and void 
for the reasons to which I will presently refer. 

It is obvious that the challenge to the validity of Part II of the 1944 Act raises 
a question of public importance, since if Part II of the Act be invalid, all premises 
to which it is intended to apply would in effect never have been controlled at all 
owing to the invalidity of the 1942 Order. In these circumstances, the Advocate 
General for Bombay was added as a party to the suit, which was in effect transferred 
at his request to the High Court and has been heard by this bench. No question is - 
raised by any one as to the regularity or propriety of this procedure. 

As I have already said, the notice to determine the tenancy was given on April 29, 
1943, and an application was subsequently made to the Controller under the 1942 
Order for a certificate which, if granted, would have had the effect of avoiding the 
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restriction placed on the recovery of possession by the 1942 Order then supposed to 
be valid. This application was refused, and the plaintiffs then went on appeal to 
the Collector under s. 12 of the 1942 Order. Again they were unsuccessful. On 
April 6, 1944, a full bench of thie Court held sæ. 8, 9 and 12 of the 1942 Order 
invalid, and accordingly the plaintiffs commenced this suit on April 12, 1944. On 
May 12, 1944, the 1944 Act was promulgated by the Governor, part of the preamble 
to the Act being as follows : 

“AND WHEREAS the Governor of Bombay has assumed to himself under the Proclama- 
tion dated the 4th November 1939, issued by him under section 93 of the Government of 
India Act, 1935, all powers vd&ted byeor under the said’ Act in the Provincial Legislature ; 

“NOW, THEREFORE, in exercise of the sald powers, the Governor of Bombay is pleased 
to make the following Act :’ 

The relevant sections of the 1944 Act are sa. 9 and ‘14. “Section 9 is as follows :— 

“ (1) The landlord shall not be entitled to the recovery of possession of any premisea 
so long as the tenant pays, or is ready and willing to pay, rent to the full extent allowable 
by thie Part and performs the other conditions of the tenancy : 

“Provided that nothing in this section shall apply where the landlord has obtained a 
certificate from the Controller certifying that the tenant has committed any act con- 
trary to the provisions of clause (o) or clayse (p) of section 108 of the Transfer of Pro- 
perty Act, 1882, or has been guilty of conduct which is a nuisance or An annoyance to any 
adjoining or neighbouring occupiers or thaé the rent chagged to a sub-tenant is in excess of 
the standard rent, or that the premisea are reasonably and bona fide required by the land- 
lord either for his~own occupation ar for the occupation of any person for whose benefit 
the premises are held or for any other cause which may be deemed satisfactory by the Con- 
troller. 

“ (2) Where an order for the recovery of possession has been made in favour of a land- 
lord orf or after the 6th day of April 1944 but not executed before the date of publication 
of this Act, the Court by which the orger was made may, if it ig of tha opinion that the 
order would not have been made if this Part had been in operation at the date of the making 
of the order, rescind or vary the order in such manner a§ the Court may think fit for the pur- 
pose of giving effect to this Part” 2 
Section 14 is: « 

“(1) Any person aggrieved by an order passed by the Controller, under the provisions 
of this Part ( including an order granting à certificate under the proviso to sub-section (1) 
of section 9) may, within fifteen days from the date on which the order ia communiceted 
to him, present an appeal in writing to the Collector. 

“ (2) The Collector shall then call for the record of the Controller and after examining 
the record and after making such further inquiry as he aks it either personally or 
through the Controller, shall decide the appeal - 

~ 3) The decison of the Collector, and -mhedi only to; gueh; denkidon; the order of the 
Controller shall, for the purposes of this Part, be fmal; and no Civil Court shall have 
jurisdiction to settle, decide or deal with any questiog which is by or under this Part 
required to be apttled, decided or dealt with by the Controller and Collector.” 

The Governor’s competency to exercise the Provincial jeuislalive unton area: bY 
virtue of the powers conferred on himeby s. 93 of the Government of India Act, 
1935, which I will refer to as “the Constitution Act”, and a Proclamation made by 
him on November 4, 1939. Section 93, so far as material, is as follows : 

“ (1) If at any time the Governor of a Province is satisfied that a situation has arisen 
in which the government of the Province cannot be carried on in accordance with the pro- 
visions of this Act, he may by Proclamation 
(a) declare that his functions shall, io sudé extent as may bè spedied fis thé Prodama: 
tion, be exercised by him in his discretion ; 
4b) assume to himself all or any of the powers vested in or exercisable by any Provincial 
body or authority ; 
and any such Procdamation may contain such incidental and consequential provisions as 
may appear to him to be necessary or desirable for giyhg effect to the objects of the 
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Proclamation, including provisions for suspending in whole or in part the operation of any 
provisions of this Act relating to any Provincial body or authority: e 

“Provided that’ nothing in this sub-section shall authorise the Governor to assume to 
himself any of the powers vested in or exercisable by a High Court; or to suspend, either 
in whole or in part, the operation of any provision of this Act relating to High Courts.” 
Sub-section (2) deals with revocation, and sub-s. (3) contains certain consequential 
provisions. 

Sub-eection (4) is as follows: 

“If the Governor, by a Proclamation ufder this section, assumes to himself any power 
of the Provincial Legislature to måke lawa, any law emade UY him in the exercise of that 
power }shall, subject to the terms ghereof, continue to have effect until two years have 
elapsed from the date on which the Prodamation ceases to have effect, unless sooner 
repealed or re-enacted by Act Sf the appropriate Legislature,” s 
and then come ‘the following words which are important : 

“and any reference in this Act to Provincial Acts, Provincial Laws, or Acts or laws of a 
Provincial Legislature shall be construed as including a reference to such a law.” 
ie a law made by the Governor. ; 

The Proclamation of November 4, 1939, commences with the following preamble : 

“ Weeemas the Governor of the Province-of Bombay is satisfied that a situation has 
arisen in which the Government of the Province cannot be carried on in accordance with the 
provisions of the Government of India Act, 1935 (hereinafter referred to as ‘the Act’) :” 
And the operative part of the Proclamation is this - 

“Now, therefore, in the exercise of the powers conferred by section 93 of the Act and 
with the concurrence of the Governor General, the Governor by this Proclamation— 

“(a) declares that all his functions under the Act shall be exercised by him in his dis- 
cretion ; 

“ (b) assumes to himself all powers vested by, or under the Acf in the Provincial Legis- 
lature and all powers vested in either Chamber of the Legislature but not so as to affect 
any power exercisable by: His Majesty with respect to Bills reserved for his conmderation 
or the disallowance of Acts; and he hereby makes the following incidental or consequential 
provisions which appear to him to pe necessary or desirable for giving effect to the objects 
of this Proclamation, namely—” 

Then there follow clauses suspending the opefation of certain ministerial sections of 
the Constitution Act and certain sections referential to legislative machinery of the 

Mr. Hathi in his very full and exhaustive argument has attacked the validity of 
the 1944 Act on four grounds : ; 

(1) That the Governor legislating under s. 98 of the Constitution Act has not 
power to legislate retrospectively at all; : mr 

(2) That the Provincial Legislature iteelf cannot legislate retrospectively in the 
concurrent field, and it is said that the law we are concerned with is in the concur- 
rent field ; 

(3) That s. 9 and 14 of the 1944 Act are void, because they interfere with the 
powers and jurisdiction of the High Court contrary to the proviso to s 93 of the 
Constitution’ Act ; and } 

(4) That the Provincial Legislature has not power to interfere with the powers 
and jurisdiction of the High Court. 5 

With regard to the first ground, there is no question as to the retrospective opera- 
tion of the 1944 Act Section 2 and Schedules A and B and subs, 9(2), which 
deals with the period from April 6, to May 12, 1944, make this retroactive opera- 
tion abundantly clear. So far as the retroactive operation of the exercise of legisla- 
tive powers is concerned, there is no difference between the position of the Governor 
Generg] under s. 72 in the Ninth Schedule to the Constitution Act and the position 
of a Provincial Governor under s. 93. Indeed the contrary has not been contended. 


R. 38. i 
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The position in this respect of the Governor General is covered by authority which 
is bindmg upon i. In the case of Emperor v. Prabhakar Kondaji Bhapkar, which 
ig a decision of a full bench of this High Court, the validity of Ordinance XIV of 
1943 promulgated by the Governor General under s. 72 in the Ninth Schedule was 
challenged, and the Chief Justice, Sir John Beaumont, said this (p. 52) : 
“Tt ia argued, ın the first instance, that that Ordinance was beyond the powers of the 
Governor General under a. 72 of the Ninth Schedule to the Government of India Act. But 
there ia really no substance in that point. Un that section the Governor General may, 
in cases of emergency, make and promulgate cea,for the peace and good government 
of British India or any part ereaf, Ånd any Ordinance so made shall, for the space of not 
Set aa os Ge pe se T 
by the Indian Legislature. That is the material part of the section, and the limitation of 
aix months has been removed by the St. 3 and 4 Geo. VI. c 33. 
“Tt is said that the Governor General cannot pass a retrospective ordinance. But as this 
Ordinance ia to have the like force of law as an Act passed by the Indian legialature, and it 
has not been disputed that the Indian legislature can pase a retrospective Act, there seems 
to be no force in that contention. 
“Nor is there any force in the contention that the Governor General cannot amend an 
existing Act of the Indian legislature. The same reasoning applies to that. The Indian 
legislature can amend an Act, and, therefore, the Governor General cin under a 72. This 
Court very recently upheld a. retrospective Ordmance made by the Governor General in 
Emperor v Shreekoni Pandurang Ketkar.”? 
The second ground is that the Provincial Legislature itself cannot legislate retroe- 
pectively in the concurrent field, i.e. in respect of the subject-matters enumerated in 
list IIIT in the seventh schedule of the Constitution Act, and it is suggested that the 
1944 Act deals with the subject-matters enumerated under item 4 “ Civil Procedure”, 
item 8 “ Transfer of property”, iterp 10 “Contracts” and item 15 “ Jurisdiction and 
powers of all Courts”. But even if this was so, the answer in this case is that the 
Governor General has given his assent to the 1944 Act; and Mr. Hathi concedes 
that if there was any repugnancy, it is cured by such assent : (See s. 107(2),). There 
is also authority for this in the judgment of Mr. “Justice Sulaiman in Rammandan 
v. Goshwami Madhwanand Ramji Mr. Hathi, however, says that notwithstanding 
this there is a distinction in the case of a law Which as here is to have retrospective 
effect. In my opinion, there ig no substance in this point. The Governor General 
has given his assent to the 1944 Act, which is retrospective on the face of it. 
It is the third ground which really forms My. Hathi’s main assault upon the 
validity of the 1944 Act. Clearly the proviso to s. 9 of that Act deals with matters 

~~ which are within the jurisdiction of the High Court to determine, such as whether 
the tenant has committed an act contrary to the provisions of s. 106 of the Transfer 
of Property Act, 1882, or has been guilty of conduct which is a nuisance or an an- 
noyance to aty adjoining or neighbouring occupiers. The granting of a certificate 
with regard to these matters is placed in the hands of an executive officer, a Con- 
troller, with an appeal to another ex@cutive officer, namely the Collector. Further, 
by s. 14 it is expressly provided that i 

© “No Civil Court shall have jurisdiction to settle, decide or deal with any question 
which is by, or under this Part required to be settled, decided or dealt with by the Con- 
troller and Collecta ”. i 
Mr. Hathi points to the proviso to s. 93 of the Constitution Act relating to High 
Courts, and he then invites attention to s. 223 of that Act, which is as follows: 
“Subject to the provisions of this Part of this Act, to the proviaiona of any Order in 
‘Council made under this or any other Act and to the provisions of any Act of the appro- 
priate Legislature enacted by virtue of powers conferred on that Legialature by this Act, the 
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jurisdiction of, and the law administered in, any existing High Court, and the respective 
powers of the judges thereof in relation to the administration of justice*in the court, io- 
cluding any power to make rules of court ‘ind to regulate the aittings of the court and of 
membera thereof sitting alone or in tivision courte, shall be the same as immediately before 
the commencement of Part III of this Act.” 

Two things should be obServed : In the first place, there is nothing in the Pro- 
clamation itself by which the Governor has aseumed to himself any power of the 
High Court or suspended, either in wholg or in part, the operation of the Constitu- 
tion Act so far as it relates to High Courts. 1o tpe secogd place, 446. proviced ‘by 
sub-s. 93(4) that 

“any reference in this Act to Provincial Acts, Provincial lawa or Acts or laws of a Pro- 
vincial Legislature shall be consfrued as including a reference to such a law”, 

Le. a law made by a Governor. Under a 93 such a law is to have the same force 
and effect as a law enacted by the Provincial Legislature. The question is : does the 
provieo refer to the powers with which the Governor may mvest himself under the 
Proclamation, or does it cut dawn or restrict what he may do if be invests himself 
as be has dome with the same plenary powers as the Provincial Legislature? In my 
opinion, it must be the former. If it were the latter, he could not change the law 
at all, since he would be suspending the operation of the law as administered in 
the High Court as it stood imme@iately before he assumed the powers under the 
Proclamation. Be it observed that s. 223 itself is made “subject ta the provisions 
of any Act of the appropriate Legislature”, and the Governor is the appropriate 
Legislature. The High Court is a Provincial authority within the meaning of s. 93; 
and, in my judgment, the effect of the proviso is to prevent the Governor from 
assuming or suspending the powers and jurisdiction of the High Court by any Pro- 
clamation under s. 93, but does not extend-to alteration of the law by or under the 
assumed legislative powers which are within the competency of the Provincial Legis- 
lature, once the Governor has assumed those powers. In my opinion, this is clear 
when s 93 is analysed. It provides that in the event therein mentioned the Gover- 
nor may, by Proclamation, assume to himeelf all or any of the powers vested in, 
or exercised by, any Provincial body or authority. As I have already said, the 
High Court is such an authority. there follows an incidental particularization 
of some of the things the Proclamation may contain, including provisions for sus- 
. pending in whole or in part the operation of any provisions of the Acti relating to 
any Provincial authority. Then follows the proviso. In my opinion, the assump- 
tion and the suspension mentioned in the proviso are referential to the assumption 
mentioned in subs 93 (12)(b) and the suspension mentioned in the particularize 
tion of the subject-matters which the Proclamation may contain. In the result this 
attack on the validity of the 1944 Act also’ fails. 

That brings us to the fourth ground, which is, whether the Provincidl Legislature 
could have passed the 1944 Act. The only t addressed to us on this paint 
18 founded on cl. 44 of the Letters Patent, which declares that all the provisions of 
the Letters Patent, and it is cl. 12 which gives the High Court jurisdiction, are 
subject to the legislative powers of the Governor General as therein mentioned. 
There is nothing in this point, since by the conjoint effect of s 293 of the Constitu- 
tion Act and ss. 2 and 7 of the Government of India (Adaptation of Indian Laws) 
Order of 1937 the reference to the Governor General in cl. 44 of the Letters Patent 
refers to all other competent authorities. 

Tt mugt follow that as a result this action must be dismissed. 

KANIA J. These proceedings were started by the plaintiff landlord in August 
1941 under the Presidency Small Causes Courts Act to eject his tenant on whom 
the notice to quit was duly served on April 29, 1941. The relevant provisions of 
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the Government of India Act, the Proclamation issued by the Governor of Bombay 
under s. 93, an Bombay Act VII of 1944 enacted by the Governor, have been set 
out in the judgment of the learned Chief Jfistice. The only point urged before us 
is whether Bombay Act VII of 1944 is wira vires. If the contention fails, these 
proceedings must be dismissed. 
The argument that Bombay Act VII of 1944 is ultra vires is based on four con- 
tentions. They are set out in the judgment of the learned Chief Justice. The first 
contention is that the Governor has no authority to make retrospective legislation 
and his powere are not ceextenajve with those of the Provincial Legislature. For 
this ‘counsel relied on the words of the proviso tg s. 93 of the Government of India 
Act, which was contended to limit the Governor's powers. It was argued that in 
King-Emperor v. Sibnath Banerjee! the Federal Couft expressed the view that an 
Ordinance, issued by the Governor-General in exercise of his powers under s 72 of 
the Government of India Act, cannot be made retrospective. It was comtended that 
the powers of the Governor acting under s, 93 had the same limitations, and there- 
fore the Governor had no power to make retrospective laws. This argument is un- 
sound because the Federal Court did not decide that point in Stbnath Bannerjee’s 
case. The Court only discussed the various aspects of the-popers of the Governor 
General acting under s 72 and at p. 15 stated: 
“ As the general question framed by the Calcutta High Court cannot be satisfactorily 
answered without further discussion of the above and other similar aspects of the,.problem, 
we refrain from expressing any final opinion upon it, as no such decision is necessary for 
the disposal of these cases.” 
The argument advanced before the Federal Court was in respect of sa 2 and 3 of 
Ordinance XIV of 1943. The Federal Court thus declined to express any definite 
opinion in respect of a. 2, while in seapect of a 3 it decided that the same was valid. 
On the other hand our High Court in Emperor V. Skreekant Pandurang Ketkar* 
expressed the opinion that: in construing emergency legislation it is not necessary to 
express words or necessary intent to make the same of retrospective effect, unlike the 
normal rule of construction applicable to Acta passed in normal times. A full bench 
of this Court in Emperor v. Prabhakar Kondgji Bhapkar hed that the Governor 
General’s powers to make retrospective Ordinance was valid and relied on the pre- 
vious decision of this Court in Emperor v. Ketkar (supra). In order to consider 
whether the Governor has such power or not the relevant question-is what is the 
position of the Governor on the issue of a proclamation under s. 93. If his powers 
are the same as of the Provincial Legislature, he has the power to pase laws having 
ratrospective effect. This cannot be disputed because a Provincial Legislature, 
within the orbit of its legislative sphere, has plenary powers, and all legislatures 
having plenary powers are held to have power to make laws with retrospective effect 
within the &ope of its authority. This contention will therefore depend on the 
deciaion of the third contention urged on behalf of the landlord. 

The second contention is that the Provincial Legislature cannot legislate retrospec- 
tively on matters falling in the concurrent list. It was not disputed that in respect 
of the excluave list II, found in the seventh schedule of the Constitution Act, the 
Provincial ‘Legislature had authority to pass a law having retrospective effect. The 
contention was that in respect of the concurrent list the Provincial Legislature had 
not unconditional and absolute plenary powers because the Federal Legislature had 
also authority to pass laws on the same matters. I apprehend that the two ques 
tions are mixed up in advancing this argument. The first question is whether the 
Act passed by the appropriate authority in respect of a concurrent list is valid or not. 
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The second question is whether, it being valid, there can remain any objection to its 
validity on the ground that it has been given retrospective effect. The question of 
validity of the Act must depend on the true construction of s. 100 and s 107(2) 
of the Government of India Act. In Subramanyan V. Mutiuswameé' the Federal 
Court had occasion to distinguish the epheres of the separate lists and the concurrent 
list found in the seventh schedule to the Constitution Act It observed (p. 57) :— 
“ .. . On a very strict interpretation of s 100, it would necessarily follow that from 
all matters in list II which are exclusively pigned ta Provincial Legislature, all portions 
which fall in list I or list II musg be excluded. Similarly, from all matters falling in 
list ITI, all all portions which fall in list I must be excluded. The section would then mean 
that the Federal Legislature has full ånd exclusive power to legidate with respect to mat- 
tere in list I, and has also power,fo legislate with respect to matters in list III. A Provin- 
cial Legislature has exclusive power to legislate with respect to list II ‘minus matters 
falling in list I or list UHI’, has concurrent power to legislate with respect to matters in 
list ITI, ‘minus matters falling in list I’. In its fullest scope s 100 would then mean that 
if it happens that there is any subject in list II which also falls in list I or list IIT it must 
be taken as cut out from lit IL On this strict interpretation there would be no question 
of any real overlapping at all. If a subject falls exctusively in list II and no other list, 
then the power of the Provincial Legislature is supreme. But it does also fall within 
list I, then it must be deemed as if it is not included in list II at all. Simildrly, if it also 
falls in list IIL it must be deemed p have been excluded from list II. The dominant 
position of the Central Legislature with regard to matters in list I and lit III is thus 
eatablished. But the rigour of the literal interpretation is relaxed by the use of the words 
“with respect to’ which as already pointed out only signify ‘pith amd substance,’ and do 
not forbid a mere incidental encroachment. But, even if such an accidental encroachment 
may be ordinarily permissible, the field may not be dear. There may be competency and 
yet repugnancy also. The question is how to prevent a clash if the trespass is on a field 
already occupied by the Central Legislation.” é 

Under s. 107 (2) it is clear that in espect of an item found in the concurrent list if 
an Act of the Central Legislature exists and the Provincial Legislature passes an 
Act, the same has to receive the cqnsent of the Governor General. The effect of such 
consent is also provided for in the same section. The effect is that in the Province 
the Provincial Act is supreme. It ig further°provided that this need not prevent 
the Central Legislature from further passing an Act, if it was so minded, but its 
authority to’ pass such Act is circumscribed by the previous consent of the Gover- 
nor-General being obtained to introduce any Biull for that purpose. Therefore, 
once it is found that the sanction of the Governor-General under s. 107(2) in res- 
pect of a Provincial Act hag been obtained, there can remain no question of repug- 
nancy. In the Province, the Provincial Act has the overriding force. Once ther 
stage is reached, I do not see how the question of the Act being ultra vires, because 
it gives retrospective effect, remains. The Governor-General having given consent to 
the Provincial Act, the Provincial Legislature is given power to pase that law and 
it is valid. If so, the same is within the powers of the Provincial Legislature. 
Every Provincial Legislature, having plenary, powers, ig entitled to enact a law 
having retrospective effect, and I do not see any difference in the position of an Act 
passed in respect of an item mentioned in the concurrent list, which has obtained 
the consent of the Governor-General; and an Act passed in respect of a matter in 
the exclusive list, after both are held valid. This argument must therefore fail. 
The third contention was subdivided unfer four heads. It was first contended 
that the power of the Governor to interfere with the jurisdiction of the High Court 
was expressly excluded by the proviso to a. 93(1) of the Government of India Act 
of 1935. A similar provision, with regard to the Governor-General containing a 
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‘similar proviso, is found in s. 45, when the machinery of the Central Government 
_ breaks down. The bearing of the two sections on the scheme of the Constitution 
Act has therefore to be considered together. The argument is put thus: By the 
proviso it is enacted that nothing in the sub-section shall authorise the Governor to 
suspend, either in whole or in part, the operation of any provision of this ( Constitu- 
tion ) Act that relates to High Court. It was argued that s. 223 of the Constitu- 
tion Act maintained the jurisdiction of the High Court ag it existed till then. By 
that section the proper authority was given power to interfere with that jurisdiction. - 
Therefore, s. 223 was a provision of the Constitytion Act relating to High Court, 
and the operation of that ection’ covered the exercise of jurisdiction of the existing 
High Courts. The proviso to s. 9 and-a 14 of the Act VII of 1944, during the 
existence of that Act, prevented the High Court frogr exercising its jurisdiction in 
respect of s. 108 of the Transfer of Property Act and administering that’law in 
the High Court and thus suspended the operation of s. 223 of the Constitution 
Act. The Bombay Act therefore clearly infringed the words of the proviso and was 
invalid. In order to appreciate the force of this argument, it is necessary to scru- 
tinise the scheme of s. 93. The section provides for the assumption by the Governor 
of a province of the government, when a situation had arisen under which the 
government could not be carried on in accordance with the provisions of the Con- 
stitution Act. The first part of the sub-section provides that ìn such circumstances 
and with that object the Governor may by a proclamation (e) declare that its func- 
tion shall be exercised by him in his discretion, and (b) assume to himeelf all or 
any of the powers vested in or exercisable by any provincial body or authority. 
Clause (b) only is relevant for the present discussion. The Governor, therefore, 
by a proclamation can assume to himself all the powers of any provincial body or 
authority. Inasmuch” as the High Court of a province exercises jurisdiction and 
has powers exercisable within the province, it is a provincial authority. If the 
section stopped there, it could be contended that when issuing the proclamation the 
Governor could state that he would assume the functions of the High Court The 
first part of the proviso prevents that possibility. ‘The second part of the sub-section 
to state that any such proglamation may contain incidental and conse- 
quential provisions, as may be necessary to thé objects of the proclamation, including 
provisions for suspending the operation of any provision of this Act relating to any 
provincial body or authority. (J have omitted the words which are not material 
for the present discussion). Therefore, in the proclamation the Governor is given 
further power to make incidental and consequential provisions which aye to attain ` 
the objects of the proclamation. Such provisions may include the suspension of 
the operation of certain provision of the Constitution Act which relate to a provin- 
cial body or authority. The second part of the proviso follows the exact words of 
the last part of the sub-section. The result, therefore, is that if the words in the 
second part of the proviso did not exist, although the Governor may not assume 
powers under cl. (b), in including ‘ncidental and consequential provisions in the 
proclamation he may suspend the operation of an? section relating to High Court. 
The second part of the proviso prevents him from doing so. That appears to be 
the plain scheme of sub-s. (1) read with the proviso. 2 
The question to be determined is whether the Governor when acting under s. 93 
bas infringed the words of this proviso. e He has not assumed any of the powers of 
the High Court. He has not suspended the operation of any, provision relating to 
it. The answer, therefore, ta the argument advanced on behalf of the landlord is 
clearly in the negative. The approach to e. 223, contained in the argument ‘advanced 
on behalf of the plaintiffs, is erroneous because in passing Act VII of 1944 the 
Governor has not suspended the operation of any provision relating to the High 
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Court, but in fact he is acting under a 223. By the proclamation he has assumed 
all the legislative functions which are vested in the Provincial Legislature The 
result is that after the proclamation be becomes the Provincial Legislature, and for 
the purpose of passing laws im respect of any items mentioned im list II or list III 
be is the proper legislative authority within the meaning of s. 223. The contention 
that thé Bombay Act trespasses on or curtails the jurisdiction of the High Court is 
confusing the issue. The only question before the Court is whether the Governor in 
assuming the powers which he is entitle to under s. 94 has suspended the operation 
of s, 223. The answer clearly is ip the negative, because, (retly, he has not so stated in 
the proclamation, and, secondly, he has not susfended but is acting under s. 223. 
It may be aigued that this constriction renders the proviso quite ineffectual. In my 
opinion, that ig not correcte Under s. 223 the alteration in the jurisdiction of and 
the law administered in any existing High Court, can be effected by a provision or 
any Order-in-Councd made under the Constitution Act, or any Act of the appropriate 
Legislature. The last would include an Act of the Central Legislature. Item 15 in 
list III in the seventh schedule gives authority to the Central Legislature to pase laws in 
respect of jurisdiction and powere-of all Courts, which would include a High Court. 
‘If the Governor, acting under s. 93, proclaimed that a portion of a. 223 was suspended, 
while he himself retained, the power to act in the capacity of a Provincial Legislature 
to pass laws in respect of the matgers included in list II and list III to the extent the 
field was not already occupied by any Central Act, he would deprive the authority en- 
titled ta issue an Order-in-Council and the Central Legislature from passing any 
Act which would affect the jurisdiction of or the law administered in the Provincial 
High Court. It is clear that the proviso is framed to prevent the Governor from creat- 
ing that situation. In my opinion, this construction of s. 93-and s. 223 is perfectly logi- 
cal and according to the scheme of the Government of India Act. Therefore, the conten- 
tion that the proviso prevents the Governor froth enacting Bombay Act VII of 1944 
is unsound. > 
The second branch of the argument under this heading was that the powers are 
limited to the purposes mentiontd in s. 93, and in this connection counsel referred 
to æ. 88 and 89 of the Constitution Act. [t was urged that in these sections the 
powers of the Governor are limited’ to the purposes mentioned therein. This argu- 
ment is unsound, because the powers under each section are controlled by what is 
mentioned in the partictilar' section. It is true that in the present case the powers 
to be assumed by the Governor are for the purposes mentioned in s. 93. But it is 
irrelevant to consider whether the passing of Bombay Act VII of 1944 is for the 
purpose of s. 93. The two questions are quite independent. For the purpose_of 
s. 98 the.only question is whether the Governor has assumed the necessary powers 
required to achieve the objects mentioned therein. It has nothing to do with the 
question whether the exercise of the legislative functions, which are wested in him 
on the assumption of powers under s. 93, is for the purpose of 93. 
The third part of this argument was. that’ the ‘law paseed by the Governor’ is 
not an Act of the Legislature, and, therefore, the words of s. 223 are not complied 
with. It is described as the law, In this connection counsel relied on the interpre- 
tation clause s. 311(6); and ə. 311(2), which defined the Provincial Act and the 
Provincial Law. This contention overlooks the express words of s. 93(4). The 
concluding words of that sub-section clearly show that wherever, there is a reference 
to Provincial Act in the Constitution Act, the same is to include the Governor’s law 
passed under s. 93. Reference to s. 311(6) is not useful because the general inter- 
pretation clause need not necessarily repeat what had already been provided by the 

: Legislature in s. 93(4). This argument therefore has no substance. - 

s The last argument advanced under this heading was the same as the fourth con- 
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tention advanced in a different form. The contention was that cl. 44 of the Letters 
Patent can be aftered only by the Central Government and not by the Provincial 
Legislature, and therefore much less by the Governor acting under s. 93. This 
contention overlooks the provision made in the Government of India (Adaptation of 
Indian Laws) Order, 1937; Section 293 of the Constitution Act is wide enough ta 
cover the Letters Patent, as a law, according to the last sub-clause of that, section. 
Under 8. 2(2) of the Adaptation of Laws Order, 1937, ‘Indian law’ includes every law 


` which is covered by s. 293 of the Constitution Act Under s. 7 of the Adaptation of 


= 


Laws Order “ proper authority ” is the authority entitled to legislate on the subject in 
questién. Reading all these together, it is clear thgt the proper authority to legislate 
in respect of the matter in question ia the Provincial Legizlature. As the powers of the 
Provincial Legislature, by virtue of the Proclamation “sued under s. 93, are now 
vested in the Governor, the proper Legislative Authority is the Governor. This con- 
tention therefore must also fail. 

I therefore agree that the proceedings adopted by the plaintiffs must fail and 
should be dismissed. . 


PER Curiam. Certificate, under s 205 of the Government of India Act, to issue - 
With regard to costs, this matter is admittedly within the Small Cause Court's juris- 
diction. It was transferred to the High Court on the application of Government as 
raising a question of public importance. “It is true*that the litigating parties did “not 
object ; but the result has been that considerably more costs have been incurred, whilst 
Government have got a deciaion upon this matter of public importance. In the 
exercise of our discretion we think that the fair and proper order to make in these 
circumstances with regard to the first defendant's costs is, first, to quantify them at 
Rs. 1,000 (one thousand)! including all previous orders for costs, and then to direct 
that half that sum should be paid by the plaintiffs ‘and half by the second defendant. 
Defendant No. 2 will bear his own costs. 

Attorneys for plaintiff : Mankodi & Co. 

Attorneys for defendant No. 1: Ambubhait & Diugnji. 

Attorneys for defendant No. 2: Lsttle & Co. $ 


Pene 
Before Mr. Justice Bhagwati. 
DHANJISHAW RATTANJI KARANI v. BOMBAY MUNICIPALITY.” 


Malicious prosscution—]udgment in criminal proceeding—Admissibility of such judgment im 
alivi! case—Elements of action—Molice—Prosecution—Criminal charge—Reasonable and 
probable cause, want of. ` 

Ina suit for malicious prosecution, the whole of the judgment of the criminal Court 
acquitting the plaintiff is not admissible in evidence, but only that part of the judgment 
or order which contains the finding and order of acquittal, except in those cases where 
the circumstances which resulted in the acquittal become relevant, eg. where the com 
viction in the first Court had been procured by the prosecutor by false or perjured 

Rei Jung Bahadur v. Rai Gudor Sahoy and Gulabchand v. Chunilal?, referred to. 

The fact of a conviction subsequently reversed ig prima facie though not conclusive 
evidence of reasonable and probable cause for the prosecution. 

Reynolds v. Kennedy’, Suiton'v. Johngtone+, Herniman v. Smith, Parimi Bapiracu 
vV. Bellamkonda Chinna Venkayya*, Jaduber Singh v. Sheo Saran Singh’, Broja Reddi v. 


" Decided, September 18, 1944. O. C. J. 
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Perumal Reddi!, Skubrati v. Skams-ud-din? Paderaik v. Dullam? ad Radke Lal v. 
Munnoot, referred to. 

An action for malicious prosecution lies not only where the proceedings are criminal 
but also where such proceedings are civil. , 

Quarts Hill Gold Mining Company v. Eyre®, followed. 

To prosecute is to set the law in motion, and the law is only set in motion by an appeal 
to some person clothed with judicial authority in regard to the matter in question. The 
defendant must be the person who set the law in motion against the plaintiff. It is not 
necessary, however, that he should be à party to the proceedings. In the case of mali- 
cious prosecution by way of indictment in the nae of th? King, the person liable is the 
prosecutor to whose instigation the proceedings are due. Instituting a prosecution is, 
however, to be distinguished from the act of merely giving information on the strength of 
which a prosecution is comnsenced by some one in the exercise of his own discretion. The 
gist of an action for malicious prosecution is that the defendanty sets the Magistrate in 
motion. A person who simply makes a candid statement of facts to a Magistrate 
without formulating any charge is not responsible for the consequences of any step 
which the Magistrate may thereupon in the exercise of his discretion think fit to take. 
The Magistrate acts of his own motion and not at the instigation of the person giving 
the information, who therefore is not to be considered as a prosecutor. 

The term “criminal charge” includes all*indictments involving either scandal to re- 
putation or the possible logs of liberty to person. At the same time there are many 
regulations which the State has taid down for the public convenience and of which the 
infraction is punished by a fine but which cannot give rise to an action for malidous 
‘prosecution on the ground of scandal to reputation; for instance, a man’s reputation 
would hardly suffer because he was proceeded against for laying a drain pipe in an 
improper manner or keeping a pig in an improper place. In all these cases, however, 
if the prosecutor act the law in motion maliciously and without reasonable and probable 
cause, an action for malicious prosecution will lie. 

No action for malicious prosecution or for ‘any other malicious proceeding which 
involves a judicial decision of any question between the parties will lie, until or unless 
the prosecution or other proceeding has been terminated in favour of the person com 
-plaining of it Sometimes, however, from the circumstances of the case it is impossible 
that the proceeding in question should have been determined in the plaintiffs favour. 
Yet in such a case he would have a right of action if malice and want of reasonable and 
probable cause were shown. So lorg as proceedings are pending, no action lies on the 
ground that they have been wrongfully instituted. It must, however, appear that 
they were brought to a legal end even though the end might not be a final 
and conclusive one. It would be enough if the prosecution has been discontinued or if 
the accused person has been acquitted by renson of some formal defect in the indictment, 
or if a conviction has been quashed for some technical defect in the proceedings, The 
judgment of the criminal Courts would be conclusive for the purpose of showing tfit 
the prosecution terminated in favour of the plaintiff. It is for the civil Court, however, 
to go into all the evidence and decide for itself whether there was want of reasonable 
and probable cause for the prosecution and whether there was also mali& 

The burden of proving that the prosecution was instituted against the plaintiff with- 
-out any reasonable and probable cause is on the plaintiff. The plaintiff in proving the 
-absence of reasonable and probable cause has to prove a negative and in general need only 
give slight evidence of such absence, but it cannot be inferred from the most express 
malice, The mere innocence of the plaintiff is also not prima facie proof of such ab- 
sence. 

Abrath V. Norik Eastern Railway Co.*, Pestonji M. Mody v. The Queen Insurance 
Company™, and Chkaganial v. Thana Muntttpality®, followed. 
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that the procpeding# are justified. In a criminal prosecution, for example, the prosecu- 
tor must have believed on reasonable grounds that the possibility of guilt of the accused. 

“was sufficient to render a prosecution reasonable and justifiable. 

Herntman V. Smitht, Hicks y. Faulkner? and Laster v. Perryman’, followed. 

The question of reazonable and probable caupe does not depend upon the actual exist- 
ence but upon a reasonable bona fide bellef in the existence of such facts as would 
justify a prosecution. This belief or belief in an accused’a guilt may arise out of the 
recollection of the prosecutor if he has always found his memory trustworthy or out of 
information furnished to him by others and accepted by him as true. 

+ No action will lie for the instftution of legal prdteedings however destitute of reason- 
able and probable cause unless they are institutedemaliciously, that is to say, from some 
wrongful motive. Malice means the presence of some improper and wrongful motive 

—that is to say, an intent to use some legal process if? question for some other than its 

legally appointed and appropmate purpose. : 

Apart, therefore, from the evidence directly pointing to spite or dl-will towards the 
plaintiff or improper or indirect motives actuating the prosecutor, or in the absence 
thereof, the plaintiff can also rely upon the want of reasonable and probable cause itself 
ag in certain cased sufficient evidence of malice to go to a jury. 

Brown v. Hawkes* snd Munkordas v. Goculdas®, followed. 

The absence of recaonable and probable cause and malice must, however, unite in 
order to produce liability. So long as legal process ia honestly used for ita proper 
purpose, mere negligence or want of sound judgm@nt in the use of it creates no liability, 
and conversely, if there are reasonable grounds for the. proceedings (for example, the 
probable guilt of an accused person) no impropriety of motive on the part of tha person 
instituting these proceedings is in itealf any ground of liability. 

MALICIOUS - prosecution. The plaintiff Dhanjishaw Karani owned buildings in 
several wards of the city of Bombay. Defendant No. 3 was the Assistant Health Officer 
in the employment of the Bombay» Municipality (defendant No. 1), and was in the 
sanitary charge of those wards Defendant No. .2 was the Municipal Commissioner. 

Defendant No. 3, on being moved by his subordinates. launched criminal proceed- 
ings against the plaintiff for failure to carry out sanitary requisitions made under the . 
City of Bombay Municipal Act, 1888. The plaintiff was convicted by the .trying 
Magistrates, but was acquitted by theHigh Court in revision. 

The plaintiff filed a suit to recover Re. 10,000 as damages for his malicious prose- 
cution and Rs. 850 as expenses incurred by him in criminal proceedings. He alleged 
~ express malice as well as want of reasonable and probable cause on the part of de- 
fendant No. 3. 


~V. F. Teraporewata, with M. L. Monskska, for plaintiff. 

TGN. Joshi, with Sir Jamshedji Kanga, for defendants. 

Buacwatt J. [The judgment first set cut the pleadings and discussed issues of 
facts and pYoceeded :] In the course of the evidence which was led on behalf of the 
plaintiff, Mr. Manekaha tendered the certified copy of the judgment of the Appeal Court 
dated September 2, 1941. Mr. Josh? objected to the whole of the judgment going in 
except the last paragraph thereof which contained the finding and the order of the 
Appeal Court. Mir. Maneksha relied upon a passage from Sarkar on Evidence, 6th 
Ed, at p- 124, which says that “in a stit for damages for malicious prosecution, the 
order of the Criminal court acquitting the plaintiff is admissible in evidence. Although 
the reasonings in the judgment and the gonclusions drawn from them are not binding 
or conclusive, yet the judgment may be looked into for the purpose of seeing what the 
circumstances were which resulted in the acquittal.” Hae alsó cited the case of Rat 
Jung Bahadur v. Rai Gudor Sahoy* in support of that proposition. In that case the 
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order of the criminal Court acquitting the plaintiff Had been put in in order to show 
that the proceedings had terminated in favour of the plaintiff. If does not appear, 
however, what were the contents of thé order or whether it was possible to sever 
that part of the order which contained the judgment and the réasoning of the Court 
from the part of the order which contained the finding and the order of acquittal. 
The Court held that the order of the criminal Court acquitting the plaintiff was 
admissible in evidence, and with that proposition I have not the slightest quarrel. 
But when it is sought to be argued on‘the authority of that case that the whole of 
the judgment of the criminal Court would be admissibld’ in evidence, I am ngt pre- 
pared to-accept that argument. Jt would be only in those exceptional cases where 
the circumstances which resulted in the acquittal of the plaintiff became relevant 
that the judgment could be Moked at by, the Court, but ordinarily it would not be 
relevant at all and bence not admissible in evidence, Such circumstances might 
become relevant for instance where the conviction had been procured by the prosecu- 
tor by false or perjured evidence. But apart from such circumstances I am of 
opinion that the judgment or that part of the order which contained the judgment 
and the reasoning of the Court would not be relevant and admissible in evidence. 
Mr. Maneksha also relied upon the observations of our Appeal Court in Gulab- 
chand v. Chunilal! tp. 1137): “Now it appears to us that the existence of the judg- 
ment of course is a fact in issue? and the result of the judgment, the order of the 
Magistrate of acquittal, is also a fact in issue.” In that case, on the record before 
the Subordinate Judge there was no satisfactory evidence of the absence of the 
plaintiff at the-scene of the offence, but the lower appellate Court treated the judg- 
ment of the Magistrate and the evidence given before the Magistrate as evidence in 
the case and came to the conchision that the plaintiff was not present at the time 
when. the alleged offence was committed. The question before the Appeal Court 
was whether the lower appellate Court was right in so treating the judgment of the 
“Magistrate; and the Appeal Court held that he was wrong in doing so. The Appeal 
Court discussed the applicability of s. 43, 13 and 11 of the Indian Evidence Act ; 
and cited with approval the following Davee: from Ameer Ali’s Evidence Act, Note 
to s. 4 (p. 427) :— 

“ Therefore, fa piy hada beany SENS dia ben aaie aad ante Meee 
cutor for malicioua prosecution, the record is conclusive evidence for the plaintiff to estab: 
lish the fact of acqusttal, although the parties are necemarily not the same in the action 
as in the indictment, but it is no evidence whatever that the defendant was the prosecutor, 
even though his name appear-on the back of the bill, or of his malice or of want of prob- 
able cause ; a Cee, eit Sie eadi e aalt at egy caine ae 
plaintiff's guilt.” 

It appears from the judgment that the. Appeal Court considered the record? of the 
case and the judgment of the Magistrate only relevant for the purpost of proving 
the fact of the acquittal, viz. the termination | of the Proceedings in favour of the 
plaintiff and for no other purpose whatever. ° This fortifies me in my conclusion 
that the judgment or that part of the order which contained the judgment and the 
reasoning of the Court would not be relevant and admissible in evidence. I am 
further fortified in this conclusion of mine by a ruling given by B. J. Wadia J. in 
the case of Aminuddin Salebhai Tyabji v. Kurban Hussein Abdul Hussein.* That was an 
action for malicious prosecution and at the hearing counsel for the plaintiff ten- 
dered the judgment of the Chief Presidency Magistrate acquitting the plaintiff in 
evidence. Counsel for the defendant objected to its being admitted in evidence con- 
tending that the judgment was not relevant under the Indian Evidence Act. Coun- 

1 Oe ce ee D decided by B. J. Wadia J. on Decem- 

2 (1937 J Suit No 1908 of 1982, ber 6. 1997 (unrep.). 
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eel for the plaintiff contended that the judgment could be looked at by the Court, 
evidently relying “on the authorities referred to by me above. The Court, however, 
upheld the objection and thereupon counsel for the plaintiff only tendered in evi- 
dence the order of the Chief Presidency Magistrate’s Court, ie. the last paragraph 
of the judgment. 

Holding as I do that the judgment or that part of the order which contained the 
judgment and the reasoning of the Court would not be relevant and admissible in’ 
evidence except in the exceptional cases whére the circumstances which resulted in 
the acquittal of the plaintiff weresrelevant—which ewas not the case here—I would 
have upheld Mr. Joshi’s objection and admitted only the last paragraph of the 

judgment which contained the finding and order of the Appeal Court in evidence. 
Mr. Joshi, however, contended that he woyld rely updh the judgment of the Hono- 
rary Presidency Magistrates’, Court delivered on June 16, 1941, which convicted the 
plaintiff, as evidence on which I might find that there waa reasonable and probable 
cause for the prosecution. 

As I have already observed, F was not prepared to admit in evidence the .whole 
of the judgment of the Appeal Court but only the last paragraph thereof which 
contained the finding and the order of *the Appeal Court. My observations on the 
admissibility of the judgment would have been apposite if the fudgment of the Ap- 
peal Court was the only piece of evidence which*®was going to be tendered in evi- 
dence before me. In so far however as Mr. Joshi intimated to me that he was going 
to rely on the judgment of the Magistrate as a part of his evidence, I was called 
upon to consider the question of the admissibility of the judgment of the Appeal 
Court having regard to that position taken up by Mr. Joshi. 

In those cases where the plaintiff has been in the first instance convicted by the 
trial Court and that conviction hasbeen subsequently quashed by the Appeal Court 
—thus terminating the proceedings in favour of the plaintiff—different considerations 
arise, .The proposition is thus laid down in Halsbury’s Laws of England (Hailsham 
Edition), Vol. XXII, p. 12, para. 13; 7 

se Wy hase theg linn bera a minean appeal Mon aeon this old He eien 

of pleading, a sufficient termination of the‘broceedings in the plaintiff's favour. But, it seems, 
the conviction, though reversed, might be evidence on which the judge might find that there 
was reasonable and probable cause for the prosecution.” 
This statement of the law is taken from the case of Reynolds v. Kennedy, as 
explained in Sutton v. Johnstone. In the case of Reynolds v. Kennedy, Lee C. J. had 
observed that (p. 233) “the plaintiff himself has shown by his own declaration that 
the prosecution was not malicious, because the sub-commissioners gave judgment for 
the defendant, and therefore we cannot infer any malice in him”. The said observations 
were, however, considered in Sutton v. Johnstone and the Court of Exchequer there 
observed that (p. 506) “ Perhaps it would bave been more correctly stated, if they had 
said, and therefore we will infer that there was probable cause for prosecuting that 
brandy to condemnation.” Halsbury’s Laws of England, Vol. XXII, p. 12, para 13, has 
the following note (b) in respect of the above. ‘| 

«“ In the earlier of these cases it was held that malice could not be inferred as the original 
tribunal gave judgment for the defendants, but in the later it was said that it would have 
been more correct if the Court had ruled that that fact enabled it to hold that there was 
reasonable and probable cause; ... It seemseto be clear that the fact of p conviction, subee- 
quently reversed, is not conclusive evidence of reasonable and probable cause.” 

TE valle thas appear ihakin Eagand dhiscoandichient acc evened moii GS 
prima facie evidence of reasonable and probable cause for the prosecution. ° 
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This position has, however, been doubted by Winfield in his Law of Torts, (2nd 
Edn.), at pp. 670-671, where he states :— od 
“A reversal of the accused’s conviction by a higher tribunal waa held in Reynolds vy. 
Kennedy to make the action inapplicable. The court seems to have held that the original 
condemnation showed that there was foundation for the prosecution and that its reversal 
did not entitle them to infer malice. But in the recent case of Hernimon v. Smitht, where 
-the Court of Criminal Appeal had quashed a conviction of Herniman in the Court below and 
Herniman sued Smith for malicious p ion, no question seems to have been raised either 
in the Court of Appeal or in the House of Cords as to the effect of upsetting a conviction on 
appeal. Herniman lost his action of the ground that mith at the time that he prosecuted 
Herniman had, on all the facta them before him, reasonable and probable cause for’ doing 
so, This appeara to be a much wiser way of treating the matter than to hold that, if a 
man has once been convicted, thn the isolated fact of the conviction always shows that the 
prosecutor had reasonable and probable cause; for in truth he may have bad none whatever 
and may have secured the conviction wholly through his own fraud and perjury, and in 
such circumstances it would be queer law if he were allowed ta match at the fact of convic- 
tion as giving him reasonable and probable cause where he had none before. 

“ Quashing of the conviction ia, however, relevant to the termination of the prosecution in 
the plaintiff's favour, and, if it were quashed on the ground of fraud or perjury of the de- 
fendant, it might be eyidence of malice.” ° 
Winfield has, however, not referred to the observations of the Court of Exchequer 
in Sutton v. Johnstone, above set out, and has further based his observations on the 
absence of any question as to the effect of upsetting a conviction on appeal having 
been raized either in the Court of Appeal or in the House of Lords in the case: of 
Herniman v. Smith. On a perusal of that case one finds that the main question 
before the House was whether there was evidence on which the Judge could leave any 
question to the jury and whether on the whole of the facts om record he should have 
decided that there was no want of reasonable and® probable cause and should not have 
left to the jury the first two of the questiofis which he did leave to them. It appears 
that in that case there was abundant material on the record which was suffigient to 
enable the Court to come to the conclusion that there was no reasonable and probable 
cause for the prosecution and it must have been because of that that no question was 
raised either in the Court of Appeal er in the*’House of Lords as to the effect of up- 
getting the conviction on appeal. Moreover Winfield himself goes on to say in the 
passage cited above that the conviction might have been secured by the prosecutor wholly 
through his own fraud and perjury and in such circumstances it would be queer law 
if the isolated fact of conviction could be considered as giving him reasonable and 
probable cause for the prosecution. These very- observations support the position 
as laid down in Halsbury’s Law of England, p. 12, para. 13, note (b), cited above, that 
the fact of a conviction subsequently reversed would be prima facie and not conclusive 
evidence of reasonable and probable cause for the prosecution, and that, I tikè it, is 
the position in English law. 

Turning to the authorities in India, the earligst case on the point appears to be the 
case of Parimi Bapirasu v. Bellamkonda Chinna Venkayya*, where the learned Judge 
observed (p. 239) :— 

“ We-do not know of any instance of a suit of this kind being successfully maintained 
after a conviction of the plaintiffs by the sentence of one competent tribumal.” 


These observations were quoted with approval by Banerji J. in Jaduber Singh v. 
Sheo Saran Singh®, where the Court held that the fact of a Court of competent 
jurisdiction having believed that the complaint is a true complaint was strong evi- 
dence to show that it was not brought without reasonable and probable cause and 
that the fact of the ponviction by a competent Court though subsequently reversed 
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on appeal was evidence, if unrebutted, of the strongest poæible character against the 
plaintiffa necessary plea of want of reasonable and probable cause. Both these cases 
were considered by tha Appeal Court of Madras in Boje Reddi v.- Perumal Reddit, 
and the Court there observed that they could not be regarded as authorities in sup- 
port of the proposition that in no case will a suit for damages for malicious prosecu-- 
tion be maintained if the plaintiff had been convicted by a competent Gourt though 
the conviction had afterwards been set aside and the plaintiff acquitted on appeal. ' 
They cited with approval a passage from Po¥ock on Torts that the action would lie 
if the plaintiff was acquitted on by reason of the original conviction having 
proceeded on evidence known by complainant to be false or on the wilful eup- 
pression by him of ‘material information, in effect treating the conviction though 
subsequently reversed as prima facie and not conclusiwe eyidence of reasonable and 
probable cause for the prosecution. There is however a later decision of the Appeal 
Court of Allahabad reported in Shubran v. Shoms-ud-din?, in which the earlier decision 
of Banerji J. in Jadubor Singh v. Sheo Saran Singh,- supra, was distinguished and 
the Court held that in cases where the facts contained in the plaint were professedly 
within the personal knowledge of the complainant, the mere fact that the first 
criminal Court believed the complainant’ statement and convicted the accused would 
not be any evidence af the existence of reasonable and probable cause if the appellate . 
Court came to a contrary conclusion. The Courte further held that the judgments 
of the criminal Courts were admissible for the purpose of shewing that the prosecution 
terminated in favour of the plaintiff and it was not so material whether it was the 
first Court which acquitted the accused or it was the appellate Court. Reliance was 
placed on two decisions of the Allahabad High Court, one being the case of Paderath 
V. Dulam’, where Knox J. had held that the mere fact of one Court having believed 
the complainant is not*sufficient evidence of reasonable and probable cause, and the 
other being the case of Radhe Laf v. Musmoot, where it had been held that no 
question of reasonable or probable cause arises where the charge is such as must be 
true or-false to the knowledge of the defendant. In my opinion the observations of 
the Appeal Court in the case of Skubrats v. Skhaw®-ud-din, above referred to, only 
lay down an exception to the general gule enunciated above, in that the conviction 
though subsequently reversed is not treated as any evidence of reasonable and pro- 
bable cause for prosecution in cases where the facts are quite well known to the 
defendant and the charge is such as must be true or false to the knowledge of the 
Having regard to the state of the above authorities I am of opinion that Mr. Joshi 
was entitled ta rely upon the fact of the conviction though subsequently reversed as 
pritna facie evidence on which he could ask the Court to hold that there was reason- 
able and probable cause for the prosecution. 

This, howeyer, leaves open the question whether even if I admitted in evidence the 
findings and orders of the Honorary Presidency Magistrates’ Court and the Appeal 
Court, I should have admitted in evigence the whole of the judgments of both the 
Courts.: As I have already observed the judgment or that part of the order which 
contained the judgment and reasoning of the Court would not be relevant and admis- 
sible in evidence except in thdse exceptional .cases where the circumstances which 
resulted in fhe acquittal of the plaintiff became relevant. No such circumstances were 
pleaded or relied upon by the plaintiff, and in the abeence of any such circumstances, 
I should not have been justified in admitting the whole of the judgments of both the 
Courts in evidence. Mr. Maneksha; however, in the course of the argument on the 
admissibility of the judgment of the Appeal Court tendered by him was prepared 
to tender in evidence not only the judgment of the Appeal Court but aleo the judgment 
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of the Honorary Presidency Magistrates’ Court, on my suggestion to him that he 
should do so, and I accordingly admitted in evidence the whole of the judgments of 
both the Courts. On further consideration of the question, however, I have come to 
the conclusion that the plaint#f not having pleaded or relied upon any such circum- 
stances I should have only admitted in evidence those portions of the judgments which 
contained the findings and orders of both the Courts and not the whole of the said 
judgments as I did. I shall therefore discard from my mind’s eye in the considera- 
tion of the evidence hereafter those portions of the judgments which contain the judg- 
ment and reasoning of the Courts and will rely only on the findings and orders of the 
Courts therein recorded for the pfirposes of my judégment.* 

This is an action for “ Malicious Prosecution”. The law qn the subject is perfectly 
well-settled. As stated in Clerk & Lindsell on Torts, 9th Edn, at p. 662, it is 
obviously a grievance that an individual should be haraseed by legal proceedings im- 
properly instituted against him. If there is no foundation for them no doubt they 
will not ultimately succeed, but during their progre they may cause great injury. 
It is the right of everyone to put the law in motion if he does so with the honest 
intention of protecting his own or the public interest, or if the circumstances are guch, 
be his motives what they may, as to render it probable prima facie that the law is on 
his side. But it is an abuse of that right to*proceed maliciously, and without reason- 
able and probable cause for anticipating success. Such an abuse may of necessity be 
injurious, as involving damage to character, or it may in any particular case bring 
about damage to person or property. There are, says Lord Holt, three sorte of 
damages anyone of which would be sufficient ground to support an action of malicious 
prosecution. (1) -The damage to a man’s fame, as if the matter whereof he is 
accused be scandalous, (2) The second sort of damages which would support such 
an action are such as are done to the person ; as where a man is put in danger to lose 
his life or limb or liberty which has been always allowed a good foundation of such 
an action, (3) The third-sort of dgmage which will support such an action is damage 
to a man’s property as where he i forced to expend his money in necessary charges 
to acquit himself of the crime of, which he is accused (Savile v. Roberis). Whenever 
a plaintiff can shew that he has suffered under any of these heads of damages by 
reason of the defendant having wrongfully put the law in motion against him whether 
civilly ór criminally he has a remedy. í 

An action for malicious prosecution may lie where the proceedings are civil and 
not criminal. But as was pointed out by Bowen L, J. in Quartz Hill Gold Mining 
Company V. Eyre, it is in. very few cases that an action for malicious prosecution 
will lie where the matter is one of civ proceedings. The Lord Justice gave this 
reason at p. 689 :— 

“It is clear that Holt, C. J., considered one of those three heads of damage necessary to 
support an action for malicious prosecution. To apply this test to any actiomathat can 
be conceived under our present mode of procedure and under our present law, it seems 
to me that no mere bringing of an action, although it is brought malicioualy and without 
reasonable or probable cause, will give rise to an action of malicious prosecution. In no 
action, at all events in none of the ordinary kind, not even in those based upon fraud where 
there are scandalous allegationa in the pleadings, is damage io a man’s fair fame the 
necessary and natural consequence of bringing the action. Incidentally matters connected 
with the action, such as the publication of the proceedings in-the action, may’do a mag an 
injury ; but the bringing of the action is of itself no injury to him. When the action is tried 
in public, his fair fame will be cleared, if deserves to be. cleared: if the action is not 
tried, his fair fame cannot be aseailed in any way by the bringing of the action.” 

“So the exception of civil proceedings, so far as they are excepted, depends, not upon any 
essential difference between civil and criminal proceedings, but upon the fact that in civil 
proceedings the poison and the antidote are presented simultaneously. The publicity of the 
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proceedings ia accompanied by the refutation of the unfounded charge, if it be unfounded, 
which was made. Jf there be no scandal, if there be no danger of love of life, limb, or liberty, 
if there be no pecumiary damage, the action will not lie.’ Per Buckley L. J. in Wiffen v. 
Bailey and Romford Urban Council.” 

It is therefore the malicious preferring of an unreasonable criminal charge that ts the 
usual foundation for the form of the action and this ig what is ordinarily understood by 
the familiar title of an action of malicious prosecution. 

In an action for malicious prosecution the plaintiff has to prove (1) That he was 
prosecuted by the defendant, that is to say, that the law was set in motion against 
him by the defendent on a eriminal charge; (2) Tiat the proceedings complained of 
terminated in favour of the plaintiff if from theis nature they were capable of so 
terminating ; (3) That the prosecution was instituted against him without reasonable 
and probable cause and (4) That it was due,to a maliciĝus intention of the defendant, 
and not with a mere intention of carrying the law into effect (Per Viscount Dunedin 
in Balbkadar Singh v. Badri Sah*, followed in Shubrati v. Shams-ud-din®. See also 
Bhaguji v. Alendi Municipality‘). The onus of proving every one of these is on the 
plaintiff. 

To prosecute is to set the law in motion, and the law is only set in motion by an 
appeal to some person clothed with judicial authority in regard to the matter in 
question. The defendant must be the person who set the law in’ motion against the 
plaintiff. It is not necessary, however, that he shoifld be a party to the proceedings. 
In the case of malicious prosecution by way of indictment in the name of the King, 
the person liable is the prosecutor to whose instigation the proceedings are due. In- 
stigating a prosecution is, however, to be distinguished from the act of merely giving 
information on the strength of which a prosecution is commenced by some one in 
the exercise of his own discretion. The gist of the action for malicious prosecution 
is that the defendant séta the Magigtrate in motion. A person who simply makea 
a candid statement of facts to a Magistrate without formulating any charge is not 
responsible for the consequences of any step which’ the Magistrate may thereupon in 
the exereise of his discretion think fit to take. The Magistrate acts of his own motion 
and not at the instigation of the person giving the information, who therefore is not to 
be considered as a prosecutor : Cohan We Morgan’. 

The term “criminal charge” includes all indi€tments maiig either scandal to 
reputation or the possible loss of liberty to person, At the same time there are many 
regulations which the State has laid down for the public convenience and of which 
the infraction is punished by a fine but which it is apprehended could not give rise 
to an action for malicious prosecution on the ground of scandal to reputation ; for 
«instance a man’s reputation would hardly suffer because he was proceeded against for 
laying a drain pipe in an improper manner or- keeping a pig in an improper place. 
A complajnt under a. 94(1) of the Public Health Act, 1936, for noncompliance with a 
notice requiring the abatement of a nuisance has been held not sufficient : Wiffen v. 
Bailey and Romford Urban Councils. In all these cases, however, if the prosecutor set 
the law in motion maliciously and without reasonable and probable cause, an action 
of malicious prosecution would lie, though not on the first two counts of damage 
enunciated by Lord Holt C. J. but on the third count as where he was forced to ex- 
pend money in necessary charges to acquit himself of the crime of which he was 
accused. 

No action for malicious prosecution or - dor any other malicious proceeding which 
involves a judicial decision of any question ‘at issue between the parties will lie, until ` 
or unless the prosecution or other proceeding has been terminated in favour of the 
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person complaining of it. Sometimes, however, from the circumstances of the case 
it ig impossible that the proceeding in question should have been determined in the 
plaintiffs favour. Thus if his house is ransacked under a search warrant and 
nothing is found there to incriminate him, the matter goes no further but it cannot 
be said to be decided in his favour. Yet in such a case he would have a right of 
action if malice and absence of reasonable and probable cause were shown. So long 
as proceedings are pending, no action lies on the ground that they have been wrong- 
fully instituted. “Tt is a rule of law that no one shall be allowed to allege of a still 
depending suit that is unjust ”. it must, however, appear that they were brought to 
a legal end, even though the end might not be a final and conclusive one: It would be 
. enough if the prosecution has been discontinued or if the accused person has been 
acquitted by reason of some dgormal defect in the indictment, or if a conviction has 
been quashed for some technical defect ‘in the proceedings. The judgment of the 
criminal Courts would be conclusive for the purpose of shewing that the prosecution 
terminated in favour of the plaintiff. It is for the civil Court, however, to go into all 
the evidence and decide for itself whether there was want of reasonable and probable 
cause for the prosecution and whether there was also malice. See Gulabchand V. 
Chunilal ; Shubrati vV. Shams-ud-din*. a 

The burden of preving that the prosecution was instituted against him without any 
reasonable and probable cause is elso on the plaintiff. As observed by Bowen L. J. 
in Abrath v. North Eastern Railway Co? (p. 457) :— 

“. . in an action for malicious prosecution the plaintiff has the burden throughout of 
establishing that the circumstances of the prosecution were such that a judge can see no 
reasonable or probable cause for instituting it. In one sense that is the assertion of a fegative, 
and we have been pressed with the proposition that when a negative is to be made out the 
onus of proof shifts. That is not so. If the assertion of a negative is an essential part of 
the plaintiffs case, the proof of the assertion stit rests upon the plaintiff. The terms 
‘ negative’ and ‘ affirmative’ are after all relative and not absolute. In dealing with a question 
of negligence, that term may be considered either as negative or affirmative according to the 
definition adopted in measuring the duty which is neglected. Wherever a person asserts 
affirmatively as pert of his case that a certain state of facts is present or ig absent, or that a 
particular thing is insufficient for a particular purpose, that is an averment which he is bound 
to prove positively. It has been said tat an exception exists in those cases where the facts 
lie particulariy within the knowledge of the opposite party. The counsel for plaintiff have 
not gone the length of contending that in all those cases the onus shifts, and that the person 
within whose knowledge the truth peculiarly lies is bound to prove or disprove the matter 
in dispute. I think a proposition of that kind cannot be maintained,” . . 


This position has been accepted by the House of Lorda in Abrath v. North Eastern 
_ Railway Co.4 and by the Privy Council in Pestonji M. Mody v.-The Queen Insurance 
Company", and has been followed by our Appeal Court in Chhaganlal v. Thana Mu- 
nicipality*. The plaintiff in proving the absence of reasonable and probable cause has 
to prove a negative and in general need only give slight evidence of such absence (Hals- 
bury’s Laws of England (Hailsham Edition)s Vol. XXII, p. 21, para. 32), but it 
cannot be inferred from the most express malice. The mere innocence of the plaintiff 
is also not prima facie proof of such absence. . 
Reasonable and probable cause means a genuine belief based on reasonable grounds 
_ that the proceedings are justified. In a criminal prosecution, for example, the prosecu- 
tor must have believed on reasonable gropnds that the probability of guilt of the 
accused was sufficient to render a prosecution reasonable and justifiable. As Lord 
Atkin said in Hemiman v. Smith", no better statement of what is reasonable and 
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Probable cause is to be found than in the words of Hawkins J. in Hicks v. Faulkner’, 
(p. 171) :— : ~ 
“Now I should define ‘reasonable and probable cause to be, an honest belief in the guilt 
of the accused based upon a full conviction, founded upon reasonable grounds, of the exist- 
ence of a state of circumstances, which, assuming them to be true, would reasonably lead 
any ordinarily prudent and cautious man, placed in the position of the accuser, to the con- 
clusion that the person charged was probably guilty of the crime imputed. There must 
be: first, an honest belief of the accuser in the guilt of the accused ; secondly, such belief 
must be based on an honest conviction of the ce of the circumstances which led the 
accuser to that conclusion; t&irdly, gich secondly-mentioned belief must be based upon 
reasonable grounds; by this I mean such groutds as would lead any fairly cautious men 


~ in the defendant’s situation so to believe; fourthly, the circumstances so believed and relied 


on by the accuser must be such as amount to reasonable gound for belief in the guilt of 
the accused ”. 

Hawkins J. further goes on to say that (p. 172) :— 

“The belief of the accuser in the guilt of the accused ; his belief im the existence of the 
facts on which he acted, and the reasonableness of such last mentioned belief, are questions of 
fact for the jury, whose findings upon them become so many facts from which the Judge 
is to draw the inference, and determine whether they do or do not amount to reasonable and 
probable cause. This also is-an inference of fact, not of law as is spmetimes erroneously 
supposed ; and the Judge is to draw it from all the circumstances of the case: Lister v. 
Perryman?, per Lorda Chelmsford and Westbury.” 2 
See also Herniman v. Smith,? (p. 316). 
“There is no reasonable and probable cause unless the defendant genuinely and honestly 
believed that the prosecution, or other proceeding complained of, was justifiable. ... Even, 
however, if the defendant honestly believed the proceedings to be justified, there is no 
reasonable and probable cause unless this belief is based on reasonable grounds. 
This question is to be deftrmined by reference to the facts actually known to the defendant, 
not to the facts as they actually existed? He who prosecutes when the facts known to him 
do not constitute reasonable and probable cause cannot defend himself, in an action for 
malicioug prosecution, on the ground that there were other facts unknown to him which 
would have justified a prosecution. Conversely, facts unknown to the prosecutor do prevent 
the facts wifich were known to him from constituting reasonable and probable cause. Hav- 
ing regard, however, to the facts known toethe defendant, he mæt show a reasonably sound 
judgment and use reasonable care in determining whether there are sufficient grounds for 
the proceedings instituted by him, and any failure to exhibit such judgment or care will be 
imputed to him as a want of reasonable and probable cause.” (Salmond on the Law of Torts, 
Sth Edn., pp. 658-659). 

The question of reasonable and probable cause therefore does not depend upon the 
actual existence but upon a reasonable bona fide belief in the existence of such facts 
as would justify a prosecution. This belief or belief in the accused’s guilt may arise 
out of tbe recollection of the prosecutor, if he has always found his memory trust- 
worthy or ou of information furnished to him by others and accepted by him as trué 
In regard to this position Hawkins J. observed in the case of Hicks v. Faulkner cited 
above (pp. 173-174) : 

ie auei OF Peas STA sles Gone mohe ai oa nl ll Goes seiner dine acta 
existence, but upon the reasonable bona fide belief in the existence of such a state of things 
as would amount to a justification of the course pursued in making the accusation complained 
of—no matter whether this belief arises out of the recollection and memory of the accuser, 
or out of information furnished to him by another. It is not essential in any case that 
facts should be established proper and fit and admissible as evidence to be submitted to the 
jury upon an issue as to the actual guilt of the accused. The distinction between facts to 
establish actual guilt and those required to establiah a bona fide belief in guilt should never 
be lost sight of in considering such cases....Many facts admissible to prove the latter, would 


be wholly inadmissible to prove the former. ... Tt cannot of course be laid down as an 
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“abstract proposition that an accuser is justified in acting either upon the credited statement 
of an informant, or upon his own memory. The question must always arise according to 
circumstances whether it was reasonable to trust either the one or the other. A person who 
acta upon the information of another, trusts the veracity, the memory, and the accuracy of 
that other, in each of which he may be completely deceived. His informer’s veracity may 
‘be questionable, his memory fallacious, and his accuracy unreliable. Yet it does not follow 
that it was unreasonable to believe in his information if he never had cause to doubt him. 
In like manner a man may be deceived by his own memory, yet it does not follow that it 
was unreasonable to trust it, if he never b@fore knew it to be defective”. 


No action will lie for the institution of legal eproceeffings howsoever destitute of 
reasonable and probable cause umless they are instituted maliciously, that is to say 
from some wrongful motive. Malice means the presence of some improper and 
wrongful motive—that i to sfy an intent.to use the legal process in question for some 
other than its legally appointed and appropriate purpose. Hawkins J. observed in 
Hicks v. Faulkner (supra, p. 175) that the malice necessary to be established is not even 
malice in law such as may be assumed from the intentional doing of a wrongful act, 
but malice in fact—rmatus animus—indicating that the party was actuated either by spite 
or ill-will towards an individual, or by indirect or improper motives, though these may 
be wholly unconnected with any uncharitable feeling towards anybody. Cave J. also 
observed in Brown v. Hawkes! (p. 722) :— 
T“ Now malice, in its widest and°vaguest sense, has been said to mean any wrong or 
indirect motive; and malice can be proved, either by shewing what the motive was and 
that it was wrong, or by shewing that the circumstances were such that the prosecution can 
only be accounted for by imputing some wrong or indirect motive to the prosecutor.” 
Apart therefore from the evidence directly pointing to spite or ill-will towards the 
plaintiff or indirect or improper motives actuating the prosegutor, or in the absence 
thereof, the plaintiff might also rely upon the want of reasonable and probable cause 
iteelf as in certain cases sufficient evidence of malice to go to a jury. As Cave J. 
observed in Brown v. Hawkes (p. 723) :— 
“Of course, there may be such plain want of reasonable and probable cause that the 
jury may come to the conclusion that the prosecutor could not honestly have believed in 
the charge he made, and in that case want of reasonable and probable cause is evidence of 
malice, But I am not prepared to asMent to the proposition that, where there is want of 
reasonable and probeble cause, the jury may always find malice, no matter what the 
circumstances may be. In this country we rely on private initiative in most cases for the 
punishment of crime ; and while, on the one hand, it is most important firmly to restrain any 
attempt to make the criminal law serve the purposes of personal spite or any other wrongful 
motive, on the other hand it is equally important, in the interest of the public, that where a 
prosecutor “honestly believes in the guilt of the person he accuses, he should not be mulcted ° 
in damages for acting on that belief except on clear proof, or at all events reasonable suspi- 
Sie sO fbe eae nes of eae ote motive tian adenine (> DANE to uteice a. pason Wion 
te honsatiy believes to be quailty” 
ee ee aaa aa cient a eS 
couse. Want of reasonable cause is sufficient evidence of malice in those cases only in 
which it is sufficient evidence that there was no genuine belief in the accusation made. If 
it appears that there was such a belief, the plaintiff must produce some independent evidence 
of malice, and cannot rely on the absence of reasonable cause. On the other hand, malice 
is never evidence of want of reasonable cause. ... For a prosecutor may be inspited by malice 
and yet have a genuine and reasonable belief in the truth of his accusation.” (Salmond on 
the Law of Torts, 9th Edn., p. 662.) ° 
The same position was discussed by Chandavarkar J. in Mushordas v. Goculdas?, 
where referring to the above view taken by Cave J. in Brown v. Hawkes, the learned 
Judge observed that it is not in every case that because there is no reasonable and pro- 
bable cause a Judge is justified in inferring malice ; there must be something more of 


1 [1891] 2 Q. B. 718. r ` 2 (1902) 4 Bom- L. R. 560, 569. 
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the nature of indirect oy sinister motive for the prosecution than the mere abeence of 
reasonable and prébable cause. See also 'Okhkagarial v. Thana Municipality’. 

The absence of reasonable and probable cause and malice must, however, unite in 
order to produce liability. So long as legal process is honestly used for its proper 
Purpose, mere negligence or want of sound judgment in the use of it creates no liabi- 
lity, and conversely, if there are reasonable grounds for the proceedings (for example, 
the probable guilt of an accused person) no impropriety of motive on the part of the 
person instituting these proceedings is in itselé any ground of liability. Tindal C. J. 
observed: in Willens v. Tayler? (p..186) :— ° 

“Tt ia true, as admitted on both sides, that, in order to support such an action, there must 
be a concurrence of maliœ in the defendant and want of probable cause. Malice alone is 
not sufficient, because a person actuated by the plainest malice may nevertheless have a 
justifiable reason for prosecution. On the other hand, the substantiating of the accusation is 
not esential to exonerate the accuser from liability to an action ; for he may have had good 
reason to make the charge, and yet be compelled to abandon the prosecution by the death 
or absence of witnesses, or the difficulty of producing adequate legal proof. The law, there- 
fore, only renders him responsible where malice is combined with want of probable cause. 
What shall amount to such a combination of malice and want of probable cause is so much 
a matter of fact in each individual case as ġo render it impossible to lay down any general 
rule on the subject; but there ought to be enough to satisfy a reas$nable man that the 
accuser.had no ground for proceeding but his desire to imjure the atcused.” 


Hawkins J. also observed in Hicks v. Faulkner (supra) at p. 170 that to succeed in 
an action for malicious prosecution the plaintiff must allege and establish two things ; 
absence of reasonable and probable cause and malice. The affirmative of both these 
allegations is upon him, Failing to establish both of them he fails altogether. The 
same position was also, recognised by the House of Lords in Herniman v. Smith 
(supra) at p. 320, where Lord Atkiy after coming to the conclusion that there was 
no evidence to go to the jury in support of the affirmative of either of the first two 
questions there left to the jury observed : 

ee A 
dence of malice is a question which in the circumstances ‘becomes irrelevant.” 


The questions therefore which the Jusige has to address himself as exercising the 
functions of the jury in this country in an action for malicious prosecution are those 
contained in the summing up of Cave J. in his charge to the jury in the case of 
Abrath v. North Eastern Railway Co. (supra) at p. 444 of the report :-— 

“The questions which I ask you are these :—First, did the defendants take reasonable 
care to inform themselves of the true state of the case? Secondly, did they honestly believe 
the case which they laid before the magistrates? If both questions are answered in the 
affirmative, that they did take reasonable care, and they honestly believed the case they laid — 
before thg magistrates, that is a verdict for the defendanta, because, please bear in mind, that 
it is for the plgintiff to prove that they did not. Then if either question is answered in the 
negative, that is, if the defendants did not take reasonable care, or if they did not honestly 
believe the case which they laid before the magistrates, then you must ask yourselves this 
further question, were the defendants actuated by any indirect motive in preferring this 
charge? If they were not, then again your verdict must be for the defendanta. If they 
were, then you must find your verdict for the plaintiff, and then in that case you must ask 
yourselves what damages you give.” e 

The position may be otherwise expressed in the words of Lord Atkinson who delivered 
the judgment of their Lordships of the Privy Council in Corea v. Peiris? as follows 
(p. 555) :— 

“The District Judge seems to have been fuy aware that in an action for madicious pro- 
secution the law throws upon the plaintiff the burden of proving the presence of malice 


1 (1931) 34 Bom. L. R. 148, per Baker J. 2 EARE bd 
at pp. 151-153, 3 [1908] A. Œ 59. 
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in the mind of the prosecutor and the absence of reasonable cause for the prosecution ; but 
be appears to have been led into error by not keeping steadily before hig mind the fact 
that the pivot upon which almost all such actions turn is the state of mind of the prosecutor 
at the time he institutes or authorizes the prosecution. If he receives information from 
others and acta upon it by making a criminal charge against any, person, the motives of 
his informants, or the truth, in fact, of the story they tell, are to a great extent beside the 
point. The crucial questiona for consideration are: Did the prosecutor believe the story 
upon which we acted? Was hia conduct in believing it, and acting on it, that of a reason- 
able man of ordinary prudence? Had he ny indirect motive in making the charge?” 


[Having regard to the above position in law the judgment next considered whether 
on the facts the plaintiff had sticceeded in establishing his case. The conclusions 
reached were that the plaintiff had failed to prove that the prosecution was launched 
and continued by defendant No. 3 against him maliciously and without reasonable 
and probable cause. The suit was accordingly dismissed with costs. ] 

Attorneys for plaintiff : Smetham, Byrne & Lambert. 

Attorneys for defendants : Crawford, Bayley & Co. 


Before Mr. Justice Chagla. > 
JAYANTIBAL JAMNADAS v. CHHAGANLAL NATHOOBHAI.* 


Indien Limitation Act (IX of 1908), Art, 178—Indian Arbitration Act (X of 1940), Sec. 

14 (2)—Letter by arbitrator to Court for fling award—Period of limitation. 
Artide 178 of the Indian Limitation Act, 1908, has no application to a letter written 

by an arbitrator ta the High Court to file his award under the provisions of a 14(2) 
of the Indian Arbitration Act, 1940. The article applies only to an application made 
to the Court by a party to the reference ta direct the arbitrator to file the award. 
` Robarts v. Harrison} Keshri Mull v, Megh Raj Bas Deo,* dhd John v, Soomar,? relied 
an 

The facts appear from the judgħent. 

V. F. Taraporewalla, for the petitioner. 

M. V. Desai, for the respondent: 

CHAGLA J. This ig a petition filed by the petitioner praying that the award dated 
July 14, 1943, be taken off the file of this Court. It seeme that a suit was filed in 
the Small Causes Court, Bombay, by the respondent against the petitioner and that 
suit was referred to the arbitration of Chhotalal Jekissondas Ghia, an advocate 
practising in that Court. The arbitrator made and published his award on July 14, 


1943, On July 15, 1943, he gave notice to the advocates of the petitioner and, 


the respondent who had been appearing before him during the reference that he had 
published and signed his award on July 14, 1943. He again gave a notice on March 
3, 1944, to the parties themeelves of the fact of his having made andgpublished the 
award. The ground on which the petitioner seeks to have the award taken off the 
file ig that it is out of time under art. 178 of the Indian Limitation Act, 1908. 
The first contention raised by Mr. M. V.- Desai is that the notice given by the 
arbitrator on July 15, 1943, is not the statutory notice contemplated by s. 14 (2) 
of the Indian Arbitration Act inasmuch as the notice should be served on the par- 
ties and not on their advocates. In view of my decision on the second contention 
urged by Mr. Desai, I do not think it necessary to express any opinion on this par- 
ticular contention put forward by Mr. 

The next contention of Mr. Desai is that art. 178 of the Indian Limitation Act 
has n6 application whatsoever when the award is filed by an arbitrator under the 


" Decided, September 11, 1944. O. C. J. 2 [192] 2 Cal. 63. 
Awarf No. 9 of 1944. 3 [1943] A. I R. Sind 33 
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Indian Arbitration Act. The Indian Limitation Act provides for limitation for ap- 
plications made tô the Court under the, various articles which come under the third 
division to the first schedule to that Act. The preamble to the Indian Limitation 
Act states that it is a law relating to the limitation of suits, appeals and certain ap- 
plications to Court; and s 3 of the Act says that subject to the provisions con- 
tained in s. 4 to 25, every suit instituted, appeal preferred, and application made, 
after the period of limitation prescribed therefor by the first schedule shall be dis- ` 
missed, although limitation has not been set tp as a defence. Therefore under art. 
178 it must be an applicatfon mage tq Court for the filing in Court of an award 
which ‘can come under that article. If such an application is made ninety days after 
the date of service of the notice of the making of the award, the application is out 
of time and will be liable to be dismissed. , The questfon that arises for determina- 
tion is whether when an arbitrator files tha award under s. 14 (2) of the Indian 
Arbitration Act he ig making an application to the Court as contemplated by art. 
178 of the Indian Limitation Act. Section 14 (2) of the Indian Arbitration Act 
provides that the arbitrators or umpire ehall, at the request of any party to the 
arbitration agreement or any person claiming under such party or if so directed by 
the Court and upon payment of the fees and charges due in respect of the arbitra- 
tion and award and of the costs and charges of filing the award, cause the award or 
a signed copy of it, together with any depositions*and documents which may have 
been taken and proved before them, ta be filed in Court, and the Court shall there- 
upon give notice to the parties of the filing of the award. Therefore an arbitrator 
under the Act has to file the award either at the request of any party to the arbitra- 
tion agreement or on an order being passed by the Court to that effect. In thia 
case the Court did not direct the arbitrator to file the award and, therefore, pre- 
sumably he acted under the first part of s. 14 (2). Rules have been framed by our 
High Court under the Act, and r. 375 lays down, the procedure that the arbitrator 
has got to follow when he files his award. That rule provides that he has to for- 
ward the award under a sealed cover with a letter rpquesting that the same be filed 
Rule 373 of the High Court Rules lays down that all applications under the Act 
shali be made by petition except thosd*under 9g. 17, 20 and 34 of the Act which 
have got to be made in open Court on a notice of motion. Therefore, reading rr. 
373 and 375 together, it is clear that an arbitrator does not make an application to 
the Court when he files an award but he does an act which the statute requires him - 
to perform, and he intimates to the Court by his letter that be has made the award 
and that award should be taken on the file. All that the Court does through its 
Prothonotary and Senior Master, upon the arbitrator forwarding the award with a 
lefter of request, is to endorse the award and to direct that it should be filed. i 
The positien is very different when an arbitrator does not file the award and a 
party applies ta the Court to direct him to file the award. Then a formal applica- 
tion has got to be made by the party and on that application the Court makes the 
order. In my opinion it is only when. such an application is made by a party to 
the reference that the application of art. 178 of the Indian Limitation Act is attract- 
ed., If such an application is beyond ninety days of the service of the notice on the 
party, then the Court would not entertain such an application as being’ barred. 
Whereas under the first part of s. 14 (2) of the Indian Arbitration Act the arbitra- 
tor acts merely at the request of one of tHe parties, in the latter case he acta on an 
order of the Court made on an application presented by a party to the reference. 
Mr. Taraporewalla has drawn my attention to the inconsistency which would result 
from construing art. 178 of the Indian Limitation ‘Act in the manner in which I 
am doing. Mr. Taraporewalla urges that whereas a party's application would be 
barred ninety days after the notice had been served ‘upon him, an arbitrator would 
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be at liberty to file the award at any time if 90 requested by one of the parties. I 
realise the force of this argument ; but the answer to it is two-fold : firstly, ıt 1s not 
likely that an arbitrator would be permitted to allow a considerable period of time 
to lapse without his being called upon to file the award because the award is bound 
to be in favour of one or other of the parties and that party would be interested in 
seeing that the award was filed with due despatch. The second answer is that in- 
consistencies in a Statute are for the legislature. To the extent that the language of 
a section is clear the Court must give @ffect to it and especially in a statute like the 
Indian Limitation Act which deprives a party of valuable rights. ` 

The third column of-art. 178.which lays down the period from which lirhitation 
begins to run, namely, the date of service of the notice of the making of the award, 
seems to indicate that it is dhly when a, party to a reference applies that the article 
would come into operation as the notice could only be served on one or other of the 
parties to the reference. It could not have been contemplated that this article 
should apply when the arbitrator files the award. Further there is considerable 
force in Mr. Desai’s argument that the Indian Limitation Act applies to applica- 
tions made by parties to proceedings. It cannot apply to any act done by one who 
ig not a party to the proceedings and who ¢s not interested in the result of the pro- 
ceedings and, therefore, it could not have been intended that any act on the part 
of the arbitrator should be conffolled by an article of the Limitation Act. In my 
opinion. therefore, when an arbitrator files his award he is not making any applica- 
tion to the Court and therefore art. 178 does not apply to the filing of the award 
by the arbitrator. ; 

I am strengthened ini the conclusion I have reached by two decisions—one of the 
Calcutta High Court and the other of the Sind Chief Court. In Keshri Mull v. 
Megh Raj Bas Deot, on almost identical factseMr. Justice Gentle came to the same 
conchision and held that art. 178 of Schedule I of the Indian Limitation Act did not 
apply to an award which had been already filed in Court. The Sind Court also, in 
John v. Soomar*, came to the same conclusion. m 

It is rather interesting to note the view taken as far back as 1881 by the Calcutta 
High Court in Roberts v. Harrison’ Ther Mr. Justice Wilson was considering art. 
176 under the old Indian Limitation Act, which prescribed a period of six months 
from the making of the award for an ‘ ‘application under the Code of Civil Proce- 
dure, s. 516 or s. 525, that an award be filed in Court.” Section 516 corresponded 
to the second echedule, cl. 10, of the Civil Procedure Code, before second sche- 
dule was removed from the Code on the passing of the new Arbitration Act; and, 
s. 525 corresponded to the second schedule, cl. 20. Now under ach. II; cl 10, the” 
award had to be filed by the arbitrator. And under sch. II, cl. 20, which dealt 
with references without the intervention of the Court, any person intgrfiéd in the 
award had to apply to the Court for the filing of the award; and Mr. Justice 
Wilson, although tHe article specifically refegred to a 516 which corresponded to 
ach. II, cl. 10; came to the conclusion that under cl. 10 when the arbitrator filed the 
award there was no application as contemplated by art. 176 of the Indian Limita- 
tion Act ‘(Act KV of 1877), and the language used by the learned Judge bears 
very pertinently on what happens even under the new Arbitration Acti At p. 335 
the learned Judge gays: 

“This causing the award to be filed, it must be observed, is the act of the arbitrators. 
The only duty of the Court or its officers is to receive the award when tendered, and, I 
suppose, to make the proper endorsement or entry, and deposit the document in its proper 
place. The judicial functions of the Court are to be exercised afterwards, or at any rate 


1 41942] 2 Cal. 3 (1881) I. L. R. 7 Cal 333. 
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in different matters altogethen.” 

I may point out hat in this very case the award has been forwarded by the arbi- 
trator with a letter of request. If that had been an application, it would have to 
be stamped as an application which it has not been. 

I, therefore, hold that the filing of the award is not out of’ time as contended for 
by the petitioner and therefore the petition must fail and must be dismissed with 
costa. Costs fixed at Rs. 250. 

Attorneys for petitioner: Malvi, Ranckhaddas & Co. 

Atlorneys for respondent « Lakhig & Co. . 
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Before Mr. Justice Macklin and Mr. Justice Lokur. 
SAVLARAM GANGARAM v. VISHWANATH ANANT.‘ 


Civil Procedure Code (Act V of 1908), Sec. 47, O. XXI, rr. 95, 103—Morigaga decree— 
Sale of property im execution of decree—Property purchased by dacree-holder—Ajpplica- 
tion by decres-holder under O. XXI, t. $5, to take possession of property—Contention of 
Judgmemt-debior that property sougki to be recovered mot comprised in certificate of sale 
—Contention not upheld—Appeal by judgment-detgor whether competent. 5 

When mortgaged property is sold in execution of a mortgage decree and is purchased 
by the decree-holder at the auction sale, the question whether the property sold was 
included in the sale certificate is not a question relating to execution, diacharge or satis- 
faction of the decree within the meaning of s. 47 of the Civil Procedure Code, 1908, and ~. 
no appeal lies against an order deciding that the property was included in the mortgage 
and therefore must be deemed to have been included in the mortgage decree and in the 
certificate of sale. 

Hargovind Fulchand v. Bkudar Raoji and Ganapathy Mudaliar v. Krisknamackariar®, 

referred to. j 

. Romabhadra Naidu vV. Kadiriyasami Naicker’, distinguished. 

EXECUTION proceedings. The appellant, Saviaram, had mortgaged his house to 
the respondents, Vishwanath and hè four brothera. As the mortgage was not re- 
deemed, the respondents obtained a decree for Sle of the mortgaged property. At . 
the auction sale the respondenta purchased the property with the leave of the Court. 
Thereafter they sought to recover possession of the property on the strength of the sale 
certificate. 

The appellant contended that he had not mortgaged the open site between the two 
portions of the house mortgaged, the padvi to the south and the stair-case leading 
to the second storey, as those three items were not specifically included in the mort- 
gage deed, the decree, and the sale certificate. 

The lower™Court found that the dimensions of the property and the boundary 
description given in the mortgage deed, the decree, and the sale certificate clearly 
showed that all the said items were intluded within those dimensions and boundary . 
description ; and that as they were necessary accessories to the property, the mort- ` 
gagor would not omit them while taking the mortgage. 

The appellant appealed to the High Court. 

A. G. Desai, for the appellant. 

D. A. Tulsapurkar, for the respondents» 
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MACKLIN J. The property of the judgment-debtor was sold in execution of a 
Mortgage decree and was bought by the decree-holder himself. On coming to take 
Possession he was obstructed, and he had to ask for the help of the Court under O. 
XXI, r. 95. The contention of the judgment-debtor was that the property of which the 
decree-holder-auction-purchaser was trying to take possession had not all been includ- 
ed in the sale; and that question was decided against the judgment-debtor on the 
ground that it was at any rate included in the mortgage and therefore must be 
deemed to have been included in the mortgage decree and in the certificate of sale. 
The judgment-debtor now comes in appeal and is met by*a preliminary objection that 
hates lies, since this is not a question arising under s. 47 of the Civil Procedure 

i 


It appears that there is a eonflict of decisions among the various High Courts as 
to a decree-holder who is also an auction-purchaser being still liable to be regarded 
as a party to the suit. If he is not a party to the suit, then of course s. 47 does not 
apply and no appeal would lie in such a matter, and it would be open to the auction- 
purchaser to sue independently of s. 47 and independently of any proceedings in 
execution. The view that he is not a party to the suit must perhaps be regarded as no 
longer tenable in view of the decision of the Privy Council in Ganapathy Mudaliar y. 
Krisknamackariar'. * However that may be, the question is whether all the condi- 
tions governing s. 47 are satiafiedein this particular case. Even if we assume for the 
take of argument that an auction-purchaser who is also a decree-holder can be re- 
garded either as a party to the suit or as a representative in interest of the judgment- 
debtor and that the judgment-debtor is also a party to the suit, the question to fall 
under s. 47 of the Civil Procedure Code would have to be a question relating to the 
execution, discharge or satisfaction of the decree. We have the authority of a full 
bench of this High Court in Hargovind Fulchand v. Bkudar Raoji? to show that a 
decree-holder-auction-purchaser seeking to get possesion of the property which he 
has bought does so not in executiorf of his decree but by virtue of a title acquired as 
purchaser, so that no question relating to the decred arises and s. 47 is not a bar to 
‘his suit. We do not know what*the defence was on the merits, as the report is silent 
on that point. But prima facie we think tbat the question involved in giving an 
auction-purchaser possession of the property which he has bought cannot ordinarily 
‘be’ a question relating to the execution, discharge or satisfaction of the decree, unless 
the words “relating to” are unduly extended. After all in this case (and in ‘most 
cases of the kind) the decree was satisfied not by the possession of the auction- 
purchaser but by the fact of the sale; and thereafter no question relating to the 
-execution of the decree any longer remained. Even if it was found impossible for 
various reasons to give the auction-purchaser actual possession or even symbolical 
possession of the property, the fact would remain that the decree was satisfied by the 
wale.” 

We have been referred to the decision of the Privy Council in Ramabhadra Naidu 
y. Kadtriyasami Naicker®, where a long timeeafter an auction-purchaser had taken 
possession of the property under his purchase the judgment-debtor tried to hava the 
sale repudiated ; and in that particular case their Lordships said that, if a mortgage 
. decree included by oversight lands not subject to the mortgage and the.lands were 
therefore sold at a court-eale and covered by the certificate of sale, it was open to 
„the mortgagor to take proceedings under s. 47 within the period allowed, but that if such 
proceedings were not taken in time, the title under the certificate of sale would have 
to be regarded as unimpeachable. But that is not at all the position which we have 
_here. Fhe facts are not clearly stated in the judgment of the Privy Council, but it is 
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clear that the judgment-debtor was raising a question as to the validity of the sale. 
It is true that (just as in this case) he was basing bis case on the fact that the mort- 
gage deed did not include the lands which were made the subject of the sale ; but be 
was doing so in order to impeach the validity of the sale. Here the judgment-debtor: 
is referring to the mortgage (and the learned Judge also is referring to the mortgage): 
not in order to decide upon the validity of the sale, which undoubtedly would be a: 
question falling within s. 47 of the Code, but in order to see what property was 
actually sold. That is an entirely different question and one which in our opinion and 
in the opinion of the full beech of this Court is not govered by s. 47 of the Code, be- 
cause it is not a question Telating to the execution, discharge or satisfaction of the- 
decree, the decree having already been fully satisfied. 

Mr. Desai argues that if indeed the question which we have here is not to be re- 
garded as-a question falling under s. 47, then a judgment-debtor against whom it is. 
decided that the lands which he seeks to retain were included in the sale has no 
further remedy ; and he points to O. XXI, r. 108 (read with the Limitation Act), 
which gives any one other than the judgmeni-debtor the right to bring a suit within 
one year in the event of an adverse order under r. 95 or r. 97 having been passed 
against him. But in our view that is a misreading of the implication of r. 103. When 
_ a question is decided under r. 95 or 97, as here, and an order is passed against any 
one other than the judgment-debtor, the person against whom the order is passed may 
indeed bring a suit, but is compelled by the rule to bring it within the period limited’ 
by the mule; and the rule provides that subject to the result of such a suit the order 
is to be conclusive. But there is nothing in r. 108 to prevent a judgment-debtor 
from bringing a suit for possession of property given to an auction-purchaser as the 
result of an order under r. 95 or r. 97 on the ground that the property of which he 
has been deprived was not included in the certificate of sale; and that suit presum- 
ably would be subject to the ordinary rules of limitation regarding suits for possession: 
of property based on title A decree-holder whb wants possession has the option 
of a speedy remedy under r. 95 or a suit on title; but if he chooses to apply under 
£95 and fails, his further remedy is confined to r, "103. But a judgment-debtor has 
no such option ; he cannot prevent the decree-holden applying under r. 95 and making 
him a party to the application, and r. 95‘in i$ very nature gives no scope for the 
judgment- debtor to apply under it. That presumably is why r. 103 does not provide 
for any suit by the judgment-debtor. 

It is also pointed out that rr. 95 to 103 occur in the Order dealing with execution. 
But in our view that does not mean that they deal with matters relating to the 
execution of 2 decree within the meaning of s. 47. 

Mr. Desai also contends that in the present case there is a furtber question in 
addition Mhe question as to the identity of the property included in the certificate: 
of sale. He sayə that according to the written statement of the judgment-debtor a 
question as to the bar of res judicata was raised in view of the fact that the plaintiff 
at an earlier stage of-the proceedings had been directed to get the decree amended 80 
as to include a more adequate description of the property and that the plaintiff had 
failed to do so. But we do not see how this contention extends the scope of the: 
real question before the Court. Even assuming that by reason of the principle of 
res judicata it ig not possible for the plaintiff to get the decree amended, or to get the 
description of the property in the certificate of salé or in the proclamation of sale or 
in any other paper further amended, the sole question to be determined in this 
matter would still be the question of the identity of the property comprised in the 
certificate of sale ; and that, as we have already hed, is nota. question falling under 
s. 47. It follows that no appeal lies. 

The further question is whether this can be treated as a matter within the scope of 


e e 
1944.] SAVLARAM GANGARAM V. VISHWANATH (A. C. J.)—Macklin J. 323 


LJ 

s. 115 of the Civil Procedure Code The question is not whether certain land was 
wrongly sold but whether certain land was in fact} sold. But, whatever may be the 
correct way of stating the question for determination, it is difficult to see how a 
question of jurisdiction is involved. If in fact the question had been whether the 
land was wrongly eold (a question which would certainly fall within s. 47 of the 
Code), it would still be within the jurisdiction of the Court to decide it, and a wrong 
decision would not bring it within the scope of s. 115. So, too, when the question is 
whether certain land was in fact sold That also is not a question involving juris- 
Mr. Desai attempted to argu® that putting a person in possession of property which 
he has not bought is an act beydnd the jurisdiction of the Court, and a wrong decision 
on thie question would ultimately involve the Court in wrong doing. But the Court 
has jurisdiction to act in accordance with its own orders; and if the order itself is 
within its jurisdiction even when wrong, any further action in accordance with the 
order will still be within the scope of its jurisdiction. The matter therefore fails 
also as an application under s. 115 of the Civil Procedure Code. 
I makg it clear that we have not decided anything in connection with the merits of 
the dispute. 

The appeal is combined with a Civil Revision Application in the alternative. The 
appeal is dismssed with costs, nd the Civil Revision Application is dismissed. The 
Civil Application for stay is with costs, and the Civil Application for 
permission to add grounds to the appeal is dismissed without costs. . 


Before Mr. Justice Chagla. E 
DISTRICT SCHOOL BOARD OF BELGAUM v. MOHAMAD MULLA.” 


Limitation—Statutes of limitation Retrospective effect of—Application of such statutes 
to swits filed after their promulgaiion—Wihen retrospective effect given and when not 
given—Bombay Primary Educhtion Act (IV of 1923), Sec. 26E(1).t à 

Statutes of limitation must be given a retrospective effect in the sense that they must 
be applied to nll suts filed after they came into force. This general rule has one 
qualification that where the statute of limitation, if given a retrospective effect, destroys a 
cause of action which was vested in a party or makes it impossible for that party for 
the exercise of his vested right of action, the Courts will not give retrospective effect to 
it 

Lala Soni Ram v. Kanhaiya Lal, Masjid Shakid Gong Mosque v. Shiromami Gurd- 
wara Parbandhak Committee, Amriisat?, Gopeshwar Pal v. Jiban Chandra Chandra,’ 
Kkusalbhai Y: Kabkait, The Ydun® and Rajak of Pittapur v. Venkata Subba Row®, 


followed. rr 
* Decided, August 7, 1944. Moa Ap- authority, member, officer, servant as such, 
No. 987 of 1942, against the decision of or other person so acting to exercise any 
in 


M. Lad, District Judge at. or perform duties, without giving to 
Appeal No. 312 of 1940 decree such school board, local authority, member, 
ped Py S. Deodhar, Joint First Class officer, servant, or person one month’s pre- 

i Judge at Belgaum, in Regular vious notice in writing of the intended action 
Civil Suit No. of 1989. and of the cause thereof, or after aix ths 

1 Secher 26 EUI o Ne aul prosent a a a ae ed of.” 

tion or other legal proceeding com 1 (1913) L. R. 40 L A. 74, 
against any school board or local, s. Cc. 15 Bom. L. R. 489., 
authority or servant of'a School Board or e E er acer 
ES or an a e S. C Bom. 100. 
of eatin hoard o 3 (1914'E L. R. af CaL H25. 

e for goan done, 'or g 1 6 Bom. 26. 

to have been done in “paper 5 [1899] P. 236. 

6 (1915) I. L. R. 39 Mad, 645. 
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which entitles or requires a school board, local 
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Ge Moama behi Ges aa as y AS Dest a 
of Belgaum ( defendant ) and was paid a monthly ealary on a certain scale since 1926. 
In 1929 the Government passed a resolution on the fixation of the pay of primary 
teachers. The defendant, thereupon, -found that the plaintiff had been paid more than 
he was entitled to. The defendant therefore directed that the plaintiff should refund 
the excess payments made and passed an order for deducting the excess amount from 
his pay by monthly inétalmenta. This order was communicated to the plaintiff by 
the end of April 1937 and the deductions started from April 1, 1987. These deduc- 
tions went on for about twenty months when the plaintiff protested to the defendant 
that these deductions were not legal? He then filed the present suit in October 1939 
to recover from the defendant the amounts already Seducted from hig salary and for 
an injunction restraining the defendant from making gjmilar deductions in future. 
The defendant contended that the plaintiffs daim was barred except for the amounts 
deducted within six months of the filing of the euit under s, 26 Ẹ (1) of the Bombay 
Primary Education Act, '1923, as amended by Act XII of 1938. Both the lower 
Courts found in favour of the plaintiff and decreed his claim. The defendant ap- 
pealed to the High Court, 

H. C. Coyajee with D. R. Manerikar, for the appellant. 

G. R. Madbhavi and P. V. Vaze, for the respondent. . 


CHAGLA J. The only point that arises in these dbpeals and in the Civil Revision 
Application No. 4 of 1941 is one of limitation. The appellant, the District School 
Board of Belgaum, had employed the respondents in the different appeals and in the 
civil revisional application as teachers and they were being paid on a certain scale. 
Pursuant to a certain Resolution paseed by Government, the Board came to the 
conclusion that they had been paid more than they were entitled to and, therefore, 
the Board directed that the respondents should refund the excess payments mrade, and 
orders were passed for deducting the excess amount from their pay by monthly in- 
stalments. These orders were communicated to the respondents by the end of April, 
1937, and the deductions actually started from April J, 1937. These deductions went 
‘on for about. twenty months when the respondents obtained legal advice and pro- 
tested to the Board that these deductions were not legal and they filed the suits in 
October 1939 for recovering from the Board the amounts already deducted from their 
salaries and for getting an injunction restraining the Board from making similar 
deductions in future, 

The point urged before me is that the clair of the respondents is barred except for 
„the amounts deducted within six months of the filing of the suit and the claim for 
“injunction, and this contention is based on the amendment of Act IV of 1923, the 
Bombay Primary Education Act, which was amended by Act XII of 1938. Act 
XII of ided a period of limitation for filing suits against the District Board 
for anything e, or purporting to have been done, in pursuance of the main Act, 
and the period of limitation provided was six months from the date of the act com- 
plained of. The section also provided*that one month’s previous notice in writing 
of the intended action and of the cause thereof had to be given to the Board. Now 
if this section applies, the claim of the respondents to the extent that it claims a 
refind of the amounts deducted six months prior to the filing of the suit is clearly 
out of time. 

Laws of limitation are procedural laws amd the general principle is that procedural 
laws have a retrospective effect because no person has a vested right in procedure. 
The Privy Council in two cases [Lala Soni Ram v. Kanhaiya Lal and Masjid Shahid 
Ganj Mosque v. Shiromani Gurdwara Purbandhak Committee, Amritsm?] has laid 


1 (1913) L. R 40 I. A. 74, 2 (190) L R67 LA 251 
8. 15 Bom. L. R. 489. C. 42 Bom. L. R. 1100. 
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down that the law of limitation applicable to a suit or proceedingeis the law in force 
at the date of the institution of the suit unless there is some distinct provision to the 
contrary ; and, therefore, as Act XII of 19388 was in force at the date when the 
respondents’ suit was filed, that law of limitation has got to be given effect to, and 
under the provisions of that Act, the claim of the respondents to the extent that I 
have indicated would be barred by limitation. 

. It is true that there are cases in the books where a law of limmtation destroys a 
cause of action which has accrupd td a party and does mot merely curtail the period 
of limitation within which he must enforce that cause of action, and the authorities 
have laid down.that where a party is deprived of his right of action or his cause of 
action is destroyed by a stataite of limitation, then the Courts would, hesitate before 
giving such a statute a retrospective effect. The lower appellate Court, in rejecting 
the contention of the appellant with regard to limitation, relied on a decision of Sir 
Lawrence Jenkins in Gopeshwar Pal v. Jiban Chandra Chondra2 In that case the 
suit was for recovery of possession. The plaintiff was dispossessed by the landlord’s 
assignee in 1903. The suit was filed on July 9, 1909. Under the law then in force, 
suits could be brought within twelve years after dispossesaion in such cases On May 
11, 1907, an amending Act was passed cutting down the period of limitation to two 
years. No interval was given dor the amending Act to come mto force, and the 
question that arose was whether the amending Act: should have retrospective effect. 
At p. 1132 in the course of the arguments ‘Sir Lawrence Jenkins, Chief Justice, 
observed : 

Pile: EEE T PE AEO E E BEd Guu we E TEE 

away any existing right But there is no objection to say that where the time for suing 
is cut down, but it does not amount to a confiscafion of right, the new Act is applicable. 
That reconciles all cases,” 
Sir Lawrence Jenkins held that it Was impossible for the plaintiff to comply with the 
provisions of the Act, that he had a vested right of suit and that the Act could not 
‘ be congtrued to mean that that vested right had been destroyed by the pasing of 
that statute. The important fact to remember is that no interval was given by the 
legislature for the amending Act td come into force. 


In Khusalbha: v. Kabhai*, subsequently to the institution of the plaintiffs’ suit, 
one of the defendants died, and his son, as his legal representative, was made a 
defendant in his stead. The new defendant objected that his father had been dead 
more than six months before the application of the plaintiffs to make him a defend- 
ant and that, therefore, the suit should abate, as provided by the last clause of s. 368 
of the Civil Procedure Code, Act X- of 1877 ( introduced bythe ing Act XII 
of 1879) and art. 171-B of the Limitation Act XV of 1877, whi cribed a 
period of sixty days within which an application should be made to have the repre- 
sentative of a deceased defendant made a defendant to a suit. The Court consisting 
of Mr. Justice Melvill, and Mr. Justice Kemball held that the provisions of art. 171-B 
of the Limitation Act should not be given retrospective effect, and the principle there 
enunciated was that as a general rule an act of limitation, being a law of procedyre, 
governs all proceedings, to which its terme are applicable, from the moment of its 
enactment, except to the extent that its operation is expressly excluded. But this prin- 
ciple admits of one qualification that whefi the retrospective application of a statute 
of limitation destroys vested rights or inflicts such hardship or injustice as could not 
have been within the contemplation of the legislature, then the statute should not 
be construed retrospectively. One considerafion that greatly weighed with the 
Court in refusing to give retrospective effect to that particular statute of limitation 


1 (1914) L L. R. 41 Cal, T125. 2 (1881) I. L. R 6 Bom 26. 
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was that the Act-oame into force’ at the moment at which it received the assent of 
the Governor General. The plaintiffs, therefore, in that suit had no such notice as 
might have enabled them to. anticipate the divestiture of thein right of revival of the 
suit. Inj that case Mr. Justice Melvill referred ta the case of The Queen V. The Leeds 
and Bradford Railway Company, in which it was held that the 11 & 12 Vict, c 43, 


- @ 11, which limits the time for taking summary ‘proceedings before justices to six 


months from the time when the matter complained of arose, was fatal to proceedings . 
begun after the passing of the Act, in respect of a matter which had risen more than 

six months before the Act was passed. In that case there was an interval of eix 
weeks between the passing of the Act and its coming into operation, and the concession 


of this interval was thought to show that the hardshipgin question had been in the 


contemplation of the legislature, and had betn thus provided for; and in that case 
Lord Campbell said (p. 195) :— 

“If the ‘Act had come into operation immediately after the time of its being passed, the ' 
hardship would have been ao great that we might have inferred an intention on the part of 
the legislature not to give it a retrospective operation; but when we ses that it contains 
a provision suspending its operation for six weeks, that must be taken as an intimation 
that the legislature bas provided that as thé period of time within which proceedings res- 
pecting antecedent damagea or injuries might be taken before the proper tribunal.” 


There. is a decision in The Ydun? to which my attention has been drawn by ‘Mr. 
Coyajee in which the facts are very similar to the facts in this ‘case. There the 
Public Authorities Protection Act was passed on December 5, 1893, and came into 
force oo January 1, 1894, and that Act provided that an action against any person, 
in’ respect of any alleged neglect or default in the execution of any Act of Parlia- 
ment or of any public duty or authority, must be commenced within aix months next 


‘after the act, neglect or default complained of. The plaintiffs in the suit alleged 


that they had suffered damages by reason of an dtt which took place on September 
13, 1893, and the President of the Probate Division dismissed the action on the 
ground that it was barred by limitation. In that case it will be noticed that a suffi- 
cient interval was given by the legislature, namely, from December 5, 1893, to Janu- 
ary 1, 1894, so that if intending suitors were not®vigilant their right of action would 
be barred. In the judgment of the President, which was approved of by the Appel- 
late Bench, the learned Judge said (p. 241) :— 

np _ it is dear that what must be taken to be an improvement in procedure ia not to be 
considered as interference with a vested right of those wha would have preferred the pro- 


e cedure to remain in its unreformed condition.” 


Mr. ‘Madbhavi for the respondent has drawn my attention to a decision in Rajah, 
of Pitt . Venkata Subba Row2 It is a judgment of a full bench consisting of 
Sir John Wallis, Chief Justice, Mr. Justice Seshagiri Ayyar and Mr. Justice Kumara- 
awami Sastriyar. The question there was whether æ. 210 and 211 and art. 8 of 
Part A of the Schedule of the Madras Estates Land Act (T of 1908) should be 
given a retrospective effect. In that case the Act came into force two days after it 
received the Viceroy’s assent ; and as pointed out by Sir John Wallis, Chief Justice, 
it feft no opportunity to the plaintiff for the exercise of his vested right of suit. The 
` daim for rent which was claimed in the suit was not barred at the date of the passing 
of the Act, and the result of the passing af the Act was to leave no opportunity for 
“the, exercise of the plaintiffs vested right of suit ; and Sir John Wallis held that 
. the effect of the amendment would be, if construed retrospectively, to destroy the 
plaintiffs right of suit which was in existence when the Aci came into forcé. Mr. 
Justice Kumaraswami Sastriar agreed with the view taken by Sir John Wallis and 


1 (igo) © 21 L. J. (M. C.) 198. ` 3 (1915) “I. L. R. 39 Mad. 645. 
2 [1899] P. 236. 
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in his judgment too he has stressed the point that there was not sufficient time be- 
tween the assent given to the Act by the Governor General and it8 coming into force 
s0 that the public had not due notice of the provisions of the new Statute which was 
going to come into force. 

Considering these authorities, it is clear that ag a rule Statutes of limitation being 
procedural laws must be given a retrospective effect in the sense that they must be 
applied to all suits filed after they came into force. This general rule has got ta be 
read with one important qualification; and that is that if the Statute of limitation, 
if given a retrospective effect, destroys a cause of action? which was vested in a party 
or makes it impossible for thateparty for the exercise of his vested right of action, 
then the Courts would not give retrospective effect to the Statute of limitation The 
reason for thia qualification % that it would inflict such hardship and such injustice 
on parties that the Courts would hesitate to attribute to the legislature an inten- 
tion to do something which was obviously wrong. 

Applying this principle to the facts of this case, Act XII of 1938 was published in 
the Gazetie on May 27, 1938, and s. 1 provided that it shall come into force on such 
date as the Provincial Government may by notification in the Official Gazette appoint ; 
and the date appginted by the ProvincialeGovernment was July 1, 1938. So there 
was an interval between May 27, 1938, and July 1, 1938, during which, if I might 
so put it, the operation of the Act was suspended and the necessary intimation was 
given by the legislature to the public that the Act would come mto force on July 1, 
1938, and that if they were not vigilant about their rights, they would be deprived 
of them. It is true that it was not open to tha respondents immediately to go to 
Court on the Act being published in the Government Gazette of May 27, 1938, be- 
cause under s. 26E a notice of thirty days had to be given to the District School 
Board. But even if such a notice had beer given and the necessary period had 
expired, still a few days would have been left to the respondents to file the necessary 
suits. It may be that the period is extremely short, but I cannot possibly hold 
that the respondents were deprived of an opportunity of exercising their right of action 
which had vested in them However short the period, the respondents had their 
HEN aie avag De nee ery Autory Doe, to commenne Whey ser ae 
District School Board. 

However reluctantly I must come to the conclusion that Mr. Coyajee’s contention 
must prevail and that the respondents’ claim except for a period of six months prior 
to the filing of the suit and for injunction is barred by limitation. 


Before Mr. Justice N. J. Wadia. P 
HIRJI VIRJI JANGBARI v. THE GOVERNMENT OF BOMBAY.* 


Cowt-fees Act (VII of 1870), Sch. II, cl. 11, Sec. 8—Cowrt-fes—Memorandum of appeal— 
Award by arbitrator—Compulsory acquisition of land—" Order,” interpretation of— 
Defence of India Act (XXXV of 1939), Sec. 19(1)(b)—Defence of India Rules aes, 
T. 75A. 

A E EE ESE EENET E EAE E E E sa ial 
arbitrator, under s. 19(1)(b) of the, Defence of India Act, 1939, for compulsory 
acquisition of land under r. 75A of the Defence of India Rules, 1939, is a fixed fee 
prescribed by Sch. II, cl. 11, and nat ad valorem fee under % 8 of the Court-fees Act, 
70. ' 


Such an award is not an “order” within tbe meaning of s & of the Court-fees Act. 


* Decided, August 11, 1944. Civil -Refer- Officer, under s. 5 of the Court-fees Act, 1870. 
ence No. 5.of 1944, made by the Taxing : 
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Anandalal Chekrabarti v. Karnané Industrial Bank, Lid) and Debi Chand v. Secre- 
tary of State fpr India,* distinguished 


` The facts of the case are stated ‘in the judgment. 


Chandrasen Mahemture, with Chandrasen & Co., for the appellant. 
S. G. Patwardhan, Assistant Government Pleader, for the Government of Bombay. 


S. R. Vakil, Assistant Solicitor to the Central Government at Bombay, for the 
Central Government. 


N. J. Wanra J. This is æ referegce made by the Taxing Officer under s. 5 of the 
Court-fees Act. Under the provisions of r. 75A of the Defence of India Rules, 1939, 
Plot No. 113 in the Sion-Matunga Estate belonging to the appellant was acquired 
by Govefnment for and_on behalf of the Defence Avfthorities. As no agreement 
could be arrived at between the claimant and the Government with regard to the 
amount of compensation payable, the Government of Bombay appointed Mr. M. S. 
Noronha, Chief Judge of the Court of Small Causes, Bombay, as arbitrator under 
s. 19 (1) (b) of the Defence of India Act, 1939, ta determine the amount of com- 
pensation payable to the claimant. The arbitrator fixed the amount payable to him 
at Rs. 45,855. The daimant being dissatisfied with this amount, filed an appeal in 
which he claimed a further sum of Rs. 47,896-8-0 in addition to the amount awafded 
to him by the arbitrator. - 

The question Teferred for my decision is whether the appellant should pay ad 
valorem Court-fee on the memorandum of appeal on the additional eum of Rs 
47,896-8-0 claimed by him, or whether he is liable to pay only fixed Court-fee as 
contended by him, under cl. 11 of Sch. II of the Court-fees Act. 

Mr. Patwardhan who appears for tha Government of Bombay contends that the 
appellant is liable to pay ad valorem court-fee under the provisions of s. 8 of the 
Court-fees ‘Act. That section provides that the ampunt of fee payable under the Act 
on a memorandum of appeal against an order relating to compensation under any 
Act for the time being in force for the acquisition of land for public purposes shall 
be computed according to the difference between the amount awarded and the 
amount claimed by the appellant. On tht other hand it is contended by Mr. Mahim 
tura who appears for the claimant that the appeal falls under cl. 11 of sch. II of the 
Court-feeg Act, which provides that a fixed court-fee should be paid on a memo- 
randum. of appeal when the appeal is not from a decree or an order having the force 
of a decree. Mr. Vakil, Assistant Solicitor to the Central Government at: Bombay, 
who had asked for permission to be heard in the matter as the Government of India 
“are interested in the question, aleo supported the contention of Mr. Mahimtura. 

The order of the arbitraton in this case is not a decree, nor is it an order having 
the forces ofa decree, there being no provision in s. 19 of the Defence of India Act 
or in the rules made thereunder, corresponding to s. 26 of the Land Acquisition Act, 
by which awards made under that Act are deemed to be decrees. Mr. Patwardhan 
concedes this and admits that though tinder r. 9 of the rules framed under s. 19, 
subes. (2) and (3), af the Defence of India Act the award of the arbitrator is final 
and binding on the partiea concerned, it cannot be executed as a decree or order of 
a civil Court; and the only way! in which it can be enforced ia by a suit. He con- 
tends however that even though the award is not a decree, or an order, having the 
force of a decree, it is nevertheless an order*within the meaning of s. 8 of the Court- 
fees Act. In support of his contention he relies on a decision of the Calcutta High 
Court in Anandalal Chakrabarti v. Karnani Industrial Bank, Lid? In that cgse in 
a reference made under s. 5 of the Court-fees Act, Rankin C. J. held that in an appeal 
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from an award of the Calcutta Improvement Tribunal, on a question of apportion- 
ment of compensation, the Court-fee payable on the memorandum is governed by 
a. 8 of the Court-fees Act and an ad valorem fee under art. 1 of sch. I is payable. It 
was argued in that case, as it has been argued before me, that the award of the 
Tribunal wad not a decree and that the appeal against. the award was an appeal 
from an order which had not got the force of a decree, and the appellant was there- 
fore liable only to pay fixed Court-fee under art. 11 of sch. II of the Court-fees Act. 
That contention was overruled. Reliance is also placed on the decision in Debt 
Chand v. Secretary of State for India» That was*also a reference under s. 5 of the 
Court-fees Act, and the question Was whether in an appeal against an award by a 
tribunal under the U. P. Ti Improvement Act of 1919 ad valorem court-fee was 
payable under s. 8.of the Court-fees Ack on the difference between the amount 
awarded and the amount claimed by the appellant, or whether fixed Court-fee was. 
payable under art 17(iv) of sch. I]. It was held that ad valorem court-fee was 
payable under s. 8. It is to be noted however that both m the Calcutta Improve- 
ment Act (V of 1911) under which the award in Anandalal Chakrabarti v. Karnani 
Industrial Bank, Lid. had been made, and in the U. P. Town Improvement Act of 
1919, under which the award in Debi Chand ¥. Secretary of State for India had been 
made there are express provisiona, that the tribunals making the awards are to be 
deemed to be Courts under the Land Acquisition Act. Section 69 of the Calcutta 
Improvement Act of 1911 provides that the Board may acquire land under the 
provisions of the Land Acquisition Act for carrying out any of the purposes of the 
Act. Section 70 provides that a Tribunal should be constituted for the punpose of 
performing the functions of the Court in reference to the acquisition.of land for the 
Board under the Land Acquisition Act; and s 71 provides’ that for the purpose 
of acquiring land under the Act for the Board fhe Tribunal shall be deemed to be 
the Court and the award of thd Tribunal shall be deemed to be the award of the 
Court under the Land Acquisition Act and shall be final. Sections 56, 57 and 58 of 
the U. P. Tewn Improvement Act of 1919 contain similar provisions by which the 
Tribunal acquiring land under the Land Acquisition Act ia deemed to be the Court 
for the purpose of the Land Acquisitia Act and the award of the Tribunal is deemed’ 
to be the award of the Court under the Land Acquisition Act. There is no provi- 
sion in s. 19 of the Defence of India Act and in the Rules made thereunder by which 
the award of the arbitrator can be deemed to be an award of the Court under 
the Land Acquisition Act. Both these cases are therefore distinguishable from the 
present, case. Since the award in each of those cases, though not a decree, was to be 
treated as an award of a Court, it was an “order” as defined in s. 2, subs. (14). of 
the Code of Civil Procedure, namely the formal expression of a decision of a civil 
Court which is not a decree. The award of the arbitrator in the present case can- 
not be regarded as an “order” within the meaning of s. 8 of the Court-fees Act. 
The Court-fees Act itself does not define the werd “order” for the purposes of s. 8, 
and in the absence of such definition the word must be taken to mean an order as 
defined in s. 2 (14) of\the Code of Civil Procedure. In Debi Chand's case the word 
“order” in a 8 of the Court-fees Act was taken to mean an “order” as.defined in 
the Code of Civil Procedure, and it waa on this ground that Bennet J. held that an 
appeal from the order would be governed py: s. 8 of the Court-fees Act, since the 
Tribunal under the U. P. Town Improvement Act was, under the provisions of that 
Act, deemed to be a Court. The award of the arbitrator in the present case is not 
an order of this kind since the arbitrator under s. 19 of the Defence of India Act 
ia not a Court. 
Ld 


1 [1939] AN. 142., 
R 42. 


. 


» e 
3300, THE BOMBAYsLAW REPORTER. [VOL XLYM. 


Section 8 of tþe Court-fees Act is not itself a charging section. It merely pro- 
vides a, rule for computing ad valorem fee payable under the Act in certain classes 
of cases on the assumption that under some: other provision of the Act an ad valorem 
fee and not a fixed fee is chargeable. Whether the memorandum of appeal in the 
case before me is liable to ad valorem fee or fixed court-fee has to be determined 
with reference to the provisions of Schedules I and II of the Act. The appeal in this 
case not being from a decree or an order having the force of a decree is liable only 
to fixed court-fee under cl. 11 of sch. II of the Court-fees Act. 


Before Mr. Justice Lokur and Mr. pana Rajadhyaksha. 
LEELACHAND 'WALCHAND GUIAR v. VISHNU GANESH LAKADE,* ` 


Execution of decres—Decrea giving right of ' redemption to AADRIA ‘holding specific 
shares in property—Mortgagee's right of sale for non-payment of instalments—Deatk of 
one co-morigagor during pendency of axecution proceedimgs—Hetrs of deceased co- 
mortgagor not brought om record—Execution continued against surviving co-meotigagor— 
Whether sale in execution binding om share of deceased co-mortgagor. 

Where in execution of a decree éne of the œ- dics and the execution 
proceeds against the remaining co-mortgagora wi bri the legal representatives 
of the deceased co-mortgagor on record, the sale in such execution is not binding on the 
legal representatives of the deceased co-mortgagor. 

Raghunath Das v. Sunder Das Khstrit, Konchamalai Pothar V. Shahaji Rajah Sahib?, 
and Sriskchandra Nandi V. Rakatennessa Bibi, followed. 

Jekrabai v. Bismilabit and Malkarjun bin Shidramaptia Pasore v. Narahari bin 
Shivappe®, distinguished. 


Gus Marun Sika “Daschle a eA rear a Ga es Foeiaee 
respectively in two survey numbers, mortgaged them in 1864 to one Chimappa. 

On May 7, 1917, Dnaynoba sold his one-fourth share in one of these survey 
numbers to Aba. Thereafter Maruti and Aba filed suit No. 270 of 1920 against 
the heirs of Chimappa for redemption of the mortgaged properties and obtained 
a decree for redemption on July 24, 1922. 

On May 27, 1927, Maruti sold hia three-fourthd share in the mortgaged properties 
to Ekanath who obtained possession of the properties. In the meantime one Bhaulal 
filed two sùits against the heira of the mortgagee for monies which were due to him, 
and obtained attachment of the mortgagee decree-holder’s right in Civil Suit No. 
270 of 1920. Thereafter Bhaulal filed a darkhast to execute the decree in suit No. 
270 of 1920. During the pendency of the darkhast Maruti died but his heirs were 
not brought on record. The darkhast proceeded against the other judgment-debtor 
Aba oftifsaad in execution both the survey numbers were sold and were purchased by 
Leelachand and Vishnu (defendants Nos. 1 and 2) respectively. 

Ekanath (plaintiff) filed the present suit against the defendants to recover posses- 
sion of the properties on the ground that the possession obtained by them in execution 
of the decree in syt No, 270 af 1920 was wrongful, The trial Court inter alia held 


that the auction sale held in execution of the decree in suit No. 270 of 1920 was 


illegal in so far as it affected Maruti’s three-fourths share in the properties and that, 
therefore, it was not binding on the plaintiff. The decree of the trial Court was 
confirmed in appeal. The defendants appealed to the High Court. 


* Decided, July 25, 1944. Second s. © 16 Bom. L. R 814. 


No. 948 of 1 1, against the decision of P. 2 (1985) I. L. R-59 Mad. 461, FB 
H. Gunjal, Assistant Judge at Satara, in Ap- 3 (1990) L L. R. 58 Cal 825. 
peal No. 193 of 1989, confirming decree 4 tee 26 Bom. L. R. 375. 

by V. D. Jeste, Subordinate Fudge at 5 (1900) L. R. 27 L A 216, e 
Civil Sut No. 214 of 1937. s. Q 2 Bom. L. R. 927. 


ita, in 
1 (1914) L. R 41 L A. 251, 


e % 
1944.]  LEELACHAND WALCHAND Y. VISHNU (A. C. J.)—Roajadhyaksha J. 331 


P. B. Gajendragadkar, for the appellants. 7 
P. V. Kane, for the respondents. 


RAJADHYAKSHA J. This is an appeal against an order passed by the Assistant 
Judge of Satara in Civil: Appeal No. 193 of 1939 confirming the decree of the Sub- 
ordinate Judge of Vita in Civil Suit No. 214 of 1937. The appellants in this case 
were the original defendants, and the suit against them was filed by one Ekanath 
Bala Lakade under somewhat peculiar circumstances. 

The property involved in this litigation is revisiog Surve} Nos. 204 and 277 of the 
village of Chitali in Khanapur ‘baluka of Satara District. The survey nurhbers 
_ originally belonged to one Maruti Lingu and his nephew Dnyanoba, Maruti Lingu 
having three-fourths share and ®nyanoba having one-fourth share in the two revision 
survey numbers. The property had been mortgaged in the year 1864 by Maruti 
Lingu and Dnyanoba’s father Aba to one Chimappa Mahajan for Rs. 1,700. During 
the pendency of this mortgage, Dnyanoba sold his one-fourth share in one of the revi- 
sion survey numbers, viz. No. 277, td one Aba Nana on May 7, 1917, for Rs. 400. 
Thereafter Maruti Lingu and Aba Nana filed a suit No. 270 of 1920, for redemp- 
Solis ets E ibe r other heirs of the original mortgagee Chimappa 
Mahajan and obtai a decree thereon on July 24, 1922. The decree was under s. 15-B 
of the Dekkhan Agriculturists’ Reffef Act by which the mortgagors were—directed to 
take possession of the property and were also ordered to pay the decretal debt in 
instalments. There was the further order that on failure of the mortgagors to pay 
certain instalments, the mortgageea were entitled to bring a sufficient part of the mort- 
gaged property to sale. Thereafter on May 27, 1927, Maruti Lingu sold his three-fourths 
share m the mortgaged properties to Ekanath Bala for Rs. 3,45), and Ekanath, there- 
upon, obtained possession of those properties. Ig the meantime, one Bhaulal Gujar 
filed two suits, Nos. 177 and 178 of, 1926, against the heirs of the mortgagee Ganga- 
ram Mahajan for monies which were due to him and obfained money-decrees thereon. 
He also obtained attachment of the mortgagee decree-holder’s right in the Civil Suit 
No. 270 of 1920. Thereafter he filed darkhast No. 224 of 1928 to execute the decree 
in Suit No. 270 of 1920. During the pendeney of the darkhast, Maruti Lingu, one 
of the judgment-debtors, died. Hid heirs were not brought on record and the 
darkhast proceeded against the other judgment-debtor Aba Nana only. In execu- 
tion of that darkhast, the two revision survey numbers were sold; revision survey 
No. 277 was purchased by defendant No. 1, and he obtained possession thereof in 
December, 1930. Revision Survey No. 204 was purchased by defendant No. 2 and he 
obtained possession thereof in January, 1981. When. Ekanath, the vendee from 
Maruti Lingu, found that he was dispossessed of the two survey numbers he filed an 
application under O. XXI, r. 100, for being restored to possession. That perlication 
was filed on January 13, 1931, and was later converted into an application under s. 47 
of the Civil Procedure Code, on July 22, 1933. Later on this application was again 
converted into a suit under the directions of tHe lower appellate Court on September 
29, 1933, when the Court-fee was paid, and the suit proceeded. The prayer of 
Ekanath in the suit was that the Court should deliver possession of the property 
in dispute to him from the defendant auction-purchasers after holding that the 
possession which the defendants obtained in execution of the decree in Suit No. 270 of 
1920 was wrongful. 

The suit was resisted by the E EA auction-purchasers on various grounds. 
Tt was first contended that Maruti Lingu, the predecessor-in-title of the plaintiff, did 
not have three-fourths share in the suit properties. It was alleged that the Court 
auction sale in favour of the defendants conferred good title upon them, and that 
the salé in favour of the plaintiffs during the pendency of the litigation of 1920 was 
affected by the doctrine of dis pendens. It was further urged that as the suit was 
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not filed within one year after being dispoesessed it was barred under art. 12 of the 
Indian Limitatich Act. And lastly it was submitted that before the defendant auction- 
purchasers were dispossessed, the Court should adjust equities between them by 
directing that a certain sum of money specifically left by the vendor with the vendee 
Ekanath for the payment of the mortgage debt should be utilized in reimbursing 
the auchon purchasers inasmuch as the price they had paid for the execution of 
the decree had been utilised towards the satisfaction of the decretal debt and the 
decree stood as fully satisfied. 
Both the lower Courts Held thag Maruti Lingu Ħad three-fourths share in the suit 
propérty, and that the sale in favour of the defendants did not confer good title upon 
them inasmuch as in the darkhast proceedings, the estate of Maruti Lirigu one of 
the judgment-debtors waa not represented as his heifs were not brought on record. 
Both the Courts thought that the sale in favour of Ekanath was not affected by 
the doctrine of lis pendens as s. 52 of the Transfer of Property Act did not have 
retrospective effect, and that even if it applied, the defendants could not avail them- 
selves of that doctrine as they were merely auction-purchasers. The Court also de- 
clined to make any equitable adjustment between the-parties on the ground that this 
- was a matter between the mortgagors and the mortgagees with which the defendants 
as auction-purchasers were not concerned. Both the Courts beld that as the sale in 
favour of the auction-purchasers was void there waf no bar under art. 12 of the Indian 
Limitation Act In this view, the trial Court declared that the auction sale held in 
darkhast No. 224 of 1928 in execution of the decree in suit No. 170 of 1920 was 
illegal in so far as it affected Maruti Lingu’s three-fourths share in the property, 
and that, therefore, it was not binding on the plaintiff. The trial Court further 
directed that Ekanath, the vendee from Maruti Lingu, was entitled to three-fourths. 
share in the property mentioned in jhe plaint, and that he should be put in posses- 
sion of the properties jointly with the defendants. Further directions were given as 
regards the ascertainment. of “the mesne profits and the defendants were directed to 
pay the costs of the plaintiff and to bear their owp. This decree was confirmed in 
appeal by the Asistant Judge who dismissed the appeal with costs. Against that 
order the defendant auction-purchasersehave come in second appeal. - 
The principal point urged by Mr. Gajendrafadkar for the defendante-appellants 
is that the sale in favour of the defendant auction-purchasers conferred a valid title 
upon them even though in the darkhast in the course of which the auction sale was 
held, Maruti Lingu’s heirs were not brought on record. His contention was that 
the decree was a joint decree in so far as it conferred on both Maruti Lingu and’ 
Aba, the mortgagors, the right to redeem the property, and that even if Maruti 
Lingu’s name was deleted, his interests were sufficiently represented by his 
co-jud: t-debtor Aba Nana. He further urged that the omission to bring Maruti 
Lingu’s on record was merely an irregularity and did not make the sale void 
but only voidable, and as the plaintiffs heirs had not brought the suit within one 
year of their being dispossessed, the suit was barred under art 12 of the Indian 
Limitation Act. 
We are not impressed with the argument that Maruti Lingu’s estate was properly 
ore sufficiently represented by Aba Nana in the darkhast proceedings. The decree 
was MERI a IS High He DRA Alin nia ROD Ae ee ee on 
the co-mortgagors the right to recover possession of the mortgaged property. To: 
that extent it was a joint decree in their favour which one of the decree-holders 
could enforce without joining the othera (O. XXI, r. 15, of the Civil Procedure 
Code). But to the extent to which they were bound to pay the instalment dmounts. 
to the mortgagee and conferred on the mortgagees the right to bring the property to 
sale in default of payment of instalments—they were judgment-debtors, and Mr. 
Gajendragadkar has cited no authority either from the Code or from decided cases: 
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for the proposition that the decree-holder may proceed against the interest of all the 
judgment-debtors by proceeding only against one of them in a case such as this 
where he says the right of the mortgagors is one and indivisible. He referred to the 
case of Jehrabai v. Bismillabi1 But in our opinion that case does not assist him. 
It was held in that case that “it was sufficient for the plaintiff in a suit, if a defend- 
ant dies, to put one of the heirs on the record as his legal representative, who will 
then represent the estate of the deceased for the purpose of the suit. It is fan those 
who claim to be heirs to come in if they wish to be represented in the suit”. That 
was the case of a suit and not of g darkhast proceeding. One of the heirs of defend- 
ant was already on record as his legal represenfative, and it was held that he 
sufficiently represented the estate of the defendant. If in this case there had been 
several legal representatives ofgMaruti Lingu and if only one of them had been © 
brought on record, it could have been arguetl on the authority of this case, that Maruti 
Lingu’s estate was sufficiently represented. But in the present instance, that case is 
no authority for the proposition that in a darkhast proceeding one judgment-debtor 
may represent the estate of the other judgment-debtor. Under s. 50 of the Civil 
Procedure Code, “ where a judgment-debtor dies before the decree has been fully 
satisfied, the bolder of the decree may apply to the Court which passed it to execute 
the same against the*legal representative of the deceased.” Under O. XXI, r, 22, 
it is incumbent on the Court, if tke execution is ‘taken out more than a year after 
the date of the decrees or is taken against the legal representative of a party to 
the decree, to issue a notice to the person against whom execution is applied 
for requiring him to show cause why the decree should not be executed against him. 
There is also a proviso to that rule where in the discretion of the Court such a 
notice id dispensed with under certain circumstances. It was held by the Privy 
Council in the case of Raghunath Das v. Sunder Das Kheir that where the property 
of the judgment-debtor is vested in the Official Assignee under the Indian Insolvency 
Act, 1848, judgment-creditors who hati previously attached certain part of it obtained 
an order that notice should issue to the Official Assignee to show cause why he 
should not be substituted for the judgment-debtors as a party, and no further notice 
was ‘given to the Official Assignee, and the property attached was sold in executioa, 
the auction purchasers obtained no title against the Official Assignee. Approving 
the decision of the Cakcutta High Court in Gopal Chunder Chatterjee v. Gunamoni 
Dasi? their Lordships held that “a notice under section 248 of the Code ( which 
corresponds to O. XXI, r. 22 of the Code of 1908) is necessary in order that the 
Court should obtain jurisdiction to H property by way of execution as against the 
legal representative of a deceased judgment-debtor”. Mr. Gajendragadkar then 
referred us to the Privy Council case of Malkarjun bin Shidramappa Pasare v. 
Narhari bin Shivappa.* In that case, the judgment-debtor having died, fhe decree 
was executed against his estate. A notice under the rule was issued and served on a 
person as the legal representative of the judgment-debtor. He appeared and object- 
ed that he was not the legal representative. Phe Court, however, decided that he 
was the legal representative and proceeded with the execution. The properties of 
the judgment-debtor were sold in a Court auction. It was ultimately found that the 
person to whom the notice was sent was not the proper legal representative. Thè 
question before the Privy Council was whether the sale under the circumstances was 
void for want of jurisdiction or only voidable on the ground of material irregularity. 
Their Lordships decided that the Court had jurisdiction to decide whether a person 
was the legal representative of the party or not, and that having decided it in a 


1 (1924) 26 Bom. L. R. 375. 3. (1892) L L. R. 20 Cal. 370. 
2 (194) L R 41 L A 251, 4 (1900) L. R. 27 I. A. 216, 
s.c. 16 Bom. L. R. 814. ' S.G 2 Bom. L, R. 927. 


‘ P 6 
334 THE BOMBAY LAW REPORTER. [ VOL. XLVIL. 


6 

particular manner, the decision could not be said to be without jurisdiction, and 
that the case was one of material irregularity in the exercise of the jurisdiction and 
the sale was, therefore, not void. It would be noticed, however, that in the case 
before their Lordships the legal representative was brought on record though he 
happened to be a wrong person. In the present instance, when Maruti Lingu died, 
a purshis was given that as plaintiff No. 1 was dead the darkhastdar did not wish 
tq proceed against him, and there was an order thereon passed by the Court that 
the name of plaintiff No, 1 should be deleted. In pursuance of this order, the Court 
directed on January 10, 4929, that a notice undgr O. XXI, r. 22, should issue to 
plaintiff No. 2 only. The real implications of the case of Malkarjun v. Narhari 
were explained by their Lordships of the Privy Council in Raghunath Das v. Sunder 
Das Khetri. They observed as follows at page 25Z,of the Report : 

“In the cage in 27 Indian Appeals such a fotice had been served (meaning thereby notite 
under section 248 of the Code), and the Court had determined, as it had power to do for 
the purpose of the execution proceedings, that the party served with the notice was in fact 
the legal representative. It had, therefore, jurisdiction to sell, though the decision as to who 
was the legal representative was erroneous, There being jurisdiction to sell, and the pur- 
chasers having no notice of any irregularity, the sale held good unless or until it was set 
aside by appropriate proceedings for the purpose. The present case is of a wholly different 
character. No proper notice was served under the section, and the respondents had full 
notice of, and indeed were responsible for the irregul@rities of the procedure adopted.” 

The full bench case of Kanchmaladi Pathar v. Shakafi Rajah Sahib! merely empha- 
sises the principle laid down in Raghunath Das v. Sunderdas Khetri that the sale of a 
deceased judgment-debtor’s estate without his legal representative being brought on re- 
cord is void and confers no title on the auction-purchasers. That was a case where there 
was-ouly one judgment-debtor. He died during the pendency of the execution proceed- 
. ings. Though both the decree-holdersand his Vakil were aware of the death of the judg- 

ment-debtor, no application was made under a 60 of the Civil Procedure Code for 
execution of the decree against the legal representatives of the deceased judgment- 
debtor, and no notice was served on the legal gepresentatives in accordance with 
O. XXI. r. 22 of the Code. The sale was held and at the sale the property was pur- 
chased by a stranger. It`was held By the bench of the Madras High Court 
that the sale was void and not merely. voidable. The question then is: Is the 
principle different when one.of the judgment-debtors is dead, his “legal representa- 
tives are not brought on record, and the darkhast proceeds against the other judg- 
ment-debtor only. We venture to think that it is not, and on the principle enun- 
ciated by the Privy Council in Raghunath Das v. Sundar Das Kheiri, it must be held 
that the sale is void and confers no title on the auction-purchasers at least to the 
extent of the share of the deceased judgment-debtor. The present case is not unlike 
the case Ye Srischandra Nandi v. Rahatonnessa Bibi? wherein it was held that “an 
auction sale held in execution of a mortgage decree without serving a notice under 
O. XXI, r. 22, on one of the judgmegt-debtors, is not void in its entirety, but it only 
does not bind tbe share of that judgment-debtor.” In holding this view, the Cal- 
cutta High Court purported to follow the full bench ruling of the Madras High 
Court in Rajagopale Ayyar v. Ramanujachariar After referring to the Privy 
Council rulings, their Lordships observed as follows at p. 827: 

“ Be that as it! may, the question in the present case ia whether the entire sale should be 
set aside. There is no decision of this comrt, in, which the question has been expresaly 
considered and answered in the affirmative. On the other hand the Madras High Court in 
a full bench decision in the case of Rajagepala Ayyor v. Ramonujacharicy bas held that 
the sale ig void only, as against the. person to whom the notice wag not given. , The Judi- 
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cial Committee in the case of Raghunath Diy. Sundi Das Khel and this Court in 
the case of Gopal Chunder Chatterjee v. Gunamoni Dasi have held that the court would 
have no ‘ jurisdiction to sell the property by way of execution as against the legal repre- 
sentatives of the deceased judgment-debtor’ on whom the notices were not issued. More- 
over, a decree-holder should not find himself in a worse position by reason of his omission 
in this respect than what he would be in, if he omits to make the particular legal represen- 
tative a party to the execution. In thd latter case, the sale, on the authority of the decision 
of the Judicial Committee in the case of Kkdarajmal v. Daim! would not bind the share of 
that particular legal representative and would be void to the extent of that share. It would 
therefore be more in consonance with their Lordships’ decision jin the case cited to hold that 
Ee a ere E VO ee cate Ea only att doe ee i 
share of the applicant.” 

They applied this principle to a mortgage sale also. With respect, we are in agree- 
ment with this view of the Calcutta High Court and hold that the sale in so far as 
it affects the share of Maruti Lingu was void and without jurisdiction and conferred 
no title on the auction-purchasers. 

Mr. Gajendragadkar further argued that the plaintiff was affected by the doctrine 
of lis pendens inasmuch as he purchased the interest of Maruti Lingu in the year 
1926 while the redemption suit was pending since 1920 and the decree obtained there- 
on had not been fully executed. The lower Courts thought that s. 52 of the Trans- 
fer of Property Act was not retrgspective in its operation, but it has been recently 
held by a division bench of this Court in Govind Ramchandra v. Purnanand' that the 
section is retrospective. In view of this, it must be held that the plaintiff as the 
purchaser of Maruti Lingu’s share in the property was affected by the decree. But 
. he cannot be in a morse position than Maruti Lingu himself would have been. If 
Maruti Lingu’s share had: been validly sold, the plaintiff would have been bound 
by that sale as a purchaser pendente lite, but as we hold that the sale was void and 
did not affect Maruti Lingu’s three-fourths shar? in the property, the plaintiff is not 
affected even by. the doctrine of lise pendens. 

It was further urged by Mr. Gajendragadkar that if the sale is voidable and the 
suit is not brought within one ydar under art. 12 of the Indian Limitation Act, the 
suit is barred by limitation. If, as we hold, the sale is void, nd question of limita- 
tion arises. But even if it is held vðdable, the suit must be held to have been insti- 
tuted withir one year. An application under O. XXI, r. 100, waa filed on January 
13, 1931, which was later converted into an application under s. 47 on July 22, 1933, 
and later still converted into a plaint in a regular suit on September 29, 1933. 
The permission given to convert the original application into a suit must relate back 
to the date when the original application was filed, and it was filed within one 
month of the plaintiff being dispossessed. Merely because the court-fee was paid 
later does not mean that the suit must be deemed to be instituted on that date. 
Lastly, it was urged by Mr. Gajendragadkar that if the sale is held be void, 
equities should be adjusted between the auction-purchasers and the plaintiff inasmuch 
as the money paid by the auction-purchasers im execution of the decree has gone to 
satisfy the decretal debt, and the decree now stands as fully satisfied. We think 
that there is considerable justification in the daim which is so put forward. When 
the property was purchased from Maruti Lingu by Ekanath, a sum of Re 2,385 was 
kept. with the vendee Ekanath specifically for the purpose of paying off the mort- 
gage debt of the decree-holder. Whether any part of the money so kept with Eka- 
nath was utilized towards the satisfaction of the decretal debt or not is not altoge 
ther clear. But it is true that when the properties were sold in execution of the 
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Tre e eian a RE, and this money having gone towards 
the payment of «the debt of the decree-holders, the decree against Maruti Lingu’a 
share in the property stands fully satisfied. If,.therefore, the auction-purchasers are 
now dispossessed, they would not only be losing three-fourths share in the propertiés 
in suit but will also have lost moneys which they paid for the purchase of the pro- 
perties at the auction sale. On the other hand, plaintiffs, Ekanath’s heirs, will be 
obtaining possession of the three-fourths share of Maruti Lingu in those properties 
free from any decretal debt and will have still with them the sum of Rs. 2,385 which 
were deposited with them specifically for the purpose of paying the decretal debt. We 
think-that the equities between fhe parties must ‘be adjusted. The auction pur- 
chasers haye undoubtedly validty purchased oné-fourth share which belonged to 
Aba Nana, one of the co-mortgagora. Having valigjly purchased that share they 
step into his shoes and were entitled to rédeem the whole of the property by pay- 
ment of the decretal debt. Under ss 82 and 92 of the Transfer of Property Act, 
the auction-purchasers, as stepping into the shoes of one of the co-mortgagors, are 
subrogated to the. rights of the mortgagee and are entitled to recover the 
co-roortgagors” quota in the payment of the decretal debt. We, therefore, con- 
. firm the decree of the lower Courts subject to this modification that before recovering 
the joint possession, the heirs of Ekanath ehall pay to the appellants such amount 
as they would have to pay, pro rata for the redemption of their share in the mort- 
gaged: property, after deducting such amount as they or their predecessor-in-title, 
Ekanath, may have properly paid towards the satisfaction of the mortgage. This 
amount shall be determined in execution proceedings) The appellants will pay half 
the costs of the respondents in this Court and bear their own. If the plaintiffs have 


already taken joint possession, it will be open to the appellants to execute this decree 


and get the amount détermined and recover it 





Before Mr. Justice Divatia and Mr. Justice Lokur. : 
THE BELGAUM BANK kD. v. BANDO RAGHUNATH” 


Negotiable Instruments Act (XXVI of 1881) See B, d (¢)—Notice of diskonour— 

Unconditional promise to pay—Whether promise cam be express. 

Under s8. 98, cl. (g), of the Negotiable Instruments Act, 1881, the unconditional pro- 
mise to pay need not be exprese. Hence, an endorsement on a promissory note that a 
certain amount has been paid towards the satisfaction of interest due on the note amounts 
T eer I PECTS EO a a GDS YD Ai aoe Sek donate ao 
the section. 

Runigh Co-operative Bank v, Parma Nandi aa Punjab Co-operative Bank, Lahore 
v. Yusaj,? referred to. 


THis’ was a anit Broughton a Doriy note passed by amiba (dedeadant 
No. 1), for Rs. 7,000 in favour of Bando '(, defendant No. 2) on August 12, 1936. 
On the same day defendant No. 2 endorsed the note to the Belgaum Bank Ltd. (plain- 
tiffs). On August 3, 1939, defendant No. 2 made a further endorsement on the note 
stating : “Rs 565-2-9 were paid on date 19-10-38 towards the satisfaction of the in- 
terest of the said promissory note. For that, endorsement is made today.” 

On August 11, 1939, the plaintiffs file? a suit to recover the amount due on the 
promissory note from the defendants. The trial Court passed a decree against defend- 
ant No. 1 alone. S 


* Decided, rare J944. Firet Ap- Belgaum, in suit No 2 
No. 120 of 1941, from the decision of 1 (1985) I D L. R. L oe s 
S. , Joint Subordinate Judge at 2 [1989] AS L R. Lab 225. 
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The plaintiffs appealed to the High Court. The appeal was heard on December 
9, 1942, by Divatia and Lokur JJ., when their Lordships remanddd the case to the 
trial Court to ascertain whether the requirements of s. 98, cl. (g), of the Negotiable 
Instruments Act, 1881, were fulfilled, so that no notice of dishonour was necessary 
before filing the suit. On remand the trial Court found that those requirements 
were duly fulfilled. The casq was beard by the same Bench after the finding was 
received. 


P. B. Shingne with A. A, Adarkar, “for the appellant. 
M. P. Lad with K. J. Kale, fôr the respondent z j 


LOKUR J. After remand the lower Court has taken further evidence and recorded 
findings to the effect that the requirements of cls. (c) and (g) of s. 98 of the Negoti- 
able Instruments Act, 1881, have been proved and that therefore no notice of dis- 
honour was necessary. On these findings the plaintiff ie entitled to a decree against 
defendant No. 2 also. But it is contended in this Court on his behalf that the lower 
Court has erred in holding the requirements of those two clauses proved. 

Clause (g) of s 98 provides that no notice of dishonour is necessary when the 
party entitled to notice, knowing the facts,,promises unconditionally to pay the 
amount due on the instrument. It is urged fon defendant No. 2 that the endorse- 
ment made by him at the foot of be promissory note, exhibit 38, on August 3, 1939, 
does not amount to an unconditional promise to pay. To determine this it is neces- 
tary to briefly recapitulate the circumstances which led to the making of the endorse; 
ment. Defendant No. 1 was carrying on a motor business under the name of Shri 
Laxmi Auto and Electric Co. and the business was managed by her husband. The 


‘plaintiff bank was advancing money to her on a cash credit for which defendant 


No. 2 had stood surety to the extent of Re 14000. On August 12, 1936, the ac- 
counts were settled, a part of the money was paid and for the remaining Rs. 7,000 
‘deferdant No. 1 passed a promissory note to defendant No, 2, and defendant No. 2 
endorsed it in favour of thd plaiptiff bank and handed it over to the bank: Sub- 
sequently defendant No. 1 assigned her right, title and interest in the motor busi- 
ness to a new company called Shri Laxmi Auto and Electric Co. Ltd., which took 
over her liability to the plaintiff bafk, and paid Re, 500 on February 19, 1938. 

Thereafter the plaintiff bank gave a notice to both the defendants demanding pay- 
tment of the remaining amount due under the promissory note on March 25, 1938, 
and the new company paid Rs..400 on May 26, 1938, and Rs. 565-2-9 on October 
19, 1938. The balance due under the promissory note had still remained unpaid 
and the promissory note would have become time barred on August 12, .1939. 
Hence the plaintiff gave another notice to both-the defendants on May 29, 1939, 
demanding the dues under the promissory note. It was then that defendant No. 2 
‘made the following endorsement below the promissory note on August 3, 1939 :— 

“Rs. 565-2-9 were paid on October 19, 1938, towards the satisfaction of the interest of 
the said promuseory note. For that, endorsement #% made to-day.” 

It is admitted by defendant No. 2 in his deposition that his object in making this 
endorsement was to keep the promissory note alive-and it was obviously made 
because of the notice given to him by the plaintiff on May. 29, 1939. The endorse- 
ment was made only nine days before the promissory note was to get time barred? 
‘The question now is whether an unconditidhal promise to pay can be spelt out of 
this endorsement. Had this endorsement not been made by defendant No. 2, it 
is obvioys that the plaintiff would have been driven to file a suit to recover the dues 


- under the promissory note, and in order to avoid that contingency defendant No. 2 


thought jt necessary’ to make the endorsement and keep his liability, under the pro- 
aissory note alive. `“ The promise to pay” contemplated by cl. (g) of s 98 need 
R. 43 
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not be express. The expresaion used in that clause is “unconditional promise to 
pey”. The expsemion '‘ promise to pay” is also to be found in a 76 (c) of the 
Act, and in Punjab Co-operative ‘Bonk v. Parma Nand: it was held that the word 
“promise” in that section might be either an exprese or an implied promise and 
that a letter written by the defendant “confirming” the loan made to him on a 
promissory mote, payable on demand, amounted: to “a promise to pay” within the 
meaning of cl. (c) of the section, and rendered presentation of the promissory note. 
for payment unnecessary. In coming to that conclusion reliance was placed on two 
other cases of the same High Court where it was hejd that an unconditional acknow- 
ledgment implied a promise to pay and that a euit could be based upon such an 
acknowledgment. Young C. J. observed (p. 290) :— 

“The word ‘ promise’ has a well-known legal significatign It is elementary that a pro- 
mise may, either be express or implied. The use of the word ‘ promise’ without any qua- 
lification obviously must import the ordinary meaning of the word ‘promise’ in law. It is 
clear, therefore, that the word ‘promise’ may be either an express or an implied promise.” 
The principle laid down in this case was followed by the same High Court in Pun- 
jab Co-operative Bank, Lahore v. Md. Ywsaf, where it-was observed (p. 230) :— 
“A promise need not be expressed so lang as it is clearly deducible from the language 
employed by the parties or their conduct.” 

In the present case it is obvious that*defendant No. 2 had undertaken the liability 
to pay off the debt incurred by defendant No. 1. He had originally stood surety for 
her, and when accounts were settled, he took a promissory noté for the amount due 
from her and endorsed it in favour of the. plaintiff, thereby undertaking the responsi- 
bility to pay the amount. Subsequently when the promissory note was about to be 
time barred, he impliedly renewed his undertaking by making an endorsement for 
the purpose of keeping it alive. Ibis argued on behalf of defendant No. 2 that 
a mere acknowledgment, although it may be intended to keep the debt in time, 
cannot be construed as a fresh promise to pay and the plaintiff cannot get the bene- 
fit of cl. (g): of a 98 unlesa the endorser, has mada a fresh promise to pay and not 
merely acknowledged the existing liability: “Dut as held in Bai Shanta v. Trikamlal 
Vrijavallabhdas* if a person unequivotally acknowledges that a debt is due from 
him, be should be taken impliedly, to promise to pay it He may couple his acknow- 
ledgment with aome expression which shows that he was not promising to pay ; but 
if there is no such qualification, the acknowledgment of the debt involves an implied 
promise to pay. As cd. (g) does not require an expresa promise to pay, the acknow- 
ledgment contained in the endorsement made by defendant No. 2 below the promis- 
sory note is, by implication, a clear promise to pay. As no condition was attached 
to such an implied promise, it must be deemed to be an unconditional promise as 
requiréd by that clause. 

[The rest of the judgment is not material to thie report.] 
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CRIMINAL APPELLATE, 


Before Mr. Justice Divatia and Mr. Justice Lokur. 
EMPEROR v. ANNAJI BALKRISHNA BARVE.* 
Defence of India Act (XXXV of 1939), Secs. 2(1), 2(2) (iv) (b) Defence of India Rules, 
1939, Rule 39(1) (a), 39(1) (b) t—Whether the rule is ultra vires. i 
Rule 39 (1) (b) of the Defence of India Rules, 1939, framed under the rule making 
power given under a 2 (17). of the Defencs of India Act, 1939, as also n, 39 (1) (a) 
made under the specific rule-mgking power given under œ 2(2)(#v)(b) of the Act are 
valid and inira vires. 7 
THE accused was charged with having in hia possession, on January 28, 1943, 
without lawful authority or gxcuse, documents containing prejudicial reports, as 
defined by r. 34 (7) of the Defence of ‘India Rules, 1939, viz. a typed sheet con- 
taining hints regarding various modes of sabotage, four leaflebe entitled “Police- 
wallas” and two Congress bulletins He was prosecuted for an offence punishable 
under r. 39(1) (b). 
The trying Magistrate held that r. 39 Q) (b) was ultra vires, and acquitted the 
accused. 
The Government of Bombay E as nae he E of acquittal. 


N. P. Engineer, Advocate-Genéral, with 3B: G. Reo, Government Pleader, for the 
Crown. 
B. J. Desai with B. G. Thakor, for the accused. | 


Drvatia J. This ‘is an appeal by the Government of Bombay against the order 
of acquittal passed by the Presidency Magistrate, Third Additional Court, Bombay, 
acquitting the accused Annaji Balkrishna Barve of the offence under r. 39(6) read 
with r. 39 (1) (b) of the Defence of India Rules, 1939. The charge against the 
accused was that on January 28, 1943, he had in his possession without any lawful 
authority or excuse certain documents containing “ prejudicial reporte ” and that such 
possession came within r. 39 (Jẹ (b) and was punishable under sub-r, (6). The 
learned Magistrate held on the evidence-that out of the three documents, exhibits F, 
G and H, relied on by the proseciutipn, exhilits F and G were “ prejudicial reports” 
within the definition of that term in r. 34(7). Exhibit F is a Congress bulletin and 
exhibit G consists of certain leaflets addressed to the police force. He, however, 
held that r. 39(1)(b) was ultra vires inasmuch as it went beyond the powers of 
the Central Government to frame rules under subs. (2) of s. 2 of the Defence of 
India Act. According to the learned Magistrate the only power which the Central 
Government had for making rules as to possession of information or documents was 
derived from two paragraphs, viz. (iv) (b) and (xxv) of subs. (2) of s. Z. That 
sub-section says that without prejudice to the generality of the powers conferred by 
sub-s. (1) the rules may provide for, or may empower any authority to make orders 
providing for, all or any of the following matters. Then thirty-five matters are 
enumerated. The matter relating to possession of information, according to the 
learned Magistrate, comes only under paragraph (iv) (b), which speaks of possession 
without ‘lawful authority or excuse of information likely to assist the enemy and 
paragraph (xxv) which deals with possession of certain explosives, vessels, apparatug ' 

* Decided, September 21. 1944. Crimi-. R 39. (1) No person shall without law- 
nal Appeal No. 170 of 1944, by the Gov- "ful authority or excuse have in hia posses. 
ernment of Bombay, against an order of ac- sion— 

by G. A. Sabnis, Presidency (a) Any information likely to assist the 
Magistfate, Third Additional Court, Gir- enemy or any confidential information, or 
gaon, Bombay. (b) Any document containing any preju- 
wt the material provisions of the rule are  dicial report, or. . 


e 
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etc. Under paragraph (iv) (b) Gavene nas powes by ae files oly ai 
to the particular kind of information mentioned in that paragraph, viz. information 
likely to asist the enemy. “Prejudicial report” as defined in r. 34 does not include 
information likely to assist the enemy and there was no paragraph in s. 2(2) of the 
Act relating to possession of such reporte. The learned Magistrate therefore thought 
that r. 39(1)(b) was ultra vires and went beyond the rule-making power given to 
Government. 

It was contended before him that even if r. 39(1)(b) could not be framed 
under any of the paragraphs of sub-s. (2), it would be valid if it carried out any 
of the. general objects enumerated tn sub-s. (A) of% 2, viz. securing the defence of 
British India, the public safety, the maintenance ‘of public order or the efficient 
prosecution of war, or for maintaining supplies and services essential io the life of 
the community. But the learned Magistrate repelled” that argument also on the 
ground that it was held by the Federal Court in Bmperor v. Keshav Talpade, that 
sub-s. (I) of a. 2 cannot be resorted to for justifying a rule which went beyond the 
rule-making pawers given by sub-s. (2). The passage in Talpade’s case which the 
learned Magistrate had in mind was as follows (p. 47) :— 

“The Legislature having set out in plain. and unambiguous language in paragraph (x) 
the scope of the rules which may be madè providing for apprehemsipn and detention in 
ee ee 
justify a rule which so plainly goes beyond the limite of paragraph (x),; though if para- 
graph (x) were not in the Act at all, perhaps different considerations might apply.” 

Those observations were made with reference to the facts of that case where the 
accused was kept under detention under r. 26 of the Defence of ‘India Rules. It was 


_held that the rule was ulira vires inasmuch as it gave power to Government to detain 
„a person if it was only satisfied that he did certain prejudicial acts, whereas the 


parent ‘authority for making that rulê, viz, paragraph (x) of sub-s. (2), empowered 
Government to apprehend and detain a person if he was reasonably suspected of 
having acted in a manner prejudicial to public safety etc. As r. 26 went beyond 
the wording of paragraph (x), which required that the person must be reasonably 
suspected, it was held to be ultra vires. It wab stated that in such a case it was not 
permissible to pray in aid the more general words in e. 2(1) of the Act.. This pas 
gage in their Lordshipe’ judgment has been explained by Zafrulla Khan J. in the 
subsequent decision of King Emperor v. Sibnath Banerjee, where it is observed 
(p. 27) :— 

“It would not be correct to say that s. 2, of the Defence of India Act confers two kinds 
of rulemaking powers, one under the first sub-section and the other under the second sub- 
section. The rule-making power is conferred under the first sub-section and all that the 
@econd sub-section doea is to set out the conditiona under which rules in respect of the 
particulfr subject-matters enumerated in its pardgraphs may be made in the exercise of 
powers conferred under the fiet sub-section.” 

It is clear from these observations that the rule-making power is given under sub-s. 
(1) iteelf: There is no separate power given under sub-s. (2) which simply prescribes 
the conditions under which certain rules in respect of particular subject-matters may 
be.made. In other words, certain matters, although they are included in the gene- 


` ral objects stated in eub-s. (1), have been particularised and rules with regard to 


those matters should be made in conformity with the provisions-of the paragraphs 
in subs. (2). The question, therefore, is what is the subject-matter in the various 
paragraphs of sub-s. (2) relating to, possession. Is it possession of information or 
document in general or possession of information as is likely to assist the enemy? 
If it is the former, it may be said that provision having been made for making rules 


1 (1943) 46 Bom. L. R. 22, F.C : 2 (144) F. C. R. 1. 
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for only one kind of such information, viz., information- likely to assist the enemy, 
no rule can be made for any other kind of information or document or report such 
as merely prejudicial reports. If it is the latter, rules can be made under sub-s. (2) 
relating to information as is likely to assist the enemy and for possession of all other 
kinds of information or reports that can be made if they fall within any of the 
general heads stated in sub-s. (IZ). 

The leamed Advocate General contends that the subject-matter of the paragraphs 
in sub-s. (2) is not merely possesion or information, but the possession of a docu- 
ment of a particular kind, viz. those which are #kely to assist the enemy and that 
the possession of a prejudicial report falls under subs. (7). He contends in the ` 
alternative that r. 39(7)(b) falls algo within paragraph (iv) (b) of subs. (2). But 
that is only an alternative afkument. His main argument is that it is really not 
covered by any of the paragraphs of sub-s. (2). Mr. Bhulabhai Desai has urged, 
on the other hand, that the different kinds of information or report are enumerated 
in paragraphs (iv), (v), (vi), (xxv) and (xxvii) of subs. (2) and that therefore 
rules can be made only with regard to them and not with regard to any other kind of 
information. According to him, therefore, r. 39 must conform to the conditions and 
limitations mentioned in these paragraphs ‘and cannot go beyond them; otherwise 
it would destroy the purpose of that sub-section. He further contends that in none 
of those paragraphs hag the Legislature granted rule-making powers for possession 
of a document containing a prejudicial report and that, therefore, it is necessarily 
implied that no rules can be made about the possession of such document even 
though they may relate to any of the objects mentioned in subs. (7). In my opi- 
nion, however, it cannot be said that rules relating to information or report must 
be made with regard to those matters only which are spétifically provided for in 
sub-a. (2). Rule 39 (2) (b) deals with possefsion of documents containing pre- 
judicial reports It does not deal with information but with documents in the 
nature of prejudicial reports. Nor is such a document of the nature of report men- 
tioned in para. (v) where “repòrt” mesns rumour or news which might be spread 
among the public. The matter dealt with under para. (iv) of a 2 is not merely 
possession of any information but such information as ia likely to assist the enemy. 
Rule 39 (2): (a) ia thus framed for punishing that particular type of information 
and it ig admittedly valid. But no condition has been prescribed in any of the 
paragraphs of sub-s. (2) as.regards making of rules for possession of documenta con- 
taining prejudicial reporte. That, in my opinion, does not mean that the Legisla- 
ture prohibited the enactment of any rules for that purpose. It means that no 
limitations have been imposed for making rules relating to such reports under sub-«. 
(2) and that therefore the Central Government has the power to frame rules with- 
out any particular limitations, as the subject-matter of such reports does fall within 
the main heads of sub-s. (T). There is no doubt that in this case the two docu- 
ments F and G fall within the objects stated in suba (7) and they ako satisfy 
several of the ingredients of “ préjudicial act” im r. 34 (6) and as such fall within the 
definition of a “ prejudicial report” in r. 34(7) of the Defence of India Rules. 
Rule 39(1) (b) is framed under the rule-making power given under s. 2, sub-a. ¢1), 
just as r. 39 (7) (a) is made under the specific rule-making power given under 
para. (iv) (b) of sub-s. (2) of s. 2. Both are equally valid and intra vires. 

In my opinion, therefore, the accused is guilty of the offence with which he is 
charged, and we accordingly convict him of the offence under r. 39(6) read with 
r. 39 (1)(b) of the Defence of India Rules and sentence him to rigorous imprison- 
ment for three months. 

Logur J. I concur, and in view of the importance of the question raised, T should 
like to add a few words. 
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This is an appeal by the Government of the Province of Bombay against the 
acquittal of the ‘kocused by the Presidency Magistrate, Third Additional Court, 
Girgaon, Bombay. When the.room rented and occupied by the accused was searched 
by the police on January 27, 1943, several articles were attached, including a paper 
bag containing, among other things, two bulletins, exhibit F, six leaflets exhibits G 
and a typed sheet exhibit H. These documents exhibits F, G and H were regarded 
as prejudicial reports as defined in r. 34(7) of the Defence of India Rules, and for 
being in poseession of them in contravention of r. 39 (1) (b) of the said rules the 
accused was prosecuted under r. 39 (6). The Jearfled Magistrate held that exhibits 


- F and’G were prejudicial reports and that the accused was in possessidn of them and 


thereby did contravene the provisions of r. 39(1)(b). But he acquitted him on — 
the ground that according to the principle laid dowh by the Federal Court in 
Emperor v. Keshav Talpade, r. 39 (1) (by. itself was wtira vires and invalid, since 
ee ane eee DO © oes apa Ee Caneel coven iy 
s. 2 of the Defence of India Act, 1989. 

if ie nok dimmed here that exhibite F and G ar meoil porie Gnd thet 
they were in the poesession of the accused. The learned Advocate General saye that 
this is enough for his purpose, and thdugh he does not concede that exhibit H is 
not a prejudicial report, he says that that document may be left out of considera- 
tion in this appeal. Hence the only point which we are called ypon to consider is 
whether r. 39 (2) {b) of the Defence of India Rules is within the rule-making 
powers conferred upon the Central Government by the Defence of India Act, 1939. 
If it is not within those powers, then it must be held void and inoperative and a 
contravention of it would not be punishable as an offence under r. 39 (6). 
Sub-section (1) of a°2 of the Defence of India Act, 1939, confers upon the Cen- 
tral Government general powers to make such rules as appear to it to be necessary 
or expedient for securing the defence of British India, the public safety, the main- 
tenance of public order or- the efficient prosecution of war, or for maintaining sup- 
plies and services essential to the life of the commmmnity. Without prejudice to the 
generality of these powers, sub-s. (2)! sets out in thirty-five paragraphs certain 
subject-mattera which may be provided for byethe’rules made under sub-s. (1). 
In Keshav Talpade’s case the question was whether r 26 of the Defence of India 
Rules, which provides for the apprehension and detention of certain persons, was 
within the rule-making powers conferred by 8. 2 of the Act. The subject-matter 
“apprehension and detention” is dealt with in para. (x) of subs. (2) and r. 26 

goes beyond the scope of that paragraph. It was, therefore, urged that r. 26 must 
be oe have been made under the general powers conferred by subs. (1). 
But the learned Chief Justice observed, (p.. 47) :— 

-“ The Legislature having: set out in plain and unambiguous language in paragraph (x) 
beea the rules which may be made providing for apprehension and detention in 
custody, it is not permissible to pray in aid the more general words in s. 2 (1) in order 
to justify a rule which so plainly goes beyond the limits of paragraph (x) ; though if 
paragraph (x) were not in the Act at all, perhaps different consideration might apply.” 
This clearly sets out the scope of the two sub-sections and it has been still more 
clearly explained by Zafrulla Khan J. in King Emperor v. Sibnath Banerjes* as follows 

97) + 
T apatite ania’ of the Defence of India Act confers two 
kinds of rulemaking powers, one under the first sub-section and the other under the 
second subsection, The rule-making power is conferred ‘under the first sub-sectign and 
all that the second sub-section does is to set out the conditions under which rules in res- 
pect of the particular subject-rnatters enumerated in its paragraphs may be made in the 


1 (1943) 46 Bom. L. R. 22, F.C. 2 [1944] F. C. R 1. 


~ 








ł 


1944.] EMPEROR v. ANNAJI BALKRISHNA BARVE (A. CR. J.)—Lokw J. 343 


exercise of powera conferred under the fiet sub-section. Any other view would lead to 
the anomaly that on the subjecta enumerated in the paragraphs of sula. (2) there might 
be two sets of rules, one conferring unconditional and unlimited powers by virtue of being 
framed under suba. (1) and the other being subject to restrictions and limitations in 
conformity with conditions and restrictions prescribed by sub-a. (2), a state of affairs, the 
contemplation of which could not possibly be attributed to the Legislature.” 


Applying this principle to the present case, what we have to decide is whether the 
subject-matter of s. 39 (1)(b)! is dealt with by any of the thirty-five paragraphs in 
sub-a. (2) of s. 2 and in that case the rule must comply with the conditions, if 
any, -laid down in that paragraph. The learned Magistrate seems to thik that 
“ possession,” by itself is a subject-matter and that it is dealt with in paras. (iv) 
(b) and (xxv) of sub-s. (2)eand he holds r. 39 (1) (b) to be ultra vires as it does 
not fall within the scope of either of those two paragraphs. Mr. Bhulabhai Desai, 
the learned counsel for the accused, candidly admits that possession by itself is not 
a “subject-matter”, but the thing possessed would be a subject-matter, so that 
when a certain category of things is prohibited from being possessed, the tule 
must conform to the conditions and limitations of that category in subs. (2). I 
take this to be a correct exposition of the law as laid down by the Federal Court 
in the two cases cited above. Paragraph (xxv) is, therefore, irrelevant, since it 
- deals with the possession, use êr disposal of certain specified articles without lay- 
ing down any conditions or limitations. 

Mr. Bhulabhai Desai takes his stand wholly on paragraph (iv) (b) of subs (2) 

which provides for the making of rules preventing ‘‘ acquisition, possession with- 
out lawful authority or excuse and publication of information likely to assist the 
enemy ”. : 
He contends that this paragraph deals with the subject-matter of the acquisition, 
possession and publication of “information”, but lays down’a condition that this 
can be prohibited by a rule only if that information be “likely to assist the enemy ”. 
Thus according‘to him the subject-matter is “information” and the limitation is 
that it should be such as is likely to assist the enemy. At first sight this reasoning 
appears to be very plausible. Ruje 39 (14 (a) prohibits the possession without 
lawful authority or excuse of any information likely to assist the enemy and thus 
covers the entire subject-matter of information within the limits laid down by para. 
(iv) (b) of subs (2). 

“ Prejudicial report” is defined in r. 34 (7) as any report, statement or visible 
representation, whether true or false, which, or the publishing of which, is, or is an 


incitement to the commission of, a prejudicial act as defined in this rule “ Preju-* 7 


dicial act” is defined in r. 34 (6) as any act which is intended or is likely to pro- 
duce any of the eighteen effects enumerated in that rule. According to the defini- 
tion given in r. 34 (5)“ information likely to assist the enemy” includes any docu- 
ment or other record containing or purporting to contain certain kinds of`informa- 
tion specified-in it. Prejudicial reports include documents containing certain other 


kinds of information. Hence it may be said that at least some clasaea of prejudi- . 


cial reports come within the scope of the subject-matter of “information” and r. 39 
(1) (b) prohibits their posseasion even though they may not be likely to assist the 
enemy. In that case the entire rule would be ultra vires and invalid. 

All this reasoning would, however, fall*to the ground if we read the whole of para- 
graph (iv) of s. 2. Different subject-matters are dealt with in different paragraphs 
of that sub-section and para. (iv) deals with the prevention of “anything likely 
to assist the tnemy or prejudice the successful conduct of war”, and four items are 
specified as being included in it Those four items are mere instances of what may 
be comprised in the subject-matter dealt with by that paragraph, viz things likely 


’ 
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to assist the enemy or prejudice the successful conduct of war. The four items 
mentioned in that paragraph, viz. communications, information, the floating of 
loans and advance of money to, or contracts or commercial dealings with, the enemy, 
do not, therefore, deal with independent eubject-matters but are confined to such 
as are likely to assist the enemy or prejudice the successful conduct of war. Hence 
these four items are not to be treated as different subject-matters in themselves, but 
as illustrations of the subject-matter dealt with in para. (iv), viz. things likely to 
assist the enemy or prejudice the successful conduct of war. That subject-matter 
does not touch prejudicial ¢eports gs defined in r. 84 (7) of the Defence of India 
Rules, « š . ' 

-There is no other paragraph in sub-s. (2) of a 2 of the Defence of India Act deal- 
ing with the subject-matter under which a, prejudicial report can be brought. It 
follows that the subject-matter of rule 39 (1) (b) not being dealt with by sub-s. 
(2), it must be held to have been made in exercise of the general rule-making 
powers conferred by sub-s. (1), and it cannot be disputed that r. 39 (1) (b) does 
not go beyond the scope of sub-s. (H). It must, therefore, be held to be valid and 
not ulira vires. I, therefore, agree that the appeal should be allowed and concur in 
the order proposed by my learned brother. ` 


— 


APPELLATE CIVIL 


Befora Mr. justice Macklin. 
FIDALLY USUFALLY v. BAI KRIPA* 


Provincial Small Cause Courts Act (IX of 1887)—Provincial Small Couse Court—Jurledic- 
Hon—Ejectment sudi—Bombay Rent Restriction Act (Bom. XVI of 1939), Sac. 11. 
A Provincial Court of Small Causea bas no jufisdiction to try an ejectment sult to 
which the provisions of the Bombay Rent Restriction Act, 1939, apply. 
SUIT in ejectment. ‘i 
Bai Kripa ( opponent ) sued in the Court of Small Causes at Ahmedabad to evict 
her tenant Fidally from her shop and obtained £ decree. The applicant applied to 
the High Court in revision, where he raised a contention for the first time that the 
trial Court had no jurisdiction to entertain the suit as the provisions of Bombay 
Rent Restriction Act, 1939, applied. 
J. C. Shak with N. C. Shak, for the applicant. 


“me H. M. Choksi and D. V, Patel, for the opponent. 


MACKLIN J. The plaintiff brought a suit in the Small Cause Court at Ahmedabad 
to evict the defendant, his tenant ; and the defendant among other contentions raised 
a plea under the Rent Restriction Act. No question of the jurisdiction of the 
Small Cause Court seems to have been yaised in the suit; and after the decree was 
passed against the defendant and he put in an application in revision,~even then his 
application m its original form contained no allegation of want of juriediction on the 
part of the Court. A ground was however subsequently added against the jurisdiction 
of the Court, and that is the only point which I have troubled to hear. 
Briefly the position sems to me to be this. A Court of Small Causes in the 
mofussil could not try any suit for the poBsesaion of land except by virtue of the 
- limited powers given under the Bombay Amendment to the Small Cause Courts 
Act which was passed in 1930. - That amendment gives jurisdiction in cases where 
* Decided, September 18, 1944. Civil Revi- of Small Causes at Ahmedabad, in Sulit, No. 
sion Application No. 
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the only substantial issue arising in the case is the determinatiog of the lease by 
efflux of time or by’valid notice. By reason of a plea under the Rent Restriction 
Act having been raised a substantial issue arose in this case as to the liability of the 
tenant to be evicted in view of the provisions of the Act. In particular it became 
necessary to decide whether the landlord bona fide required the property for hie own 
use. In other words a substantial issue arose which was not covered by the Bom- 
bay Amendment ; and prima facie therefore the suit was outside the scope of the 
Smalt Cause Court. š 

It is however argued that a. 3 of the Bombay Rent Restriction Act saves the juris- 
diction of a Court which would Have jurisdiction but for the passing of the Act, and 
that in thie case no question arising out of the Act could have arisen in the suit but 
for the passing of the 'Act ; so°that the suit, but for the passing of the Act, must be 
deerned to be one in which no substantial question arose for decision other than the 
determination of the lease by efflux of time or notice. It is an ingenious argument. 
But the fact remains that a substantial issue other than the issue provided in the 
Bombay Amendment does arise in this case; and therefore the Small Cause Court 
has prima facie no jurisdiction. That being so, the effect of s. 3 is to preserve the 
pxisting jurisdiction, which ia the jurisdiction óf any Court other than the Small 
Cause Court. 

The result of this decision may be unfortunate, because I have no doubt that many 
cases of this kind arise and it is only convenient that they should be tried by a 
Court of Small Causes ; but the legal position seems to me to be as I have indicated 
above. I may mention that in January of this year a division bench of this Court 
held that cages in which questions under the Rent Restriction Order had to be deter- 
mined were outside the purview of the Small Cause Court in Poona ( see Shamchand 
Tribhuvondas v. Sha Narotiamdas") 

The rule is made absolute. The plaint should be returned to the plaintiff for 
Presentation to the proper Court. Costs will be costs in the. cause. . 


Before Mr. Justice Divatia and Mr. Justice Lokur. 


DINSAB KASIMSAB v? MAHAMAD HUSSEN DINSAB.* 
Makomedan law—Maintenance—Sons—Custody of sons by fatker—Whksther separate 
maintenance can be demanded when custody of sons switkheld—Criminal Procedure 
Code (Act V of 1898), Sec. 488. 
Under Mahomedan law, the father being the lawful guardian is entitled to the custody 
of his minor son who has attained the age of sever years, and is not bound to provide 
separate maintenance to him if ha (the son) refuses to live with him without reasonable 
cause. 
In a proceeding under & 488 of the Criminal Procedure Code, 1898, so far*aa the 
maintenance of a child is concerned, the criminal Court is concerned only with the 
fact of its custody and not the propriety of that custody. The civil Court has, however, 
to consider whether the father is not the ldwffl guardian of the child and whether for 
any reason he is unfit ta have its custody. The right to custody can be a good defence 
to a claim for separate maintenance of the child in a civil suit, provided the father has 
expressed his bona fide willingness to keep and maintain the chid., When the 
custody of a child is wrongfully withheld from his father who is its legal guardian, he 
cannot be called upon to pay for its maintenance and to be driven to a separate action 
for recovering its custody when the questiofi of his right and fitness to have its custody 
can be decided in a suit filed by the minor child against the father for separate main- 
tenance. i 
J (1944) Civil Revision Application No. M. Bhise, District Judge at Dharwar, in Ap- 
213 of 1943, decided Daan ae Kaaa peal wA C 1939, oe Genes the derre 
i a re "1944. Second Ap Judge at Hubli; in Suit No. 132 of 1938. 
peal No. 906 of 1942, from the decision of : f : 
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Suit to recoves maintenance. Dimsab (defendant) had two wives, the senior of 
whom waa Begumbi. He had two sons, Mahamed Husseen and Imam Husen 
(plaintiffs) by Begumbi. The elder son was born on August 6, 1925, and the other 


. son was born on October 2, 1927. Begumbi fell out with the defendant and went 


to her parents’ house to reside taking away the plaintiffs with’ her. On December 3, 1934, 
after each of the sons had attained seven years of age the defendant served a notice 
-on Begumbi calling upon her to entrust the sons to his custody. This was not done. 

On April 9, 1938, the plaintiffs {minore) sued to recover their maintenance at the 
rate qf Ra. 4 per month from the defendant. i P 

The trial Court dismissed the suit; but on appeal the District Judge decreed it 
‘The defendant appealed ta the High Court. ; 

P. B. Gajendragadkar, for the appellant” 

No appearance for the respondents. 

LOKUR J. This second appeal arises out of a suit filed by the mihor plaintiffs 
Mahamed Hussen and Imam Hussen through their mother and next friend Begumbi 
to recover from their father Dinsab future maintenance at Rs. 4 each per month, to- 
gether with arrears of maintenance at the same rate from the dates on which they res- 
pectively attained the age of seven. The defendant contended® that as soon as the 
plaintiffs attained the age of seven, he became theirelegal guardian and as such entitled 
to their custody, and that, therefore, he was not liable to pay separate maintenance 
to them. The trial Court upheld his contention and dismissed the suit. But in ap- 
Peal the learned District Judge held that the father’s liability to maintain his sons 
during their minority wae absolute and irrespective of his right to have them in his 
custody, that he was bound to provide them with maintenance wherever they were, 
and that if he wantell their custody, he should take appropriate steps under the 
Guardians and Wards Act, 1890. Fie, therefore, decreed the plaintiffs’ claim for past 
and future maintenance until they attained pubety, or were able to earn their liveli- 
hood or the:defendant Jawfully obtained their custody. 

The facts of the case are not disputed in this Court. The plaintiffs’ mother 
Begumbi was married to the defendant Dingab and gave birth to plaintiff No. 1 on 
August 6, 1925. But she did not pull on well With her husband and about June 1927 
she left him and went along with plaintiff No. 1 to live with her parents. She was then 
five months advanced in pregnancy and gave birth to plaintiff No. 2, on October 2, 1927. 
She did not go back to her husband, but filed suit No. 858 of 1928 to recover from 
him Rs. 250 for her mahr, Rs. 50 for the expenses of her delivery and Rs. 200 for the 
‘maintenance of herself and her two children from January, 1928. She alleged that she 
had ta leave her husband owing to his ill-treatment and the consequent danger to her 
life if, she continued to live in his house. She, however, failed to prove that allega- 
tion, and the trial.Court gave her a decree for her mehr only. But in appeal it was 
held that though she was not justified in living away from her husband, and therefore 
not entitled to claim her own maintewance from him, she was, under the Mahomedan 
law, the legak guardian of her two sons until they attained the age of seven and her 
husband was bound to maintain them. So the defendant was ordered to pay her Rs. 4 
for each of her twb sons from January, 1928. Accordingly he paid her at that rate 
-until they reached the ages of seven and then stopped payment. Plaintiff No. 1 attained 
the age of seven on August 6, 1932,, and plaintiff No. 2 on October 2, 1934. 
They, however, continued to remain in the custody of their mother, even after she 
ceased to be their legal guardian, and on December 3, 1934, the defendant gave her a 
registered notice, asking her to hand over the custody of his two sons to him, but 
she paid no heed to his request and filed this suit, as their next friend to recover all the 
arrears of their maintenance since he stopped payment and future maintenathce until 
they attained majority. 


@ 
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It ig well settled that among the Hanafis mother’s hizenat or right of custody of a 
minor son ends with the completing of his seventh year, so that as soon as he attains 
that age, his father becomes his legal guardian, and the right to his custody (Aisenat) 
pases from his mother to his father. Irrespective of his right to custody, the res- - 
ponsibility of maintaining hia minor children rests primarily) upon the father. He is 
bound to maintain his sons until they have attained the age of puberty, and his 
-daughters until they are married, so long as he is in a position to do so and the children 
have no independent means of their own. In other words, so long as the father is not 
the legal or appointed guardian*of his children, and therefore not entitled tọ their 
custody, their residen¢e with him is not a condition precedent to his obligation to 
maintain them : Mahomed Jusab v. Haji Adam’. But the position would be different 
where the father is the guardi¥%n and as such entitled to the custody! of his children. 
In that case he can insist upon their residing with him and refuse to give them 
separate maintenance, unless it is found that by reason of his cruelty, lunacy, or other 
adequate reason he is unfit to have the custody of his children. No such ground of 
the defendant’s unfitness is proved in this case, and the defendant has never refused 
‘to keep and maintain the minor plaintiffs. „He is therefore, not bound to provide 
for their separate maintenance. 

In Mukaidin Tharaganar v. Seinambu Ammal? Abdur. Rahman J. has expressed 
a different opinion, and observed Tp. 764): 

In a suit for recovery of maintenance, “the rules of maintenance, so far as the children 
are concerned, have got really nothing to do with the father's right of custody. If the father 
has any right of custody of his children, he is entitled to enforce that right but the fact that 
he has not done ao or that his children are residing elsewhere does not... deprive them of 
their right to claim or recover maintenance from their father,” ia 

This question did not directly arise in that case. The daughter for whom separate 
maintenance was claimed from the father was an unmarried Mahomedan belonging 
to the Shafei sect, and under the law governing Shafeis, the mother is entitled to her 
daughter’s custody until she is mgrried. Hence the father had no right to her custody 
and was bound to give her separate maintenance if she wanted to live separately with 
her mother. Though the remarks of Abdur Rahman J. regarding the father’s obli- 
gation to provide for the separate maintenance of hig daughter even though he was 
entitled to her custody are thus obiter, they are entitled to great weight, coming as 
they do from a learned Mahomedan Judge. But with great deference, we think that 
with regard to the father’s liability to maintain his children, there is hardly any 
difference betwéen the -Mahomedan law and the Hindu law. As pointed out by 
Abdur Rahman J., a Mahomedan father’s duty to maintain his sons until they attain 
majority and his daughters until they are marned is absolute. In Hapi Jusab v. Haji 
Adam, it was contended that the Mahomedan law as to maintenance was a ‘aw of 
imperfect obligation, imposing a moral and not a legal obligation. But it was held 
that it was a legal liability which could be enforced in a Court of law. A Hindu father 
is udder a similar imperative obligation to maintain his minor children : see Savitribai 
v. Laxmiba, But the Hindu law, unlike the Mahomedan law, recognizes the father as 
the natural and legal guardian of his minor children from the time of their birth. Hence 
unless he refuses to keep his children with himself or is found unfit to do’so, he can- 
not be compelled to give separate maintenance to them. Tt was sq held in Man Singh 
v. Mussommat Dharmon. This principles was extended to Mahomedan parties in 
Sardar Muhammad ¥. Nur Mukammad*, and it was held that the father was entitled to 
decline to maintain his children if they refused to live with him without reasonable 
cause when he had a right to their custody as their guardian. 

1 (1911) Tee Gan 3 (1878) I. L. R. 2 Bom. 573, F. 

s. C. 
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The maintenagce, which the father, whether a Hindu or a Mahomedan, is under 
an absolute obligation to provide for his minor sons and unmarried daughters, does 
not necessarily mean a separate allowance in cash or kind, as appears to bave been 
assumed by Abdur Rahman J. in Mukaidin Tharaganar V. Sainambu Ammal. The 
father’s obligation to give such separate maintenance to his children even when he 
was entitled to their custody was considered by Kania J. in Bayabai v. Esmail 
Ahmed! In that case a Mahomedan- unmarried girl who had attained puberty and 
„was living with her divorced mother, sued her father for separate maintenance. Kania 
J. obgerved (p. 825) :— ° 

“In my opinion the Mahomedan law, like other syateins of law, while putting an obligation 
on the father to maintain his children, gives with it a right to the father to keep the children in 
his house, unleas according to the law governing the parti®s some other person is the lawful 
guardian of the person of the child.” 

In that case the daughter had attained majority and had herself brought the suit. Her 
father could not claim to be her legal guardian as she was no longer a minor. Yet 
Kania J. thought that if her father offered to keep her in his house and maintain her 
there, she had no absolute right to separate maintenance. In his opinion, with which 
we entirely agree, the expression “ absolute right” found in the text books in connection 
with the daughter’s right’ to maintenance be interpreted as giving to the 
daughter an unrestricted right to live aa and where liked and imposing an obligation 
on the father to provide separate maintenance for her, even though he may be willing 
to keep her in his house and maintain her. The same rule applies equally to a minor 
son. When his father is his legal guardian, though he is bound to maintain him, he 
tannot be required ta provide him with separate maintenance, unlese it is proved that 
he is not fit or willing*to keep the minor in his custody. 

We are aware of the divergence of ‘opinion on this point where, maintenance is claim- 
ed under a. 488 of the Criminal Procedure Code. Sardar Muhammad V. Nur Muham- 
mad, referred to above, waa a tase under that section and it was observed (p. 85) :— 

. there ia no reason why he (the father)’ should sow be compelled to pay for his son's 
maintenance while living separately from him. The friends of the minor can move the proper 
Court for an order appointing some one, dther thansNur Muhammad (the father), guardian 
of the boy, and if they, succeed, they would then be entitled to daim maintenance from Nur 
Muhammad on his behalf.” 

This was cited with approval in Msi. Sarfraz Begum v. Miram Bakhsh? But our 
High Court has taken a different view in Emperor V. Sassoon,?' Bai Manek, In re,‘ 
and Ebrahim-Mahomdd N. Khurshedbai.© In this last case Beaumont C. J. said 
(p. 517) -— 

« "The object of the section, no doubt, is to avoid vagrancy by providing that the Magistrate 
may up to a limited extent see that a wife and children are maintained by a husband or 
father able to maintain them. But. .the Magistrate muat take the facts as he finds them to 
be. If in fact the children are living with the wife, and if in fact the father is refusing or 
neglecting to maintain them where they age living, I think that the Magistrate has jurisdiction 
to make an order. If the father’s case Ja that the children ought not to be living with the 
wife, but ought to be living with him or under his direction, then he must take proper pro- 
ceedings in a civil Court to get the children removed from the custody of the mother.” 


The same view was taken by the Madras High Court in In re Parathy Valappil 
Moideen® and by the Rangoon High Court in Maung San v. Ma Lai Mai." i 
' Tn all these cases the decisions were really based on the construction of a. 488 of the 
Criminal Procedure Code. The first proviso to sub-a. (3), relating to an offer to main- 
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tain, refers only to the wife and not to the child, and sub-ss. (4) and (5) disentitle only 
the wife “to receive an allowance from her husband” if she refuses to live with her 
husband “ without sufficient reason”. Hence a Magistrate from whom a wife seeks 
-an order for maintenance against her husband has power to see if there are sufficient 
reasons for her living separate from him. The obvious reason why no reference is 
made to a child in the proviso and in sub-es. (4) and (5) is, as pointed out in Mi Saw 
v. &, that it cannot be said, as a matter of law, that the child and the father ought 
to live together in the same way as a husband and wife should, as an incident of 
matrimony, and the questxon as to whether the father ig or is not fit to have the 
custody of his child is a matter for the civil and fot for the criminal Courts. Hence 
in a proceeding under 8. 488, so far as the maintenance of a child is concerned, the 
criminal Court is concerned only with the fact of its custody and not the propriety 
of that custody. But when the matter comes before a civil Court; it has to consider 
whether the father is not the lawful guardian of the child and whether for any reason 
he is unfit to have its custody. It cannot be contended that this question is to be 
decided only in a proceeding under the Guardians and Wards Act, but the right to 
custody can be a good defence to a claim for the separate maintenance of the child 
in a civil suit, provided the father has expressed his bona fide willingness to keep and 
maintain the child. «When the custody of a child is wrongfully withheld from its 
father when he is its legal guardian, it would be unfair to require him to pay for its 
maintenance and drive him to a separate action for recovering its custody when the 
question of his right and fitness to have its custody can be decided in the same suit. 
In Bayabai v. Esmail Ahmed the facts that the plaintiffs mother had been divorced, 
that thereafter the plaintiff had never been called by her father to live in his house 
and that be had become a lunatic were held to afford sufficient justification for per- 
mitting the plaintiff to stay away from her father's house, aid her right under the 
circumstances to separate maintenance was held” established. None of these circum- 
stances exists in the present case. The defendant has not divorced or deserted the 
plaintiffs’ mother, but it appears that she herself wantonly went to live with her 
parents, as held in her suit No. 858 of 1928. He was regularly paying separate main- 
tenance to the plaintiffe, but stopped payment as soon as they became seven years 
old, and gave a notice to their mother to send them to him. He is quite capable of 
looking after the plaintiffs if they stay with him. The only ground of unfitness which 
the learned District Judge has found in him is that he has married a second wife 
and as he has to be away during the greater part of the day to attend to his duties 
in the Railway Workshop, the plaintiffs will have to “tackle” with their step-mother, 
‘who has her own children. There is nothing in the evidence to justify this fear, and 
it would not be right to presume that the plaintiffs’ father will allow them to- be 
neglected or ill-treated by their step-mother. Nothing is alleged against her disposi- 
tion or character, and it is not right to assume that the plaintiffs are not likely to be 
happy in their father’s house. The burden of proving their right to separate main- 
tenance, when their father who is their legal guardian is willing to keep them with him 
and maintain them, lies heavily on the plaintiffs and they have failed to discharge it. 
The defendant, however, did not express his willingness to take his sons into his 
custody till he gave the registered notice on December 3, 1934. It is possible that 
although plaintiff No. 1 attained his age of seven on August 6, 1932, the defendant 
did not wish to separate the two brothers and waited till plaintiff No. 2 ako attained 
that age on October 2, 1934. Their mother ‘was justified in keeping them with herself 
as before until the defendant decided to take them away from her, and she had to spend 
for theis maintenance till then. She did not intend to do so gratuitously, and on 
the analogy of the principle embodied in s. 70 of the Indian Contract Act, the de- 
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fendant is bound to reimburse her. Sie he -withnnlding e ar a Ge aed 
from him after heanade a demand was unjustified, and she cannot claim their mainten- 
ance after that date. 

We, therefore, hold that the defendant is liable to pay Rs. 64 for plaintiff No. 1’s. 
maintenance for sixteen months and Rs. 8 for plaintiff No. Z'a maintenance for two 
months, It must be made clear that it ia open to the plaintiffs’ mother or any 
other well-wisher to take proceedings any time under the Guardians and Wards Act 
to have the defendant declared unfit to be their guardian and to have any other person 
appointed as their personal guardian. 

As the plaintiffs are unrepresent&d in this Court, “we have fully considered all the 
aspects of the case and have come to the conclusion “that the plaintiffs are not entitled 
to separate maintenance after the defendant gave a notice demanding their custody. 

We, therefore, set aside the decree of the*lower appellate Court and order the de- 
fendant to pay to the plaintiffs Rs. 72 and proportionate costs throughout. The rest 
of the plaintiff’ claim is rejected. In view of the peculiar circumstances of the 
case, we direct the defendant to bear his own costs throughout. Government shall 
recover from the plaintiffs such amount of court-fees as they, would have paid had 
- they not been allowed to sue and appeal in forma pauperis. 


Before Mr. Justice Lokam ond Mr. Tustice Weston. 
MAHADEO GOPAL PENDSE v. HARI WAMAN BHATE.* 


Civil Procedure Code (Act V of 1908), Sec. 115—High Court—Revisionary jurisdiction—Order 
ta pay deficient court-fees—Exercise of jurisdiction—Suit by purchaser to recover portiom 
of kis vendors skaresin joint family property—tCourt-fees payable—Court-fees Act (VII ` 
of 1870), Sch. II, art. 17(vii)—Bombay Finance Act (Bom. II of 1932). 

An application in revision, under a. 115 of the Civil Procedure Code, 1908, lies 
against an order pesed by the Court that the Courtfees paid by the plaintiff on his 
plaint are insufficient, as it ia tantamount to a finding that the Court will not proceed 
with the trial unlese the court-feea demanded are p&id and is thus 4 refusal to exercise- 
jurisdiction 

Kulandaivelu Nackia v. Ramaswami Pandia Té&alavan:, Ramautar Sao v. Ram Govind 
Saot, Sailendrancih Kundu y. Surendranath Sarkar?, Balai Dhumnafi Koskli y. Mst. 
Mukta Batt and Ratnavelu v. Varadaraja,® followed. ‘ 

Desikar v. Gopala Chettiar® dissented from __ 

Where a purchaser from a coparcener of a portion of his share in joint family property 
brings a sut for partition of the whole property in which he has no coparcenary interest. 
and asks for a declaration of the entire share of his vendor and further seeks to recover 
posseasion of what he has purchased out of that share, the court-feea payable by him 
onehis plaint are Re. 15 for the declaration and an additional appropriate court-fees for 
the claim to recover possession of that coparcener’s share under sch, II, art. 17(v#), 
of the Court-fees Act, 1870, and the Bombay Finance Act, 1982. 


Suit by, Mahadeo and others (petitioners) for a partition of the whole property 
and then to recover possession of a portion of a share in joint family property owned. 
by, Yeshwant (opponent No. 2), which he held jointly with his brother Hari (opponent 
No. 1). 7 

A question arose whether the court-fee payable on the plaint was to be calculate 
on the value of the entire share of Yeshwant in the joint property. 


* Decided, November 15, 1944, Civil Re- 2 (1941) I. L. R 20 Pat. 780 
vision Application No 648 of 1942, from an 3 (1934) IL L. R 62 Cal. 417. , 
order passed by P. D. Sawarkar, Subordinate 4 [1988] aa 106. 

Judge at Roha, on Exhibit No. 47 in Suit 5 [1942] A. I. R Mad. 585 
No. 12 of 1940 6 -{1939] A. I. R. Mad. 380 e 
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K. N. Dharap, for the applicant. ` 


B. N. Gokhale, for opponent No. 1. — è 
V. R. Gadkari for L. G. Khare, for opponent No. 2. 
S. G. Patwardhan, Asistant Government Pleader, for the Govemment of Bombay. 


Loxur J. One Gopal Pendse, the father of petitioners Nos. 1, 2 and 3 and the 
husband of petitioner No. 4, purchased at an auction the half share of Yeshwant, 
opponent No. 2, in three lands belonging to the joint family consisting of Yeshwant 
and his brother Hari, opponent No. 1. After the death of Gopal, the’ petitioners, who- 
succeeded to his estate, filed thie suit for recovesing podtession of Yeshwant’s half 
share in the three lands‘and paid court-fees on the claim for the possession of that’ share 
only. On the contentions of the opponents, two preliminary issues were raised as to 
whether the plaintiffs were not ound to ask for a partition of the entire joint family 
property and whether it was necessary for them to pay court-fees on thé entire share of 
their vendor Yeshwant. On the first issue the lower Court found that the plaintiffs 
were bound to bring a general suit for partition. The plaintiffs accepted that finding 
and included in the suit all the joint family property of the defendants. On the 
second issue the lower Court found that the plaintiffs must pay court-fees on the 
value of the share of defendant No. 2. Ineother words, the plaintiffs were called 
upon to pay court-fees as if they had asked for possession of the entire share of 
defendant No. 2, Yeshwant. It if against that order that the petitioners have now 
come in revision, and a preliminary objection is urged that such an application is 
not maintainable under s 115 of the Civil Procedure Code. But the view taken by 
this Court in certain unreportefl cases is that an order that the court-fees paid by 
the plaintiff on his plaint are insufficient is really tantdmount to a finding’ that the 
Court, would not proceed with the trial- unless the plaintiff paid the court-fees de- 
manded. It is thus a refusal to exercise juriediction, although, according to the 
plaintiff, proper court-fees have beep paid, and he is entitled to have his suit tried 
on merits. On this ground it has been held that an order demanding court-feea in 
excess of what the plaintiff has paid is virtually a refusal to exercise jurisdiction, and 
as such, if it is erroneous, the High Court will interfere with it in revision. In Desikar v. 
Gopala Chettiar! Burn J. (sitting alone) took a different view and held that where 
a Court having jurisdiction to decide what is the proper court-fee decides that question 
and orders the plaintiff to pay court-fee accordingly, revision does not lie from such 
order only determining the proper court-fee, because it cannot be said that the Gourt 
failed to exercise any jurisdiction or acted without jurisdiction. Distinguishing or 
differing from several earlier rulings, he observed that such an order, which by itself 
did not fall under s. 115 of the Civil Procedure Code, could not be revised by the 
High Court merely because it was bound to be followed by some other order which 
might be without jurisdiction. But in our opinion the very finding which calls upon 
the plaintiff to pay higher Court-fees amounts to a refusal to exercise jurisdiction 
unless such fees are paid, and shuts the plaintiff out of his right of suit, and there 
is no reason to require the plaintiff to wait till”his plaint is rejected and then appeal 
against the rejection. Burn J.’a view has been dissented from by Chandrashekhara 
Ayyar J. in Ratnavelu v. Varadaraja? where he pointed out that when after a finding 
that the court-fee paid is -insufficient is recorded time is given to the plaintiff to pay 
the deficit, that itself is denial of jurisdiction to proceed with the suit unless such 
deficit is paid, and no further specific order refusing to proceed with the suit is con- 
templated by the Civil Procedure Code. If the order for payment is not 
` complied with, the plaint is to be rejected’ under O. VII, r. 11, and such order is 
appealable as a decree. But without waiting till then, the plaintiff can treat the 


1 [1939] A. I. R. Mad. 380. 2 [1942] A I. R. Mad. 585. 


352 THE BOMBAY LAW REPORTER. [Von XLVII. 


demand for higher court-fees as refusal by the Court to exercise its jurisdiction and 
‘apply to the High Court to have the order corrected in revision. The balance of 
judicial opinion is now in favour of this view (Kulandaivelu Nachier v. Ramaswami 
Pandia Thaliven, Ramautar Sao v. Ram Govind Sao, Balaji Dhumnoaji Koshti v.. 
Mst. Mukta Bai, and Skadlendranath Kundu v. Surendranath Sircar?) and we agree 
with it and hold that this application is maintainable under s. 115 of the Civil Pro- 
cedure Code. g CEI - 
It æ urged by Mr. Dharap on behalf of the petitioners that in °°. the peti- 
tioners do not seek any rplief in respect of the entire share of a ‘gndant No. 2 
Yeshwant, but they want to recover possession of only his half ghare in w" three lands 
which Gopal purchased at the auction and, therefére, they are liable to.“iay court- 
fees only on their claim for possession of that much share of defendant No. 2>."#ehas, 
however, been held, and rightly held, by the lower Court that the plaintiffs’ Gaim 
for possession of Yeshwant’s half share in the three lands in suit cannot be awarded 
to them unlesa Yeshwant’s share in the entire jomt family property is determined 
and declared. For that purpose a partition of the entire joint family property is first 
necessary and the plaintiffe must pay court-fees for that relief. Mr. Dharap argues, with 
evident plausibility, that even when a coparcener files a suit to recover his share in the 
joint family property, he must first ask fôr its partition and yet he is never required to 
pay separate court-fees for the partition of the estaje and for possession of his share. 
But in that case the partition and possession go together and he pays for the possession 
of the entire share which ia separated and declared to be his. But where a purchaser 
brings a suit for partition of the joint family property, in which he has no coparce- 
nary interest, he asks for a deçlaration of the entire share of his vendor and then seeks 
to recover possession of what he has purchased out of that share. It is, therefore, 
obvious that the separation or declaration of the vendor's share is a relief independ- 
ent of the relief of possession which the plaintiffe claim for themselves, and, therefore, 
separate court-fees have to be paid for the two reliefs. The claim for a mere parti- 
tion fallg under sch. II, art. '17(vii), of the Court-fees Act, as amended by the Bombay 
Finance Act II of 1932, and the plaintiffs must pay a court-fee of Rs. 15 for that 
telief and an additional appropriate court-fee for the claim to recover possession of 
Yeshwant’s share in the three lands in slit Therule is made absolute to this extent, 
and the plaintiffs will be given two weeks’ time to pay the deficit -cdurt-fees after 
the papers reach the lower Court. The costs of the application will be costae in the 
suit. ° No order about costs of Government. 


Before Mr. Justice Sen and Mr. Justice Rajadhyaksha. 
SHANKAR GANESH v. SATARA. SWADESHI COMMERCIAL CO. LTD.”_ 


Provincial Imolvency Act (V of 1920), Secs. 82 (b) and 9 Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), Sec. 24—Civil Procedwe Code (Act X of 1877), Secs, 344-349— 
Decree-holder—Application to adjudicate agriculiurist debtor insolvent. 

` A decree-holder is entitled, under s. 9 of the Provincial Insolvency Act, 1920, to 
. present an insolvency petition against an agriculturist judgment-debtor, notwithstanding 
s, 82(6) “of the Act. : : 

INSOLVENCY proceedings. One Radhakishan obtained a money-decree against 

Shankar (applicant) and assigned it to the Satara Swadeshi Commercial Co. Ltd., 


1 (1927) I. L. R. 51 Mad. 665. | order pamed by S. H. Naik, Asistant Judge 
2 (1941) L L. R 20 Pat. 780. at Satara, in Appeal from Order Nœ 25 of 
3 [1988] Nag. 106. 1942, setting aside an order by S N. 
4 (1934) L R 62 Cal 417. Khatavkar, Subordinate Judge st Islampur, 


* Decided, October G. 1944. Civil Revi- in Insolvency Application No. 2 of TA]. 
sion, Application No. 624 of 1943, from an 
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(opponent). Ae APE nee aaa cena ieee (No. 16 of 1941). 
‘Pending the application the opponent applied to the same Court to ‘hear the applicant 
(who wag an agriculturist) adjudged insolvent, under the provisions of s. 9 of the 
Provincial Insolvency Act, 1920. 

The trying Judge dismissed the application on the ground that in view of s. 82(6) 
of the Provincial Insolvency Act proceedings under s. 9 were not permissible to the 
opponent. On appeal, the Assistant Judge was of opinion that Ch. IV of the Dekkhan 
Agriculturists’ Relief Act did not take away the power conferred on a Subordinate 
Judge under a. 344 of the old jvil Procedure Code, 18%, corresponding to s. 9 ot 
the Provincial Insolvency Act. therefore, reversed the order passed by the'trying 
Judge and sent the case back to him for trial according to law. The applicant applied 
to the High Court in revision. | 


K. N. Dkerap, for the applicant. 
P. B. Gajendragadkar, for the opponent. 


Sen J. This is a revision application by a judgment-debtor against an order made 

by the Assistant Judge of Satara on appeal from an order made by the Subordinate 
Judge of Islampur in an insolvency petition made by the opponent, who is the`as- 
signee of a decree obtained in Suit No. 10 df 1930 against the applicant. The said 
assignee filed a darkhast in 1941, During the pendency of that darkhast he also 
filed an application (No 2 of 1941) in insolvency against the applicant judgment- 
debtor who is an agriculturist. The present applicant contended that the application 
by his creditor to have him adjudged an insolvent was untenable under the Dekkhan 
Agriculturists’ Relief Act as it was barred by, s. 82(b) of the Provincial Insolvency 
Act. The learned Subordinate Judge accepted this contention and held that he 
had no jurisdiction to entertain the application. Section 82(b) of the Provincial 
Insolvency Act says that nothing in the Act shafl apply to cases to which Chap. IV 
of the Dekkhan Agriculturists’ Relief Act, 1879, is applicable. On appeal to the 
District Court the learned Assistant Judge who heard the appeal held that the Sub- 
ordinate Judge had jurisdiction and he accordingly remanded the case to the original 
Court to be tried on merits. The argument of the learned Assistant Judge was 
on these lines. Section 24 of the Iekkhan “Agriculturists’ Relief Act preserved to 
‘every Subordinate Judge the powers conferred by sa. 344 to 359 of the old Code of 
Civil Procedure as modified by æ. 25 to 33 of the Dekkhan Agriculturists’ Relief Act 
in dealing with applications under the Civil Procedure Code or under the Dekkhan 
Agriculturists’ Relief Act to have an agricultnrist debtor declared an insolvent. Those 
sections of the old Code were repealed by the Provincial Insolvency Act of 1907 which 
has now been replaced by the Provincial Insolvency Act of 1920. Accordingly the 
reference to s. 344 to 360A of the old Civil Procedure Code in the Dekkhan, Agri- 
culturiate’ Relief Act must be construed as applying to the corresponding provisions 
of the Provincial Insolvency Act. The old s. 344 corresponded to a 9 of 
the Provincial Insolvency Act under which a creditor can present an insolvency peti- 
tion against a judgment-debtor on fulfilling certain conditions. All that es. 25 to 33 
of the Dekkhan Agriculturists’ Relief Act amounted to was to give certain advantages 
to agriculturist debtore and they did not take away any of the powers of the Subordi- 
nate Judges in dealing with insolvency petitions. Relying on these arguments the 
learned Assistant Judge thought that s. 82(b)! of the Provincial Insolvency Act was 
no bar to the present petition being entertained by the Subordinate Judge. 

Mr. Dharap on behalf of the present applicant has contended, firstly, that no 
appeal ta the District Court from the order of the Subordinate Judge lay, and, second- 
ly, that it was not competent to the creditor opponent to present an insolvency petition 
against the judgment debtor. On the first point he has relied on s. 33 of the Dekkhan 
Agriculturists’ Relief Act, which says that no appeal shall lie from any order passed 


Ra 45. 
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under Chap. a execpt Gpiesw paused E EAE the EEEN EE EAE E 
the Code of Civil Procedure (corresponding to s. 69 of the Provincial Insolvency Act). 
The section undoubtedly says that no appeal from the order of the Subordinate Judge 
was competent to the District Court, but under s. 53 of the Dekkhan Agriculturiste’ 
Relief Act a revision lay to the District Judge on a question of legality or propriety 
of any order passed by a Subordinate Judge in any matter falling under Chapter IV 
of the Dekkhan Agriculturiste’ Relief Act. The question before the Assistant Judge 
was a question of jurisdiction of the trial Court and could very properly, therefore, 
form the subject-matter of sevision. The order of the learned Assistant Judge may, 
therefore, be regarded as an order Yn revision and there was nothing irregular in his 
dealing with the question that was raised before hih. i 

The second question is more important and difficult. Section 82(b) of tbe Pro- 
vincial Insolvency Act makes it clear that the provisions of the Act will not apply, at 

least primarily or initially, to cases to which Chap. IV of the Dekkhan Agriculturists” 
Relief Act is applicable. That Chapter is headed “ On Insolvency,” and is meant to 
apply to the cases of agriculturist debtors. Section 24 of the Dekkhan Agriculturists’ 
Relief Act is in these terms :— 

“94. Every Subordinate Judge ahall have the powers conferred by oa 344 to 
359 (both inclusive) of the Code of Civil’ Procedure, as modified hy the provisions next 
hereinafter contained, for the purpose of dealing with applicationa under the Code of Civil 
Procedure or under thia Act to have agriculturista residing within the local limita of his 
ordinary jurisdiction declared insdlvent and proceedings taken under orders passed under 
the second clause of s. 19; and, except aa provided in Chapter VII of this Act, no such appli- 
cation or proceeding shall be dealt with by any other Court.” 


‘So far as the powers of the Subordinate Judges, therefore, are concerned, what is 


intended by this sections that they are to be found in sa. 344 to 359 of the old Code of 
Civil Procedure of 1877 and the seetions of the Dekkhan Agriculturist? Relief Act 
under Chapter IV read together. The section of the powers of the Subordi- 
nate Judge conferred by ss. 344 to 359 of the e of Civil Procedure as modified by 
the provisions contained in Chapter IV. It is to,be noted here that in connection 
with the said powers applications both under the Code of Civil Procedure and under 
the Dekkhan Agriculturists’ Relief Acts to have, agriculturists declared insolvent are 
mentioned. Section 25 deals with applications made by agriculturist debtors to be 
declared insolvent, the provisions therein being more liberal than those contained in 
the old Code of Civil Procedure of 1877 or 1882 in that an agriculturist whose debts 
amount. to fifty rupees or upwards is allowed to apply to a Subordinate Judge for 
Deine. deers iooiyent, TOE nit staterne Code Dene ae S00; The next s. 26 
reads thus :— 

“ Notwithstanding anything contained in a 351 of the Code of Civil Procedure, the Court 
ehall declare an agriculturist an insolvent if it is satisfied that he is in insolvent circum 
stances, and that the application to have him declared an insolvent haa been properly made 
under a, 344 of the said Code or s. 25 of this Act.” 


The provisions of this section, again, are more favourable to an agriculturist debtor 
than those in s. 351 of the old Code wherein certain conditions are stated regarding 
which the Court had to be satisfied before it could declare the judgment-debtor an 
insolvent. “The following sections, namely, ss. 27 to 32, deal with matters like the 
Nazir’s appointment. as Receiver, proof of debts, management of the insolvent’s pro- 
perty without the appointment of a receiver for the benefit of his creditors, secured 
debts, the insolvent’s incompetence to alienate the property dealt with in se. 29 and 30 
and the discharge of the claims of the creditors. Section 33, the last section in 
Chapter IV, as T have already pointed out, relates to the bar of appeal from orders 
passed under Chapter IV. 

In the year in which the Dekkhan Agriculturiste’ Relief Act was passed, namely 
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in 1879, the Code of Civil Procedure in force was that of 1877. Sections 344 to 360 
therein were the sections contained in Chapter XX, the heading ef which was “On 
Insolvent judgment-debtors”. Those sections provided the law in force at the time 
with regard to insolvency. Section 344 read thus: 

“Any person arrested or imprisoned in execution of a decree for money may apply in 
writing to be declared an insolvent. 

“Such application shall be made to the District Court which ordered hia arrest or imprison- 
ment, or when the District Court did mot make such order, then to the Districh Court to 
which the Court that made the order is subordinate.” 


It will be sen that this sectiin only enabled  judgment-debtor against whom a 
money decree had been passed to’ apply to be declared an insolvent, no co 

power to apply having been given to the decree-holder. But by Act XII of 1879 
s. 344 was amended, the folloWing being substituted therefor : 

“Any judgment-debtor arrested or imprisoned in execution of a decree for money, or 
against whose property anf order of attachment has been made in execution of such a decree, 
may apply in writing to be declared an insolvent. 

“Any holder of a decree for money may apply in writing that the judgment-debtor may 
be declared an insolvent. 

“Every such application shall be made to the District Court within the local limits of 
whose jurisdiction thë judgment-debtor resides or is in custody.” 

This amendment, therefore, gave® the right to the holder of a money decree for the 
first time to apply that the judgment-debtor might be declared an insolvent. It 
should be noticed that the enactment of this amendment was prior to the enactment 
of the Dekkhan Agriculturiste’ Relief Act, which is Act No. XVII of 1879. Section 
345 described the different matters which an application in insolvency should set 
forth, and s. 346 provided for the signature and verification: of the applicant. The 
subsequent sections provided for service of tha copy of the application, the powers 
of the Court, the procedure to be observed, the conditions on which the Court could 
declare a judgment-debtor to be an insolvent and other matters to be inquired into 
by the Court. Section 360 provjded that the Local Government might, by” notifica- 
tion in the official Gazette, invest any Court other than a District Court with the 
power conferred on District Courts by ss. 344 to 359 (both inclusive), and that the 
District Judge might transfer to anf Court situate in his district and so invested any 
case instituted under s. 344. 

Mr. Dharap has conceded that under s. 24 of the Dekkhan Agriculturists’ Relief 
Act read with s. 344 of the old Civil Procedure Code a Subordinate Judge undoubted- 
ly had power to entertain an application in insolvency, including applications made by 
creditors, and he has further conceded that so long as æ. 344 to 359 of the old Code 
remained in force and had not been repealed by the Provincial Insolvency Act of 
1907, creditors had power to make applications in insolvency against agrictilturist- 
debtors. " But his contention is that after the passing of the Insolvency Act of 1907, 
which has now been replaced by the Act of the same.title of 1920, the power of 
decree-holdere to apply against agriculturist-debtors by insolvency petition has been 
taken away. This contention rests on the following line of reasoning. We first start 
with the general bar provided by 8. 82(b) of the Provincial Insolvency Act, namely 
that nothing in that Act, which has now taken the place of the provisións aa to in- 
solvency under the old Codes of Civil Procedure, applies to cases to which Chapter 
TV of the Dekkhan Agriculturisty’ Relief Act is applicable. When ea. 344 to 359 of 
the old Code were repealed by the Insolvency Act of 1907, the effect of s. 24 of the 


Relief Act was that the reference therein to the said sections _ 


Dekkhgn Agriculturiats’ 
of the old Codes had to be read as reference to the corresponding provisions of the 


Act. Now the reference in s. 24 of the Dekkhan Agriculturists’ Relief . 


Act to thoee sections is in these terms: “ Every Subordinate Judge shall have the 
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. powers conferred by æ. 344 to 359 (both ifclusive)' of the Code of Civil Procedure 
as modified, etc.” e There ia no reference there to the capacity of a decree-holder to 
apply im insolvency against an agriculturist debtor. That being so, Mr. Dharap has 
contended that though the Courts of Subordinate Judges had the power to entertain _ 
applications in insolvency including applications from decree-holders, the decree- 
holders ceased to have the. power or capacity to make such applications. It seems 
to us, however, that on examination this argument will be found to be wanting in 
substance. This line of reasoning has led Mr. Dharap to contend that even where 
under the provisions of Chapter IV of the Dekkhan Agriculturists’ Relief Act there 
may ba some reference to the capactty of the decree-folder to apply in insolvency, as 
for instance in s. 26, it cannot be said that the creditér has at present got any right to 
proceed in insolvency against the agriculturist debtors. He has, therefore, been oblig- 
ed to contend that the erpreasion “to have him d@&dJared an insolvent has been 
properly made” in the said section means an application by the debtor agriculturist 
and that the reference therein to s. 344 of the old ‘Code is merely a remnant that has 
Temained in the Dekkhan Agriculturists’ Relief Act from the days prior to the passing 
of the Provincial Insolvency Act of 1907 when it did have some actual meaning in that 
it was competent then for decree-holders to make an application against an agricul- 
turist debtor. . ° n 

Tt seems to us clear, however, that the Legislature in enacting Chapter IV of the 
Dekkhan Agriculturists’ Relief Act had not the intention of superseding any of the 
provisions of the Civil Procedure Code of 1877, but intended that several of those 
provisions should be modified in favour of the agriculturist judgment-debtor. It is 
true that in no part of Chapter IV of the Dekkhan Agriculturists’ Relief Act is the 
power of a decree-holder to file an insolvency petition against an agriculturist debtor 
expressly mentioned, the ‘reason being that at the date of the enactment of the Act such 
a creditor had the power under the ‘general provisions of the Code to file such a 
petition. It is clear, therefore, that Chapter IM was not intended to be a self- 

', contained, piece of legislation on the subject of agriculturist debtors’ insolvency. This 
is shown by the reference to applications both under the Code and under the Act 
jn a 24. It is also shown by the language of s. 26 which refers to applications pro- 
perly made under s. 344 of the Code of s. 25 of the Act. If it was the intention 
of the Legislature that decree-holders’ right to file an insolvency petition should be 
taken away, one would have expected the Legislature (even bearing in mind tha fact 
that the language of the Act has been repeatedly declared to be unhappy and 
cumbersome) to make a clear statement to that effect in ome of the sections of 
\.. Chapter IV; and it has been conceded by Mr. Dharap that for some years after the 
passing of the Dekkhan ‘Agriculturists’ Relief Act the power of the creditor to proceed 
in insolvency against an agriculturist debtor was a reality. Mr. Dharap has contend- 
ed that though the Court may have the power to entertain a particular kind of appli- 
cation, still it is possible that the applicant may not be given or may not have the 
power or right to make an application, of that kind. Such a contention appears to 
us to be clearly untenable. It seems to us that where a certain Court is invested 
with powers to entertain certain kinds of applications it necessarily implies that appli- 
cations of that nature may be presented to that Court. If, therefore, s. 24 of the 

Dekkhan Agriculturists’ Relief Act refers to powers under the old Civil Procedure 

Code relating to msolvency and says that such powers in relation to agriculturist 

debtore, as modified by the provisions of*subsequent sections of that Chapter, will 

be exercisable by every Subordinate Judge, we do not think that it would be open to 

. a party to contend that because there has been no express reference to the capagity of 

such party to make applications requiring the exercise of such powers, the making of 

- such applications ia not warranted by Chapter IV. In our opinion, a 26 in terms 

applies to the facts of this case. The reference to applications made under a. 344 
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can only mean that*a decree holder is entitled to make an applicatjon that his agricul- 
turist debtor be declared an insolvent. We do not think that this reference to s. 344 
can be held to have become obsolete or to be the remnant of thd piece of legislation 
which has become inoperative. If thie part of s, 26 is to be given effect to, it must be 
because the judgment-creditor in this case could make the application that he has 
made. If the intention was that a decree-holder should not have the right to apply 
in insolvency, it would have been sufficient to state, in the latten part of s. 26, that 
tbe application to have the debtor fleclared insolvent has been properly made under 
s. 25 of the Act. The expresaifn “ properly made”, in our opinicn,. must be, held to 
mean under the provisions of s8. 345 and 346 of the Codes of 1877 and 1882, ie 
that the application must set forth the kind of contents mentioned in s. 345 and 

must ‘be signed and verified i? the manner required by s. 346. 

There is no doubt that initially there is the bar of s. 82(b) of the Provincial In- 
solvency Act. But ss. 344 to 359 of the old Code being repealed, by operation of 
s. 8 of the General Clauses Act and s. 83(2) of the Provincial Insolvency Act re- 
ferences to old Code must be censtrued as applying to the corresponding provisions of 
the Provincial Insolvency Act. We think that such references cannot be considered 
as references merely to the actual words ‘used in s. 24 and other sections of the 
Dekkhan Agriculturists’ Relief Act. The references undoubtedly in Chapter IV to 
sa. 344 to 359 of the old Codé are references to the whole law of insolvency as 
contained in those sections. In this view, the power of the creditor to make applica- 
tions. in insolvency must be regarded as saved by the present provisions of the Insol- 
vency Act. We are, therefore, of opinion that the decree-holder was entitled under 
s. 9 of the present Insolvency Act to present an insolvency petition against the appli- 
cant. The learned Assistant Judge, therefore, was right im the view that he took 
regarding the jurisdiction of the original Court. ° The rule will, therefore, be discharged 
with costs. Costs in the trial Coyrt will be costs in the cause. 


CRIMINAL REVISION. 


` 


a 
Before Mr. Justice Macklin ond Mr. Justice Sen. 
MOTICHAND BALUBHAI v. DISTRICT MAGISTRATE, SURAT.’ 


Defence of India Rules, 1939, 1.-81(2) (bb) (ii)—District Magistrate—Order on landlord 
not to eject tanani—Conditions under which order can be made—Decree im ejeciment 
seli—Defence of India Act (XXXV of 1939), Sec. 14. 

Under r. 81 (2) (bb) (#) of the Defence of India Rules, 1939, before a District Magis- 
trate can take action, it is necessary for him to see that’ the conditions mentioned in 
the earlier part of sub-r. (2) have been satisfied, that is to say, it is essential for him to 
be satisfed that it iq necessary or expedient to make the kind of the order that he con- 
templates “for securing the defence of British India, or the efficient prosecution of the 
war, or for maintaining the supplies and services essential to the life of the community.” 
It ia only when he is so satisfied that he Will be competent to deal with the application 
before him and make an order under‘cl. (bb) (#4) of sub-r. (2) of s. 81. 7 

Tt is hardly possible that an order requiring a landlord not to intetfere with the 
possession of his tenant can ordinarily have any connection with the defence of British 
India or the efficient prosecution of theewar; or for maintaining supplies and services 
essential to the life of the community. If none of the conditions appearing in sub-r, (2) 
are satisfied. the order of the District Magistrate must be held to be without furisdiction 
ač he must be held to have dealt with a matter with which he is not authorised to deal. 

Where a: Dinit: Magistrate: deals: with A matter within the. Ordinary uae sore 


» Decided, November 15, 1944. ign an order passed orgs S. B. Vaidya, District 
Revision Application No. 306 of 1944, Magistrate, 


= 
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civil Court, his prder must be held to be udira vires, in view of a. 14 of the Defence- of 
India Act, 1939. : $ 

It ia not competent to a Magistrate to found his order on an “ unreasonable demand ” 
by the landlord especially where such landlord has obtained a legal order for ejectment 
from a competent civil Court in his favour. 

MOTICHAND (applicant) owned a house in Surat. Lallubhai (opponent No. 2) 
was his tenant im the house. The tenant failed to pay Tent regularly. The applicant 
therefore filed a suit on October 10, 1943, in the Cougt of the First Class Subordinate 
Judge at Surat to eject opponent NO. 2 from the hops. The Court passed on Feb- 
tuary 21, 1944, a decree im ejectment and- awarded Rs. 156 as arrears of rent. ; 

During the pendency of the suit opponent No. 2 applied to the District Magis- 
trate of Surat (opponent No. 1) for an order’ under r. 81 (2) (bb) (#4) of the Defence 
of India Rules, 1939, prohibiting the applicant from ejecting him. On the same day 
that the civil Court passed a decree in ejectment, ie. February 21, 1944, opponent 
No. 1 passed the following order : . 

“WHEREAS it appears to me that Mr. Motichand Balubhai has made an unreasonable 
demand‘ upon him (sic) to vacate a portion or whole of the premises occupied by the latter 
as tenant. It is hereby ordered under r. 81(2) of the Defence of Indie Rules that you Mr. 
Motichand Balubhai should refrain from asking Mr. Lallubhai Bechardas to vacate part or 
whole of the premises now occupied by him as tenant or from doing anything from disturbing 
his peaceful possession, enjoyment or occupation of tHe premises at present occupied by him 
as your tenant during the pendency of the present war between the British Government and its 
enemies or until such time earlier than the above period as the said tenant of his own freewill 
chooses to vacate the said premises and continues to pay rent that he is now paying to you.” 


On April 26, 1944, the*applicant applied to opponent No. 1 to vacate the order, but 
the application was refused on May 1; 1944. 

‘The applicant applied to the High Court in revizion. 

B. G. Phakor, for the petitioner. 

iB. G. Rao, Government Pleader, for the Crown. 

H. M. Choksey, for opponent No. 2. e 7 

SEN J. Thiais an application by Motichand Balubhai against whom an order has 
been made by the District Magistrate of Surat directing him, under r. &1(2) of the 
Defence of India Rules, 1939, to refrain from asking Lallubhai Bechardas, his tenant, 
ta vacate any part or the whole of the premises not occupied by him as tenant or 
from doing anything to disturb his peaceful possession, enjoyment and occupation of 
the said premises during the pendency of the present war or until such earlier time as 
the said tenant may choose to vacate the said premises, provided he continues to pay 
the rent? The order purports to have been made under r. 81(2) of the Defence of 
India Rules. The applicant filed-a suit, viz. Small Cause Suit No. 1046 of 1943, in 
the Court of the First Class Subordinatg Judge of Surat in October, 1943, for certain 
arrears of past rent and for possession from the tenant. The Court made a decree 
in favour of the applicamt on February 21, 1944, granting him possession and the 
arrears of rent. Some time before that date the tenant approached the District Magie- 
trate alleging’ that his landlord was seeking to evict him without any proper ground 
justifying such action and “asking the District Magistrate to use his powers under 
the Defence of India Rules. It appears thàt the applicant for some reason or other 
failed to appear before the District Magistrate and the order eomplained of came to 
be passed about the same date as the date of the decree. z 
Coming to the merits of the application, it is necessary to refer to the material parts 
of sub-r. (2) of r. 81 under which the order in question purports to have been made. 
Sub-rule (2), so far as material, reads thus :— : 
“The Central Government or the Provincial Government, so far ad appears to it to be 


+ 
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: necessary or expedient for securing the defence of British India or the efficient prosecution of 
i the war, or for maintaining supplies and services essential to the life of fhe- community, may 


“ (bb) for regulating the Jetting and sub-letting of any accommodation whether residential 
or non-residential, whether furnished or d and whether with or without board, and 


in particular— 

(#3) for preventing the unreasonable eviction of tenants and sub-tenants from such accom- 
modation.” : 

Those powers have now been dejegated to the District Magistrate of Surat under the 
provisions of s. 2(5) .of the Act, © 

The learned Magistrate in his order of February 21, 1944, said that whereas it ap- 
peared to him that Mr. Motighand Balubhai had made unreasonable demand upon 
Mr. Lallubhai Bechardas to vacate a portion or the whole of the premises occupied by 
the latter ag tenant he ordered under r. 81(2) of the Defence of India Rules that Mr. 
Motichand Balubhai should refrain from asking Mr. Lallubhai Bechardas to vacate 
a part or the whole of the premises, etc. It will be seen that the words “ unreasonable 
demand” in this order ard in conformity with the expression “ unreasonable eviction" 
used in cl. (bb) (#) of sub-r. (2) or r. 81. , Before the learned Magistrate could deal 
with the matter under the said clause, it was certainly necessary for him to see whether 
the conditions mentioned in the earlier part of sub-r. (2) bad been satisfied ; that is 
to say, it was essential for him to be satisfied that it was necessary or expedient to 
make the kind of the order that he contemplated “ for securing the defence of British 
India or the efficient prosecution of the war, or for maintaining the supplies and 
‘services essential to the life of the community” ; and only when he was so satisfied, 
would he be competent to deal with the application before him and make an order 
under cl. (bb) (#) of sub-r. (2). Prima facie,it hardly seems to us possible that an 
order requiring a landlord not to interfere with the possession of his tenant can ordi- 
narily have any connection with the defence of British India or the efficient prosecu- 
tion of the war, or for maintaiping supplies and services essential to the Hfe of the 
community. It is contended that in this case the third condition must have been 
regarded as satisfied by the learned Magistrate in view of the fact that he has expresely 
referred to r. 81(2) in his order. “It is difficult for us to accept this contention. It 
does not appear to us that there could be any connection inthis case between main- 
taining supplies and services essential to the life of the community and the question 
‘whether this particular tenant should be allowed to stay on in the premises. If the 
teamed Magistrate had applied his mind to the earlier part of sub-r. (2), we would 
Shave expected some mention of it in his order, whereas he begins his order by express 
Teference to the phraseology of cl. (bb) (#). If none of the conditions appearing in 
sub-r. (2) were satisfied, the order of the District Magistrate must be held to be without 
jurisdiction and he must be held to have dealt with a matter with which he was not 
authorised to deal. Under s. 14 of the Defence of India Act, except as may be provided 
in the Act or in any rule made thereunder or in any order made under any such rule 
the ordinary civil and criminal Courts are to continue to exercise their jurisdiction. 
In the abeence of any such provision as has been excepted in the said “section it seems 
to us that the learned Magistrate has really, dealt with a matter within ordinary jurie- 
diction of the civil Courts, and his order must, therefore, be held to be ultra vires. 
In this view of the casa it is unnecessary for us to examine the. more fundamental 
argument that the abeence of any such words in the order as appear in the first part 
of sub-r. (2) is itself sufficient to show or to raise the presumption that the District 
“Magistrate has acted without jurisdiction. ~ 7 ; 

In the present case there is an additional ground of objection to the order in that 
it refers ta the demand made by applicant on his tenant to vacate the premises in 
question as “an unreasonable demand.” Prima facie that is clearly a wrong descrip- 
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tion of the demand made in view of the legal order obtained by the petitioner in his 
favour from a cothpetent Court. 

The rule wili, therefore, be made absolute and the order of the District Magis- 
trate set aside. We do not intend that our order should be regarded as a bar to any 
application the tenant may intend to make in future, if so advised, for obtaining an. 
appropriate order under the Defence of India Rules in his favour. 


-e 


APPELLATE CIVIL. 
s 


Before Mr. Justice Chagla. 
HARSHADLAL AMBALAL DESAI tə BAI ICHHA.* 


Pensions Act (XXIII of 1871), Secs. 4, 5, 6—Desoigivi allowance—Suit by skater to recover 
his share in money received from Government by co-sharer—Civil Court—Jwrisdiction— 
Provincial Smail Causa Courts Act (IX of 1887), Sch. II, art! 18—Jwrisdiction—Small” 
Causes Court, 

A suit by a sharer to recover from his co-sharer his share in the desaigiri allowance: 
received from Government is not barred either by æ, 4, 5 and 6 of the Pensions Act, 1871, 
or by art. 13, ach. II, of the Provincial’ Small Cause Courts Act, 1887. 


THE facts appear sufficiently from the judgment. è 


~ M. C. Skak, for the applicant. Dey , 
H. M. Choksi, for the opponent. 


CHAGLA J. This is a revisional application, under s. 25 of the Provincial Smalt 
Cause Courts Act, 1887. The plaintiff sued to recover her share of the desaigiri 
money received by the defendant for the years 1938-39, 1939-40, 1940-41 and 1941-42. 
De eae avers Parser ener ee aor ee ee OR One ee 
suit and interest. 

Tee pains bae ban miek or ty apie. Both ga to theg question of the 
maintainability of the suit. The first point is that the suit is not maintainable under 
es. 4, 5 and 6 of the Pensions Act, 1871. It is contended that the jurisdiction of the 
civil Court is barred in all suite relating to any parion or grant of money or land 
revenue conferred or made by the British or any former Government, and a civil 
Court can only entertain a suit of this nature provided a certificate is obtained from 
the Collector under s. 6. . Now it has got to be remembered that in this case there is 
no dispute aa to the right of the plaintiff to receive her share in the pension nor is it 
suggested that the defendant wrongfully received the pension from Government. The 
plaintiff's case is that the defendant having rightfully received the pension wrongfully 
retained her share of the pension. Therefore to my mind the nature of the suit 
is suit for moneys had and received and not in respect of any pension payable by 
Government. e 

Mr. N. C. Shah has drawn my sttentjon to two decisions of our Court, first Babaji 
Hari v. Rajaram Ballal, and the other Bhikaji Hari v. Radhaba2. Now in both. 
these cases the right to receive the pension was in dispute. It is true that in Babajt 
Hari v. Rajaram Ballal Mr. Justice West says (p. 79) :— 

“As it stantia, the section extends to all suita relating to any grant of money made by 
Government ; and the plaintiff, who seeks a share in such a grant from his alleged co-sharers, 
must, we think, be said to bring a suit relating to the grant.” 

But at p. 81 the learned Judge makes it clear that the suit by one sharer against a 
co-sharer must be to establish his right to an aliquot portion of any allowance pajd by 


* Decided, ERA 1944. Civil Revision of 1943. 


Application N from the deci- 1 (1875) L R 1 Bom 75. - 
TA BT A T Subordinate 2 (1913) I. L. R. 37 Bom. 700, 
Judge at Surat, in Cause Suit No. 183 s. c. 15 Bom L. R. 8083. 
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Government. As in my opinion no question. arose in this suit as to the right of 
the plaintiff to her aliquot share, it was not a suit relating to a penĝion and did not 
fall under any of the sa. 4. 5 and 6 of the Pensions Act. 
The other contention of the petitioner is that the Small Cause Court has na juris- 
diction to try the suit because it falls under art. (13) of sch. II of the Provincial 
Small Cause Courts Act. Article 13 says— 
“A suit to enforce payment of the allowance or fees respectively called malikana and 
hakk, or of cesses or other dues when the cesses or dues are payable to a person by reason 
of hig interest in immovable propesty or in an hereditary office or in a shrine or other 
religious institution” e A ° 
Now this clearly is not a suit to enforce payment of any malikena, kakk or cess. 
This is a simple suit by the plaintiff to recover from the defendant moneys had and 
received. In a suit to enforce payment of a kakk the question would arise as to the 
right of the plaintiff to receive that kekk. As I have already stated, as no such 
question arises in this suit, the suit in my opinion does not fall under art 13 of 
ech. II of the Provincial Small Cause Courts Act. 
The application must, therefore, fail and must be dismissed with costs. 
Before Mr. Justice Divatia and Mr. Justice Lokur. 
NAVROJI N. VAKIL v. GOVERNMENT OF BOMBAY.* 


Bombay Land Revenue Code (Bom. Act V of 1879), Secs. 48, 66—Agriculiwral land used for 
non-agricultural purposes—Permission of Governement not taken—Whether Government 
entitled to levy fine and recover enhanced non-agricultural assessment for entire period 
of user. 

Where agricultural land is converted to non-agricultural use Without the previous per- 
mission of the Government, the Government is efftitled under s. 66 of the Bombay Land 
Revenue Code, 1879, not only to levy a-fine but alaj the enhanced non-agricultural 
aseesament leviable unden s. 48 of the Code, for the whole of the period during which it 
has been so used. 

Ahmedabad Ginsing and Monulactinuid Co., Ltd. v. Secretary of State, Shapurji 
Jivanji v. The Collector of Bombay,? and Government of the Province of Bombay v. 
Borough Municipality of Akmedaboll,} distinguished. 


THE facts appear from the judgment. 


G. N. Thakor and J. C. Shak, with N. C. Skah, for the appellant. 
B. G. Reo, Government Pleader, for the respondent. 


Drvatia J. In this case an issue was sent for a finding by the lower Court. The 
iesue was whether the order ofthe Collector dated June 20, 1933, was illegal and ultra 
vires. The lower Court has, after taking evidence, returned the issue with the finding 
that the order was not illegal and ultra vires. If that finding is correct, the plaintiff's 
suit would be barred by limitation under art. 14 of the Indian Limitation Act. That 
ig common ground. The only question is whether the finding of the lower Court is 
correct. 

The plaintiff's case was that the Government had wrongly issued a noticé under 
8. 66 of the Bombay Land Revenue Code for levying enhanced non-agricultural assess- 
ment on the whole area of his land, vız. 14 acres and 14 gunthas, plus a fine of Ra. 50. 
Tt appears from the evidence, and it is conceded also, that out of this total area an 
area of 7 acres and 8 gimthas was used by the plaintiff for non-agricultural purposes. 
Hie case, however, was that the remaining area of 7 acres and 6 gunthas was used for 


* Decided, io wat 31, gee First Appeal 1 rd 39 Bom. L. R. 266. 


No, S17 of 1989, the decision of 2 (1885) I. L. R. 9 Bom. 483. 
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agricultural purposes, and that therefore the Government had no power to charge en- 
hanced non-agricultural assessment for the whole of the area, and in any case, it bad 
no power to levy it retrospectively from 1928 up till 1933 when the order was made. 
The plaintiff paid under protest the enhanced assessment for the eight years from 
1928 to 1936, and this suit was filed to recover back the amount so paid under protest. 
The only question that now survives is whether the Collector's order to levy non- 
agricultural assessment on the whole of the land and that too for the whole period from 
1928 to 1936 is valid. The determination of that question depends upon the evidence 
which has been led after “remand That evidence’ consists of two revenue servants 
examined on behalf of the Government and one’ ex-circle inspector who has been 
examined on behalf of the plaintiff. The lower Court has placed reliance upon the 
evidence of Chimanlal Gopallal, Exh. 73, who is a affveyor. He has deposed that he 
visited the land in dispute in 1928, and that although it was used for agricultural pur- 
poses before, he found that from 1928 onwards the land was occupied partly by a 
chawl, partly by a dkobi ghat, and the remaining open land was used for drying clothes 
and for the passage of waste water. He accordingly made a report in December 1929 
to the Collector, which-id Ex. 75. In the report he has stated that clothes were being 
dried in the open space measuring 12 atres and 16 gunthas apart from the land occu- 
pied by the dhobi ghai. As against that the plaintiff relies on the deposition of the 
ex-circle inspector, exh. 67, and the plan alleged “to have bean prepared by him‘ in 
April 1928 in which it ia alleged that the land, which was used for non-agricultural 
purposes, was demarcated from the rest of the land used for agricultural purposes. 
The plan, however, by itself does not throw any light on that question. It appears 
to have been sent to the Municipality, and at the moet it shows the proposed manner 
in which the land was «ought to be used. Witness Chimanlal says that he did not see 
any hedge between the two plots of the land and that the land was promiscuously used 
for drying clothes or the passage of waste water, We do not see any reason to dis- 
believe this witness especially as he made his report as early as in 1929. We-have 
no douBt, therefore, that practically the whole of the land has been used for non-agri- 
cultural purposes. : 

Mr. Thakor, however, contended that in any gase the Government has no power to 
levy altered and enhanced non-agricultural assessment retrospectively, ie. for the 
period of five years from 1928 to 1933 when the order was made, and he has relied 
upon a decision of this Court in Akmedabdd Ginning and Manufacturing Co., Lid. 
v. Secretary of Stete, which follows a previous decision of our Court in Shapur}l 
Jivanji v. The Collector of Bombay.* The facts of that case, however, were entirely 
different from those of the present case. In that case the Commissioner had made 
an order directing the Collector to take steps to revise the non-agricultural assessment 
of thé lands under ss. 48 and 52 of the Bombay Land Revenue Code. No notice 
seems ta have been given under s. 66, and on those facts it was held that the Govern- 
ment had no power under the provisigns of s. 48 itself to levy non-agricultural assess- 
ment with retrospective effect. In Shapurji Jivenji v. Ths Collector of Bombay? also 
it appears that the case fell under s. 48 and not under s. 66. It may be at once con- 
ceded that if the case falls under s. 48, the Government would have no power to levy 
non-agricultural assesament with retrospective effect. But there is no doubt, in our 
opinion, that if the case is governed by s 66, as the present case admittedly is, the 
Government has the power to levy not orfly a fine but also new assessment which may 
be leviable under the provisions of s. 48 for the period during which the land has been 
used for non-agricultural purposes. That is expressly provided for in s. 66. „Besides, 
T. 86(6) of the rules framed under the Bombay Land Revenue Code also provides 
that where no permission was given the altered assessment levied for non-agzicultural 


1 (1986) 39 Bom L. R. 266. 2 (1885) I L. R. 9 Bom. 483, . 
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‘use shall always be levied from the first day of the revenue year in which the use com- 
menced. There is no doubt, therefore, that the intention of the Legislature was that 
in a case where the land was converted to non-agricultural use without preyious per- 
mission and which, therefore, falls under the provisions of s. 66, the Government is 
entitled not only to levy a fine but also the enhanced non-agricultural assessment for 
the whole of the period during which it has been go used. Section 65, which provides 
for the use of land for non-agricultural purposes with permission, also provides for a 
fine but not for retrospective payment clearly because the land is not so used at the 
time when the permission is sougift. Where land iseused without permission, Govern- 
ment must have the power, and it 4ndeed has, to levy non-agricultural assessment for 
the period during which it has been so used. Mr. Thakor, however, contends that all 
that the Government can-do is f levy a fine even in such cases and the amount of 
that fine may cover the amount of the enhanced non-agricultural assessment. But the 
express words of the section are that this new assessment for the period during which 
it has been so used is to be levied over and above the fine imposed. In fact, this is 
an additional penalty. We, therefore, hold that under s. 66, which governs the present 
case, the Government has power to levy altered assessment for the period of five years 
between 1928 and 1933. . 

I may refer here to an unreported decision of Mr. Justice Chagla in Governmeni of 
the Province of Bombay v. Borough Municipality of Ahmedabad? It has been relied 
upon on behalf of the appellant, but that decision has no application to the facts of - 
this case. That case fell under the provisions of s. 45 of the Bombay Land Revenue 
Code and not under s. 48 or s. 66, and therefore no argument seems to have been 
advanced there regarding the provisions of s, 66. 

The result is that the suit is barred by limitation under art. 14 of the Indian Limita- 
tion Act and fails also on the merits. The appeal is, therefore, dismissed with costs. 


FULL BENCH—-CRIMINAL ORIGINAL. 


Before Mr. Justice Divatia, Mr. Justice Lokur and Mr. Justice Weston. f 
GOVERNMENT OF BOMBAY v.e INCHYA FERNANDEZ.” 


Criminal Procedure Code (Act V of 1898), Secs. 411A, 307—High Court—Sassions trial— 
Unanimous verdict of pary—Order of Judge based on verdici—Appeal from order— 
Whether Appeal Comri can go into evidence. 

The general considerations on which a High Court has to act in a case under s. 411 A 
of the Criminal Procedure Code, 1898, are practically the same as those under s. 307 of 
the Code. 

Where the High Court has power, under s. 307 of the Criminal Procedure Code, 1898, 
to go into facts in trials by jury in the mofusaij, it is the settled practice to giye due 
weight to the verdict of the jury and to limit its interference to cases where the verdict 
appears to be manifestly wrong or unreasonable. 

The above practice should be followed with greater reason in the case of verdicts of 
juries in the High Court itself where the jurors are expectad to be more intelligent 
and experienced in the ways of the world and have also the benefit of the summing up 
of the case by a Judge of the High Court. Simply because extraordinary power has 
been given to the High Court for the first time (in 1943) by a 411A of the Code, it does 
not necessarily follow that the Legislature intended that it would be exercised in every 
case in disregard of the well recognised primciples applying to all trials by jury. 

So long as the jury remains the sole arbiter of the facts of the trial and the Judge 
is bound by the unanimous verdict of the jury, the Appeal Court, acting under a. 411A 
of the Code, ought to give due weight to its verdict. 

1 (1944) Second Appeal No. 764 of 1942, A No. 5 of 1944, by the Government 
decided by Chagla J., on July 24, 1944 of Bombay against an order of acquittal 

(Unrep.). passed by Chagla J. in Case No. 27, fifth 

+ Decided, December 22, 1944. Crown Side Criminal Sessions of 1944, 
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. Where the presiding Judge gives a certificate of appeal, due regard must be given to 
his implied Spinion that the verdict ig wrong; but even then the test for interference 
remains the same as in a case under a, 307. The new powers with which the High 
Courts are invested are to be exercised with.the double object of preventing failure of 
Justice in triala by jury and at the same time preventing such triala themselves from 
being reduced to a state of mockery. 

Although the power of interference given by a. 411A is very wide, it doea not necessari- 
ly follow that the High Court is bound to exercise it indiscriminately in every case. In 
a case where thd verdict of jury is based moatly on appreciation of oral evidence, the 
L ost real ere e i e wl Naty, ep eun Glieres 

witnesses whose testimony is not beyond critfciem. 

Per Lokur J, Tt 13 well settled that where two views are possible on the evidence and 
the jury “has taken one of such views, the, High Coust will not interfere with the verdict 
even though it may have itself preferred to take the other view. f 

. Under 3. 411A of the Criminal Procedure Code leave or certificate to appeal ahould 
be granted only when it is thought that had the verdict been given by a mofuaail jury it 
would have been a fit case for a successful reference to the High Court under s. 307, 
and not merely because on the evidence it is possible to take a view different from that 
taken by the jury. 


Tie two aad were ined atia: Hight Coult Sessions resided over iy. Chg T: 
and a special jury. The charge against them w@s that they caused or abetted the 
murder of one Mahadev on the night of August 26, 1943. No motive was alleged in the 
accused to commit the offence. The evidence against the accused was that of four wit- 
nesees who were with the deceased shortly before be met with his death by a stab-wound. 
Tt also consisted of circumstantial evidence against the accused. At the conclusion of 
evidence the jury retummed an unanimous verdict of hot guilty against both the accused 
and the Judge acquitted and dischagged them 

On being moved by the prosecution the Judge gave a certificate to appeal under 
s. 411A of the Criminal Procedure Code. 


C. K Daphtary, with J. C. Forbes, for the appellants. 
Y. B. Rege, for the respondents. - 


Dreatia J. This an appeal by the Government of the Province of Bombay against 
the order of Chagia J. acquitting the two accused on the unanimous verdict of not 
guilty by the jury. The charge against the accused was that on August 26, 1943, 
they committed the murder of one Mahadeo Khotu and aided and abetted each othe: 
in the commission of the said offence. The prosecution relied on the evidence of 
one eye-witness Shankar and of three other persons to whom the deceased was 
alleged to have said that accused No. 1 had stabbed him. There was also the evi- 
dence of one Santan to whom, it was alleged, accused No. 1 had confessed having 
stabbed the deceased on the night of the murder. The prosecution also relied on 
certain circumstances, viz. human blood stains having been found on the clothes of 
the two accused, the knife with which the crime was alleged to have been committed 
being found by the police on account of a statement alleged to have been made by 
accused No. t, and a pair of shoes alleged to belong to accused No. 2 being found 
near the scene of offence on account of a statement alleged to have been made by him 
to the Police. 

Tie kand Judge iv hia Changs to the jury. anda tha evidence ena-poidted 
out the important discrepancies in the depositions of witnesses. The jury returned 
a unanimous verdict of not guilty, and the learned Judge, being bound by that verdict, 
acquitted the two accused. He, however, gave a certificate that it was a fit tase for , 
appeal on an application made by the Government. The appeal having bees toire 
after admitted, it now comes for final hearing. 

The prosecution. does not allege that there has been misdirection or non-directior 
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by the learned Judge in his charge. The pint pressed is that the evidence led by the 
Prosecution ought to have been believed by the jury and a verdicteof guilty ought 
to have been returned thereon. 

Mr. Daphtary on behalf of the prosecution has urged that this Court is not only 
entitled but it is bound to re-appreciate the evidence ignoring the unanimous verdict’ 
of the jury. As this is the first case under the new s. 411A of the Criminal Procedure 
Code, 1898, in which the Court is asked to re-appreciate the evidence when the jury 
has returned a unanimous verdict of not guilty, it is necessary to consider the principle 
on which the Court has to act in approaching the evidence. If such a case as this 
had come by way of appeal from fhe mofusail, it istclear that this Court would have 
the power to hear the appeal on a fnatter of law only under s. 418, sub-s. (1), of the 
Criminal Procedure Code, and to reverse the verdict under s. 423, sub-e. (2}, only 
if there was misdirection in the Charge or-misunderstanding by the jury of the law 
laid down by the Judge. But strangely enough, the Indian Legislature has thought it 
fit recently to endow the High Courts with larger powers of interference with the 
verdicts of juries in their own sessions trials than with the verdicts of juries in their 
subordinate Courts. The new s. 411A empowers the High Courts to hear appeals 
- eyen against ordera of acquittals on matters of fact as well as of law notwithstanding 

anything contained in.s. 418 or s. 423(2) of the Criminal Procedure Code or in the 
Letters Patent. What reasons led the Legislature to give such wider power over the 
verdicts of High Court juries than those of mofussil juries it is difficult to comprehend. 
But it is clear that wide powers of interference are given in the case of all orders 
ranging from orders of conviction based on divided verdicts to those of acquittal 
based on unanimous verdicts. But although the power of interference given is very 
wide, it does not, in my opinion, necessarily follow that this Court is bound to exercise 
it indiscriminately in every case. Mr. Daphtary has urged that we have got to reappre- 
ciate the evidence and set aside the order of acquittal if we believe the witnesses whom 
the jury has. disbelieved and without, taking into consideration the fact that the wit- 
nesses did not appear to the jury as reliable. In support of his contention he has relied 
ou petan observations made by Chee 1 Gane Jivaji v. Emperor, to which my 


1 (1944) Criminal Appeal No. 7 of 1944, an order of acquittal With that 
decided Lokur and WestonelJ., we are not concerned in 
on October 10, 1944, in which the followmg this casee. But the important fact to note 
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_ two learned brothers were parties. That kas an appeal from an order of conviction 
made by Macklia J. ‘agreeing with the majority verdict of the jury. With regard to the 
effect of the new legislation Chagla J. obeerved :— — 

“The jury in the Bombay High Court has been placed in a worse position than that of the 
‘jury in the mofussil. No sanctity is attached to their verdict; and speaking for myself, 
I feel that the trial by a jury in the High Court under the law as it exists today has been 


reduced to a mockery.” 


In discussing the power of this Court under the new section it was observed by the 


learned Judge :— 


“Tf we are a Court of Agbeal onefacts, then we have to consider not whether the verdict 
of the jury was unreasonable or perverse or whether on the evidence led before the Court 
in our opinion the verdict was justified but we must approach the case as we would ap- 
proach a conviction by a Magistrate when he gives angappealable sentence or in the case 
of a conviction by a Judge in the mofussil tried by assessors.” 

I am not sure whether the learned Judge in making those remarks intended to 
express a definite opinion that no weight at all should be attached by the Appeal Court 
to the verdict of the jury even though it be unanimous. He probably wanted to 
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emphasise the wide nature of the power rither than to say that no limit should be ` 


placed for its exercise. Nor, in my opinion, was it necessary on the facts of that 
case and the view which the Court took on the evidence to lay down any géneral rule 
governing all cases. It was held that the circumstances proved by the only important 
witness in the case were not incompatible with the innocence of the accused and that 
therefore the case against the accused was not proved with that certainty which was 
neceseary to justify a verdict of guilty. On that view it was held that the conviction 
could not be sustained. Where, however, a verdict is besed mostly on appreciation 
of oral evidence as in the present case, the position would be different and the appel- 
late Court should, in my opinion, be slow to interfare wherf the jury has unanimously 
disbelieved the witnessds whose testimony is: not beyond criticism. 

As regards the analogy of an appeal against conviction by a Sessions Judge acting 
with assessors, we have a recentedecision of their. Lordships of the Privy Council in 
Sheo Swarup v. The King Emperor, where a distinction is drawn between the power 
poeseseed by the Court and the exercise of that power on well recognised principles. 
That was a case where the Sessions Judge acting with assessors acquitted the accused 
and the High Court. had reversed that decision and convicted them on appeal. Their 
Lordships referred to the diversity of opinion of the High Courta as to whether the 
High Court had to reverse an order ofeacquittal on a matter of fact except in 
cases in which the had obstinately blundered and had in some way 80 con- 
ducted or misconducted itself as*to produce a glaring miscarriage of justice, In 
setting at rest this difference of opinion their Lordships observed (p. 404) :— - 

. “Sects, 417, 418 and 423 of the Code give to the High Court full power to review at 
large the evidence upon which the order of acquittal wes founded, and ta reach the 
conclusion that upon that evidence the order of acquittal should be reversed. No limita- 
tion should be placed upon that power, unless it be found expressly stated in the Code. 
But in exercising the power conferred by the Code and before reaching its conclusions upon 
fact, the High Court should and will always give proper weight and consideration to such 
matters as (1.) the views of the trial judge as to the credibility of the witnesses; (2) the 
presumption of innécence in favour of the accused, a presumption certainly not 
~ by the fact that he has been acquitted at his trial; (3.) the right of the accused to the 
‘benefit of any doubt; (4.) the slowness of an appellate Court in disturbing a finding 
of fact arrived at by a judge who had the advanttge of seeing the witnesses.” 

If that is the correct method of approach m an appeal against the order of a 
Sessions Judge acting with assessors, it should, in my opinion, be applied with great- 
er reason to an appeal under s. 411A against-an order of acquittal based on the 
verdict of the jury the members of which are constituted as judges on the credibility 
of. witnesses and whose finding of fact is given in the form of a verdict which if 
unanimous is still binding on the trial Judge. 

There are’ three other eectiona in the Criminal Procedure Code which give the High 
Court the power to go into facta even in a case tried by a jury, viz. s. 307, “where 
a Judge disagreeing with the jury makes a reference to the High Court, 8. 374 where 
there is an order of sentenca‘of death and the casa comes up for confirmation to the 
High Court and s. 449 which gives a right of appeal on fact as well as law in cases 
falling under ch. 33 of the Code In my opinion, the provisions of s. 307 afford a 
useful analogy to those of the new a. 411A. Section 307 empowers the Court to 
consider the entire evidence and to exercise any of the powers which it may exercise 
on an appeal under s. 423. Those powers include the power of reversal of the find- 
ings made by the trial Court on evidence. So also under section 411A an appeal 
lies on a matter of fact as well as on a matter of law. Section 307 enables the Judge, 
who disagrees with the verdict of the jury, ta submit the case if it is necessary for 
the ends of justice. Section 411A! provides for a cettificate of the trying Judge that 
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it is a fit case for'an appeal. It ig true hat the words “after giving due weight to 
the opinigns of the Sessions Judge and the jury” in s. 307 do not occur in s. 411A. 
But “the slowness of an appellate Court in disturbing a finding of fact arrived at 
‘by a Judge”, which is an important consideration and to which proper weight is 
to be attached ad observed in Sheo Swarup V. The King Emperor necessarily implies 
that due weight must ‘be given to the opinion of those who were judges of fact at 
the trial. In my opinion, therefore, the general considerations on which the appellate 
Court has to act under s. 411A are practically the same as those under s. 307. Our 
High Court has consistently held that it should interfere in a case under s. 307 only 
whenthe verdict of the jury is ttfanifestly wrong or unreasonable. As early as 1875 
in Reg. v. Khonderav Bajirao? this Court laid down tHe principle on which it would 
interfere in such a reference under s. 263 of the then Code of Criminal Procedure 
corresponding to s. 307 of the present Code. Section 263, as quoted in the judgment, 
was as follows:— 

“The High Court shall deal with the case as submitted as it would deal with an appeal, 
but it may acquit or convict the accused person on the facts, as well as law, without 
Teference to the particular charges as to which the Court of Session may have disagreed 
SE Se Vee ae coe sam all pass eh aces an me Daye: Pe eee 
by the Court of Session.” 

It will appear that the powers under thig section were somewhat wider than those 
under a. 307, and still, after pointing out the difference between the Indian and the 
English law, it was observed (p. 13) :— 

“ Notwithstanding this difference, however, and the more onerous duties devolving in con- 
sequence on the High Courts in India, we atill desire to be guided, as far as may be, by the 
analogies of the English law. It is a well recognised principle that the Courts in England 
wil not set -aside the verdict of a jury, unless it be perverse and patently wrong; or may ` 
have been induced by an error of the Judge. We adhere generally to this principle, notwith- 
standing our large discretionary powers, first, on the constitutional ground of taking as little 
as possible out of the hands to which it has been primarily assigned by the legislature, and 
secondly? because any undue interference may tend tọ diminish the sense of responsibility 
which it is desirable that a jury should cherish.” 

I have quoted this passage particularly because it was contended before us that 
although s. 3 of the Crimmal Appeal Act (1987) of ° England relating to appeals 
against the order of conviction has been reproduced verbatim in the new s. 4114 of 
the Criminal Procedure Code, s. 4 of the English Act which restricts the power of 
interference to cases of unreasonable verdicts and miscarriage of justice has not been 
incorporated in our Code. It is urged that it is therefore a reasonable inference that 
the Legislature intended that the power of the Appeal Court under s. 411A was to be 
unfettered and was to be exercised irrespective of the nature of the jury’s verdict. 
In my opinion no such inference can be drawn. The reason for not inserting the 
provisions of s. 4 of the English Act in our Code probably is that the settled prac- 
tice of our Courts to act on the principles laid down in Reg. v. Khanderav Bajirao 
and a number of other cases was well known to the legislature and it was, therefore, 
not considered necessary to borrow the provisions of that section. The same general 
principle as was laid down in Reg. v. Khanderav Bajirav was applied in Queen- 
Empress v: Mana Daya? and Queen-Empress v. Dada Ana? In Queen-Empress 
v. Devji Govindji* it was observed by Jardine J. (p. 218) :— 

“ Before approaching the merits I refer agin to Dada Amma's case and to Queen-Euepress 
v. Maniac, as showing the settled practice of this Court not to interfere with the verdict 
of a jury unless it is shown to be clearty and manifestly wrong. These are the words in 
Queen-Empress W, Mania, which Sargeant, C. J., adopted in Dada Annas case. 1 eat in 


1 T L L. R 1 Bom, 10 3. Meee L. R. 15 Bom. 45% 
2 (1886) L L. R. 10 Bom.. 497. 1695) I. L. R. 20 ) Bom: 215. 


e e 
1944.) GOVERNMENT OF BOMBAY V. FERNANDEZ (F, B.)—Divatia J. 369 


EE a well E E E tei which ‘Mir, E Ranada’ his O 
cases concurred, a verdict, whether correct or not, ought to be consideredl a proper and not 
a perverse verdict, if it ia one which reasonable men might find. ” 


Similarly it was laid down in Emperor v. Walker}, Emperor v. Bai Lali’, 
Emperor v. Dagadu,? that under s. 307 the High Court can interfere only when e 
verdict is manifestly wrong. The Calcutta High Court has adopted the same prin- 
ciple in Emperor v. Swarnamoyee Biswast, Emperor v. Dhananjoy Rakat, Emperor 
v. Nagar Al, and Emperor v. Nibharesh Mandal. So also the Madras High 
Court has held to the same effect, in the full bench decision in Veereppa Goundan, In 
res It is not necessgry to multiply cases on this point, but I will refer to one 
recent full bench decision of the Nagpur High Court in Dattatraya Sadashiv v. 
Emperor’. In that case after a comparison of the Indian as well as the English 
Jaw it was observed that the Court should not proceed to dispose of a criminal case 
contrary to the opinion of a jury unless in the opinion of the Court the conclusion 
-n fact ia clear and beyond any reasonable doubt. It was observed (p. 30) :— 
“Tf the Court is not absolutely certain that the fury’s opinion Is wrong but is of opinion 
tbat it is wrong the proper course ig to accept that opinfom or possibly in certain circum- 
tances to order a new trial If the Court inclines to an opinion that the jury is wrong 
but has no decided ofinion one way or ‘the other the right course js to accept the jury’s 
opinion. ” ° 

Even in the case of a confirmation of death sentence, where the High Court is not 
‘bound by the verdict of the jury, the Calcutta High Court has observed in Binayen- 
dra Chandra Pande v. Emperor’, that the Court must attach greatest possible 
weight to the verdict of the jury if it answers a reasonable test. 

As regards appeals under s. 449, which gives the Appellate Court the same power as 
3. 411A, it has been held by the Nagpur High Court in James Dowdall v. Emperor 
that the power is to be exercised in accordance with the well recognised principles laid 
down in Sheo Swarup v. The King-Emperor? and that the correct way of approaching 
the appeal is to assume that the findings of fact by the jury are correct and reasonable. 

I find that the view which I have taken here has also been taken only last week 
by Macklin and Sen JJ. while summarily didmisaing Crown side criminal appeal in 
Narayan Ratnaji v. King Emperor against an order of conviction in the Sessions 
trial in this Court. Macklin J. has held that the rule of practice that the High Court 
will never invoke its wide powers under s. 307 for the purpose of reversing the 
verdict of a jury unlese the verdict is not only wrong but manifestly unreasonable is 
equally binding on Courts acting under the new s. 411A. Sen J. says that there is 
no good ground for thinking that the Legislature intended, in enacting the new section, 
to ignore or minimise the importance attached to a trial by jury in the High Court 
under the.Code. 

A review of these authorities points clearly to the conclusion that even where the 
High Court has power to go into facts in trials by jury in the mofussil, it is the settled 
practice to give due weight to the verdict of the jury and to limit its interference to 
cases where it appears to be manifestly wrong or unreasonable. ‘This prac- 
tice should be followed with greater reason in the case of verdicts of juries in the 
High Court itself where the jurors are expected to be more intelligent and experienced 
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in the ways of the world and have also fhe benefit of the summing up of the case 
by a Judge of tha High Court. Simply because such extraordinary power has been 
given to the High Court for the first time, it does not necessarily follow that the 
Legislature intended that it should be exercised in every case in disregard of the well 
recognised principles applying to all trials by jury. I am unable to say that be- 
cause no provision corresponding to s. 4 of the English Act is reproduced in our 
Code, the Legislature wanted the High Courts to depart from the settled practice 
of respecting juries’ verdicts so long as they are not clearly unreasonable Even 
after the amended law the jury rgmains the sole agbiter of facts of the trial and the 
Judge is still bound by the unanimous verdict of the jury., So long as that is 20, 
the Appeal Court ought to give due weight to its verdict. Where the presiding Judge 
gives a certificate of appeal due regard must of ,course be given to his implied 
opinion that the verdict is wrong. But even then the test for interference remains 
the same as in a case under s. 307 where the Judge disagrees with the verdict and 
submits the case to the High Court for the ends of justice. The new powers with which 
the High Courts are invested are, in my opinion, to be exercised with the double object 
-of preventing failure of justice in trials by jury and at the same time preventing such 
trials themselves from being reduced to.2 mockery. 

- It is in accordance with these principles that the evidence in this case has to be 
approached. [His Lordship having done so, con@tuded as follows :] 

In my opinion, the unanimous verdict of not guilty by the jury on this evidence can- 
not be regarded as manifestly wrong or unreasonable, and this Court should not, 
therefore, set aside the order of acquittal The appeal is dismissed. 


Loxur J. I agree. , This is an appeal by the Government of the Province of Bom- 
bay against the acquittal of the twp accused persons who were tried by Mr, Justice 
Chagla and a special jury at the Fifth Criminal Sessions of 1943, on an indictment 
charging them with murder and abetment theréof. The jury returned a unanimous 
verdict that the accused were not guilty. After acquitting the accused, the learned 
Judge, on the application of counsel for the Government of the Province of Bombay, 
granted a certificate under s. 411A of the Criminal Procedure Code that it was a fit 


case for appeal. 

With that certificate the Government of the Province of Bombay has filed thie 
appeal under a. 411A which has been newly added to the Code of Criminal Procedure 
by India Act No. XXVI of 1943. As this is the first appeal against an acquittal in 
the High Court Sessions, it is necessary to consider the scope of the appeal, the 
powers conferred on the appellate Court by the newly added s 411A, and the prio- 
ciples governing the exercised of those powers. Before Act XXVI of 1943 was passed, 
there was no right of appeal against a conviction or an acquittal by a Judge and jury 
in a trial before the High Court, except on a certificate granted by the Advocate 
General under cl, 26 of the Letters Patent that there was, in his opinion, an error 
in the decision of a point or points of law. But now s. 411A gives a right of appeal ` 
against both a conviction and an acquittal in a trial before a High Court. Sub- 
section (Z) of e 411A, which deals with the right to appeal against a conviction is 
modelled on s. 3 of the English Criminal Appeal Act, 1907, (7:Edw., VII, e 23), 
and closely follows its language. The English Act, however, gives no right of appeal 
against an acquittal, whereas sub. (2)°of a. 411A confers upon the Provincial Gov- 
ernment the same right to appeal against an acquittal as sub-s. (1) confers upon an 
accused person to appeal against his conviction, both on a matter of fact gnd on a 
matter of law. In India also s. 407 of the Criminal Procedure Code of 1861 probi- 
‘bited an appeal from an acquittal even by a criminal Court in the mofusji and the 
Tight of such an appeal received statutory recognition for the first time in the Code 
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of 1872. Section 417 of the Code of 1896 erpresaly excinded from that right an 
acquittal by a High Court. But now sub-s, (1) and (2) of a 411A have-placed the 
right of appeal from a'conviction and from an acquittal in a trial in a High Court 
Sessions on the same footing. Another notable departure from the English law is 
the omission of the limitation on the powers of the appellate Court imposed by e. 4 
of the English Criminal Appeal Act, 1907. That section provides that the Courts of 
criminal appeal shall allow the appeal only if they think that the verdict of the 
jury should be set aside on the ground ‘that it is unreasonable or cannot be supported 
having regard to the evidence, orethat the judgmegt of the Court should be set aside 
on the ground of a wrong decisionsof any question of law or that on any ground there 
was a miscarriage of justice. In India too a similar, nay, even a greater sanctity is 
attached to a verdict of the mogussil jury, Under s. 418 of the Criminal Procedure 
Code, an appeal lies on a matter of fact ad well as a matter of law, but in the case 
of a trial by jury (except where a sentence of death is passed), an appeal lies on 
a matter of law only. Section 423 provides for the powers of the appellate Court in 
disposing of the appeal, and sub-a. (2) restricta those powers by prohibiting the Court 
from altering or reversing the verdict of a jury, unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judge, or to a misunderstanding on the 
part of the jury of the law as laid down by him. But the newly added s. 411A pur- 
ports to confer much wider powerfon the appellate Court and provides in its first two 
sub-sections as follows :— 

“(1) Without prejudice to the provisions of section 449 any person convicted on a trial 
held by a High Courf in the exercise of its original criminal jurisdiction may, notwith- 
atandng anything contained in section 418 or section 423, sub-section (2), or in the Letters 
Patent of any High Court, appeal to the High Court— ` 

(a) against the conviction on any ground of appeal which involves a matter of law only ; 

(b) with the leave of the appellate Court, or upon the certificate of the judge who tried 
the case that it is a fit case for appeal,against the conviction on any ground of appeal which 
involves a matter of fact only, or a matter of mixed law and fact, or any other ground which 
appears to the appellate Court to be? a sufficient ground of appeal; and 

(c) with the leave of the appellate Court, against the sentence passed unless the sentence 
is one fixed by law. 2 ° 

(2) Notwithstanding anything contained im section 417, the Provincial Government may 
direct the Pubic Prosecutor to present an appeal to the High Court from any order of 
acquittal pesed by the High Court in the exercise of its original criminal jurisdiction, and 
such appeal may, notwithstanding anything contained in section 418, or section 423, sub- 
section (2), or in the Letters Patent of any High Court, but subject to the restrictions im- 
posed by clause (b) and clause (c) of sub-section (1) of this section on an appeal against 
a conviction, lie on a matter of fact as well as a matter of law.” 


Since sube. (2) of s. 423 is expresaly declared inapplicable to appeals urtder a. 
411A, it follows that once the leave of the appellate Court or the certificate of the 
Judge who tried the case is obtained, the appellate Court has all the powers men- 
tioned in subs. (1) of s. 423, as if it was dealing with an appeal from the judgment 
of a Sessions Judge in a case tried with the aid of assessors. In a recént case, 
Ganpat Jivaji v. Emperor, decided by a bench of three Judges (of whom I was one) 
which was an appeal against a conviction in a High Court Sessions, Chagla J. pointed 
out that s 411A gave such wide powers to the appellate Court that no sanctity was 
attached to the verdict of the jury and thatethe jury in the Bombay High Court was 
placed in a worse position than the jury im the mofussil. S 

There is no doubt that such would be the extraordinary result on a strict interpre- 
tation of the words of a 411A. But I do not think that such a result could have 
been intended by the Legialature.. The reason why some such statutory limitation 


1 (1944) 47 Bom. L. R. 365, F.N. 


372 * THE BOMBAY LAW REPORTER. [VOL XLVII. 


daie poren GE te appii Court au that ahel na dor eae P Cenni 
Appeal Act, 1907, was not added to a 411A is to be found in the well established 
practice of all the High Courts in India as well as the Judicial Committee of the 
Privy Council in regard to the exercise of the apparently unlimited powers conferred 
upon them. Thus ‘when a Sessions Judge differs from the jury’s verdict and refers 
the case to the High Court under s. 307 of the Criminal Procedure Code, the powers 
of the High Court under subs. (3) of that section are as wide as the powers which 
it has in dealing with an appeal from the decision in a trial with the aid of assessors. 
Yet the High Court will nèt interfere unless satisfied that the verdict of the jury is 
` perverse, that is to say manifestly unreasonable. «As observed by Beaumont C. J. 
in Emperor v. Bai Lalit the High Court will not interfere with the verdict of a jury 
merely because on a perusal of the evidence, the Judges think that they would have 
come to a different conclusion from that at which the jury arrived. It is well settled 
that where two views are possible on the evidence and the jury has taken one of such 
views, the High Court will not interfere with the verdict even though it may have 
itself preferred to take the other view. This salutary rule of practice must be held 
to extend also to appeals under a 411A of the Criminal Procedure Code. In Sheo 
Swarup v. The King Emperor? the Privy Council, in dealing with an appeal against 
an acquittal, pointed out that although ss. 417, 418 and 423 of the Criminal Procedure 
Code give to the High Court full power to review®at large the evidence upon which 
the order of acquittal was founded and to reach the conclusion that upon that evi- 
dence the order of acquittal should be revised, yet in exercising that power the 
High Court should and will act in accordance with rules and principles well known 
and recognised in the administration of justice. These considerations equally apply 
to appeals under s. 41LA of the Criminal Procedure Code, and they must not be lost 
sight of even at the stage of the granting of a certificate or leave to appeal on facts. 
In ‘other words, such leave or certificate should be granted only when it is thought 
that had the verdict been given by a mofussil jury, it would have been a fit case for 

a successful reference to the High Court under 8.307 of the Code, and not merely 
because on the evidence it is possible to take a view different from that taken by the 
jury. . 

These considerations apply with greater force to an appeal from an acquittal. 
Although s. 411A draws no distinction between an appeal from a conviction and an 
appeal from an acquittal, at least two additional reasons for the disinclination of 
the appellate Court to interfere with the verdict ofi the jury in an appeal from an 
acquittal are pointed out by the Privy Council in Sheo Swarup's case, namely, the 
presumption of innocence in favour of the accused, strengthened by the fact that he 
has been acquitted at his trial by the Judge and the jury, and the right of the accus- 
ed tothe benefit of any doubt about his guilt arising from that acquittal. ~ 

In the present case as the jury were unanimous in their opinion, the learned Judge 
wee, under s. 305(1) of the Code, bound to give judgment in accordance with that 
opinion. But since he gave a certificate to appeal on facta under a 411A(2), it 
may be assumed that he was reluctant to accept the verdict of the jury and had the 
trial been in the mofussil, he would have referred the case to the High Court under 
8. 307. Hence in hearing this appeal we should apply the well settled principles 
that govern the disposal of a reference under s. 307. 

One other point to be noted is that when hearing an appeal against the judgment 
of a Magistrate or of a Seasions Judge aided by assessors, the appellate Court knowe 
the reasons for the decision, and is able to see, after going through the evidence, how 
far those reasons are sound and justify the decision arrived at. But in the case of 
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and hence the appellate Court has to imagine the reasons that must have actuated the 
verdict, and should not interfere with it unless that verdict is perverse or manifestly 
wrong or unreasonable or definitely contrary to evidence or unsupported by any 

The learned Judge’s charge to the jury in this case is fair and full, and contains 
no misdirection or nondirection. It ia fairly conceded by the learned counsel for 
the appellant that there is no’ point of law to be pressed in support of the appeal, and 
the only ground of attack on theeunanimous verdigt of tif jury is that the evidence 
has not been properly* appreciated. We have, therefore, to analyse the evidence, 
and see whether we should interfere with the verdict in view of the principles laid 
down above. - 

[After discussing the evidence in detail His Lordship arrived at the following con- 
clusion]: Hence, their unanimous verdict that the accused are not guilty cannot be 
regarded as either opposed to the evidence or manifestly wrong or unreasonable, 

I, therefore, do not think that there is any reason to interfere with that verdict. 1 
agree that the appeal must, therefore, be dismissed. 


WESTON J. I wasta party to the first decision (Ganpat Jivaji v. Emperor) in ap- 
peal under the amending Act (XXXI of 1943) introducing a right of appeal in crimi- 
nal cases tried by a High Court exercising original jurisdiction, but decisions are autho- 
ritieæ for their particular facts. In Ganpat Jivajt’s case, although leave had been granted 
at the time of admission of the appeal to appeal on facts, the ultimate decision appeared 
to me to tum upon a point of non-direction amounting to misdirection in respect of the 
evidence of the one witness upon which the conviction depended. My own conclusion 
in that appeal would have been the same, if the gppeal had been considered as one on 
a point of law only. I understood the general observations made by the learned Judge, 
who delivered the judgment, to be dh expression of his personal opinion, and at the 
time I had not thought it necessary to form, nor had I formed, an opiniorr-on the 
general scope of appeals under the amended law. Since this first case, I have been 
party to the summary dismissal of one appeal with refusal of leave to appeal on facts, 
and to an order of retrial (a power ‘hot contained in the English Criminal Appeal 
Act) in a third appeal on- grounds of misdirection. In the present appeal we have 
a further set of circumstances, for this is an appeal from an acquittal, where the 
verdict of the jury was tnanimous, but the learned Judge has given a certificate for 
appeal on facts. It is because I find it assumed that I share responsibility for the 
general remarks made in Ganpat Jivaji’s case that I am compelled to expresa myself 
more fully thah otherwise I should have desired to do. 

Much emphasis then and now has been laid on the omission in the amending Act 
No. XXVI of 1943 of certain provisions appearing in the English Criminal Appeal 
Act, 1907, 7 Edw. VII, c. 23, by which it is provided that the Court of Criminal 
Appeal shall allow the appeal only if they thifk that the verdict of jury should be 
aet aside on the ground that it is unreasonable or cannot be supported having regard 
to the evidence, or that the judgment of the Court before whom the appellant was 
convicted should be set aside on the ground of a wrong decision of any question ôf 
law or that on any ground there was a miscarriage of justice. . It has been argued 
that, as undoubtedly Act No. XXVI of 1948 has been copied from the English Act, 
the presumption should be that no such limitations can be applied when considering 
appeals under a. 411A. It is of course a mistake to think that the jury system in 
India is the eame or nearly the same as that in England. It is in fact very different. 
The most obvious differences lie in the number of persons constituting juries and in 
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the fact that in this country the unanimous verdict of the juror ie not esential to a 
decision. Also thé jury system is not applied in India in the same manner to all Courts. 
In trials before a High Court the jury consists of nine persona. In trials before a Court 
of Session the number may be such uneven number, not being less than five or more 
than nine, as the Local Government may direct, and I believe I am right in saying 
that in the jury districts of this Presidency the directions of Government in this respect 
are not identical In a Sessions Court the Judge shall give judgment in accord with the 
verdict of the jurors or of the majority of the jurors, if he does not think it necessary 
to express disagreement with the verdict. In the High Court the Judge is bound by a 
unanimous verdict of jurors, and shall give judgment in accortl with the verdict of a 
majority of jurors when he is in positive agreement with that verdict, but here the majo- 
rity of the jurors must number not less than six. If a Sessions Judge disagrees with a 
verdict of jurors or of a majority of the jurors and is clearly of opinion that it is neces- 
sary in the ends of justice to submit the case to the High Court, he submits the case 
under a. 307 of the Code; and, when dealing with the case ao submitted, the High 
Court may exercise any of the powers which it may exercise on appeal, and shall 
consider the entire evidence, and acquit or convict the accused after giving due weight 
to the opinion of the Sessions Judge and of the jurors. Again, when a Court of 
Session has passed a sentence of death, the case must be submitted to the High Court, 
and the High Court then may confirm the sentence, or pase any other sentence war- 
ranted by law, or may annul the conviction, and convict the accused of any offence of 
which the Sessions Court might have convicted him, or order a new trial, or may acquit 
the accused. An appeal lies from a conviction by the Sessions Court where the trial 
is by fury, except in petty cases, but on a matter of law only ; but, when in such trial 

any person ia sentenced, to death, any other person convicted in the same trial with the 
ee et es E a a 
Under s. 449 of ‘the Criminal Procedure Code an appeal lies on a matter of fact as 
well as on a malter of law in cases tried under Ch. 33 of the Code with, in a Presi- 
dency tdwn, the leave of the High Court, although, the trial has been by jury. I my- 
self was a Judge for some years of a Court, a Statutory High Court for the pur- 
poses of Ch. 23 of the Code of Criminal Procedure, but where a right of appeal on 
a matter of law existed, and where a sentence Of death required confirmation under 
s. 376. 

“Tt might be suggested that the action of the Legislature in borrowing from the 
English Criminal Appeal Act and in adding yet others to existing provisions dealing 
with appeals and references in jury cases is of some significance to show ` 
that- some new ptinciple is intended to apply to appeals when the 
trial has been in a High Court. But no new principle is expressed in the 
new & 411A. “In Sheo Swarup v. The King-Emperor’ the Privy Council, after 
pointing out that in the Code no distinction is drawn as regards the powere of the 
High Court in dealing with an appeal, between an appeal from an order of acquittal 
And an appeal from a conviction, observed (p. 404) =— 

“ Bat in exercising the power conferred by- the Code and before reaching its conclusions 
upon fact, the High Court should and will alwaya give proper weight and consideration 
to such matters as (1.) the views of tha trial judge as to the credibility of the witnesses ; 
(2.) the presumption of innocence in favout of the accused, a presumption certainly not 
weakened by the fact that he has been acquitted at his trial; (3.) the right of the accused 
to the benefit of amy doubt; and (4.) the slowness of-an appellate Court in disturbing a 
finding of fact arved at-by a judge who had the advantage of seeing the witnesses. To 
state this, however, is only to say that the High Court in its conduct of the appeat should 
and will act in accordance with rules and principles well known and recognised in the 
administration of justice.” o 


1 (1984) L. R 6l I. A. 398, sac. 36 Bom: L. R. 1185. 
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It is true that this was not a case of jfry trial, but their Lordships’ observations 

are enough to shew the universal application of the principles stated. Sub-section 
43) of a 307 of the Code expressly requires the High Court to ‘ give due weight to 
the opinions of the Sessions Judge and the jury’. Thig Court in a series of decisions 
has held that on a reference under s. 307 the Court will not interfere with the ver- 
dict of a jury unless it is shown to be perverse, an expresaion which I understand to 
have the meaning of the worda of a 4 of the English Criminal Appeal Act ‘unrea- 
ar gece al a 
ruts case their Lordships observed (p. 404) :— ; 

“There is, in their opinion, no foundation for the view, aera) RAE a e 
judgments of some Courts in India, that the High Court has no power or jurisdiction to 
reverse an order of acquittal on a matter of fact, except in cases im which the lower Court 
bas ‘ obstinately blundered,’ or has ‘ througlt incompetence, stupidity or perversity’ reach- 
ed such ‘distorted conclusions as to produce a positive miscarriage of justice,’ or haa in 
some other way so conducted or misconducted itself as to produce a glaring miscarriage of 
justice, or bas been tricked by the defence so as to produce a similar result.” 

This paragraph shews that the principles later set out in the opinion of the Board 
are not to be pressed beyond their plain meaning, and it may be that the Legiala- 
ture had these principles in mind when it thought fit not to inogrporate in s. 411A 
of the Code the material part of g 4 of the English Criminal Appeal Act ; for it may 
have desired to avoid imposing a rigid mile possibly going beyond those principles 
‘which would bind the discretion of the High Court in all cases. But however this 
may be, it is clear that the omission affords no support for the argument that the 
principles laid down in Sheo -Swarup’s case in the firt extract set out 
above should not apply to appeals under s. 411A. I notice that the Nagpur High 
Court In a case under s. 449 of the Code held that the powers under this section, 
unrestricted as they are, must be erercised iff accordance with these observations 
made by the Privy Council : James Dowdall v. Emperor. 

I only desire further to refer briefly to differences which are suggested, to have 
‘been created by the new amendment between appeals from a Court of Session and 
appeals from a High Court. There are differences, but, when examined, they are 
not very subetantial. The certificate given by a Judge under s. 411A is much the 
same in effect as a reference by a Sessions Judge under s, 307, although when grant- 
ing a certificate a Judge does not appear to be required to give reasons for so doing. 
It is true that, in the absence of a reference under s. 307, the High Court cannot 
grant leave in the manner provided in s. 411A. On the other hand, when there haa 
deen a sentence of death by a Sessions Court, the accused so sentenced and also a 
co-accused convicted in the same trial have an unqualified right to have the facts of 
the case examined by the High Court Under a 411A a certificate of the Judge or 
leave of the Appeal Court is necessary in all cases, before appeal lies on facts. I do 
ee ae ae eee, 
Teaching inferences from them. 

[After discussing the evidence His Lordship concluded - ] The jury saw the prosecu- 
tion witnesses, and, on their demeanour, formed their opinion whether they could be 
relied upon. Giving due weight to the unanimous opinion of the jury, I am quite, 
‘unable to hold that they were wrong. The accused is entitled to the benefit of doubt, 
‘and, in my opinion, this appeal should bg dismissed. 


1 [1936] A. L R Nag. 103, 
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Before Mr. Justice Macklin ond Mr. Justice Lokur. ` 
SITARAM SADASHIV PARADKAR v. VITHAL PADHYE.’ 


Sharakati inam, village—Co-skarers—Swit by one co-sharer, not tke manager, to recover dues 
falling to kis share—Survey settlement introduced èsto village—Inamdar’s right to 
recover jama at survey rates or mamuli rates—Lond Revenue Code (Bom. Act V of 1879), 
Sec, 216—Khoti Settlement Act (Bom. I of 1880), Sec. 24. 


A sharalati inam villag? is a village the revenues’ of which gre divided between the: 
Government and the inamdar. 


Where there are several co-sharers, and none of them is a recognised managing co-- 


sharer, all the co-sharers must bring a suit to recovewthe whole of the amount due to 
them. 


Pramada Nath Roy v. Ramani Kania Roy, followed. 

Hence, one of the co-sharers in a sharakati inami khoti village, who is not recognised 
as a managing inamdar, is not entitled to sue the khote of the village to recover his share 
of the jama or revenue due to him.  / 

In a sharkati inam village where Government have alfenated only a half of the 
village ta the mamdar, and the village if not divided by metes and bounds, the consent 
of Government is enough for the introduction of survey settlement in that village. 

Where Government have introduced survey aettlment into an inami khoti village, 


even against the inamelar’s consent, the inamdar can recover from the khot only the 


revenue due to him according to the revenue rates and not according to the mawedi 
rates, 


Smackin naamat asne bana ae oa 
from the khots of the village, on the basis of mamuli rates. The Government ownet 
a half-share in the village, the other hatf having been granted in inam to the family of 


Sitaram Paradkar (plaintiff). In 1885 the Government introduced survey settlement _ 


into the village without the consent of the inamdars. Thereafter the revenues of the 
village mete recovered by the khots at rates fixed dt the survey and distributed by 
them between the Government and imamdars according to their shares. The survey 
rates were lower than the manruli rates. ° 

‘The paoui macof whom was the reobunieed toene nailer sued to recover 
from the khots their own shares in the jema (revenue) of the village, according to the 


mamuli rates. The suits were dismissed in both the Courts below. The plaintiffs , 


appealed to the High Court. 

T. N. Valavaiker, for the appellant. 

G. R. Madbhavi and P. G. Kher, for-respondent No. 6. : 

LOKUR J. The two suits out of which these appeals arise and two other companion 

suits were filed by four out of five sharers in the sharakati khoti village Choravne in 
iri District, to recover the difference in the survey rates and the mamul rates for 

the years 1931-32 to 1936-37 from the khta of the village. A village is called sharakatt 

when Government receives a percentage of the land revenue and in this village Govern- 

ment and the inamdars have each an eight annas share. In 1885 Government mtro- 


duat, survey settlement in the village without the consent of the inamdars. Some of 


the plaintiffs are the descendants of the original inamdar and the others are alienees. 
The plaintiffs in these two appeals hold one enna share and three annas share and the 
plaintiff in the two suits in respect of which there have been no appeals hold five annas 


“Decided, June 29, 1944. Second Appeal J of Devrukh, in Civil Suit No. 298 of 
No. 217 of 1942, from the decision of 

Judge of Ratnagiri, in Ap: 1 (1907) T 1 R. 3 Çal 31, o 
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share and two-annas share respectively. he remaining five annas share is held by 
Vinayak Govind Dixit Athalye whose name is entered in the alieflation register as 
the registered holder of the inam village. Out of the nine defendanta defendant No. 9 
owne a share of four annas and 20 resas in the entire khotki of the village and the other 
defendants are the mortgagees of the khotki with possession. The plaintiffs in each of 
the four suits claim that they are entitled to recover from the khote mamul rates. 
During the years in suit 1931-32 to 1936-37 the village was under attachment by Go- 
vernment and the village officers recovered land revenue (jama) from the khots ac- 
cording to the survey rates settled at the survey,of 1896. Half the amount thus 
recovered was paid toethe registered inamdar Vinayak Govind and he distrfbuted 
it among his co-sharers according to their shares. The plaintiffs, however, claim that 
they are entitled to the mamul rates which are more than the survey rates. The 
registered holder has apparently not joined them in this daim. The plaintiffs, there- 
fore, brought this suit to recover from the khots the difference between the mamul 
rates and the survey rates already paid to them through the registered holder. Both 
the Courts below have dismissed all the four suits on two grounds, viz. that the suits 
as framed are not maintainable as the plamtiffa should have sued the registered 
inamdar who was responsible to make recoveries on their behalf and distribute the 
amount among them fnd that the survey having been validly introduced in the village 
the plaintiffs are not entitled to necover anything more than the survey rates which 
superseded the mamul rates. ; 

In Nerkar Sonajee v. Trimbak Shridhar: it is laid down that where the name of 
a co-sharer of an inam village ig not registered as a sharer in village form No. 3 
and he is not recognised as a managing inamdar, he cannot bring a suit in a civil Court 
to recover his own share direct from a khatedar of the village He must sue the 
managing inamdar for an account and recover pis share in the land’ revenue which 
may have been recovered or which may have been negligently omitted to be recovered 
by the managing inamdar. The managing inamdar is liable to account to his co- 
sharers not only for the land revenue recovered by him through the village* officers, 
but also by way of damages for whatever he has failed to recover owing to negligence 
or laches or through his own default. The correctness of that ruling is not disputed, 
but it ig urged that there is no manafing inamdar for this Village and in village fonn 
No. 3 as given in Anderson’s Manual of Revenue Accounts there is no column for the 
entry of the name of the registered inamdar. But as pointed out in para. 171(1) at 
p 142 of Jogiekar’s Alienation Manual, in every inam village the nearest heir or 
hia assignee according to the tenure in each case is entered in Government - ac- 
count as the inamdar who has the sole right to manage the village! i.e. to recover 
reyenue etc. And in this particular case Exhibit 59 shows that the name of 
Vinayak Govind Dixit Athalye was entered in col. 4 of the alienation register 
as the registered holder of the inam. Both the Courts below, therefore, held 
that he was the managing inamdar and as such was responsible to recover the 
inam dues and distribute them among his to-shdrere As he was the sole re- 
gistered holder, Government recovered the survey rates during the period of attach- 
ment of the village, kept half the dues and made over the remaining half to hint 
It is admitted that he distributed that amount among his co-sharers, but did not take 
any stepe to recover the difference between the mamul rates and the survey rates. If he 
was negligent in doing so, the proper remedy for the co-sharers was to sue him as 
beld in the case cited above. But according to the custom prevailing in this village 
the registered holder was not the managing inamdar; on the other hand on several 
octagiots since before 1888 individual co-sharers filed suits against the khote and 
recovered their individual shares in the mamul rates (Exhib%s 50 to 56 and 58). 
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The learned District Judge has obeerved that in those suits no objection was taken 
by the khots to the maintainabdlity of the suit on the ground that they were not 
liable to be sued and that the suits should hava béen filed against the managing 
inamdar. But the fact remains that there was a tacit consent on the part of the 
khots to allow individual co-sharers in the mam to recover from them their respective 
ehares in the mamul judi. Ordinarily where there are several co-sharers and none of 
them is a recognised managing co-sharer, all the co-ehayere should bring a suit to 
Tecover the whole of the amount due to them. This principle was considered in 
Pramada Nath Roy 7. Ramani Kanta Roy.. Althpugh that was a case under the 
Bengab Tenancy Act, their Lordships observed that,it was a general rule—a rule not 
derived from the Bengal Tenancy Act, but from quite another branch of law, namely, 
the general principles of legal procedure—that a shager, whose cosharers refused to. 
join him as plaintiffs, could bring them imtb the suit as defendants, and “sue for the 
whole rent of the tenure. It was further observed that where by express or implied 
agreement between the zemindars and the putnidars, the shares in the puted rent 
of the several vemindars were to be paid, and so far as they were paid at all, were, in 
fact, paid separately, each zemindar was entitled to sue separately. for his respective. 
share. In that case the evidence of such an implied agreement consisted of certain 
decrees showing that the shares of the rent had been from tim® to time separately 
recovered and their Lordships said that the agreement thus implied by the conduct 
of the parties might establish the right to sue separately for the shares of rent receiv- 
able by the separate share-holders. Similarly wn the present case also an under- 
standing between the co-sharers in the inam and the khots might be inferred from 
the various decrees individually obtained by them for their respective shares in the 
Tent. That also shows that although there was a registered inamdar, yet he was 
not recognised as the manager on behalf of all, since he allowed each sharer to’ bring 
separate suits to recover his share in the dues without any objection on the part of 
the khots. BSS V OE TS PEREA We UIE eat eet eta eee RE Belg 
to be maintainable. 

Te diet nalo E “whither the: panit sare ented to recover ork this S 
mamul rates or only survey rates. Chgravne is a sharakati inami khoti village In 
such a village we are concemed with four pasties, Gavernment, the inamdar, the 
khot and the privileged occupants, and it is necessary to understand the mutual 
Telations between them. It must be presumed that the village was a khoti village 
and Government granted in inam half its rights in. the village to the inamdar. -Since 
then the inamdar stands in the position of Government in respect of the village to 
the extent of one half, subject to the liability of paying judi (if any) to Government. 
(Sad Supplement to Anderson's Manual of Revenue Accounts, 1942, p. 16, paragraph 
57), “Sharakati” means a partnership, and in this sharakati village Government 
and the inamdar may be said to be equal parthers, possessing cognate rights over the 
khot and the occupants. Under s. 4 of the Khoti Settlement Act, 1880, a khot is 
entitled to continue to hold his village conditionally on the payment of the amounts 
due on account of the jama of the village. Section 24 of the Act provides :— 

“The jama payable to Government by the Khot shall be the aggregate of the survey as- 
eefements of, the landa of the village minus such percentage of deduction, if any, as Gov- 
ernment may in -each case direct, 

The amount of the sid jama shall be frm time to time fixed for the same period for 
which the survey assessments are fixed.” 

Tali thal Crena nid ip ated “Gan recover time he knots e 
payable under this section. The khot, in his turn, recovers his own dues fr6m the 
privileged occupants as laid down in s. 33, survey assesament from dharekaris, survey 
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assessment plus some additional grain or thoney according to the echedule from quasi 
dharekaris, and’ rent according to the survey record from permanent tenants. Ina 
kboti inam village Government and the inamdar have hardly any direct coonection 
with the occupants of the lands as they have to look to the khot for their jama. In 
s. 3, cl. (4), the word “jama ” is defined as land-revenue payable by a khot to Gov- 
ernment, and prior to the introduction of the survey settlement, this jama had to be 
paid according to mamul rates. When the District of Ratnagiri came tinder the 
Peshwas, Nana Fadnavis ordendd a survey of the Konkan in 1770, with a view to 
the settlement of the revenue. . That survey was completed by the Mamlatdar 
Parshurampant Patwardhan in." 1787-88. Hence’ in Gangadhar Heri Karkere v. 
Morbhat Purohit Sargent C. J. described the mamul (ancient) rates as tbose 
fixed by Parashurampant’s survey. The question that arose in that case was the 
game as that in this case, whether the iriamdar of a khoti village was entitled to 
recover the rent fixed by the Parashurampant survey in 1787-88 or the cash assess- 
ment fixed by the British Government in ‘1886-87. It was held that be was entitled 
to recover the mamul rates, as, according to the interpretation then placed upon s. 216 
of the Land Revenue Code, the introduction of the survey settlement did not affect the 
inamdat’s rights as he had not given his consent to it. That interpretation of s. 216 
was accepted by a Fall Bench of this Court in Sitaram Sakharam v. Laxman Vinayak’. 
Thereafter s. 216 was amended, by Bombay Act XV of 1929 so as to empower 
Government to introduce survey settlement in an alienated village 1f the holder or 
holders representing in the aggregate not less than one half of the total interests in 
the village in respect of its alienated revenue gave their consent to it. Subsection 
(2) of that section further provides that if any share of the village is unalienated, 
the prescribed proportion of one half shall be reckoned as if the village were wholly 
alienated, Government being considered as- the holder in refpect- of the unalienatec 
share. Hence, in a sharakati inam village whtre Government has alienated only a 
half of the village to the inamdareand the village is not divided between them by 
metes and bounds, the consent of Government will be enough for the introduction 
of survey settlement in that villåge Sub-section (4) of s 216 declares all survey 
settlements already introduced in alienated villages to be valid as if they had been 
introduced in accordance with the provisions’ of the amended section. Hence though 
the survey settlements introduced in sharakati inam villages without the inamdars’ 
consent were not binding on the inamdars when the cases of Gangadhar v. Morbhat and 
Sitaram v. Laxman were decided, they have become valid after the amendment of s. 
216 in 1929 and are binding on the inamdars. 

Section 217 of the Land Revenue Code provides :— 

“When a survey settlement has been introduced under the provisions of the last section 
or of any law for the time being in force, into an alienated village, the holders of all lands 
to which such settlement extends shall have the same rights and be affected “by the same 
responsibilities.in respect of the lands in their occupation as holders of land in unalienated 
villages have, or are affected by, under the provisions of this Act, and all the provisions of 
this Act relating to holders of land in unalienated” villages shall be applicable. so far as may 
be, to them.” 

It is urged by Mr. Valavalkar for the appellants that khots are not holders of lands 
in the village and cannot, therefore, get the benefit of the survey settlement under 
this section. He relies upon Secretary of State v. Wasudeo’, where (at p. 459) 
Chandavarkar J. has described khots as “mere farmers of the land revenue having 
only a hereditary right of farming the village.” That is only one part of the des- 
cription. That case dealt with the claim of the khots to occupy and cultivate lands 
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left dry in the river bed as far as the midåle of the bed opposite their khoti village, 
and that claim was upheld, in spite of the ownership of Government over such lands 
under s. 37 of the Land Revenue Code. Following the ruling in Tajubai v, Sub- 
Collector of Kolabe, that the khot settles with Government for “ assessment of the 
village as a whole” and that he may let out for cultivation or himself cultivate, with- 
out making any additional payment to Government on that account, any waste, or 
uncultivattd land of the village, and that such right must consequently be viewed as 
thie recognised, mide of: his rexnineration, tor thes service Tener, Chandavarkar J. 
obeenda (P 460) :— è 

a a e a a ana N 
any person and creating private rights derogating from their ownership or right aa the State 
landlord. ... .Such appropriation to the khots of the soil must be held to have bèen made when 
they were constituted hereditary farmers of the whole vilage, with the right to bring into 
cultivation all waste or uncultivated land in the village”. 

This correctly deacribes the position of the khots. Mr. Valavalkar points out that 
in this village the inamdare are the alienees of the soil and not merely of the royal 
_ share of the revenue. That makes no difference. This is clear from what Chanda- 
varkar J. has further observed (p. 461) :— 

“ Section 37 of the Land Revenue (Code Heclares that Government afe the owners of such 
landa. So they had been before that section became law, and so they are now. But that is 
not decisive of the righf now claimed by Government so aa to deprive the respondent khots 
of the right acquired by them in virtue of the khotship to cultivate the lands.” 

By the grant of the soil of the village in inam, the inamdars merely stepped into 
the shoes of Government, and though thereby they acquired all the rights possessed by 
Government, they cannot deprive the khots of the right acquired by them in virtue 
of the khotship to cultivate the waste and alluvial lands and to deal with the privileged 
occupants, subject only to their liability to pay the jama to the inamdar. In Bhikaji 
Ramchandra Oke vy. Nijamali Khon* it was held that in the village to which the 
Khoti Settlement Act, 1880, was extended, the khot enjoyed the position of a superior 
holder. This is alao borne out by the description of the privileged occupants as 
“inferior holders ” in the heading of Par II of the Act. Section 31 shows that as a 
superior holder, a khot ig entitled to file assistance suits for the recovery of rents from 
privileged occupants under se. 86 and 87 of the Land Revenue Code. Thus though 
be may not be in actual possession of his holding, he is a “ holder of land” as defined 
in s. 3(11) of the Code and, therefore, under s. 217, he gets all the advantages and 
disadvantages resulting from the survey settlement validly introduced io his village 
under a 216. Thus under s. 33 of the Khoti Settlement Act he will be thereafter 
entitled to recover from his dharekaris only the survey assessment as fixed at the 
survey gettlement ; and similarly under s. 24 of the Act, he will be liable to pay jama 
to Government or the inamdar only at the survey rates, and not at mamul rates. 
This position is accepted by Government, and during the period of attachment, 
' Government recovered jama only at the survey rates and paid half of it to the re- 
gistered inamdar. The plaintiffs claim to recover anything more must, therefore, 
fail. 

It ia true that under a. 39 of the Khoti Settlement Act, s. 68 of the Land Revenue 
Code does not apply to a khoti village ; but that makes no difference since analogous 
provisions are contained in aa. 4 and 7 of the Khoti Settlement Act. 

The appeals are, therefore, dismissed with costs. 
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Mahomedan law—Mar-ul-maut-ncidents oj—Burden of proof. 

Under Mabomedan law the crucial test~of Marx-ul-maut is the subjective apprehension 
of death in the mind of the donor, that is to say the apprehension derived from his own 
consciousness, as distinguished from the apprebension caused in the minds of others, 
and the other symptoms like physical incapactties are only the indicia, but not infallible 
signa or sine qua non of Marg-ul-maut. The burden of proving the existence of the 
donor's death-illnesa, at the time of the gift lies on the party asserting it. : 

Ibrakim Goolam Arif v. Saiboot and Fatima Bibi v. Akmed Baksh, followed. 

Sarabai v. Rabiabai, Raskid v. Sherbanoo,+ Fatima Bibee v. Akmad Baksh® and 
Hasanalli v. Rukulla,* referre® to. . 


Surr for property. On April 15, 1939, one Hajimahamad made a gift of his bun- 
galow and chawl to his son Abdul Rahiman, of his house and stable to his wife 
Sahebjadi, and of his shop to his son by his first wife Abdul Rajak (defendant No. 1). 
These gifts were orally made by him in the presence of his lawyer and he subsequently 
Bie a UROS 1o Uae aly ENE ODN te Geer E eas OEE donee Aer 
the respective propefties. Hajimahamad died on May 14, 1939. 

Sabebjadi avd ber on Abdul Mahinnan fle apemte ents against deendant Nom 
to recover possession of the properties respectively given to them by Hajimahamad 
or in the alternative for a partition of the entire property and for possession of their 
shares. Defendant No. 1 iwer alia contended that Hajimahamad had made a gift 
of the shop to him on April 2, 1939, that at the date of the gifts to Sahebjadi and 
Abdul Rahiman, Hajimahamad was suffering from death-iliness (Marz-ul-maut) and 
as the gifts were in favour of the heirs they were not valid’ without the consent of 
the other heirs. 

The trial Court held that Hajinfahamad was suffering from Marz-ul-maut at the 
date of the gift, and as defendant, No. 1, who was one of the heirs, had notegiven his 
consent to thoee gifts, they were invalid and incapable of being enforced 

Sahebjadi and Abdul Rahiman filed separate appeals to the High Court. 

e 


S. G. Paiwardhan, for the appellants. 
I. I. Chundrigar, with S. S. Kavlekar, for respondent No. 1. - 
S. G. Patwardhan, for respondent No. 4. 


Loxur J. These first appeals arise out of two suits filed in the Court of the First 
Claæ Subordinate Judge at Sholapur, one by the mother Sahebjadi and the other by 
her son Abdul Rahiman, defendant No. 1 in'both the suits being her step-aan Abdul 
Rajak. Her husband Hajimahamad died on May 14, 1939. A month before his 
death, on April 15, 1939, he made a gift of his bungalow and chawl to his son Abdul 
Rahiman, of his house and stable to his wife Sahebjadi and of his shop in Mangalwar 
Peth to his first son Abdul Rajak. These gifts were orally made by him in the pre- 
sence of his lawyer Diwan Bahadur Limaye and he subsequently made applications 
to the City Survey Officer to enter the names of the donees against the respective pro- 
perties. One of these suits was filed by Sahebjadi and the other by her son Abtlul 
Rahiman to recover possession of the properties respectively given to them by Haji- 


~* Decided, August 10, 1944, Firat . sc, 10 Bom. L. R. 50. 
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mahamad, or in the altemative they asked for a partition of the entire property and 
for possession of their respective shares according to Mahomedan law. Defendant No. 1 
Abdul Rajak, who was the only contesting defendant, contended inter alia that his 
father had made a gift of the shop in Mangalwar Peth to him on April 2, 1939, that 
the gifts alleged to have been made by him on April 15, 1939 were not admitted, that 
even if he had made any oral gifts on that day, they were not completed by the transfer 
of possession and were, therefore, ineffective, and that in any case he was then suffering 
from death-iliness (Marz-ul-maut) and as the gifts were in favour of the heirs, they 
were not valid without the eonsent pf the other heira The learned Subordinate Judge 
upheld Abdul Rajak’s claim that the shop in suit kad been given to him on April-2, 
1939. He also held that Hajimahamad made a gift of the bungalow and chawl to 
his eon Abdul Rahiman and of the house and stable to his wife Sahebjadi on April 
15, 1939, and completed those gifts by transferring their possession to the donees as 
far as possession could be transferred, but he held that be was then suffering from 
death-illness (Marz-ul-maut), and as defendant No. 1 Abdul Rajak, who was one of . 
the heirs, was not giving hie consent to those gifts, they were invalid and incapable of -. 
being enforced. ‘He, therefore, declared the shares of the different heirs in the bun- 
galow, chawi, house and stable and ordeted that a partition should be effected accord- 
*ingly by the appointment of a Commissioner in execution procfedings. He rejected 
the plaintiffs’ claim in respect of the shop which had been given to Abdul Rajak. 

In these two appeals filed by the plaintiffs they have not asked for any relief in 
respect of the shop, but they. contend that Hajimahamad was not in his death-illness 
when he made the gifts in their favour on April 15, 1939. ‘There was some contention 
in the lower Court regarding the title of Hajimahamad to all the properties in suit, 
but the lower Court held that Hajimahamad acquired those properties from his bro- 
ther Ladlesaheb and was their owner when he made the various gifts. Thus the only 
question which has now to be determined is whether Hajimahamad was suffering from 
Marz-ul-maut on April 15, 1939. è 7 
It is net disputed that Hajimahamad was euffering from diabetes from 1936 and it 
is proved satisfactorily that on April 15, 1939, he went in person to the house of Diwan 
Bahadur Limaye pleader and in his pregence made the gifts which are now impugned 
as having been made during his death-illness, that is to say an illness (marz) which 
induces an apprehension of death (meut) in the mind of the person suffering from it 
and which eventually results in his death. If that illness is of long continuance or 
lingering, as in the case of consumption, and there is no immediate apprehension of 
death, it cannot be regarded as Marz-ul-maut, but it may become so if it subsequently 
reaches such a stage ae to cause an apprehension of immediate death and does in fact 
result in death. In some of the texts on Mahomedan law (eg. Hedaya), one year is 
prescribed as the period sufficient to take a lingering illness out of the category of 
Marz-ul-maut. But it is now well settled that there is no hard and fast rule and one 
year is only an approximate period. In Sarabai v. Rabiabai' Batchelor J. (sitting 
singly) laid down with great lucidity tbe principles of Marz-ul-maut as gathered by 
him, from an examination of the earlier authorities as follows (p. 550) :— . 
“I admit that thia question is not to be decided merely upon medical principles as now 
ascertained among Western peoples : but my examination of the authorities leads me to the 
conciusion that im order to establish mart-ul-maut there must be present at least these 
conditions :— 

(a) proximate danger of death, so that thefe is as it ia phrased, a preponderance (gkaliba) 
of khauf or apprehension, that is, that at the given time death must be more probable than 
life : 

(b) there must be some degree of subjective apprehension of death ‘in the mind’ of the 
sick person : t ` 

1 (1905) I. L. R 30 Bom. 537, sc. 8 Bom. L, R. 35. 
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{c) there must be some external indicia, thief among which I would place the inability 
to attend to ordinary avocations.” ® 

These incidents, as laid down by Batchelor J., were accepted in the case of Rashid 
v. Skerbanoo* by a division bench of this Court consisting of Batty and Pratt JJ. 
It is pointed out that in the present case the third condition at any rate is not 
fulfilled, since Hajimahamad was able to go to a lawyer, discuss with him the best 
method of disposing of his property, get the drafts from him and then personally go 
to his family doctor to obtain his signatures on certain applications. I doubt, with 
respect, whether the third condition mentioned by Batcheor J. was intended to be a 
sine qua non. He saig that those conditions whidh he had gathered from the earlier 
authorities had commended themselves to British Courts as the incidents of Marz-ul- 
maut and he referred to Fatima Bibee v. Ahmad Baksh. In that case it was laid 
down that the texts on Mahomédan law mentioned three matters (i) illness, (H) ex- 
pectation of fatal issue, and (iH) certain physical incapacities, which indicated the 
degree of the illnesa. But this remark was to some extent modified by tha following 
observations appearing in the judgment (p. 327) :— 

“The learned vakil for the defendants contends that the meaning of this is that, if the 
lst and 3rd exist, then the 2nd must necessarily be presumed, namely, that there is an ex- 
pectation of death. The learned vakil for the*plaimtiff contends on the other hand, that 
there is no such necessary presumption, that the matters of the 3rd class are only evidence ; 
and that the Court must decide fronf that and the other evidence whether the second actually 
exists, that ia) whether there is expectation of death. The latter appears to us to be the 
correct view: for the passage from Fatawa-i-Alamgiri distinctly states twice that the defi- 
nition of death-illness is illnesæ in which death is highly probable, whether the incapacities 
mentioned exist or not. These incapecities, therefore, are not infallible signs of death-illness. 
Only one symptom is mentioned as conclusive, namely, that the man cannot stand praying. 
The explanation appears to be this :—At the time when this law wis laid down, little medical 
knowledge existed. It was necessary, however, to dE&cide when an illness was a death-iliness ; 
and that could only be done by simplesrules dealing with certain symptoms which all persons 
could notice and comprehend. Yet it appears from these passages that even while the lawyers 
suggested that certain physical incapacities indicated dangerous illness, they did nof lay down 


positively that these incapacities are conclusive, as contended for by the learned vakil for , 


the defendants : for it was no part of their definition of death-illness, whether the incapacities 
mentioned existed or not. It is only with regard to the extreme case, where a man cannot 
stand up to perform the primary and simple obligation of saying his prayers, that they de- 
clared the illness should be deemed a death-ilineaa” ` 

It is clear from this that the last condition is only a symptom which may be said to 
be sufficient to presume the existence of an apprehension of death in the mind of the 
patient. Subsequent to these decisions the Privy Council had to consider the question 
in Ibrakim Goolem ‘Ariff v. Saiboo.? In that case it was held that the teat laid down 
by the Courta in India was whether there was an apprehension of death in the mind 
of the donor at the time of the execution of the deed of gift, and their Lordships of 
the Judicial Committee approved of that test and observed (p. 177) :— 

“The law applicable ia not in controversy ; the invalidity alleged arises where-the gift is 
made under pressure of the sense of the imminence of death.” 


Similarly in Fatima Bibi v. Ahmed Baksk* the Judicial Committee held that the test 
which was treated as devisive on the point of the validity of the gift was whether the 
deed of gift was executed by the donor under apprehension of death. In Hasanatili 
v. Ruhulla® the three conditions laid down’ by Batchelor J. were accepted as the test 
without any reference being made to the two decisions of the Privy Council. But now 
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it may be taken as settled by the Privy Céuncil that the crucial test of Marx-ul-maut ` 


is the subjective apprehension of death in the mind of the donor, that ia to say the 
apprehension derived from his own consciousness, as distinguished from the apprehen- 
sion caused in the minds of others, and the other symptoms like physical incapacities 
are only the indicia, but not infallible signs or a sine qua non of Marz-ul-mnaut. 


The burden of proving the existence of the donor's death-illness at the time of the 
gift lies on the party asserting it. In the present case that burden on defendant No. 1- 


_ Abdul Rajak is considerably lightened by the admission made by Sahebjadi in her very 


examination-in-chief. Hajamahamgd was admittedly suffering from diabetes and was 
under*the treatment of Dr. Raje since 1936, and seferring to the incident leading to 
his making the gifts on April 15, 1939, Sahebjadi says :—“ On one day be told me 
that be was diffident of his life.” Mr. Patwardhag forthe appellants has tried to 
explain this as nothing more than a general statement made by:,Hajimahamad_ that 
man is mortal and life is uncertain, and that it does not follow from this that he 
. apprehended that he was going to die soon. The Marathi expression used by ber in 
“her ‘deposition is : aana ater arf, which may mean that life is uncertain. But 
_we have to take into consideration the circumstances under which he made that state- 
ment. He had two sons and two daughters and a wife to provide for, and although 
he was suffering from diabetes since 1936, he had never thougft of making any will 
or gift, but suddenly on April 15, 1939, he took! it into his head to make a disposition 
of his property. He first entertained the idea of making a will after consulting his 
telative Moulvi Hanif. Then he, his wife, Moulvi Hanif and Ramalinga went to the 
house of Diwan Bahadur Limaye and told him that he intended to dispose of his 


estate and consulted him as to whether the will which he had got drafted would serve _ 


~ “the’ purpose. According to the’ evidence of Diwan Bahadur Limaye he showed him 


` the will but was advised that the will was not proper and that be should make an ,- 


om 


oral gift of his property according to his wishes. Defendant No. 1 Abdul Rajak was 
not then present. On the instructions given by Hhjimahamad Diwan Bahadur Limaye 
made notes and also prepared drafts. The declaration of gifts was made in his pre- 
gence and accepted by Sahebjadi and hia minor son. Diwan Bahadur Limaye then 
gave certain applications giving intimation of the gifts to the City Survey Officer 
and asked Hajimahamad to go to his family d&ctor and get his signatures on those 
applications. Below the applications he made suitable. endorsements and Haji- 
tmahamad took them to Dr. Raje who read out the applications and after Hajimahamad 
admitted the correctness of their. contents he made his signatures below the endorse- 
ments on them. Hajimahamad also gave intimation to the Old Mills to whom be had 
let out hia bungalow and chaw! and asked the mills to attorn to his son Abdul Rahiman 
to whom he had made a gift of them. Thus the gifts were completed. Yet the 
evidence leaves no doubt that they were made when he was ‘in his death-illnese. 


Dr. Raje, who was his family doctor and was treating him for diabetes ever since 
1936, has been examined on behalf of the plaintiffs, but unfortunately he was not ques- 
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` his death. Dr. Raje says that when Hajimahamad took the applications to him for 
” his signatures, he thought he had merely to see whether be was in his full senses or not 
and he only took care to ascertain whether he was in a position to understand the 
` contents of the applicationa. Evidently he was not asked to find out whether there 
wasg any danger to his life or whether he Was under any apprehension of death at that 
time. All that he is able to say, therefore, is that there was nothing wrong in his 
mental faculties and that he was in normal condition, though ailing from diabetes, It 
is significant that Diwan Bahadur Limaye, who must have known that the gifte would 
be invalid if the donor was suffering from Marz-ul-maut and who was regponsible. 


- 


for the wording of the endoreements below the applications, did not take care to have 
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i entone in than at theré was ‘no aanminent danger o die dgio a ie Bad’ be 
bad no reason to apprehend that he was suffering from a malady likely to result in 
death soon. It is argued by Mr. Chundrigar that perbape it was apprehended that 
an endorsement to that effect might not be signed by Dr. Raje Whatever be the 
reason, the’ endorsements do not disclose that Hajimahamad was not then apprehend- 
' ing death from the illness from which he was suffering. On the other hand, the 
manner in which Hajimahamad made his signatures on the applications and on the 
notice to the Old Mills shows that his hand was considerably shaking and he was 
unable to make his signature in tht usual manner. «Hig previous signatures show that 
he was a good writer afd there is*no evidence to suggest that his hand had become 
shaky sometime previously. Dr. Raje frankly admits that from 19th April Haji- 
mahamad was not in a position 0 move about and that he used to visit him in his 
house from that day till a couple of days before his death. He further says that before 
April 15, 1939, there was no fear of his death. But he does not say whether he had 
reason to entertain such a fear on the 15th when the gifts were made. He has pro- 
duced Hajimahamad’s case papers prepared by him since he began to treat him in 
1936. It appears from them that Hajimahamad was visiting him and he used to be 
given insulin injection off and on. It also appears that he was suffering from indi- 
gestion and constipation. In the month of April he took medicine from Dr. Raje 
almost every day from the Ist to the 7th and was given one injection in! that period 
on April 2. But Dr. Raje’s treatment was suddenly stopped from April 7 to 19. It is 
hard to believe that during that interval of twelve days he was not taking any medi- 
cine at all when the case papers show that there was no such gap in his treatment 
ever since 1936. Sahebjadi says that Hajimahamad was also under the treatment of 
_ Dr. Vaishampayan and it ia very likely that during the interval between April 7 and 
19 he was trying the treatment of Dr. Vaishampayan. Unfortunately Dr. Waisham- 
payan has not been examined and, Dr. Raje also was not asked why he had 
stopped treatment in that interval. It was during that interval that the gifts 
in dispute were made by him, and.if these circumstances are considered along with 
the admission of Sahebjadi that he told her that he was diffident of his life and wanted 
to make dispositions of his property, it is easy to understand the reason behind hia 
sudden desire to make such dispositions. It is true that on April 15 he personally 
went to Diwan Bahadur Limaye’s house, but he went in a tonga, and it is admitted 
that within four days his condition became so serious that he was unable to move 
about and thereafter be had to send for Dr. Raje to his own house every day. It is 
also admitted that when the City Survey Officer asked him to be present to swear to 
the contents of his applications, he was not able to go to his office. He sent his pleader 
Mr. Shaikh and in the applications made by him Mr. Shaikh saya that Hajimahamad 
had become too feeble and was unable to attend the Court, and that he being notable 
to write, his thumb impressions had been taken on the vakalatnamas instead of his 
signatures. This shows that his malady became worse and worse day by day and 
he must have apprebended that his death was hearing. The draft will which had 
been shown to Diwan Bahadur Limaye is not forthcoming and it is stated that it has 
been destroyed, possibly because therein he might have stated that as he was not, 
certain of living much longer he wanted to dispose of his property. It is-true that 
defendant No. 1 has not led much oral evidence to prove that on April 15, 1939, Haji- 
mahamad was suffering from a malady amounting to Marz-ul-maut, and he might 
have thought that the admission made by Sahebjadi herself was sufficient to discharge 
the burden of proof which lay on him. When that admission is read with the various 
circumstances that have come out in the evidence, we think that the learned Subordi- 
nate Judge is right in holding that Hajimahamad was suffering from Marz-ul-maut 
when he nfade the gifts. As defendant No. 1, who is one of the heirs, has not given 
his consent to the gifts in favour of the two plaintiffa, they must be held to be incapable 
R "49, i e 
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of being enforced. The appellants are, therefore, not entitled to the properties gifted 
to them by Hajimahamad, and the learned Subordinate Judge ia right in giving them 
a share in those properties, excepting the shop which is held to have been already given 
to defendant No. 1. 

In this view it ia not necessary to consider whether the gift of the bungalow and 
the chawl to Abdul Rahiman was duly completed by a symbolical delivery of posses- 
sion. 

There is, however, one flaw in the decretal order passed by the learned Subordinate 
Judgg. He has passed a final degree and directed the partition to be effected by the 
. appointment of a Commissioner in execution proceedings Acpording to O. XX, r. 18 
(2), of the Code of Civil Procedure, where the Court passes a decree for the partition 
of property or for the separate possession of a share therein, then, if and in so far as 


such decree relates to any immoveable property other than property assessed to the ` 


payment of revenue to the Government, the Court should, if the partition canhot be 
conveniently made without further inquiry, pass a preliminary decree declaring the 
rights of the several parties interested in the property and giving such further direc- 
tions as may be tequired. Such a decree will be a preliminary decree and under 
O. XXVI, r. 13,- of the Code, the Cougt should issue a commission to such person as 
it may think fit to make the partition or separation according tð the rights as declared 
in such decree. Thereafter, -after perusal of the Gommissioner’s report it should pro- 
‘ceed to pass a final decree as provided in O. XXVI, r. 14(3). Until such final decrees 
are passed, the suite should be treated as still pending, and therefore the records should 
be retained umtil the final decrees are passed therein as provided in r. 1 of ch. XII of 
the High Court Civil Manual, Vol. I, p. 145. 

We, therefore, modjfy the decrees of the lower Court accordingly and pase preli- 
minary decrees declaring the shares and directing the appointment of a Commissioner 
to effect a partition as directed by the lower Court. In other respects thé decrees of 
the lower Court are confirmed. The appellants ‘shall pay the costs of the respondents 
in botlf the appeals and bear their own. 2 





Before Mr. Justice Tobi and Mr. Justice Weston. 
BAI LILAVANTI v. VADILAL PURSHOTTAMDAS.* 


Court-feas Act (VII of 1870), Art, 17(v) as amended by Bombay Finance Act (Bom. II of 
1932), Sec. 7 (iv) (c)—Suits Valuation Act (VII of 1887), Sec. 8—Bombay Civil Courts 
Act (Bom. XIV of 1869), Sec. 24—Swit for declaration that certain dectee void—Plaint 
—Court-fees siamp—Jurisdiction—Second Class Subordinate Judge. 

. A guit for declaration that a decree for Ra, 5,366 odd is void and ineffective is governed. 
not by a. 7(iv) (c), but by art. 17(v), of the Court-feea Act, 1870, as amended by Bombay 
Finance Act, 1932. The plaint in such a suit must bear a court-fee stamp of Rs. 15. 
A suit like the above ia not governed by a. 8 of the Suits Valuation Act, 1887, and 
cannot be instituted in the Second Class Subordinate Judge's Court by virtue of a 24: 
of the Bombay Civil Courts Act, 1869. 

k Kisandas Bankailal v. Ragho, doubted. 


THE facts appear as stated in the judgment. - 


J. C. Skah, with N. C. Shak, for the applicants. 
I. I. Chundrigar, with K. T. Pathak, for the opponent. 


Loxur J. This is an application in revision against the findings of the Second 
Clas Subordinate Judge at Dhandhuka that the claim in Suit No. 182 of 1942 filed 
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by the opponent is properly stamped, and“that he has jurisdiction to try the suit. The 
‘suit was filed for a declaration that the decrees passed against thé opponent in Suits 
Nos. 110 of 1937 and 113 of 1937 were obtained by misrepresentation, fraud and 
undue advantage and were, therefore, unenforceable, void and ineffective, and for an 
injunction restraining the petitioners from executing the said decrees. The claim was 
valued at Rs. 5 under s. 7,'cL (iv), sub-cd. (c), of the Court-fees Act, 1870, and the 
same was stated to be the value of the suit for purposes of jurisdiction. The peti- 
tioners; who were the defendants in the suit, contended that as the decrees were for 
an aggregate amount of Rs. 5,366-4-6, the oppongnt had to pay ad valorem fees on 
that amount, and that as that was the value of the subject-matter of the suit, the 
Second Class Subordinate Judge had no jurisdiction to try the suit. On these objec- 
tions two preliminary issues wege framed, and findings were recorded ‘in favour of the 
plaintiff. . The learned Subordinate Judge has held that the plaintiff has claimed a 
declaration with an injunction as a consequential relief, and that, therefore, the suit 
- falls under s. 7, cL. (iv), subcl. (c), of the Court-feed@ Act, so that the plaintiff is at 
liberty to place his own valuation on that claim, and that under a. 8 of the Suits 
Valuation Act, 1887, the same is the valuation for purposes of jurisdiction also. 

Mr. Shah for the petitioners, however, points out that the suit-is really one for 
setting aside two detrees, and such a suit is now govemed by art. 17, cl. (v), of the 
Court-fees Act as amended by she Bombay Finance Act (Bom. Act IF of 1932). 
That clause prescribes for a plaint or memorandum of appeal to set aside a decree 
or award a court-fee of Rs.10, where the amount or value of the property 
involved does not exceed five hundred rupees, and a court-fee of Ra 15 where such 
amount or value exceeds five hundred rupees. Such a suit having been specifically 
provided for by this clause, it is urged that the present suit gannot be brought under 
8. 7 (io) (c) of the Court-fees Act. On the other. hand, Mr. Chundrigar contends 
that the suit as framed is not to have.the decrees set aside, but to have them declared 
as void and ineffective, with an irfjunction as a consequential relief. It is not the 
mere wording or the form of the prayer clause which determines the nature of the 
suit and the court-fees to be paid by the plaintiff. In substance what the plaintiff 
wants is to have the decrees set aside, whether it is worded as a suit for a declaration 
or as a guit for setting aside the decrees. It is further contended by Mr. Chundrigar 
that looking to the contents of the plaint it cannot be said that the plaintiff wants 
the entire decrees to be set aside. He says that the parties had agreed before the 
decrees were passed that he should pay Rs. 2,425 in full satisfaction of the defendants’ 
claim, so that he really wanted to have the decrees modified by reducing the decretal 
amount to Rs. 2,425, and although he has actually prayed that the decrees should be 
declared as unenforceable, void and ineffective, what be actually meant was that the 
decrees were binding to the extent of Rs. 2,425 only, and that they could aot be 
executed against him for any amount in excess thereof. It appears, however, from 
paragraph 6 of the plaint that the plaintiff claimed that even the amount of Rs. 
2,424 had been fully satisfied before the decrees were passed, so that the entire decrees 
were unenforceable when they were passed and, therefore, he really intends to have 
the decrees wholly set aside. Moreover, whatever may be the recitals in the body of 
the plaint, in the prayer clause the plaintiff has clearly asked for a declaration tMat 
the decrees are void and ineffective wholly, and not merely to the extent of the amount 
in excess of Rs. 2,425. The plaint is to be yalued according to the relief claimed, and 
not according to the recitals in the body of the plaint. It is thus obvious that the 
suit is one for setting aside the decrees passed against the plaintiff. The appropriate 
Provision in the Court-fees Act for such a suit ia art. 17 (v) of the second schedule. 
as amended by the Bombay Finance Act (II of 1932). The plaintiff must, therefore, 
state whether the value of the subject-matter is Rs. 500 or more in order to see 
whether the fixed fees payable under that art. are Rs. 10 or-Rs. 15. The subject- 
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matter is obviously the amounts due under the two decrees, namely, Ra 5,366-46. 
As the plaintiff wants to have himself relieved of the liability to pay those amounts 
under the decrees, he must value the plaint accordingly and pay court-fee of Rs. 15 
for the relief of having the decrees set aside, and a separate court-fee on Rs. 5 at 
which he has valued his claim for the injunction. 

It follows from this that even for purposes of jurisdiction the claim has to be valued 
at Ra. 5,366-4-6. In Atsendes Bankatlal v. Ragho* the question whether s. 8 of the 
Suite Valuation Act is applicable to such a suit was considered by Mr. Justice Sen, 
and he held that although &rt. 17 ọf the second schedule of the Court-fees Act could 
be held ta be applicable, yet the fees payable were not fixed fess, but ad valorem fees, 
since a fee of Ra. 10 was prescribed when the amount or value of the subject-matter 
was legs than Rs. 500, and a fee of Ra 15 was preagibed when the amount or value 
of the subject-matter exceeded Rs. 500. With respect, we are not prepared to accept 
this reasoning. The heading of the second echedule itself is “ Fixed Fees”, and the 
mere fact that two such fixed fees are prescribed according to the valua of the eubject- 
matter does not mean that the fees are not fixed, but ad valorem. At the end of the first 
schedule the table of rates of ad valorem fees has been prescribed in the Court-feea Act, 
and the Court-fee payable on a plaint in a euit to set aside a decree is not determined 
according to that table of rates of ad valorem fees. Whether the’value of the subject- 
matter be Ra. 500 or more, the fee to be paid is fixed as either Ra. 10 or Rs. 15, and 
is not to be determined according to the rate given in the table. Hence s. 8 of the Suits 
Valuation Act is not applicable to such a suit, and under s. 24 of the Bombay Civil 
Courts Act (XIV of 1869) the jurisdiction is to be determined according to the amount 
or value of the subject-matter. If the subject-matter exceeds an amount or value of 
Rs. 5,000, then the Second Class Subordinate Judge has no jurisdiction to try the 
suit. In the present case the subjectzmatter of the plaintiffs suit is the setting aside 
of the two decrees under which he is liable to pay Ra 536646. That must be taken 
to be the value of the subject-matter of the suit, and, therefore, the Second Clase 
Subordifate Judge has no jurisdiction to try it , 

We, therefore, make the rule absolute, and order the plaint to be returned to the 
plaintiff to be presented in the proper Court. The opponent shall pay the costs of the 
petitioners throughout. : 





Bejore Mr. Justice Divatis. 
K. P. DALAL v. R. S. JAMADAR.* 


Indian, Arbitration Act (X of 1940), Chap. IV—Oral reference to trial Judge by parties to 
suii—Whether decision so given is award—Whether appeal can Ha from such decision. 

Where parties to a pending sult agree orally to refer their disputes to the arbitration 
of the trial Judge, although the Judge purports to act as an arbitrator, he is not an 
arbitrator within the meaning of the Indian Arbitration Act, 1940, and the decision a0 
given by him is not an award within the meaning of that Act. Such decision is, however, 
final and ig not open to appeal. 

Chengalroya Chetti v. Raghava Ramanuja Doss, relted on 


THE facts appear sufficiently from the judgment. a 


D. B. Desai, with Eastley, Lam & Co., for the appellant. 
G. N. Thakor, with B. G. Thakor and Gagra & Co., for Opponent. 


1 (1943) 46 Bom L, R. 663. ` of Small Causes in Bombay, in Suit No, 170 
* Decided December 1, 1944, Civil Revision of 1944. 

Application No. 394 of 1944, against an order 2 (1919) 37 M. L. J. 100. ° 

passed by M. D. Lalkaka, Judge of the Court 
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DIVATIA J. This revisional application®has been preferred by the plaintiff against 
the decision of Mr. Lalkaka, Small Cause Court Judge at Bombay. * The plaintiff had 
filed an application which was registered as suit No. 170 of 1944 for ejectment against 
the opponent. According to the plaintiff the opponent was his sub-tenant of certain 
premises situated at Gowalia Tank Road, and he wanted possession of the premises 
for his own use. The suit first came up for hearing before Mr. Lalkaka on Janu- 
ary 27 last. The plaintiffs case is that it was suggested by the opponent’s counsel 
on that day that the learned Judge should inspect the premises on February 9 and 
accordingly the learned Judge saw the premises and the hearing of the suit 
was adjourned to February 11. .On that day the parties agreed that the fnatters . 
ee ee Mr. 

Lalkaka suggested that he would pass a decree in the petitioner’s favour if the latter 
found for the opponent before March °30 some premises reasonably suitable to 
the opponent and in respect of which the latter would have to pay rent not exceeding 
Rs. 25 per month ` The said suggestion of the learned Judge was accepted by the 
parties, no evidence was taken or recorded on that day and the hearing of the said 
suit was adjourned till March 30. According to the petitioner he searched for and 
found certain premises for the occupation qf the opponent, but the latter did not 
approve of the same? On March 30 the suit was adjourned to the next day without 
any evidence being heard. On March 31, when it was mentioned to the Court by the 
opponent’s advocate that none of the premises pointed out by the petitioner were suit- 
able to him, the learned Judge immediately passed an order dismissing the petitioner's 


The opponent’s case as appearing from the affidavit filed in this Court is that at 
the firat hearing of the suit on January 27, the learned Judge enquired of the advocates 
of the parties aa to whether they wanted a formal trial or whether they were prepared to 
leave the matter 40 him to be summarily decided’as an arbitrator after hearing the res- 
pective advocates and inspecting the premises. Both the advocates agreed to the learned 
Judge hearing the facts from them and after inspection of the premises by theeCourt to 
submit to his decision as suggested. Thereafter the learned Judge inspected the premises 
on February 9, and gave his decision on March 31. According to the petitioner, how- 
ever, the suggestion for arbitration Was not made until the hearing on February 11 
after the inspection of the premises and that it was on February 11 that the learned 
Judge suggested that the matter should be referted to the sole arbitration of the res- 
pondent’s advocate. That proposal was not agreed to by the petitioner, and ultimate- 
ly Doth pertes agreed that themiaten: saclepate ahold De: dedded: bythe leamed 
Judge as an arbitrator. 

It would thus appear that the parties are not agreed as to the capacity in which the 
learned Judge was to make his final decision. ‘According to the petitioner 
he was to decide as an arbitrator, while according to the opponent, although he 
says in his affidavit that the learned Judge was to decide the dispute as suggested, 
viz. summarily as an arbitrator, he had not to’ act ab a pure arbitrator, but that his 
decision as a Judge was to be accepted as final by the parties. The learned Judge 
in his order of March 31 observes as follows :— 

“ Parties having agreed that I should decide this application summarily as arbitrator after 
seeing the premises and hearing the leamed advocates and such evidence as I may allow to 
be led, I award that this application should be dismissed : no order as to costs 
Application digmissed ; no order as to costs.” 

It is against this order that the plaintiff bas filed this revisional application and it 
is contended by Mr. D. B. Desai on his behalf that the learngd Judge bad no juris- 
diction go pass that order. His main contention is that the learned Judge was 
to decide the dispute as an arbitrator and follow the procedure laid down in the 
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Arbitration Act of 1940 under which fhe arbitration agreement must be in 
writing. It-is furfher contended that the combined effect of s. 2(c), 21 and 40 is 
that though a dispute in a suit pending before the Small Cause Court may be referred 
to an arbitrator, that Court cannot direct that the award made by the arbitrator should 
be filed and a decree drawn up in its terms, but it is the High Court alone that can 
‘do s0, because all that s. 21 does is to enable the Small Cause Court to refer a matter 
` to arbitration and nothing more. It has no power to pass a decree or an order on an 
award. The question, therefore, is whether the learned Judge acted as an arbitrator 
and his procedure was governed by the Arbitration Act. It is on the othe: hand 
, contended by Mr. Thakor on behalf of the opponent that although the words “as 
arbitrator” are used by the learned Judge in his order, it was not intended by the 
parties that he should act as an arbitrator under the Arbitration Act. It was only 
intended that he should decide the dispute between the parties after inspecting the 
premises and hearing such evidence as he allowed to be led, with the result that he 
` had the jurisdiction to decide in any manner be liked and that his decision was not 
to be challenged in appeal or in revision. There is no doubt that if the words “as 
arbitrator ” had not been used in the order by the learned Judge and if it appears that 
the parties agreed that he should decide the dispute in any manner he liked after taking 
such evidence as he thought necessary, hie decision would have been final and that it 
would not have been an award falling under the Apbitration Act. But the difficulty 
is caused by the use of the words “as arbitrator” by the learned Judge himself in his 
order. On the affidavits of the parties he was to decide the dispute, according to the 
plaintiff-petitioner, as an arbitrator, and according to the opponent as if he were an 
arbitrator as urged in this Court although’ in the affidavit itself it is stated that the 
advocates of both sides ggreed to submit to the decision as suggested, viz. ‘to be sum- 
marily decided as an arbitrator. š 

Where the parties merely| agree that they will abide by the decision Which the 
Court may give after taking such evidence as it thinks fit or after inspecting 
the property, the Court does not act as an arbitrator, although there is a 
difference of opinion among the High Courts as to whether the decision in euch a 
case is appealable or not. The point arising in this case, however, is not so much 
as to whether the decision is appealable but whether the Judge was a pure arbitrator 
and hia decision an award under the Arbitration Act of 1940, so that the application 
for reference must be in writing and the formalities for making the award a decree 
of the Court must be complied with Mr. Desai has strongly urged that the op- 
ponent’s own affidavit as well as the order of the Judge show that the learned Judge 
was to decide the dispute as arbitrator, and that therefore the procedure must be 
under that Act, because under s. 47 of that Act its provisions “shall apply to all 
arbitrations and to all proceedings thereunder,” and it is further urged that the Arbi- 
tration Act of 1940 is not merely an amending but a consolidating measure. The 
question, therefore, is whether the proceedings before the Judge became an arbitration . 
when he was asked to decide the dispute as an arbitrator. The word “ arbitration ” 
is not-defined in the Act, but Chapter IV relating to arbitration in suits—and we are 
cogcerned only with such arbitration here—clearly provides that after a written appli- 
cation is made by the parties to refer the cHapute to arbitration, the Court shall by 
order refer the matter to the arbitrator and shall specify a reasonable time for making 
the award, and that thereafter the Court “shall not deal with the matter in the suit 
save in the manner and to the extent provided in the Act. It is further provided 
that in certain circumstances the Court may modify or remit the award to the arbi- 
trator or even supersetie the arbitration and proceed with the suit. In my opinion, 
it is clearly implied in these provisions that the arbitrator in this chapter must be 
a person other than the Judge who forms the Court, dnd I agree with the reasons given 
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by, Sadasiva Aiyar J. in Chengalroya Chetii v. Raghava Ramanuja Doss for holding 
that such an application is not one under sch. II of the Civil Procedgre Code of 1908, 
which is now replaced by the Arbitration Act of 1940. There also the parties agreed 
to abide by the decision of the Judge passed as an arbitrator, and it was beld that 
although the decision was in the nature of an award and binding on the parties to 
the reference, it was not governed by the provisions of sch. II, and the decision was 
not appealable not because it fell under that schedule but because a party cannot go 
back on his consent to abide by the decision. The learned Judge did not agree with 
the reasoning to the contrary in Nidamarthi Mukkanii v. Thommana Romayye,* 
although he agreed with the actùal decision in tRat case that no appeal would lie 
against the decision. In a later décision of the same High Court in Sankaranarayana 
v. Ramaswomick* the learned Chief Justice differed from the reasoning 
in both the former decisions in Chengalroya Chetti v. Raghava Romanuja Doss and 
Nidamarthi Mukkanti v. Thammana Ramayya although he agreed with the final 
orders in both the cases, and he held that on the particular terms of the reference before 
him the right of appeal was not barred. However, the learned Chief Justice does 
observe in his judgment that (p 44)— 

“A Court acting extra cursum curia has been said to act as quasi-arbitrator which may 
be a convenient expression but it does not involve an application of the second schedule to 
the Code of Civil Procedure which ia applicable to arbitration.” 

The view taken by Sadasiva Aiyar J. in Chengalroya Chetti v. Raghava Ramenuja 
Doss which to a certain extent is shared by the learned Chief Justice in Sankara- 
narayana v. Ramaswemiah® is also the view taken by the Allahabad High Court in 
Batjnath v. Dhani Ram. ‚In that case a Munsif was asked to decide a case on an 
inspection of the documents filed and of the locality, and the parties agreed to accept 
his decision. The High Court held that the Munsif, in accepting the position of an 
` arbitrator, had a two-fold capacity. He was an*arbitrator, but he was also the Court. 
It was observed (p. 906) :— s 
“The Civil Procedure Code does nowhere contemplate that a court may give up its own 
duties and take up those of an arbitrator in a sutt before it. Lf an officer should attept such 
a position, he should act after the case has gone to some other court. In that case, his own 
proceedings will be subject to all the rules in echedule II of the Civil Procedure Code and the 
arbitration will be regular and legal, and the anomalous position that now has arisen will 
never arise.” 

I am entirely in agreement with these observations. In my opinion, when a Judge 
is asked to arbitrate between the parties to a suit before him, he does not cease to be 
the Court and betome a pure arbitrator. As I observed before, the provisions of 
Ch. IV of the Arbitration Act, as well as the provisions of sch. II of the Civil Pro- 
cedure Code before that, imply necessarily that when a dispute in a pending suit 
is referred to arbitration, the arbitrator must be a person other than the Judge-presid- 
ing in the Court. Otherwise, the provisions of that chapter would not” be applicable 
at all. It follows, therefore, that even though the learned Judge purports to act as 
an arbitrator, he is deciding the dispute not as’an arbitrator under the Arbitration Act 
but because the parties agreed that whatever he decides will be treated as final and will 
be accepted by the parties. Aa observed -i Maliburya Lawe oF Bagend, Melee 
Edn., Vol. I, p. 624: 

STs cin ae tte ge Geli E anes buts A A T EE S 
decision as final, it ia said that they thereby constitute the Judge a quasi-arbitrator. The 
effect of such an agreement is that the decision of the judge is unappenlable and cannot be 
questioned in any way ; but the judge is not thereby really placed in the position of an 
arbitrator : and his decision is not, and does not in any way resemble, an award.” 


1 (ean) Ros Mee ‘3 EA I. L. R. 47 Mad. 39. 
2 (1902) I. L. R. 26 Mad. 76.. 4 (1929) I. L R 51 All. 903. 
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Mr. Desai has relied on a statement of Jaw in Russell on Arbitration, 13th Edition, 
p. 34, where it is observed that “the subject-matter of an action may be referred to a 
Judge as arbitrator. ‘The Judge in auch a case is merely an arbitrator and has no 
special powers by virtue of the fact that he is a Judge and his award is not subject 
to appeal.” I do not think that those observations necessarily mear that the Judge 
ceases to be a Judge and becomes a pure arbitrator in the sense that he can refer the 
_ dispute to himself and also remit the award to himself. 

As I have been referred to some Indian decisions in the arguments, I will briefly deat 
with them. It is held in Sayad Zain v. Kalabhat!, where both parties to a suit referred. 
the matter in dispute betwéen them to the Court, afid agreed to abide by its decision, 
and the Court passed a decree awarding a certain dim to the plaintiff, that no appeal 
lay from the decree, the decision of the Court being in the nature of an arbitrators 
> award. In that case the words “as arbitrator” were not used in the reference. It 
was agreed that the Court should make a settlement of the dispute between them ac- 
cording to ch. xxxviii of the then Civil Procédure Code which related to the power 
‘of the parties to atate a case for the Courts opinion. The decision of the Court was 
that the proceedings of the Court were extra cursum curta, and the judgment of the 
Subordinate Judge was in the nature of an arbitrators award against which an appeal 
cannot be entertained. It is further observed that the fact that the Subordinate 
Judge gave his award in the form of a decree will not make it a decree from which a 
regular appeal can lie. This decision was followell by the Calcutta High Court in 
Baikania Nath Goswami Vv. Sita Nath Goswami. , There the parties had agreed to 
leave the questions in dispute between them to the-determination of the Court after 
it had made a local inspection, and had also agreed not to raise any objection to the 
game or to prefer an appeal, and it was held that the decision of the Munsif was ir 
the nature of an award and that he could not alter the award once made, or review 
his own decision. This Calcutta decision was not approved of in Baijnath v. Dhan 
Ram? The learned Judgea there were of opinion that the Munsif was entitled to 
review his own decision. But the difference of opinion does not touch the point 
arising before us which is whether the learned Judge lost his capacity as a Judge 
and became a pure arbitrator governed by the Arbitration Act. In my opinion, he 
did not, and therefore the provisions of*the Arbjfration Act would not apply to him. 
That being 90, it is not necessary that the reference to hint must be in writing, and 
the provisions of Ch. IV of the Arbitration Act would not apply. 

For these reasona I hold that the order passed by the learned Judge ia correct, and 
this revisional application must be dismissed. The rule is discharged with coste. 


FEDERAL COURT. 


Before Sir Patrick Spens, Kt., ‘Chief Justice, Mr. Justice Varadackatier ond 
- Mr. Justice Zafrullah Khan. 


BASDEO AGARWALLA v. EMPEROR.” 


Dmg Control Order, 1948, cì. 16—Sanction to prosecute—Sanction must be given before 
prosecution—Effect of subsequent sanction on prosecution, 

Under d. 16 of the Drugs Control Order, 1943, the absence of sanction prior to the 
institution of the prosecution ia not a mere technical defect. The clause is obviously 
enacted for the purpose of protecting the citizen, and in order to give the Provincial 
Government in every case a proper opportunity of considering whether a prosecution 


1 (1899) I. L. R. 23 Bom. 762. E 3 (1929) I. L. R. 61 AH 903. -> 
s.c. 1 Bom. L. R. 366. t Decided, Jomuary ` 19, 1945. Appeal 
2 (1911) IL L. R 38 Cal #1 from Cakutta. i 
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should in the circumstances of each particular case be instituted. Such a clause, even 
when it may appear that a technical offence has been committed, engbles the Provincial 
Govérnment, if in a particular case it so thinke fit, to forbid any prosecution. The 
sanction is not intended to be and should not be an automatic formality and should not 
ao be regarded either by police or officials. 

There may well be technical offences committed against the provisions of such an 
Order like the present, in which the Provincial Government might have excellent resson 
for considering a prosecution undesirable or inexpedient But this decision must be 
made before a prosecution ia started. A sanction after a prosecution has been started 
is a very different thing. The fapt that a citizen is broughtsinto’ Court and charged with 
an offence may very,seriously affect his reputation and a subsequent refusal of sanction 
to a prosecution cannot possibly undo the harm which may’ have been done by the 
initiation of the first atages of a prosecution. © 

The words of the clause are“plain and. imperative. It is essential that the provisions 
should be observed with complete strictness, and where prosecutions have been initiated 
without requisite sanction, they should be regarded as completely null and void; 
and if sanction is subsequently given, new proceedings should be commenced ab initto. 


THE facts are stated in the judgment. 
Mahabir Prasad, Samarendra Nath Mukherjee and R. J. Bahadur, instructed by 


N. R. Bose, for the appellant. 
Sir Brojendra Mitter, and H. K® Bose, indtructed by B. Banerji, for the respondent. 


Spens C. J. The appellant in this case was charged with two offences alleged to 
have been’ committed on April 20, 1944, contravening the provisions of cla 9(a) and 
13(d) of the Drugs Control Order, 1943. He was convicted on June 29, 1944, and 
sentenced to a term of four months’ rigorous imprisonment and a fine of Re. 1,000, or 
in default to a further term of four months’ rigorous imprisorfment. Against this con- 
viction he appealed to the High Court of Judicéture at Fort William in Bengal, and 
on November 13, 1944, his appeal was dismissed, although the sentence of imprison- 
ment was reduced from four months to one month. A certificate under s. 2Q6 of the 
Government of India Act, 1935, Was granted and hence the appeal to this Court 

The Drugs Control Order, 1943, provides by cl. 16 as follows :— 

“No prosecution for any contraventian of the provisions of this Order shall be instituted 
without the previoug sanction of the Provincial Gavernment.....” 


In purported compliance with the provisions of cl 16, the Provincial Government 
of Bengal made an order sanctioning the prosecution of the appellant by a document 
dated May 23, 1944, in the following terms +— 

“Whereas ıt appears from a report of the Deputy Commnilasioner of Police, Enforcement 
Department Calcutta that. .. Basudev Agarwalla, son of Anandram Agarwalla. . of 185 
Harrison Road, Calcutta, clo Mesars. Umashankar & Co., Lid, sold on Apml 20, 1944, 
6X1 cc ampoules of Emetine Hydrochloride containing 1 gr. each to Babu H. N. Roy, 
Sub-Inspector of Excise employed on drugs control work for Rs. 13 in contravention of 
cl. 9 of the Drugs Control Order, 1943, the Provinsial Government, in exercise of the power 
conferred by cl. 16 of the said Order, sanction the prosecution of the aforesaid . Basudev 
Agarwalla under sub-rule (4) of rule 81 of the Defence of India Rules. à 

(Sd) S BaN, . 
Secretary to Government of Bengal.” 


It was argued before us that the sanctiotf in the above form did not comply with 
the provisions of s. 49 and 59 of the Government of India Act, 1935. It wad sug- 
gested that under those sections the sanction must be expressed to be given by the 
Governor and that it was improper that the Provincial Government should have 
purported to sanction the prosecution. This argument was apparently based on what 
were assumed to have been the views of the majority of this Court in King-Emperor 

R. 50. 
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v. Sibnaih Banerjee. But as pointed out I that case where special statutory powers 
are conferred andespecific provision is made in the statute as to the manner in which 
the powers are to be exercised, they should be exercised by the authority and in the 
manner specified in the statute and in strict conformity with the provisions thereof. 
In this case the provisions of cl. 16 expressly authorise the previous sanction of the 
Provincial Government, and accordingly in our judgment no valid objection can be 
taken to the form of the sanction purported to be given in this case. 

It was then argued that on the facts of this case the prosecution had been instituted 
prion to the giving of the sanction in question ‘and fhat accordingly having regard to 
the very definite provisions of cl. 18, the proceedings and conviction must be null and 
void. 

From the Order Sheet of the Chief Presidency Magistrate’s Record it appears that 
the appellant was produced before the Chief Presideficy Magistrate on May! 2, 1944, 
and a challan under rr. 81(4) and 121 of the Defence of India Rules filed on that 
day. Thereupon the Chief Presidency Magistrate made an order transferring the case 
to another Magistrate. Later, on the same day, the appellant was brought before that 
Magistrate who adjourned the case to May 16, 1944, for evidence and made an order 
directing that the appellant should give bail in Rs. 200 to appear on May 16. 
On May 16 it was noted on the Order Sheet that sanction had ‘not been received. None 
the leas the Magistrate made further orders directing that the case be adjourned to 
May 24 for evidence, that the prosecution witnesses be suntmondd for that day and 
for bail as before. Against the entry of May 24, 1944, a note appears in the margin 
of the record “ sanction filed”, and the entry proceeds to record that three prosecu- 
tion witnesses were examined and further adjournment ordered. Thereafter the case 
is recorded as proceeding in the usual way up to convictidn and sentence on 
"June 29, 1944. 

From this it is clear that tha eancfion was not filed until May 24, 1944, but that 
in the meantime from May 2 onwards, the prosecution had been put in motion and 
various .gteps taken by the Magistrates. It. would appear that when the absence of 
sanction- was noted, it was considered to be a måtter of little importance, which it 
ee er re tee reas niga meee 
the ordinary course of a prosecution. 

fk ERE High Coant alo it aopean teas been oai dha tie ala alee 
little more than a mere technical objection and that, as the more material part of 
the prosecution proceedings did not take place until after the sanction had been re- 
ceived, it waa possible to ignore the fact that the proceedings bad been instituted 
without such a sanction. In this Court too we were asked to treat the matter on 
much the same lines, being invited to hold that whilst, no doubt, all that had been 
done in the matter prior to May 24 was without jurisdiction, that could be severed 
from the subsequent proceedings and the latter be regarded as separate and fresh pro- 
ceedings properly sanctioned. In this connection we were also referred to as. 196 and 
197 of the Code of Criminal Procedyre and cases decided in connection with such 
sections. But having regard to the difference in the wording of the sections in question 
” as compared with the wording of cL 16 of tha Drugs Control Order, 1943, we were 
umable td get any. material assistance from such cases. 

In our view the absence of sanction prior to the institution of the prosecution can- 
not be regarded as a mere technical defect. Theeclause in question was obviously 
enacted for the purpose of protecting the citizen, and in order to give the Provincial 
Government in every case a proper opportunity of considering whether a prosecution 
should in the circumstances of each particular case “be instituted at all. Such a clause, 
even when it may appear that a technical offence has been committed, enables the 
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Provincial Government, if in a particular che it so thinks fit, to forbid any prosecu- 
tion. The sanction is not intended to be and should not be an aufbmatic formality 
and should not so be regarded either by police or officials. There may well be techni- 
cal offences committed against the provisions of such an Order as that in question, 
in which the Provincial Government might have excellent reason for considering a 
‘prosecution undesirable or inexpedient. But this decision must be made before a prose- 
cution is started. A sanction after a prosecution bas been started ia a very different 
thing. The fact that a citizen is brought into Court and charged with an offence 
may. very seriously affect his reputation and a supeequent refusal of sanction to a 
prosecution tannot possibly undo the harm which may have been done by the tnitia- 
tion of the first stages of a prosecution. Moreover in our judgment the official by 
whom or on whose advice a sangtion is given or refused may well take a different 
view if he considers the matter prior to any step being taken to that which he may 
‘take if he is asked to sanction a prosecution which has in fact already been started. 
In our judgment the words of cl. 16 of this Order ard plain and imperative, and 
it is essential that the provisions should be observed with complete strictness and 
where prosecutions have been initiated without the requisite sanction, that they should 
be regarded as completely null and void, and, if sanction is subsequently given, that 
new proceedings should be commenced ab initio. Only so can the protection intended 
for the citizen be assured. In oumjudgment the prosecution in this case was clearly 
instituted without the previous sanction required by cl. 16, and it is not possible 
to sever the proceedings prior to May 24 from those occurring on and after this date. 
‘Consequently, as, when the sanction was obtained, no new start was made, the whole 
proceedings in this case are null and void. 

The appeal must accordingly be allowed and we direct the case to be remitted 
ta the High Court, and declare that in place of, the conviction recorded against the 
appellant an order shall be made quashing all the proceedings for want of jurisdiction. 
‘The appellant will be released from his bail and the fine if paid will be refunded. 








Before Sir Patrick Spens, Kt.. Chief Justice, Mr. Justice Varadackariat, and 
Mr, Jusiéce Zafrullah Khan. 


SURAJ PARKASH v. EMPEROR* 


‘Government of India Act (26 Geo. V, c. 2), Sec! 270—Prosecution—Sanction—Absence of 
sanction, effect of. . 

In casea to which a. 270 of the Government of India Act, 1935, applies, the words of 
the section require that*if proceedings be instituted before sanction under the section is 
obtained, such proceedings are wholly void, and new proceedings must be instituted after 
the sanction is obtained. -` . 


THE facts are not necessary to be stated. f + 


Sardar Raghbir Singh, instructed by Ranjit Singh Narula, for the appellant 

Sir Brojendra Mitter, Advocate General of India, and S. K. Bose, instructed by K. 
Y. Bhandarkar, and R. C. Soni, instructed by Tarachand Brijmokanlal, for the res- 
“pondent. : j 
SNS C. J. in thin apiical t ia been s a die a a be ees 
missed on the ground that under O. XVIE r. 1, it was presented out of time. It 
haa also been questioned whether the order appealed against is a final order within 
the meaning of those words in s. 205(1) of the Government of India Act, 1935. We 
‘do not propose to deal with either of those points, for in any event in our judgment 
ithe offence under s. 408 on s. 409 of the Indian Penal Code with which the appellant 


~ Decided, January 19, 1945. Appeal from Lahore, 
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is charged is not one in respect of which the protection of s. 270 of the Government 
of India Act, 1985, can be claimed.—(Seq Hori Ram Singh v. The Crown). The 
appeal is accordingly dismissed. 

We would, however, take this opportunity of saying that in cases to which a. 270. 
of the Constitution Act applies, the words of the section in our view require that if 
Proceedings be instituted before sanction under the section is obtained, such pro- 
ceedings are wholly void, and new proceedings must be instituted after the sanction 
is obtained. Unless this view is strictly observed, the protection intended by the 
section would be liable to become in practice serioyely reduced. i 


Before Sir Patrick Spens, Ki., Chief Justice, Mr. Justice Voradackariar, and 
Mr. Justice Zqfrullah Kahan. 


BASANT CHANDRA GHOSE v. EMPEROR" 


Ordinance III of 1944, cl. 11—Wkesther ultra viree—Order of detention, validity of— 
Whether defective order can be cured by subsequent valid order—Order of detention 
against detenue—Valid order during course of trial, whether operative. 

Ordinance IIT of 1944 is not wlira vires the Governor General, even though it purports: 
to authorise detention on the ground that the detenue was lik4ly to act in a manner 
prejudicial to the efficient prosecution of the war, ; 
Clause 11 of the Ordinance is not invalid for the resson that it precludes certain 
matters being adduced in evidence. 

Once an order of detention has been made, it must be taken prima facie, that ia until 
the contrary is proved, to have been properly made and that the requisite aa to the 
belief of the authority -competent to make it has been complied with. The mere fact 
that the detenue challenges the factum or the bona fides of the order or the fact that 
the officers of Government must natyrally be in possession of information on the subject 
doea not amount to “the proof to-the contrary” so as ta make it incumbent on the 
Government to adduce evidence in support of tHe order. 3 
Liyersidge v. Sir Jokn Anderson? and Green v. Secretary of State for Home Affairs, + 
followed. 

Even if in cases ih which it is open to the Court to examine the validity of the grounds 
of detention, a decision that certain alleged grgunds did not warrant a detention may 
preclude further detention on the same grounds; but wherd the earller order of deten- 
tion ia held defective merely on formal grounds, there is nothing to preclude a proper 
order of detention being based on the pre-existing grounds themselves especially in cases. 
in which the sufficiency of the grounds is not examinable by the Courts, = 

An order for detention can be passed against a person who is already under detention. 

-Kamla Kant Azad v. King-Emperor,t commented on. f 

If at any time before the Court directs the relense of the detenue, a valid orden direct- 

~ ing hia detention is produced, the Court cannot direct his release merely on the ground 
that at some prior stage there was no valid cause for detention ` 


THE facts are set forth in the judgment. 


S. C. Ghose, with B. C. De, instructed by, Gurudayal Sakay, for the appellant. 

Sir Brojendra Mitra, Advocate General of India, and H. K. Bose, instructed by 
K. Y. Bhandarkar and Mahabir Prasad, Advocate General for Bihar, and R. J. 
Bokadur, instructed by S.P. Varma, for the respondent. 

Spens C. J. This is an appeal byi a detenue against an order of the High Court 
at Patna dismissing his application under s. 491 of the Criminal Procedure Code. 
The appellant was arrested on March 27, 1942, under an order dated March 19, 1942, 
purporting to be made by the Governor of Bihar in exercise of the powers conferred. 

1 [1989] F. C. 159 2 [1942] A. C. 206. 


* Decided, January 19, 1945. Appeal from 3 [1942] A. C. 284. ° 
Patna. 4 (1943-1944) I. L. R. 23 Pat. 262. 


* 


0 
1945. ] BASANT CHANDRA GHOSE V. EMPEROR (F. C.)—Spens C. J. 397 


by r. 26 of the Defence of India Rules The application under s. 491 was filed on 
April 28, 1943. For one reason or another, the hearing of the applic@tion was delayed 
till February, 1944, and in the meanwhile, Ordinance III of 1944 was promulgated on 
January 15, 1944. The application was dismissed by the High Court; but, on 
appeal, this Court held that the new Ordinance (Ordinance No. III of 1944) did 
not take away the power of the High Court to deal with the matter and accordingly 
remitted the case to the High Court with a direction that the petition be restored to 
the file and disposed of in due course of law. The order of this Court was passed 
on May 23, 1944. On July 3, 1944, the Governor of «Bihar passed two orders, 
Nos. 3928-C and 3929C. By the first, be cancelled the order of detention ‘dated 
March 19, 1942, and by the second, he directed the detention of the appellant on 
the ground that it was necessary so to do ‘ ‘with a view to preventing him from acting 
in a manner prejudicial to the maintenanct of public order and the efficient prosecu- 
tion of the war.” ‘When the application again came on for hearing before the High 
Court, reliance was placed by the Advocate General of Bihar on the order of July 
3, 1944, and he contended that it was unnecessary in the circumstances to enquire 
into the validity of the order of March 19, 1942. Objection was taken on behalf of 
‘the detenue to this course and the validity of the orders of March 19, 1942, and 
July! 3, 1944, was quéstioned on various grounds. These contentions were discussed 
at considerable length by the learged Judges of the High Court and they held that 
the objections were untenable ; the petition was ‘accordingly dismissed. Hence this 
appeal. 

- Two constitutional points were urged before us. The first was to the effect that 
Ordinance No. ITI of 1944 wag ultra vires the Governor General in so far as it purport- 
ed to authorise detention on the ground that the detenue was likely to act in a manner 
prejudicial to the efficient prosecution of the war. It was cofttended that legislation 
relating to the prosecution of war was not witlfin the ambit of any of the lists in 
Schedule VII to the Constitution Ast and that therefore neither the Indian Legisla- 
ture nor the Ordinance-making authority was competent to legislate in respect of 
that topic. It was recognised thaf “preventive detention for reasons of State con- 
nected with defence” waa a subject specified in entry No. 1 in List I, but it was urged 
that it could not be assumed that thesproeecution of the war was necessarily a matter 
of defence and that the war may in certain circumstances be a war of aggression or 
conquest. We are of the opinion that there is no force in this contention. The refer- 
ence to “tothe efficient prosecution of the war” in the Ordinance as well as in the Order 
of detention must be understood in the light of the circumstances in which the Ordi- 
nance came to be passed. The language of cl. 3 of the Ordinance is anly a repetition 
of the language of s. 2(i) of the Defence of India Act and that Act begins by refer- 
ring to the proclamation of the Governor General under s. 102 of the Constitution 
Act to the effect that the security of India is threatened by the war. Events of which 
the Court is entitled to take judicial notice were happening in 1942, 1943 and 1944 
with reference to which it could clearly be postylated that the efficient prosecution of 
the war was necessary for the defence of India. 

It was next contended that cl. 11 of the Ordinance was invalid in so far as it pre- 
cluded certain matters being adduced in evidence. It was said that this was in effect , 
an attempt to repeal pro tanto certain provisions of the Indian Evidence’ Act, 1872, 
and it was not within the power of the Governor General to do so by an Ordinance. 
This contention is misconceived. It was admitted that it was within the power of the 
Govemor General to enact such a provision to be in force during the time that the 
Ordinaace itself was in force. What was contended was that he had no power to 
affect the provisions of the Evidence Act permanently. Clause 11 of the Ordinance 
does not purport tò do so Its words are general. The utmost that could be said is 
that if the prohibition enacted by it were sought to be enforced after the expiry of the 
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Ordinance, a question might arise as to whether the prohibition would then remain 
in force. But that is no ground for holding that the clause is invalid even in so far 
as it prohibits certain things being done during the currency of the Ordinance. Ob- 
jection was also taken to the validity 6f subcl. (2) of cl. 11. It was contended on 
the authority of Chester v. Bateson’ that such a provision could not be said to be for 
the peace and good government of British India and could not therefore be held to be 
authorised by s. 72 of the Ninth Schedule to the Constitution Act. It is unnecessary 
for the decision of this case to deal with this question even if it were open to the 
Court to examine the corgectness of the decision of the Governor General as to the 
requirements of any particular situation. i 
With the leave of the Court, a mimber of confentions relating to other aspects of 
the case were urged before us. As we are of the opinion that there is no substance 
in any of these contentions, they may be briefly dealt with. It was broadly maintained 
that neither the order of March 19, 1942, nor the order of July 3, 1944, was a bona 
fide exercise of the power entrusted ta the Governor and that they were paseed for 
other ulterior ends unconnected with the maintenance of public order or the efficient 
prosecution of the war. It was urged that as the, detenud challenged the bona fides 
of the order and as the reasons and circumstances relating thereto were wholly within 
the knowledge of the officers of Govefnment; it was incumbest upon the Crown to 
examine these officers to establish the bona fide character of the order, and that as 
they have not been examined, the Court must draw the inference. that the order was 
not made in the bona fide exercise of the power. It was even contended that after 
the proclamation under s8. 93 of the Constitution Act, the Crown was no longer entitled 
to rely on s. 59(2) of that Act and cl. 10(3)! of Ordinance III of 1944 and that the 
order of July 3, 1944, should therefore be formally proved. A complaint was also 
made that the High Court acted improperly in dismissing the application of the detenue 
to summon Mr. Houlton, the Chief*Secretary to the Government of Bihar, who had 
signed the orders of July 3, 1944. This line of argument is in our opinion untenable. 
` It was po doubt open to the detenue to show that the order was not in fact made by 
the Governor of Bibar or that it was a fraudulent exercise of the power. The observa- 
tions in Liversidge v. Sir John ‘Anderson® and Green v. Secretary of State for Home 
‘Affairs? establish that the burden of substantiatjng these pleas lieson the detenue. In 
the words of Viscount Maugham, once the order is proved or admitted, “it must be 
taken prima facie, that is until the contrary is proved, to have been properly made and 
that the requisite as to the belief of the Secretary of State (here, the Governor) was 
complied with.” As regards proof of the orders, we find nothing in the proclamation 
under s. 93 to exclude the application of s. 59(2) of the Constitution Act or cl. 10(3) 
of the Ordinance. The proclamation suspends only so much of s 59 as requires 
“ consultation with the ministers.” The mere fact that the detenue challenges the 
factum or the bona fides of.the order or the fact that the officers of Government must 
naturally be in possession of information on the subject cannot be said td be “ proof 
to the. contrary” so as to make it ingumbent on the Government to adduce evidence 
in support of the order. In Grean’s caset Goddard L. J. (as he then was) referred 
to the possible ignorance of the detemue as to the reasons for his internment and said 
that that would not shift the burden of proof, because “it in no way shows that the 
Secretary óf State had not reasonable cause to believe or did not believe” that it was 
necessary to detain the person. Reference was made to Rex. v. Carr-Briant® as to 
the extent of the proof required to rebut the presumption in such cases; but as no 
proof whatever is forthcoming in this case, no question of quantum of proof arises. 
The detenue no doubt made some sweeping assertions in his affidavits but no materials 


1 [1920] 1 K. B. 829. i 4 (1942) A. C, 284. 
2 [1942] A, C. 206. 5 [1%3] 1 K. B. 607. bd 
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or sources of information with reference to which these assertions were made were 
disclosed in the affidavit. No value can therefore be attached te these assertions. 
Even these affidavits did not assert that the orders of July 3, 1944, were not in fact 
made by the Governor. As regards the deterlue’s application to summon Mr. Houlton, 
it was certainly within the discretion of the learned Judges of the High Court to dis- 
mise it if they considered that it was only an attempt to fish for information that 
might be turned to some account by the detenue. To permit such a device would prac- 
tically be to allow the rule as to the onus of proof to be circumvented. 

It was next contended that the, very fact of the cancellgtion of the order of March 
19, 1942, by the order,of July 3, 1944, and the p&ssing of a fresh order of detention 
on July 3, 1944, showed mala fides. It was said that the orders of July 3, 1944, were 
passed pending the further hearing before the High Court, in order to burke an enquiry 
into the circumstances connected? with the order of March, 1942. We are unable to 
draw any such inference from the sequence of these orders. Reports of the decisions 
of this Court and of the High Courts show that during 1943 and 1944 different views 
were held in different quarters as to the formalities necessary for a valid order of 
deténtion and as to the authority entitled to pase such an order. If in view of pos- 
sible defecta of this kind in connection with the order of March 19, 1942, a freah order 
of detention was passed in July, 1944, so a8 to avoid any argument based on such 
defects, such a course will not jystify any inference of fraud or abuse of power. 

It was next argued as a matter of law that once the order of March 19, 1942, had 
been cancelled, there was no power to pass a fresh order of detention except on fresh 
materials and it was contended that thd learned Judges of the High Court were not 
justified in presuming that fresh materials must have existed when the order of July, 
1944, was made. The first step in this argument seems to us unwarranted. The ob- 
servations of the Court of Appeal in Ex parte Bud show that in this 
broad form the proposition is untenable. It *may be that in cases in which it 
is open to the Court to examine the validity of the grounds of detention a decision 
that certain alleged grounds did not warrant a detention will preclude further deten- 
tion on the same grounds. But Where the earlier order of detention is held defective 
merely on formal grounds there is nothing to preclude a proper order of detention 
being based on the pre-existing grognds themselves, especially in cases in which the 
sufficiency of the grounds is not examimable by the Courts. There is equally no force 
in the contention that no order of detention can be passed against a person who is 
already under detention. The decision of the Patna High Court in Kamla Kant 
Azad v. King Emperor? cannot be understood as laying down any such proposition as 
a general proposition of law. The learned Judges seem to have drawn an inference 
of fact from the circumstances of the case that the order then in question was not 
one made in the bona fide exercise of the Governors powers. 

It was finally contended that as the previous order of this Court directed an enquiry 
into the validity of the detention under the order of March 19, 1942, the decision of 
the High Court must be limited to that questiqn and that it was not open to the High . 
Court to base its decision on tne subsequent order of July 3, 1944. This contention 
proceeds on a misapprehension of the nature’ of kabeas corpus proceedings. The 
analogy of civil proceedings in which the rights of parties have ordinarily to be ascer- 
tained as on the date of the institution of the proceedings cannot be invoked here. If 
at any time before the Court directs the release of the detenue, a valid order directing 
his detention is produced, the Court canndt direct his release merely on the ground 
that at some prior stage there was no valid cause for detention. The question is not 
whether the later order validates the earlier detention but whether in the face of the 
later valid order the Court can direct the release of the petitioner. - 

The gppeal fails and is dismissed. : 

1 [182] 1 A. E. R 1, 373. 2 (194344) IL. L. R 23 Pat. 252. 
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APPELLATE CIVIL. 


‘Before Mr. Justice N. J. Wagia and Mr. Justice Rajadhyakska. 
JANGUMIYA SULEMAN MADIWALE v. HASHAMSAHEB.* 


Court-fees Act (VII of 1870), Sec. 7(ix), Art. d, sch. I—Decree in redemption suit—Appeal 
to reduce liability imposed by decree—Court-jeeon memorandum of appeal, valuation of. 
In an appeal from a decree in a redemption suit, when the right to redemption is no 
longer in dispute, and the appellant merely seeks to reduce the liabilty imposed upon 
him by the trial Court, the courf-fees on the memérandum of appeal must be paid on 
the amount in respect of which he seeks to avoid ‘liability. In such a case the memo- 
randum of appeal is governed by art. 1 of ach. I to the Court-feea Act, 1870, and not 
by a 7 (ir) of the Act. : ° 
Case-law considered. 

Surt for accounts and redemption. One Sulemankhan mortgaged his property to 
Kasimkhan for Rs. 1,000 on January 1, 1896. -The mortgage was a usufructuary 
one. On June 8, 1938, Jangumiya and others (plaintiffs), who were the heirs of Sule 
toankhan, filed a suit against defendants Nos. 1 to 8, who were the heirs of the mort- 
gagee, for taking accounts of the-mortgee and for redemption. «The defendants inter 
alia contended that while they were in possession of the suit property they had to pay 
Rs. 4,000 to save the property from being sold in execution of a decree in respect of a 
prior mortgage and therefore they were entitled to get credit for that amount and 
interest thereon. At the trial the plaintiffs admitted that Rs. 1,000 were due to the 
defendants under the suit mortgage. The trial Judge beld that the plaintiffs were 
bound to reimburse the defendants in respect of the amount they had spent to prevent 
the property from being sold in execution of a decree obtained in respect of an earlier 
mortgage. (The decree of the trial Jfidge is set out in the judgment.) The plaintiffs 
filed an appeal against this decree. In the memosandum of appeal it was prayed that 
the appeal should be allowed with ail costs in both the Courts, by holding that the 
defendants were not entitled to claim Rs. 9,150 in the suit and that the plaintiffs were 
bound to pay only Rs. 1,000. When this memorandum of appeal was presented to 
the appellate Court it held that as the plaintiffs gad obtained a decree for redemption 
on payment of Rs. 10,150 of which they admitted liability only to the extent of 
Ra. 1,000, they should pay court-fee on the additional sum of Rs. 9,150 which they 


-were liable to pay under the decree and which liability they sought to avoid by filing ` 


the appeal. The plaintiffs were ordered to pay ad valorem fees on Rs. 9,150 within 
‘one month. On non-payment of the court-fees by the plaintiffs within the time dllow- 
ed the appeal was rejected. 

The, plaintiffs applied in revision to the High Court. 

K. G. Datar, for the applicants. 

D. R. Monerikar, for opponent No. 1A. 

A. A. Adarkar, for opponents Nos. 8 to 6. 

B. Moropenth, for opponents Nos. 11 and 12. 


RAJADHYAKSHA J. This is an application in revision against an order passed by 
the District Judge at Belgaum directing the plaintiff-applicanta to pay ad valorem 
court-fee on Ra 9,000. The fee that was ordered to be paid by the Court’ was not 
paid, and the appeal was, thereupon, refetted for non-payment of court-feea 

In this case the plaintiffs filed a suit to redeem, along with defendants Noe. 9 and 
10, as heirs and legal representatives of the original E for 

* Decided, Marc i 
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Ra 1,000 in favour of defendant Noe. 1*to 8 effected on January 1, 1896. The 
Mortgage was a usufructuary one. The plaintiff filed the suit for taking accounts of 
the mortgage and for redemption. 7 

The suit was resisted on several grounds. It was contended by the defendants that 
the suit was barred by the decree in Suit No. 15 of 1908. They also contended that 
they had effected several improvements and were entitled to get credit therefor in 
taking accounts. But the principal contention was that while they were in possession 
of the suit property as mortgagees, they had to pay Rs. 4,000 to save the property 
from being sold in execution of a gecree in respect of a prior mortgage. They, there- 
fore, contended that they were entitled to get credit for that amount and ihterest 
thereon under s. 72 of the Transfer of Property Act. ‘When the suit came up for trial, 
the defendants did not press thaf the suit was barred by res judicata and alsa gave 
up their contention in respect of the improvements and the expenses of litigation. The 
plaintiffs admitted that Rs. 1,000 were due to tha defendants under the suit mortgage, 
and that, therefore, there was no necessity for taking accounts. But in respect of the 
main contention of the defendanta, the learned trial Judge came to the conclusion 
that the plaintiffs and defendants Nos. 9 and 10 were bound to reimburse defendants 
Nos. 1 to 8 in respect of the amount! that they, spent for preventing the property from 
being sold in executidn of a decree obtained in respect of an earlier mortgage ; and 
ultimately the learned trial Judge passed a decree in the following terms : 

“The plaintiffa and defendants Noa. 9 and 10 do pay Ra. 10,150 with costs of the suit and 
future interest at 6 per cent. on Ra. 5,000 from the date of the suit til] satisfaction to defend- 
anta Nos. 1'to 8 within six months from to-day. On their doing so, the defendants shall 
deliver up to the plaintiffs and to defendants Nos. 9 and 10 all documenta in their possession 
or power relating tq the suit mortgaged property described in the schedule to the plaint and 
shall further transfer possession of the suit property at plaintiffs’ com free from the mortgage 
encumbrances. On the failure of the plaintiffs and* defendante Nos. 9 and 10, defendants 
Noe. 1 to 8 may apply for a final decrep.” 

Against this decree the.plaintiffe filed an appeal in the District Court of Relgaum. 
In the memorandum of appeal it wks prayed “that the appeal should be allowed with 
all costs in both the Courts, by holding that defendants Nos. 1 to 10 were not entitled 
to claim Rs. 9,150 in this suit and thatthe plaintiffs were bound to-pay only Rs. 1,000.” 
There was also a prayer in respect of the dismissal of the suit against defendants 
Nos. 11 and 12 with which we are not concerned. It was stated that the appeal te- 
lated to the following points: (1) The finding of the lower Court to the effect that 
defendants Noe. 1 to 8 are entitled to recover Rs. 9,150 in the suit before the plaintiffs 
are allowed to get possession of the lands; and (3) The lower Court’s finding that 
the plaintiffs are not agriculturists, and its consequent omission to extend the benefits 
of the Dekkhan Agriculturists’ Relief Act to them. In respect of the first prayer, the 
relief was valued at Rs. 200 only, as a declaration that defendants Noa. 1 to 8 were 
not entitled to recover Rs. 9,150 was thought to be sufficient. For the third relief, 
viz. that the plaintiffs should be held as agrjculturists, the claim was valued at 
Rs. 200. And in the end, it was prayed that the amount found due may be made 
payable by easy instalments. When this memorandum of appeal was presented to 
the Court at Belgaum, a question arose whether’ proper court-fees had been paid m 
respect thereof, the office contention apparently being that as the plaintiffs-appellants 
had obtained a decree for redemption on payment of a sum of Ra 10,150 out of which 
the plaintiffs admitted liability only to the extent of Rs. 1,000, they should pay court- 
fee on the additional sum of Rs. 9,150 which they were liable to pay under the decree 
of the Court and which liability they sought to avoid by filing the appeal. After 
hearing the parties, the learned District Judge passed an order on June 21, 1941, that 
the office gontention was correct and that ad valorem fees ought to be paid on Rs. 9,000 
and odd within one month. In coming to this conclusion,- the learned Judge relied 
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on the authority of Makadeo Prasad v. Gorakh Prasad. The court-fees that were 
ordered to be paid were not in fact paid within the time allowed, and thereupon the 
appeal was rejected for non-payment of court-fees. It is against’ that order that the 
plaintiffe have filed this application in revision. 

Tt has been contended by Mr. Datar, the learned advocate for the applicants, that 
the view of the learned District Judge is not correct and that the court-fee to be 
paid on the memorandum of appeal must be decided by reference to s. 7, cl. (ix), of 
the Court-fees Act, and not with reference to art. 1 of sch. I of the Act. His contention 
is that even in appeal the subject-matter of the dispute is the right to redeem on pay- 
ment of a certain sum of money, and that, therefare, the matter should be governed 
not by art. 1 of sch. I but by d. (ix)! of s. 7 of thd Court-fees Act. In support of this 
contention, he has relied on a decision of this Court, in Umarkhan v. Mahomedkhan*™ 
and the judgment in Gopal v. Gangaram.?` 

Section 6 of the Court-fees Act is the charging section and lays down that :— 
“..no document of any of the kinds specified as chargeable in [either] the first or second 
schedule to this Act annexed shall be filed, is exhibited or recorded in any Court of Justice, 
or shall be received or furnished by any public officer, unleaa in respect of such document. 
there be paid a fee of an amount not lew than that indicated by either of the said schedules 
as the proper fee for euch document.” * 


The relevant article in this connection is art. 1 af sch. I which refers to a plaint, 
written statement pleading a set-off or counter-claim or memorandum of appeal (not 
otherwise provided for in the Act) or of croas-objection and to the court-fee to be 
paid on such a document. The document with which we are concerned is a memo- 
randum of appeal, and unless there is other provision made elsewhere in the Act, the 
court-fee payable on the memorandum of appeal would depend on “ the subject-matter 
in dispute” Now, if is perfectly clear that the real subject-matter in dispute in appeal 
waa the liability imposed upon the plaintiffs of the payment of Rs. 10,150 (which the 
plaintiff-appellants disputed to the extent of Rs’ 9,150) before they were entitled to 
take posession of the property. If, therefore, art. 1 of ach.-I applies, it is obvious 
that the plaintiff-appellants were bound to pay court-fees on Rs. 9,150 as directed 
by the learned District Judge ; and this position is not disputed by the learned advo- 
cate who appeared for the applicants. But it wes contended by Mr. Datar that there 
is other provision made in respect-of appeal of this kind, and the words “ not other- 
wise provided for in this Act” excluded the operation of art 1 of sch. I to memo- 
randum of appeal of the kind with which we have to deal; and in this connection he 
urged that the other provision that is referred to in the Act is the one in cl. (tx) 
of a 7, which says that in suits against a mortgagee for the recovery of the pro- 
perty mortgaged' and in suits by a mortgagee to foreclose the mortgage, or 
where the mortgage is made by conditional sale, to have the sale declared 
absolute—the amount of fee payable under the Act shall be computed accord- 
ing to the principal money expressed to be secured by the instrument of mortgage 
Mr. Datars argument was that as*the principal money expressed to be secured 
by the instrument of mortgage is Rs.- 1,000, the court-fee liable to be paid on the 
memorandum of appeal is on that sum. This contention immediately raises the ques- 
tion whether cl. (ix) of a. 7 applies to appeals. On this point, there has been a great 
divergence of opinion among the various High Courts.in India. In Lekhk Ram v. 
Ramji Das it was held that in such cases art. 1 of ech. I of the Court-fees Act applied 
to the appeal and not cL (ix) of 4 7, and that the proper court-fee was, therefore, 
ad valorem on the amount of the subject-matter in dispute in appeal. In the case of 
Nepal Rai V. (Debi Prasad" the plaintiff obtained a decree for redemption conditional 
1 Reel ag Ga ae 4 ae Lee 
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on the payment by him of a eum fixed by the decree. The plaintif appealed upon 
the ground that such sum was in excess by a specified amount of the sum rightly 
payable by him for redemption. It was held that “the court-fee payable on the 
memorandum of appeal was to be calculated according to the sum which the appellant 
claimed to have deducted from his decree, and not, as in the case of a suit for redemp- 
tion, according to the principal sum secured by the mortgage.” This case is on all 
fours with the case before us. In giving judgment in that case the leamed Chief 
Justice observed as follows (p. 449): 

Section 7, sub-s. (ix) “is confned to a quit apperently, and not to-an appeal. In 
schedule I to the Act we find that in the case of a plaint or memorandum of appeal not other- 
wise provided for in the Act, except those mentioned in section 3, an ad valorem fee is 
payable at the rate mentioned in that schedule. In this schedule a memorandum of appeal 
is specifically mentioned, while in section 7 of’the Act a memorandum of appeal is not men- 
tioned. Therefore, I take it that if in the case of an appeal the value of the subject-matter of 
the appeal can be determined, as, it has been in this case, the appellant is only bound to pay 
a Court-fee on the amount ascertained to be the value of the subject-matter of the appeal.” 


To the same effect is the ruling of the full bench of the Allahabad High Court in the 
case of Raghubir Prasad v. Shanker Bakhsh Singh. In that case it was held : 

“The criterion laid own in section 7(ix) of the Court-feea Act, 1870, for determining 
the Court-fee payable in respect of ẹ suit for-redemption or foreclosure of a mortgage does 
not apply to the appeal in such a suit. 

In the case of appeals or croes-objectiona in suits for redemption or foreclosure, in all cases 
in which the amount declared by the Court to be due at the date of the decree can be ascer- 
tained by reference ta the judgment and the decree, it is that amount at which the appeal 
or cross-objections should be valued, and future interest should not be taken into account.” 


The Madras High Court alao took the same view in Referencë under Court-fees Act, 
1870.2 In giving the judgment Sir Arnold White’C. J. observed (p. 369) :— j 
“Tt seems to me that the word ‘ suite? in this subsection cannot be construed as including 
appeals and that appeals (unless otherwise provided for) are’ governed by artige 1 [of 
Schedule].” ~- 

The Chief Court of Oudh, however, in the case of Sangat Bakhsh Singh v. Rawat 
Dijdeo Bakhsh Singh* took the contrasy view. At p. 83 of the judgment, the following 
observations occur : 

“With the greatest respect we find ourselves unab‘e to accept this view of the law. The 
question has already been discussed by a single judge of this Court in Gumani v. Banwari+ 
and we are in full agreement with the view taken by the learned judge in that case that the 
provisions of aection 7 of the Court Fees Act are applicable equally to appeals as to original 
suits arid that the word ‘suit’ in section 7 of the Act is not used in contradistinction to the 
word “ appeal’ Court-feea are payable not on suits or on appeals but on documents which 
are filed, exhibited or recorded in Courts in accordance with section 6 of the Court Fee Act. 
Section 7 of the Act merely provides that the fees payable in suits of the nature specified in 
the section shall be computed in the manner prescribed. But in order to determine the 
actinl amount (Or the fees payable on any plaint: or memorandumi Of appeal in: Any- auch: git 
E is necessary to refer to Art, 1, Sch. I of the Act. 

The words “ not otherwise provided for in this Act” in that artide seem to apply to special 
provisions for plaints or memoranda of appeals made in other articles of the Schedule” + 
The same view was taken by Mr. Justice Vivian Bose in the case of Sheikh Rahman 
V. Baichand® As at present advised, we are dnclined to accept the view taken by the 
Oudh Court and by the Nagpur Court. Seotion 17 of the Court-fees Act seems to 
us to be an indication of what the Legislature intended when it used the word ‘ suits’. 
It says “ where a suit embraces two or more distinct subjects, the plaint or memo- 
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randum of appeal shall be chargeable...” This seems to indicate that the word “ suit” 
is intended to influde appeals also unless there is some other special provision made 
in respect of appeala- But it is not. necessary for us to decide the point finally. It 
may however be noted that the leamed advocate for the opponents has also not asked 
us to go 80 far as to say that the appeals arising out of redemption suits are necessgrily 
governed by art. 1 of sch. I to the Court-fees Act. But even though the word “ suit” 
in ål. (ix) of e 7 may be held to include appeals, we are of opinion that an appeal 
of the kind we have before us is excluded from the purview of that clause, and this 
has been the view of all the High {Courts in India including those Courts which have 
held that the appeals are governed by that clause. . ° 

The only authority which the learned advocate for, the applicants cited in support of 
the view that he urged upon us was the case in Umagkhan v. Mahomedkhan.. In that . 
case, the plaintiff had filed a suit as purchaser of the equity of redemption on a mort- 
gage in which the principal slim of money secured was Ra. 1,152-15-4. The suit was 
decreed, and the plaintiff was allowed to take possession of the property on payment 
-of Rs. 568-9-8 to defendant No. 3, the sub-mortgagee, and Rs. 584-58 to defendants 
Nos. 2, 4 and 5. On appeal to the District Court, it was held that the plaintiff was 
entitled to redeem the property on payment of only Rs. 200 to defendant No. 3 and 
Rs. 584-5-8 to defendants Noa. 2 and 5, thus rejecting the claim of defendant No. 4 
to any share in respect of the amount found due. ‘Defendants Nos, 3 and 4 appealed 
to the High Court ; defendant No. 3 questioned the plaintiffs right to redeem, and 
defendant No. 4 questioned the order of the District Court reversing the trial Court’s 
order to pay him one-third of Rs. 584-5-8. The Taxing Officer relying on the minute 
of Westropp C. J. on an office-note put up by the Registrar in Special Appeal No. 385 
of 1874 expressed his gpinion that each memorandum of appeal should be chargeable 
under s. 7, sub-cl. (ix). In passing orders on that Reference, Birdwood J. upheld the 
“view of the Taxing Officer and observed as follows (p. 47): 

“Umarihan denies that plaintiff has any right to redeem at all, and both Umarkhan and 
Moro contend that the whole of the original mortgages debt ia atill due, and that no part of 
the preperty originally mortgaged was ever redeemed by Daryakhan. They ask, in effect, 
that the plaintiffs claim, if admissible at all, should be adjudicated with reference to the 
original mortgage bond, and not with reference to fhe asalgnment by Daryakhan’s equity of 
tedemption, relied on by the plaintiffs ; and each of the appeals is therefore, in my opinion, 
properly chargeable with a fee calculated on the * principal money expressed to be secured by 
the instrument-of mortgage.’ In this view I affirm the decision of the Taxing Officer.” 
It is to be noticed that in doing so, Mr. Justice Birdwood examined the real conten- 
tions of the parties in appeal and did not hold that because court-fee had been paid 
in the trial Court under cL (ix) of s. 7, the appeals were aleo to be valued by reference 
to the same clause. He examined what the contentions of the parties in appeal were 
and when he found that both the appellants questioned the plaintifPa right of redemp- , 
tion (ie. the contentions in appeal were of the same nature as in the trial Court) he 
held that the memoranda of appeal Were chargeable with court-fees under a. 7, sub- 
cl, (ix), of the Act. ~ This decision, therefore, does not really support the argument ad- 
vanced by Mr. Datar. The other case that he relied on was the judgment in Gopal v. 
Gangaram* In that case, the plaintiff brought a suit to redeem certain mortgaged pro- 
perty in which the mortgage debt was Rs. 375. The Subordinate Judge held that the 
plaintiff was entitled to redemption on payment of Rs. 1,821 and odd due on it and de- 
creed the plaintiff's suit for redemption on payment of that amount. An appeal was filed 
to the High Court and the claim in appeal was valued at Rs. 375 which was the princi- 
‘pal amount secured by the mortgage. The Taxing Officer, in an elaborate rébort, re 
ferred the matter to the learned Chief Justice. He pointed cut that the decisions in 
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Umarkhan v. Makomedkhan and in Pirbku’ Narain Singh v. Sita Rang: were in support 
of the valuation which was made, viz. on Rs, 375. But he also pointed out that the 
view taken by Mr. Justice Melvill in Faki Mahomdd v. Mana Kesajishet* and by Mr. 
Justice’ Nanabhai Haridas in Robin v. Salem? was not in support of the valuation so 
made. He finally expressed his opinion that the’ claim in appeal should be regarded 
as one for Rs. 1,821-6-10, and the court-fee should be charged accordingly. The 
matter came up before Sargent C. J. and he held, following the view of Westropp 
C. J. in Special Appeal No. 385 of 1874, that the court-fees were properly paid on 
Rs. 375 as the matter was governed by cl. (ix) obs. 7 ofthe Act This is the only 


case which the learned Advocate for the applicants has brought to our notice in support 


of the contention which he has agvanced. As the report of the case iteelf shows, the 
view taken by Sargent C. J. in ghat case is not entirely consistent with the view of 
Mr. Justice Melvill in the case of Faki Mahomed v. Mana Kesajishet. In that case, 
the plaintiff filed a suit to redeem certain lands, alleging that the mortgage debt was 
paid off, and a decree was passed ordering redemption on payment of a certain sum. 
The original defendante-appellants did not object to the decree appealed against, in 
s0 far as it related to the redemption of the lands. But they objected to the item of 
Ra. 600 which in taking accounts, the Distriet Judge wrongly allowed against them 
On a reference by the Taxing Officer on the subject of court-fees, Mr. Justice Melvill 
held that the subject-matter in dispute in appeal was Rs. 600 only, and the appeal 
should be stamped accordingly with a stamp of Rs. 45, observing (p. 39): 

“The appellants do not object to the decred appealed against, so far as it relates to the 
redemption of the lands. They object to an item of Rs. 600 which, in taring the accounts, 
they consider the District Court wrongly allowed against them.” 

If in appeals from redemption suits where the right to redeenf is not’ in dispute, and 
the only question is about the liability to pay thé amount fixed by the trial Court, the 


_ court-fee on memorandum of appeal is to be as fixed under s. 7, cl. (ix), then 


it is difficult tf reconcile this decision of Melvill J. with that of Sargent C. J, Sargent 
C. J. thought that this view of Mrt Justice Melvill was not inconsistent with the view 
of Westropp C. J. in Special Appeal No. 385 of 1874, because a distinction could be 
drawn between a case where the morgagor id the appellant and a case inl which the 
mortgagee is the appellant. In drawing this distinction, the learned Judge relied on 
Pirbhu. Narain v. Sita Ram where Sir John Edge recognized such a distinction. But 
this decision has aince been overruled in Nepal Rai v. Debi: Prasad. Sargent C. J. 


‘ also referred to the case of Robin v. Salem, where Mr. Justice Nanabhai Haridas 


directed that in an appeal from a partition suit in which the partition waa allowed on 
payment of a certain sum of Rs. 3,200, court-fees payable were not merely on the 
plaintiff's share at the partition, but also on Ra. 3,200 the payment of which was made 
by the trial Court a condition which the plaintiff had to fulfil before he could take 
possession of his share of property on partition. The only ground on which the learn- 
ed Judge distinguished this case from the one with which he had to deal was that 
the decision in Robin v. Salem was given in a partition suit and not in a redemption 
suit. If the test to be adopted- is what is the precise nature of relief asked for in 
appeal, as apparently Mr. Justice Nanabhai Haridas seems to have thought, then the 
reasoning of that case is not consistent with the decision of Sargent C. J. in Gopal v. 
Gengaram. This latter case, therefore, does not settle the matter finally and has been 
dissented from in several decisions of the “various other High Courts which have 
taken a contrary view. 

Althaugh we are of opinion, as at present advised, that cl. (ix) of a 7 may apply 
to appeals from redemption suits, we think the applicability of that clause must 
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depend on the precise nature of the diepute4n appeal. When a suit is filed for redemp- 
tion of a mortgaged property, and the right to redemption ie disputed, and the suit 
is accordingly dismissed, the appeal by the mortgagor raises precisely the same points, 
as those raised by him in the trial Court; in such a case the appeal has to be valued 
for the purpose of court-fees in, accordance with cl. (ix) of s. 7, ie on the principal 
money expressed to be secured by the instrument of mortgage. Similarly if a guit for 
foreclosure by the mortgagee is dismissed, and the plaintiff-mortgagee files an appeal, 
the point to be considered in appeal is the same as that in the trial Court, vis. the 
right to foreclose, and the court-fge payable on tha memorandum of appeal must be 
in accérdance with the provisions of cl. (iz) of 8 7% When æ suit to redeem a mort- 
gage is decreed, and the defendant appeals, the subject-matter of the appeal is the - 
plaidtiffe right to redeem ; in euch a case also, thg court-fea payable on the memo- 
randum of appeal must be in accordance With the provisions of cl. (ix) of s 7, that 
ia, on the principal money expressed to be secured by the instrument of mortgage. 
But it may happen that the suit in its appeal stage may be of a different nature from 
what it was in the trial Court. Although the original suit may be one for redemption 
or foreclosure, there may be no question raised in appeal as to the right to redeem or 
to foreclose, and the appeal may merely be in respect of the amount which the trial 
Court has held to be payable. Such an appeal would not be One falling within the 
provisions of cl. (iz) of s. 7. In such an appeal, the plaintiff or the defendant merely 
challenges the amount to be paid or received without questioning the right to redeem 
or foreclose. To such an appeal, in our opinion, cl. (ix) of s. 7 does not apply, as 
the suit in ite appeal stage has clearly changed ite nature and the subject-matter of 
the appeal is the liability which is imposed by the trial Court to pay = certain sum, 
and which liability the appellant seeks to avoid. The memorandum of*appeal would 
in such a case be governed not by d. (i2) of s. 7, but by art. 1 of sch. I to the Court- 
fees Act. It has to be remembered that s. 7 lays down the principles for the fixation 
of amounts on which the court-fes is payable. It does so merely for the purpose of 
reducing each claim which is referred to in that gection to a money value for fiscal 
purposes. In a suit for redemption, for instance, it is not possible when the suit ia 
instituted to find out exactly what amount the mortgagor would be liable to pay in 
order to secure redemption. Interest may hafe to be calculated; there may have 
been repayment ; the mortgagee may have effected certain improvements upon the land 
and ultimately the sum found to be payable by the mortgagor may be very consider- 
ably more than the principal money expressed to be secured by the instrument of mort- | 
gage. On the other hand, it-may -be found to be negligible. In either case, s. 7, 
cl. (ix), lays down that the court-fee must be paid on the principal money expressed 
to be secured by the instrument of mortgage. But these considerations do not arise 
when, the actual liability has been determined by the trial Court, and an appeal is 
preferred only in respect of the amount found due by the trial Court. The case is 
somewhat analogous ta a suit for accounts, provided for in s. 7, cl. (iv), in which the 
plaintiff is entitled to value his relief at any figure be likes and to pay court-fee 
thereon. But when after taking accounts the liability of the parties is ascertained and 
an appeal is preferred either to avoid that liability or to secure a decree for a higher 
dmount than that ordered by the trial Court, the court-fee payable on the memo- 
randum of appeal is on the subject-matter in dispute in the appeal, vir. the amount the 
liability of which is sought to be avoided, or the amount by which the sum decreed by 
the trial ‘Court is sought to be increased. Accordingly, it was held in Kashiram Senu 
v. Ranglat Motilal! that “ where a suit for accounts, in which the claim is valued at an 
arbitrary figure, resulta in a decree for a sum of money, the party appealing from the 
decree should value the claim in appeal at the amount of the decree, and not at the 
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arbitrary figure, for purposes of paying the (ourt-fees.” It is not open to an appellant 
in such a case to pay the court-fees on an arbitrary valuation permitted by s. 7, 
cl. (iv), as be could do when he filed the suit for accounts in the trial Court. In the 
present case, the plaintiffs have secured a decree for redemption on payment of a sum 
of Rs. 10,150 to the defendant-mortgagees. The plaintiffs have appealed against that 
decree and in appeal they want to challenge the order of the lower Court that they are 
bound to pay to defendants Nos. 1 to 8 Rs. 9,150 in addition to their admitted liability 
of paying Rs. 1,000. Their claim to redeem the mortgaged property has been accept- 
ed by the lower Court, and in appeal, they merely seek to avoid liability to pay 
Rs. 9,150. Such an appeal cannot, in our view, b® regarded as one falling within the 
purview of cl. (ix) of a 7 and must be valued under art. 1,of ach. I to the Court-fees 
‘Act, and the court-fee payable or the memorandum of appeal should be on the value 
of the subject-matter in dispute, te on Rə. 9,150. This view of ours is undoubtedly 
in conflict with the note of Westropp C. J. in Special Appeal No. 385 of 1874 re- 
produced in Umarkhan v. Mahomedkhan and also with the decision in Gopal v. 
Gangaram. Wrth very great respect to the learned- Judges we are unable to accept 
the view taken in those cases. - The opinions were expressed not after there had been 
proper arguments before the Court, but only on the notes put up by the Taxing 
Officers, As we haves pointed out above, thes decisions are somewhat in conflict with 
the view taken by Mr. Justice Melvill in Faki Mahomed v. Mena Kesajishet and by 
Mr. Justice Nanabhai Haridas in “Robin v. Salem. As a matter of fact the view that 
we take now as to the proper court-fees payable on the memorandum of appeal is 
in consonance with the views expressed in the minutes of Melvill J. and Westropp 
C. J. reported at p. 45 of Umarkhan v. Mahomedkhan. The learned Judges realised 
the hardship that waa caused by the view which they took of the law. They were, 
of course, then considering the liability of payment of a very heavy court-fee based 
on the principal money) expressed to be secured® by the instrument of mortgage even 
when a very small error in taking accounts was sought to be rectified in appeal. In 
the view that we take, such hardshipe will not arise, and the court-fees that will have 
to be paid on a memorandum of &ppeal will depend on what precisely ie the nature 
of the relief that is being sought in appeal. 

The view that we take, viz. that in an appeal from a decree in a redemption 
suit, when the right to redemption ia no longer in dispute, and the appellant merely 
seeks to reduce- the liability imposed upon him by the trial Court, the court-feee 
must be paid on the memorandum of appeal on the amount in respect of which 
he seeks to avoid liability, is one which hag the support of almost all the High Courts 
in India. Some High Courts, such as the High Courts of Lahore, Allahabad and 
Madras, base it on the ground that the court-fee payable on the memorandum of 
appeal is governed by art. 1 of sch. I. But even those High Courts, such as that 
of Lucknow and Nagpur which consider that the word “suit” in cl. (iz) of s 7 in- 
cludes appeals, hold that when a suit to redeem has been decreed and the plaintiff 
in appeal merely challenges the amount to he paid, the court-fee payable on the 
memorandum of appeal will be on the subject-matter in dispute, ie. on the amount 
in respect of which the appellant seeks to avoid liability. 

In Lekk Ram v. Ramji Dat the principal amount of the mortgage was 
Rs. 6,400, and the Court decreed redemption on payment of Rs. 62,293. The 
plaintiff appealed, valuing his appeal for fhe purposes of court-fees at Rs. 6,400. 
It was beld that “the proper Court-fee payable was ad valorem on the amount 
of the subject-matter in dispute in appeal under art. 1 of sch. I of the Court-fees 
Act.” *In this case, the Bombay ruling in Gopal v. Gangaram was disapproved. 
The view that we are taking was also taken by the,Lahore High Court in 
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the case of Har Lal v. Siri Ram. In that case, the principal amount of money 
secured by the mortgage was Rsi 294, and the plaintiff obtained a decree for redemp- 
tion on payment of Rs. 575-13-0. In appeal there was no dispute as regards the 
‘ amount of redemption money that was payable; but the real contention was that 
the auit for redemption was barred. It was held that “the subject-matter of the 
appeal in such a case would fall within the purview of cl. (fx) of s. 7.” The learned 
Judge Addison J. observed (p. 633) :— 

“Tt seems to me that a suit may change ite nature in appeal and though the original 
suit may be for redemption, there may be no question yaised in appeal as to the right to 
edeem and the appeal may be merelf in respect of the amount which the Court of first 
instance has held to be payable. In such a case the subject-matter of the appeal would 
clearly not be the same as in a suit falling within the previsions of cl. (ix), S. 7, but court- 
fees would be payable ad valorem on the sum jn dispute®in accordance with the provisions 
of Art.l, Sch. I,...Similarly if a redemption suit Is decreed and the defendant-appellant 
merely challenges the right to redeem as in the present case, the court-fee payable on the 
memorandum of appeal ought alsa to be computed in accordance with the provisions of ci. 
tix), a 7; while if a plaintiff or defendant in appeal merely challenges the amount to be paid 
on redemption without questioning the right to redeem, the court-feta payable on the 
memorandum of appeal ought to be on the subject-matter in dispute i.e, on the additional 
amount claimed or the amount in reapect of which the appellant seeks to avoid lability.” 
The Patna High Court held in the cate of T. Ke Rowlins v. Lachmi Narain Jha! 
that l 
“In the case of appeals or cross-objectiona in suits for redemption or foreclosure, where 
the amount declared by the Court to be due at the date of the decree can be ascertained by 
reference to the judgment and decree, it is at that amount at which the appeal or cro- 
objection should be valued,. ...” 


The Madras High Court held in Reference under the Court feds Act, 1870* that 

“Section 7(¢), clause (ix) of the Court-fees Act, applies only to ‘suits’ and not to 
appeals. In the case of appeals in mortgage suits artikle 1 of achedule I of the Act applies. 
The Court-fee in such cass is payable on the value of the subject-matter in dispute in 
the appeal and not of the subject-matter in dispute in the suit.” 


In this case again, the ruling of the Bombay High Court in Umarkhan w. Mahomed- 
khan was dissented from. In the case of Sekkafan Nair v. Kongot Eacharan Nirt 
it was held that: : 

“In suits for redemption and in appeals in those suite wherein the right ‘to redeem forme 
the main question in dispute, ‘the subject-matter in dispute’ for the purposes of Art. 1, Sch. 
I, ... is the existence of the right to redeem, any, question as to the amount payable as the 
condition of redemption being merely incidental to that right ; and the value of the subject- 
matter is the principal money secured by the mortgage.” 3 
But the learned Judges obeerved (p. 128) :— 

“We are not concemed here with the case where in the appeal by plaintiff or defendant 
against a decree in a redemption suit the only question is as to the amount payable. In 
such a case the existence of the right to redeem cannot be said to be the subject-matter 
in dispute in the appeal memorandum, for the existence of that right is not disputed The 
subject-matter in dispute is a definite amount. The memorandum of appeal can only, 
however, as before come under Article 1 of Schedule I for the purpose of computing the 


Court-fee, and under that Artide the Court-fee is to be computed on the amount in dispute.” 

In the case of Nepal Rai v. Debi Prasad, there was a suit for redemption of mort-. 
gage, and the plaintiff obtained a decree for redemption on payment by him of an 
additional sum fixed by the decree. The plaintiff appealed upon the ground that 
such a sum was in excess of a specified amount of the sum rightly payable by him 
for redemption. It was held that “the court-fee payable on the memorandum of 
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appeal was to be calculated according toethe sum which the appellant claimed to 
have deducted from his decree, and not, as in the case of a suit for redemption, accord- 
ing to the principal sum secured by the mortgage.” The same view was taken in 
Mahadeo Prasad v. Gorakk Prasad, and it was affirmed by a full bench of that 
Court in Raghubir Prasad v. Shankar Bakhsh. The head-note of the report in 
the latter case has already been quoted above. 

The view that we take also receives support from the case of Sangat Bakhsh Singh 
- v. Rawat Dijdeo ‘Bakhsh Singh? In that case the learned Judges held that “ d. (ix) 
of a 7 applied both to suits as well as to but «hat it did not thereupon 
follow that where plainta are chargeable under cl. (ix) of a 7 read with art. 1 of Sch. 
I, the memoranda of appeal filed against the decrees passed in such suits are invari- 
ably charged in the same manney, as a suk may change its nature in appeal, and’ 
though the original suit may have been for redemption or foreclosure the appeal may 
be merely in respect of thd amount made payable by the original Court. In such 
a,case, the subject-matter in dispute in appeal would clearly not fall under the pro- 
visions of s. 7, cl. (ix).” The Judges there also laid down five propositions visua- 
lizing the various kinds of appeals that may arise from a suit for redemption or 
foreclosure. With respect, we are in agreement with the view expressed therein. The 
third proposition enunciated there applies to the case that we have to decide. It 
is to the following effect (p. &4)e 

“If a suit ta redeem or foreclose has been decreed and the plaintiff. ori the defendant in 
appeal merely challenges the amount to be paid or received without queationing the right 
to redeem or foreclose, the court-fee payable on ths memorandum of appeal will be on the 
subject-matter in dispute that is on the additional amount claimed or the amount in respect 
of which the appellant secks to avoid liability.” 

This case was followed by the same Court in Ram Sarup Singh v. Gaya Prasad. 
The same view waa expressed in Thakur Nirman Singh V. Sham Narayan Singh,’ in 
which it was held :— 

“In thd case of appeals or crosoþjections in suits for redemption or foreclosare in all 
cases in which the amount declared by the Court to be due at the date of the decree can be 
ascertained by reference to the judgment and the decree, it is that amount at which the 
appeal or cross-objections should be vakued,...” 

Mr. Justice Vivian Bose also took the same view in Sheikh Rahman v. Balchand*.. 
Although he held that the word “suits” in d. (ix) of s 7 also included appeals, 
he considered ihat in an appeal like the present, that clause was not applicable. At 
p. 8 he observea as follows :— 

“What then is to happen, when in an appeal neither the mortgagor nor the mortgagee- 
challenges either the right to redeem, or the right to sell or foreclose, as the case may 
be, but only the amount of the price fixed for redemption? Such a relief is neither for 
foreclosure nor for sale nor is ft for redemption; those are all admitted; the only dispute- 
is with reference to the difference between the amount fixed in the lower Court, and the 
amount claimed in appeal. The claim does not comg under cL (iz) ... Nor does it fall under 
any other provision in the Act. It is, therefore, not ‘otherwise provided for,’ and a 
court-fees must be paid on the memorandum of appeal in accordance with Art. 1, Sch. I. 
There ia no difficulty in ascertaining the amount thus in dispute. ie ae a ed and certain 
sum, and so court-feea must be paid ad valorem on that sum.” 


It would thus appear that the current of decisions of most of the High Courts in 
India is in favour of the view which we take and against the view taken by Westropp 
C. J. in the note printed in the report in Umarkhan v. Mahomedkhan and by Sargent 
C. J. in Gopal v. Gangaram. Our view brings this Court in a line with other High. 
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Courts in India, and we, therefore, hold thay the court-fee payable on the memorandum 
of appeal must, in a case like the present, be governed by art. 1 of ach. I of the Court- 
fees Act. The learned District Judge was tight in calling upon the appellants to 
pay the court-fee on Rs. 9,150, the amount in respect of which the plaintiff-appellanta 
- sought to avoid liability. 

Moreover, in the present case, one of the prayers was that the plaintiff-appellants 
should be held to be agriculturists, and that accounts should be taken on that basis. 
It has been held by this Court in Makomedali v. Akberali: that, “ where a decree is 
paseed for payment of moptgage amount and an appeal is made for taking account 
of the mortgaged under the provisiofia of thd Dekkhan Agricultyriets’ Relief Act, 1879, 
on the basis that the appellant is an agriculturisf, the Court-fee for the appeal is 
to be assessed on the amount of the decree.” On tlfis basis also the memorandum of 
appeal has to be valued on the amount of the decree*which the trial Court has passed. 

We are, therefore, of opinion that the view taken by the learned District Judge ia 
correct, and the rule must, therefore, be discharged with costs. Costs in one set. 
The order of the lower Court rejecting the appeal for non-payment of court-fees is, 
however, set aside, and the applicants are given one month’s time frond the date of 
the receipt of the papers in the District Court, for payment of the court-fees on the 
memorandum of appeal. 





Before Mr. Justice Rajadhyaksha. 
PREMCHAND MAHASUKHBHAT v. CHAMANLAL RANCHHODDAS.* 


Provincial Court of Small Causes Act (IX of 1887), Art. (4)—-Amendment by Bombay Acts IV 
of 1930 and IX of 1982—Small Cayse Couri—Jurisdictton—Suit in efectment—Suit for 
Tecovery of possession of property—Defence that suit barred by s. 11 of the Bombay 
Rent Restriction Act (XVI of 1939). 

A guit for ejectment, in which there is a substantial issue arising for decision (eg. 
that the suit is barred under a. 11 of the Bombay Rem Restriction Act, 1939) other 
than the determination of lease by efflux of time or by notice under s. 111, cl (4), of 
the Transfer of Property Act, 1882, is mot cogpisable by a Provincial Court of Small 
Causes, unden art. 4 of the Provincial Small Causes Courts Act, 1887, as amended by 
Bombay Acts IV of 1980 and IX of 1982, when the relief sought is for recovery of 

~ possession of property or for the recovery of any interest in such property. 


THe facts appear from the judgment. _ 


N. B. Skak, for the applicant 

G. N. Thakor, with B. G. Thakor for H. M. Chokst, for the opponent. 
RAfADHYAKSHA J. These three companion applications in revision arise out of 
three suits filed in the Second Class Subordinate Judge's Court at Ahmedabad by the 
opponent against hig three tenants in respect of properties situated within the limite 
of the city of Ahmedabad. The suits were filed by the plaintiff for recovering posees- 
gion and arrears of rent in respect of the three suit properties. The leases in suits 
Nps. 1106 and 1107 of 1943 out of which Civil Revision Applications Nos. 192 and 
320 of 1944 arise are dated April 8, 1943, while the lease-in suit No. 1108 out of 
which Civil Revision Application No. 269 of 1944 arises is dated April 6, 1943. 

In all the three suits it was contended by the plaintiff that the period of lease had 
Sar R epee eek eet ae 
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was to be handed over by the respective defendants to the plaintiff. The contentions 
of the defendants in the three suits werd common in several particulars, although in 
suits Nos. 1107 of 1943 and 1108 of 1943 there were certain additional contentions 
taken by the respective defendants. The principal ground on which the suite were 
resisted mas that thd Court had no jurisdiction to hear the suits for possession and 
rent, that the notice to quit wag not valid and that the suits were barred by reason 
of s. 11 of the Bombay Rent Restriction Act. The contention raised under s. 11 was 
that the tenants were not liable to be evicted ag the plaintiff did not require the suit 
properties bona fide for his own qccupation. Without prejudice to this contention, it 
was further submitted by the threg defendants that the plaintiff had orally agreed to 
lease the properties for a period of five years more after September 11, 1943: In suit 
No.-1107 of 1943 there was thé additional contention that the Parich Kuva Cloth 
Market Association had passed £ resolution to the effect that no owner of a building 
should get the same vacated by hia tenant for a period of five years ; and it was alleged 
that by reason of this resolution the plaintiff waa not entitled to recover possession. 
In suit No. 1108 of 1943 the additional contention was that the defendants were a firm, 
and that the suit was not maintainable without joining the partners of the firm as 
parties to the suit. 7 
After these contentfons were taken, a preliminary isate was raised as to whether the 
Court bad jurisdiction to hear the suit, and the Third Joint Subordinate Judge, 
Ahmedabad, before whom the suits were pending, came to the conclusion that he had 
jurisdiction to hear the suit and he, therefore, ordered that the suits be kept for hearing 
on other issues. It is against that order that the three defendants have come in revision. 
The first contention raised-by the learned advocate for the applicants was that the 
mere raising of a contention based on the Rent Restriction Act does not oust the juria- 
diction of the Small Causes Court to hear the suit, and as the suits were, prima facie, 
cognizable by the Court of Small Causea, the learned Subordinate Judge before whom 
the suits were pending should have held that he had no jurisdiction to hear the suite 
and the plaints should have been returned for presentation to the proper Court. 
The question whether the Court of Small Causes had jurisdiction to hear the suits 
must be determined by reference to the Provincial Small Cause Courts Act. Under 
art. (4) of the Provincial Small Cafse Courts Act, as amended by Bombay Act VI 
of 1930 and Bombay Act IX of 1932, a suit for possession of immoveable property or 
for the recovery of interest in such property is not cognizable by the Court of Small 
Causes unless “ (a) the property has been let under a lease made by a written instru- 
ment or orally ; (b) the Court of Small Causes would be competent to take-cognizance 
of a suit fòr the rent of the property ; and (c) the only substantial issue arising for 
decision is as to whether the lease has determined by efflux of the time limited thereby 
or has been determined by a notice in accordance mith cl. (A) of s. 111 of the Transfer 
of Property Act, 1882.” It is thus clear that where there is any substantial issue arising 
for decision other than the determination of lease by efftux of time or by notice under 
cl. (4) of & 111 of the Transfer of Property Act the Court of Small Causes would have 
no jurisdiction to hear a suit for poasession of immoveable property or for the recovery 
of any interest in such a property. It has been held by this Court in Bat Hari v. 
Nathubhai Parbkhubhait and Bai Jivkore v. Himatlal Girdhorla® that whether the 
question at issue is substantial or not must be determined having regard to the aver- 
ments made in the plaint and the contentians taken in the written statement. In Bai 
Hari v. Natkubhai Mr. Justice Macklin observed that “ there can be no question at issue 
unless there is a difference between the parties, and in order to determine what the 
issue is, we have to consider the allegations of both sides.” The question, therefore, 
whether the Court of Smal! Causes had jurisdiction or not must be determined having 
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regard to the contentions taken by the defertdants in the three suits. 

It is undoubtedly true that when the suits were filed they were, prima facie, cog- 
nizable by the Court of Small Causes as the only averment of the plaintiff was that 
the tenancy had come to an end by efflux of the time; and if this was the only con- 
tention between the parties, there can ba no doubt that the learned trial Judge, viz. 
the Second Class Subordinate Judge of Ahmedabad would have had to hold that he 
had no jurisdiction to hear the suit and the plaint would have had to be returned to 
the plaintiff for presentation to the proper Court. But in the written statement 
although it was generally stated in cl. (3) thereof ‘hat the Court had no jurisdictior 
to hear a suit for possession and rent, several other contentions were taken in addition 
to this one. {t was stated that the notice was not vglid and that the plaintiff was not 
entitled to obtain possession by reason of the protectign which was given to the tenants. 
under s. 11 of the Bombay Rent Restrictich Act. It was without prejudice to these 
contentions that several other contentions were taken, viz. that there was an oral 
agreement under which the plaintiff had agreed to let the suit properties to the’ res- 
pective tenants for a further period of five years. That being so, the learned Judge 
raised the issue whether at that stage he was entitled to proceed with the suit or 


. whether the suit in the form in which it was before him at that stage could be tried 


by the Court of Small Causes. The argument of the learned advocates for the appli- 
cants was that the contention based on s. 11 of the Bombay Rent Restriction Act 
would not oust the jurisdiction of the Small Causes Court-and that in spite of the 
contention based on the Bombay Rent Restriction Act, the suits were still cognizable 
by the Court of Small Causes. In this connection my attention was invited to the 
orders which have been passed by this Court in various civil revision applications. 
in Chhidalal Shaligram v. Hariram Ramji: Mr. Justice Waseoodew merely referred to 
the contentions which Had been takeņ by the defendant that the premises were not 
required by the landlord, bona fide for his own occupation within the meaning of 
s. 11 of the Bombay Rent Restriction Act. But he did not proceed to consider. 
whether.guch a contention would oust the jurisdiction of the Court of Small Causes. 
In Seth Maneklal v. Shah Bhagubhei,? which came up for hearing before Mr. Justice 
Divatia and Mr. Justice Weston, although there was a defence taken that the tenants 
could not be evicted under the provisions of th® Rent Restriction Act, the question 
whether such a defence would oust the jurisdiction of the Small Causes Court or not 
was neither raised nor decided. The learned Judges in that case merely came to the 
conclusion that on the contentions of the parties the real question for determination 
was as regards the determination of the lease by efflux of time. The point, however, 


_ did arise for consideration in Shamchand Tribhuvendas v. Sha Nearottamflas,? which 


was heard by Mr. Justice Lokur and myself. It is true that that was a case under 
the Rent Restriction Order, 1942 ; buf in principle it makes no difference whether 
the defence arises under the Rent Restriction Act or under the Rent Restriction Order. 
We observed therein : 

“ But the issues do not'arise out of th8 plaint alone, but out of thd pleadings of all the 
parties, and it is after the written statement is put in that it can be ascertained what sub- 
stantial issues have to be decided in the suit. Sub-damse (c) of clause (4) of the] second 
schedule clearly lays down that if there is any other substantial issue to be decided, except 
the issue regarding the determination of the lease either by efflux of the time or by sufficient 
notice, the jurisdiction of the Court of Small Causes is ousted. The object of such a chause 
obviously is that no other substantial question should be tried by the Court of Small Causes 
in a summary manner.” 

Revision Application No. JJ. on October 10, D ae) Fe 
ipo a Wedd: pO von t,o 3 (1944 ) Civil’ Revision A ication No. 
January 9, 1942 (Unrep.). 213 of 1943, decided by Raja- 
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This division bench ruling was followed by Mr. Justice Macklin in Fidaaliy. Usujally 
v. Bat Kripa which was a case under the Bombay Rent Réstriction Act. It 
was also followed by Mr. Justice Weston in Kamalabai v. Keshav Balvant? which 
was a case under the Bombay Rent Restriction Order, 1942. I am bound by the 
division bench ruling in Shamchand Tribhuvendas v. Sha Narottamdas to which I 
myself was a party and hold that when in resisting a suit a contention is taken based 
oa the Bombay Rent Restriction Act—a contention which, if it succeeded, would defeat 
the plaintiffs suit, then it is a substantial contention the raising of which would oust 
the jurisdiction of the Court of Small Causes. It was pointed out that under the 
provisions of s. 3 of the Bombay, Rent Restriction Act, any question under the Act 
arising for decision by a Court should be determined by the Court having cognizance 
of the suit in relation to which*such a question arises, and it was argued that this 
section would enable a Court to determire questions under the Act if otherwise the 
suit was cognizable by a Court of Small Causes. And in this connection my attention 
was invited to the decision of Mr. Justice Weston in Akmedabad District Local Board 
v. Ratilal Manilal. The learned Judge appears to have held therein that if a Small: 
Causes Court has jurisdiction under the Provincial Small Cause Courts Act to try 
a suit in ejectment, that jurisdiction will be destroyed because a question arises 
under the Bombay Rent Restriction Act. learned Judge was careful enough 
to say that the jurisdiction will got be destroyed if, in the first instance, the Small 
Causes Court has jurisdiction under the Provincial Small Cause Courts Act to try 
a suit in ejectment. Whether the Court of Small Causes has jurisdiction under the 
Provincial Small Cause Courts Act to try a suit in ejectment must be determined by 
reference to the provisions of the Bombay Provincial Small Cause Courts Act and 
if in trying that suit some question which is not of a substantial nature arises under 
the Bombay Rent Restriction Act, then.it is clear that the jirrisdiction of the Court 
of Small Causes is nbt ousted. But if the-learned Judge intended to lay down that 
even if a substantial question undtr the Bombay Rent Restriction Act arises the 
Court of Small Causes would haye jurisdiction to bear the suit, then I must, with 
respect, differ from that interpretation, because it seema to me that it is in conflict 
with the division bench ruling in Shomchand’s case. A similar argument was addressed 
to Mr. Justice Macklin in FidaallyeUsufally v. Bai Kripa, and the leamed Judge 
considered that argument in the following paragraph of his judgment : 

“Tt is however argued that section 3 of the Bombay Rent Restriction Act saves the juris- 
diction of a Court which would have jurisdiction but for the passing of the Act, and that in 
this case no question arising out of the Act could have arisen in the suit but for the passing 
of the Aot;.so that the suit, but for the passing of the Act, must be deemed to-be one in 
which no substantial question arose for decision other than the determination of the lease by 
efflux of time or notice. It ia an ingenious argument. But the fact remains that a substan- 
Se ee e E 
and therefore the Small Cause Court has prima facie no jurisdiction. That being so, the 
IRE OF E aoe Ve TEE Cm piion, aae Coe Junpalction of aop Con 
other than the Small Cause Court.” 

With respect I am in agreement with that view. Mr. Justice Weston himself held 
in Kamalabai v. Keshav Ralvent that an issue arising under s. 8 of the Bombay Rent 
Restriction Order, 1942, is a substantial issue, in that, if the defendant succeeds, the 
suit must fail. By parity of reasoning an issue raised under s. 11 of the Bombay 
Rent Restriction Act would be a substantial issue, and in my opinion when such an 
issue is raised, the Court of Small Causes would have no jurisdiction to hear the 
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suit. The learned Third Joint Subordinat Judge was, therefore, in my opinion, right 
in holding that the defendants having raised those issues based on the protection given 
to them by the Bombay Rent Restriction Act, the suit was not one cognizable by the 

Court of Small Causes and could only proceed in the Court of the Second Class 
Subordinate Judge at Ahmedabad. 

In addition to this, the defendants also raised several other defences— One defence 
which was common to all the three suits was that the plaintiff had orally agreed to 
lease the property for a period of five years from September 11, 1943. (This conten- 
tion raised several issues Which the learned Judge has pointed out in para. 4 of his 
judgment, viz. (a) whether, in fact, there was such an oral Sgreement to renew the 
lease for a further period of five years; (b) whether such a plea based on an oral 
agreement could be taken in answer to the plaintiffa,suit ; (c) whether such an agree- 
ment was valid in law and admissible in evidence. In addition to this, in Regular 
Suit No. 1107 of: 1943 there was a further contention that the plaintiff was not entitled 
to bring a suit for eviction because of a resolution which was passed by the Panch 
Kuva Cloth Market Association that no owner of a building should evict his tenants 
for a period of five years. In Regular Suit No. 1108 of 1943 there was a contention 
taken that as the defendant was a firm other partners in the firm were necessary 
parties to the suit. But as these contentions were taken without prejudice to the 
contentions based on the Bombay Rent Restriction Act, they could not have been 
considered by the learned Judge if he was of opinion that apart from those conten- 
tions, the suit was cognizable by the Court of Small Causes But as the learned 
Judge has, in my opinion, rightly held that by reason of the contentions based on the 
Bombay Rent Restriction Act the suit was not cognizable by the Court of Small 
Causes, there was no objection to his considering the other contentions raised by the 
defendants as supporting his conclusion that the Court of Small Causes had no 
jurisdiction. 
© The last point urged by the learned advocate Mr. N. C. Shah was that the suit 
when filéd was filed in the wrong Court aa prima facie the suit was cognizable by the 
Court of. Small Causes and should have been instituted in that Court. If in answer 
to the plaint, the defendants had only restricted themselves to that plea and raised no 
other contention, the plaint would undoubtedly fave had to be returned for presenta- 
tion to the proper Court But the defendants did not stop short at taking that 
defence. They also raised the defence based on the Bombay Rent Restriction Act, 
and having taken that, defence, it was for the Court to consider whether at that stage 
it was entitled to proceed with the suit. In view of the contentions taken, I think 
the learned Judge was right in holding that the Small Cause Court had no jurisdiction 
to hear the suits. In any case, I see no point in setting aside the order of the learned 
Subortlinate Judge, directing the plaints to be presented to the Court of Small Causes 
and then on the defendants taking these contentions the plaints again being returned 
for presentation to the proper Court which would in thid case’ again be the Court of 
the Second Class Subordinate Judge. °_ 

L am, therefore, of opinion that the order passed by the learned Subordinate Judge 
is correct, and the rule in the three applications must, therefore, be discharged. 

In view of the fact that thd suite were originally filed by the plaintiff in a Court 
which had at that stage no jurisdiction to hear them but was vested with the juriadic- 
_tion by reason of the contention taken bf} the defendants, I do not think that there 
should be any order as regards costa. `’ 

The record and proceedings should be set dawn immediately. 
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Before Mr. Justice Blagden. 
HUBLI ELECTRICITY CO. LTD. v. GOVERNMENT OF BOMBAY.* 


Civil Procedure Code (Aci V of 1898), Secs. 151, 84—"“ Justice "—Interpretation—Notice 

of mai—Suit against” Govetament—Ssdt—Petition—Procedura. ` 

The term “ justice,” as used in s. 151 of the Civil Procedure Code, 1908, means justice 
for the purpose of the Code, that is, the standard of justice which the Code is designed 
to achieve. 

Whe m peison can adúeve “his. remedy Hyves it, it is not open to him to; file 
a petition in order to avoid thẹber placed by s 80 of the Civil Procedure Code, 

The Lahore Eleciric Supply Company, Limited, Lahore v The Province of Punjab, 


distinguished. 
THE facts appear stated in the judgment. 


K. A. Somjee, for the petitioners. 
N. P. Engineer, Advocate General, for the respondent. 


BLacpen J. This,is a petition by the Hubli Electricity Co., Ltd., against the 
Province of Bombay entitled “In the matter of the High Court Suit No. 610 of 1944 
(The Hubli Electricity Co., Ltd. %. The Province of Bombay), and in tbe matter of 
the order dated May 3, 1944, issued by the Secretary to Government by order of the 
Governor of Bombay in exercise of the powers conferred by sub-r. (3) of r. 81 of the 
Defence of India Rules, 1939,—And In the matter of s. 151 of the Civil Procedure 
Code.” 

The petition is distinctly unusual, and the only question before me at the moment 
is whether this ia a proper form of proceeding: The leamed Advocate General on 
behalf of the Provincé of Bombay takes a preliminary objection that this is not the 
proper form of proceedings, and that is all I have to decide at the moment. I there- 
fore assume, without deciding, that the statements contained in the petition’ are and 
that each of them is correct. But I desire to make it abundantly clear that I am 
not deciding anything of ithe sort. g am merely assuming that for the ‘purpose of 
dealing with the preliminary objection before me. 

According to the petition the petitioners held an electricity licence under the 
Electricity Act, 1910, and on January 28, 1944, an Officer of the Government wrote 
to them purporting to revoke it with effect from May 1, 1944, under s. 4(1)(b) 
of the said Act: on March 1 a notice appeared in the press inviting applications 
from intending purchasers of the undertaking, which notice was repeated in at least 
one another paper on March 2. The point about this is that the period of three 
months given by s. 5 of the Indian Electricity Act within which the local authority 
has the right of purchasing the undertaking of a licensee whoee license has been revok- 
ed under the previous section had not yet expired. The presumption however being 
(even against the Province of Bombay) that things are done properly until it is 
proved that they are done improperly, I think I am justified in assuming that some 
day in February, the local authority must have intimated that they did not propose jo 
purchase the undertaking ; if eo, the respondents would be acting perfectly within their 
rights if they advertised for other purchasers. The petition however alleges that on 
March 13, 1944, the petitioners gave to the Secretary of the Government notice as 
required by s 80 of the Civil Procedure Code contesting the validity of the revoca- 
tion of-the licence and intimating that the present pefitioners intended to file a suit. 
I may say that that suit has been duly filed, and that is the suit mentioned in the 
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title of the present petition and that a moton is pending in that suit for an injunction 
—very much to*the same effect as the order sought on the present petition. On 
March 30, 1944, an order was issued to the petitioners under r. 81 (2) of the Defence 
of India Rules requiring them to comply with the directions of a certain officer of 
Government, followed by an order of April 4 whereby another gentleman was ap- 
pointed the officer in connection with the order of March 30, 1944. 

. The next step apparently was that on April 18, 1944, the Secretary to Govern- 
‘ment informed the petitioners that Government desired to find out the fair market 
value of the petitioners’ undertaking and requested them to give full facilities for 
having that value assessed by an Electrical Engineer whom Government had appoint- 
ed for the purpose. Eleven days later another order was issued dated April 29 tell- 
ing the petitioners that the Government had el to purchase their undertaking 
and demanding possession of-the undertaking on y 1. Rightly or wrongly, the 
petitioners took exception to this on the ground amongst others that being a limited 
liability company they could not sell or part with possession of their undertaking ex- 
cept with the consent of the shareholders in general meeting, and they had not been 
told the price at which it was proposed to take their undertaking. According to the 
` petition on May 3, 1944, the Government purported to make an order appointing the 
gentleman whom they had already required the petitioners to obey the “authorised 
controller” of their undertaking and requiring him to take over control. The petition- 
ers then proceeded to set out a number of grievances as to how the order under r. 81 
(8) of the Defence of India Rules was made ; that it was made not for the purpose of 
efficiently prosecuting the War, but for the collateral purpose of getting over any irre- 
_ gularity there may have been in the respondent’s attempt to get the petitioners’ under- 
taking, and if ie alternatively described as a “mere cloak” on a “mere stop gap.” I 
suppose a cloak could be used to stap a gap, but the two implications seem to differ 
from one another. 

‘Then there ard a number of grievances each ont of which would be an admirable 
ground for filing a suit. Acts of trespass by the servants of Government are alleged, 
the seizure of a motor car belonging to the company and several other matters which 
on the face of them disclose a good cause of action ir the company such as the alleged 
fact that some servants of the Government haYe forcibly seized the keys of all the 
cup-boards of the office and stores building. The only one thing which does not 
discloss a cause of action in the company is the allegation that they also forced the 
wife of the managing agent, during his abeence, to vacate the company’s staff quart- 
ers which they had o¢cupied. No doubt this lady possessed all the virtues that one 
can be possessed of and she may be an excellent wife to the managing agent, but that 
does not make her the wife of the company, and even if she were the wife of the com- 
pany, ber being dispossessed of her quarters gives the company no right of action. 
However, as I say, the petition seta out a large mumber of matters all of. which are 
excellent grounds for filing a suit 8 

The question naturally occurs to one why if the company has so- many 
grievances does it not file a suit, and there is no attempt to conceal the reason 
why it does not do so. The reason ie this. The suit which it has already 
filed was commenced on May 22, some nineteen days—be it noticed—after 
the notice under r. 81(3) which is now complained of. In the suit which the com- 
pany has filed the order is not mentioned because, naturally, it was not mentioned in 
their notice dated March 13 : if they were to commence a fresh suit they would have 
to give two months notice of it, and Mr. Somjee argues that during those two«months 
fresh grievances might be committed, fresh orders made purporting to be made under 
“the Defence of India Rules and so they might be kept indefinitely at bay : for each of 
them they would have to start a fresh sult and for each two months’ notice will have 
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to be given. Thus the matter would be goling on ad infinitum or at all events till the 
end of the War, or the end of the world, whichever of the two things shall first 
happen. 

Assuming, ás I say, that these statements in the petition are all perfectly true—far 
from deciding that they are—it is a serious matter for the company. Accordingly 
one notices that the petition is finally headed “In the matter of s. 151 of the Civil 
Procedure Code ”, which has been described (I think more than once) as “the refuge 
of the procedurally destitute,” and the petition asks not for what presumably would 
be asked for in a suit, viz. damages for trespass, and sunfry injunctions, and so on, 
but for a declaration that the ordes of May 3 is mala fide, ultra vires and void in law 
and for an order for restitution of the undertaking in suit, am order setting the order 
aside, and a direction for the petijoners’ costs and for further and other reliefs. 

It is quite apparent, and there ig no concealment on Mr. Somjee’s part about it, that 
what is sought to be done is to drive “ round,” or alternately I might say “a coach and 
four through” s. 80 of the Civil Procedure Code. It is perfectly true that a 80 
which requires notice of suits about to be commenced against Government applies 
nly to suits, and it is forcibly argued by Mr. Somjee that where it is necessary for 
the purpose of justice that proceedings should be taken against the people referred to 
in s, 80 without notice, the proper course is to present a petition under s. 151 of which 
no notice is expressly required. But in order to support this argument Mr. Somjee 
had to go to the length of saying that there is an “ inherent jurisdiction” in the Court 
to accept petitions—not suits but petitions—from all manner of people who imagine 
that they have a grievance of any sort whatsoever against anybody, but that the 
Court has q discretion not to accept petitions in cases where a suit id an equally 
efficacious remedy. If this be so, for my part I cannot see why anybody ever bothers 
to file a suit in this Court. Suits take a long dime to reach hearing, petitions are 
disposed of comparatively expeditioualy : it would be open to any litigant whether 
he seeks to recover money lent, damages for personal injuries, damages for libel, or 
whatever his cause of action, to present a petition to the Court, eg. stating “that he 
has been knocked over by a bus or a taxi, under a heading mentioning a 151 and 
submit that the Court should admit his petition and so save him time and money 
which he would have to expend if he®commenced a regular suit. If that ba so, the 
Court would be flooded with petitions, but in practice there are comparatively few of 
them. 

Section 151 is short and has been the subject of much litigation. It provides— 

“ Nothing in this Code shall be deemed to limit or otherwise affect the inherent power of 
the Court to make auch orders as may be necessary for the ends of justice or to prevent 
abuse of the procesa of the Court.” 

TEK nol aaeeei that die orde abii E ani said tink Gace 
prevent abuse of the process of the Court but that it is ome designed to prevent 
an alleged abuse of its powers by Government. It therefore must come within the 
first or neither part of the section. It must-be asking for an order which is “ necessary 
for the ends of justice.” Now I have to ask myself what does “ justice” mean in this 
connection ? Does it mean the ordinary reasonable man’s idea of fair play, or in Lord 
Bowen’s words what “the man on the Clapham omnibus” would consider to be 
just? Does it mean the individual Judge’s idea of what ñ just, or does it mean the 
Platonic ideal of justice laid in heaven? Or ‘lastly does it mean the purposes of the 
Civil Procedure Code? I think both on principle and on authority that the last and 
moet prosaic meaning is the correct one, and authorities are not wanting for that pro- 
position either in this country or in England. If, eg. one refers to J. C. Galstous v. 
Pramathonath Ray, ove finds Chief Justice Rankin saying that if the relief can be 

1 (1929) L L. R 57 Cal 154, 159. 
R. 53. e 
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properly obtaineg in a separate suit, it d&s not appear that there is any justification 
for invoking s. 151 at alL The learned Advocate General invites me to say that the 
same thing is true where relief can properly be obtained in a separate, albeit a deferred, 
suit, and I must accept the invitation. 

An English case which seems to me to be not entirely irrelevant is the decision in 
Rex v. Dyson, which was given shortly after the present Criminal Appeal Act came 
into force in that country. Section 4(1) of that Act contained a proviso that—- 3 

“the Court may, notwithstanding that they are of opinion that the point raised in the 

appeal might be decided in favour qf the appellant, dismisa the appeal if they consider that 
no ial miscarriage of justice haa actually occyrred.” °, 
It appears that in that casa the prisoner was indjcted for the manslaughter of his 
infant child, that according to the evidence he seized the child (then a baby three 
months old) by the legs on November 13, 1906, and flung it down and beat it into 
a condition of. unconsciousness: Shortly afterwards its skull was found to be fractur- 
ed. On December 29, 1907, the prisoner was heard to beat the child and the follow- 
ing morning its face and head were found ta be severely bruised. The child was 
admitted into the hospital suffering from meningitis on February 17, 1908, from which 
it died on March 5, 1908. The medieal evidence went to shew that the fracture of © 
the skull in so young a child would necessarily cause destruction of the brain tissue, 
and eventually death, though the child might po®sibly live with such a fracture for 
some few years; that the fracture was the main cause of the child’s death ; but that 
the subsequent acts of violence, if they took place, would accelerate the death. The 
Judge, in the course of the summing-up, directed the jury that if they were satisfied 
that the prisoner either caused the child’s death by his violence on November 13, 1906, 
or accelerated it by his subsequent violence on December 29, 1907, they must find 
him guilty, which they duly did, and he appealed to the Court of Criminal Appeal. It 
is obvious that the direction was wrong, becajise technically, according to the law 
prevailing in England, there cannot be a conviction for manslaughter where the death 
does not occur within a year and a day after the injury was inflicted. At the same time 
if “justice” means that which the man on the Clapham ommibus would regard 
as “just”, there was little doubt that Dyson dpserved all he got, and more. However 
the Court (Lord Alverstone C. J.. Lawrence and Ridley JJ.) refused to substitute 
themselves for the jury and consider whether in fact the later injury had accelerated 
the death, which is the very thing that ought to have been left to the jury, and con- 
curred in the following passage from Makin v, Attorney General for New Soutk 
Wales?, which was decided under an Act which contained precisely the same phrase 
“ miscarriage of justice” (p. 70):—~ ; 

“Their Lordships. do not think it can properly be sald that there has been no substantial 

wrong or miscarriage of justice, where on a point material to the guilt or innocence of the 
accused the jury have, notwithstanding objection, been invited by the fudge to consider in 
arriving at their verdict'matters which ought not to have been submitted to them.” 
Tt seems to me clear that “justice” in the Criminal Appeal Act in England means 
“criminal law” and “justice” in the Civil Procedure Code means that standard of 
Justice which the Civil Procedure Code is designed to achieve. That being so, it seems 
to me impossible to say that, because of the reservation of the inherent powers of the 
Court, the Court can in pursuance of those supposed powers open a loophole in a bar- 
rier between the Government and the aggrieved subject which the Legislature has 
deliberately set up. ` 

It has been well decided by their Lordships of the Privy Council in Bhagchand 
y. Secretary of State? on appeal from this Court, that s. 80 applies to all suits 


1 [1908] 2 K. B, 454. 3 (1927) 29 Bom L. R. 12887, rc. 
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whether or not an injunction is claimed,’ and if the Legislature has seen fit to 
render Government and its officers free from a suit for a period of two months 
after every act of which the subject may complain, I cannot imagine that it 
intended that there should be a sida route round that section by which any subject 
might start proceedings against officers of Government by the simple process of lodg- 
ing a petition instead of a suit. I cannot subscribe to the view that there is any general 
right to present petitions for reliefs of this kind in this Court. What the Code con- 
templates is that in general the jurisdiction of the Coyrt should be invoked by 
filing of a suit. In certain mattets prescribed by*statute on by mules of this -Court 
the proper method is by petition, But a complaint that an order has been improperly 
made by Government is not one ef tha matters for which rules or any Act of Parlia- 
ment has prescribed a petition ase proper. remedy. 

Naturally, much stresa has been. laid on behalf of the petitioners on the recent 
decision of the Lahore High Court in The Lahore Electric Supply Company, Limited, 
Lahore v. The Province of Punjab, the facts of which were certainly not by any 
means dissimilar to those in this case, although the Court there found as a fact that 
the Government’ intentions were not what they represented to be and in this case 
I am not making any euch finding of fact as if is not necessary for me to decide any 
such question. It is noticeable, however, that in that case the impugned order of 
Government was made after suit was commenced, and there was therefore an element 
in that case which brought it very near contempt of Court. I have no doubt at 
all that a litigant who, after suit commenced, so conducts himself as to make futile 
any order which the Court may make in favour of his opponent, so that he is prejudg- - 
ing the issue pending before the Court, is running a grave danger of being dealt 
with for contempt, but where he only knows that a suit is likely to be commenced 
against him that he cannot be so dealt with merely for an attempt to forestall his oppo- 
nent. The Court may in the latter case restrain him by a mandatory injunction : but 
issuing a mandatory injunction is one thing and making an order against a. party 
in contempt is another. It is also ‘noticeable that it was an interim relief that was 
granted in that suit. Apparently under the practice of the Lahore High Court a 
party could seek such relief by a petjtion. That is not the practice of this High 
Court, as I understand it. In the present case I have already shown that it is not sought 
merely to have a temporary injunction restraining the Government, but what is sought 
is a permanent declaration, available for all time, that the order in suit is invalid— 
quite a different thing to what was sought in the Lahore case. I think I need say no 
more than to say that there is that important difference between the position in the 
two cases. If the effect of s. 80 is to enable Government to hold these people 
at bay, so that they have a grievance against Government until the end of the War, 
or the World, it is a matter for the Legislature tè remedy and not for me. However 
much I may or may not approve of the wording of s 80, I cannot ignore the fact 
that it is there, and I cannot, no matter how inganiously I am invited to do so, carve 
through the middle of it a right of way which the Legislature has, rightly or wrongly, 
prohibited. 

The result ia that this petition is misconceived and must be dismissed with costs ont 
the long cause ecale. 


Attorneys for petitioners : Joshi & Co. e 
Attorneys fon respondent : Litije & Co. 
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° Before Mr. Justice Blagden, 


In re ALL.INDIA GROUNDNUT SYNDICATE LTD.” 


Indian Arbitration Act (X of 1940), Secs. 34, 35—Arbitration—Pendency of legal proceedings 


to ennui arbitration—W heather, decree can be made om award—Whether party te submis- 
ston con question arbitration proceedings—In respect of any matter agreed to be te- 
ferred ”— Subject-matter of the reference”—‘ Further proceedings in a pending re- 
ference ”—dnterpretatiom—When can arbitrators be functi officio_-Whether notice of legal 
proceeding to one arbitrator is notice to all. X é 

Where, in a proceeding before an arbitrator, a party to the submission appears and 
takes part in a preliminary discussion, he does rt thereby waive his right to object 
to the jurisdiction of the arbitrator before the arffitrator actually enters upon the com 
sideration of the matters upon which he makes his award. If, however, after objecting to 
the jurisdiction and such objection having been overruled, he proceeds with the case, 
under protest, to defend himself, he does not lose his right thereafter to say that the 
arbitrator had acted without authority. But, where, without raising such objection ix 
Hmine the contesting party takea pert in the proceedings on the essumption that they 
were before a competent tribunal, it is not permisible to the party to contend that the 
whole of the proceedings were coram non judice. j 

Chetandas v. Radkakisson’ and Rambaksk v. Rombay Cotton Company,? referred to. 

Section 34 of the Indian Arbitration Act, 1940, empowers the Court which has jurisdic- 
ton to decide a dispute to refuse to do so, where an arbitration is in existence. The 
next section (ie. a 35) is a corollary or counterpart to it. Section 35(1) of the Act is 
intended to modify the English common law rule relating to the matters in question 
which bad prevailed in India before 1940. The legal proceedings which are liable to be 
stayed under s 34° are proceedings “in respect of any matter agreed to be referred.” 
But the legal proceedings which, if notice is given of them to the arbitrators or umpire, 
may render invalid subsequent proceedings in ihe arbitration, must be legal proceedings 
“upon the whole of the subject-matter of the reference.” What the Legislature had in 
mind by “the subject-matter of the reference ™* is» the questions which arise on the plead- 
ings, if any, in the reference or, at all events, the questions which the arbitrators are 
investigating. But a legal proceeding which has for its object or one of its objecta the 
ousting of the arbitrators from jurisdiction aff the complete supersession of the arbitra- 
tion as a whole prevents the arbitrators from proceeding with the arbitration even if no 
. stay bas been granted under a. 34 or otherwise. 

The act of applying to the Court for an extension of time to make an award is not 
what the Legisiature contemplated and intended to include in the phrase “ further pro 
ceedings in a pending reference,” within the meaning of a 35(1) of the Act. There 
is a distinction “ between ” doing something “in” something else and doing something “ in 
«the matter of” or “in relation” to something else. 
` “Arbitrators may become for the time being functi officio, or have their power suspended, 
by reason of litigation, but the Court which has jurladiction to extend time never be 
comes functus officio ; ita function,it always bas to perform in a proper case, and it has 
neither the right nor the power to lay them aside or to abdicate. 

The ruld that existed in India before e, 35 came into force was that the moment a 
party, to an arbitration started a suit touching the matters referred to the arbitrators, 
the arbitrators became fuacti officio, on the ground that there cannot be two tribunals 
concurrently exercising jurisdiction over the same dispute. The domestic forum must give 
way to the public forum. , 

Doleman & Sons v. Osset Corporation, Ram Prosad Surafweull v, Mohan Lal Lackens- 
narain,* Ghaneshom Dass-Gowerdan Dass V, Tek Chand’ and Appovu V. Seeni,* followed. 
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Since the enactment of a. 35, the abova mule is modified as follows: (1) the rule no 
longer applies unless the legal proceedings are upon the whole of the subject-matter of 
the reference, (2) it does not come into operation unless notice has been given to the 
arbitrators or the umpire, and (3) it ia only the further proceedings which, unless a 
stay has been granted under s. 34, will be invalid, the old rule having been that if there 
was anything left to arbitrate about after the legal proceedings are finished, the arbitra- 
tors had to start de novo, 

Where legal proceedings are already pending, as a result of which the award may 
turn out to be invalid, the Court will not make a decree in terms of the award. 

The Court will not set asideean award which pas made at a time when no actual 
legal proceedings were pending, merely on the ground that one of the arbitratérs had 
notice that such proceedings were intended, and that subsequently such proceedings 
were in fact commenced. 


Semble a notice to one of th two joint arbitrators that lega! proceedings are pending 
-~ ia, for the purpose of s. 35, a notice to the other arbitrator also. 


THe facts appear sufficiently from the judgment. 


H. D. Bancji, for the petitioner. 
M. L. Maneksha, for the respondents. 


BLAGDEN J. Some*yeare before the present war, and for aught I know to the con- 
trary since, a man used to stand outside the Courts of Justice in London with a 
banner inscribed on one side with the words “ Arbitrate, Don’t Litigate” and on the 
other with the words “ Beware of Lawyers.” Lord Justice Goddard once remarked to 
me that he thought that man was the best friend of the legal profession. I must say 
that the present case seems to show that the learned Judge was perfectly right. The 
history of the matter has been most unfortunate from the point of view of both the 
parties. The present applicant, Mr. R. S. Chetty, who as his name suggests comes 
from a district in the Madras Presidency, entered into an agreement with the respond- 
enta on April 23, 1941, under which the petitioner was to supply a considerable quan- 


tity of groundnuts to the respondents. Clause 10 of this agreement provided as 
follows : 


“ All disputes whatsoever, ERE ats SEE ita ees aera aan 
nection with this agreement, or as to thf construction or application thereof, or the respective 
Tighta and obligations of the parties hereunder, or as to any clause or thing therein contained, 
or any account or valuation to be made hereunder or as to any other matter in any way re- 
lating to these presents, shall be referred to arbitration, in Bombay City.. 


Certain amounts of goods were supplied pursuant to this agreement, but as summer 
developed so disputes developed between the parties. I am not in the least concerned 
now with the merits of those disputes.and I do not propose to say anything about 
them. Towards thd end of July it seems clear that an interview took place at the 
Mount Everest Hotel, Madras, between the representatives of the respondent com- 
pany and the present petitioner. Whether any fresh agreement was arrived at on 
that occasion is in dispute. If it was, it is also in dispute whether such freah agree- 
ment superseded the original agreement or was a mere modification or working out of 
that agreement. I do not think it is necessary to expreæ any opinion about that he- 
caus it seems ta me quite clear that this agreement which I may perhaps term the 
“ Mount Everest Agreement" was at all events “related” to the original agreement. 
Whether the relationship was akin to that of 4 new born Hindu with the head of his 
joint family or whether it was merely the relationship of heir to ancestor does not 
sem te matter, provided the relationship was there. It was of course quite competent 
for the parties if they wished to make a fresh agreement expresaly excluding cl. 10 of 
their original agreement and L dare say that now they both wish they had done so. 
Equally they could have made a fresh agreement which by necessary implication ex- 
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cluded cl. 10 as for example if they had provided that any particular specified Court 
should have jurisliction over their disputes. But they did not do this, and I cannot 
sæ anything in the alleged term’ of the Mount Everest Agreement (which were set out 
very clearly in a letter written not long thereafter by the respondents’ solicitors to the 
petitioner) which is at all inconsistent with the continuance in force of cl. 10 of the 
original agreement. The Mount Everest Agreement did not succeed in laying the 
parties’ disputes to rest. Indeed, they seem to have got somewhat more complicated 
after that, and eventually, on October 3, 1941, the present respondents appointed an 
arbitrator pursuant to cl. £0 of the original agreement. On the 25th of that month 
` the petitioner appointed his arbitrator. On November 22, a preliminary meeting took 
place before the arbitrators at which Mr. Dastur, the solicitor to the respondents, sug- 
gested that a formal eubmission should be signed by*the partie. In the course of the 
next fortnight this document was signed by beth the parties. It recites in full cl. 10 
of the original agreement and further that disputes and differences arose between the 
tespondents and the petitioner “in respect of mfatters relating” to the said contract. 
As I have already said, I think that recital is quite accurate. It is necessary now to 
examine in a little detail what took place before the arbitrators in the course of the 
following months. Preliminary directichs were given on November 22 and the next 
- following meeting occurred on December 20, 1941, when proceedings were adjourned at 
the present petitioner’s request to January 10, 1942” On that occasion the submission 
paper was put in and discussion took place as to the issues. The arbitrators, no doubt 
fired with a laudable desire of saving time, seem to have conceived the idea of framing 
issues before the pleadings. On January 14 there was further discussion about the 
isguea and on the 17th of that month (on which date not only had no pleadings been 
delivered, but, there wag no direction as to pleadings as yet) a witness was called and 
some two hours were taken up in ex4mining the witness. On February 7 particulais 
of the preaent respondents’ claim were filed and the present petitioner was directed to 
file his reply. Another document or two were produced and the proceedings were ad- 
journed to the 11th. A reply and counter-claim was filed on that date and the solicitor 
to the present respondents took an objection to jurisdiction of the arbitrators to deal 
with part of the counterclaim. The following day the witness one Mr. Venkataramaya 
on behalf of the respondents continued his evidence and he apparently on that day . 
gave evidence for an hour and forty minutes in the afternoon after which proceedings 
were adjourned again to February 24, 1942. On that day they were adjourned 
again at the present petitioner's request, to March 14 On March 14 sundry papers 
* were put in and a little mild abuse was exchanged between the parties and the time ' 
occupied was from 11-30 am to 1-5 in the afternoon. A very wise suggestion came 
from the arbitrators towards the end of this discussion, which consisted in their pointing 
out the obvious fact that time was getting on. I do not think that they merely 
suggested that the usual time for the midday meal was approaching ; they suggested 
that the time for making their award was running out and they suggested to the parties 
that an application to this Court to extend the time‘should be made. This was accord- 
ingly done, and a consent order extending the time was obtained, which order was 
mmde on June 26 and carried the time for making an award up to August 26. Fortified 
by this extended time the parties returned, to carry on the proceedings, to the arbitra- 
tors’ room, and for the first time on July §1, 1942, the present learned counsel for the 
petitioner was instructed, who promptly, when he came on the scene, took the second 
point that has been taken before me on the present application (which is to set aside 
the award). That point is this, namely, that the arbitrators had no jurisdiction on 
the ground that the questions between the parties arose not under the agreement which 
contained cl. 10, that is, the April agreement, but under the Mount Everest Agreement. 
For the reasons already given I think, with all due respect, that this point waa not well 
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founded. But assuming I am wrong about, that, the respondents here contend, and I 
think rightly, that in view of all that had happened by that date, the point was taken 
too late and in fact the petitioner is estopped from setting it up. He had not taken 
this point in his reply, and though I appreciate that in considering the jurisdiction of 
arbitrators the same strictness ought not to be applied which would be applicable if 
it were a question of submission to the jurisdiction of a Court, yet much had happened 
by this time : pleadings had been exchanged, issues had been settled, quite a quantity of 
evidence had been adduced and documente produced and so on—all on the assumption 
that the proceedings were before a ompetent tribunal, and $ do not think it would have 
been just to the respondents if at that stage the arbitrators had allowed it to be con- 
tended or held that the whole of these proceedings were coram non judice. The matter 
has been considered in this Courtin two judgments of my learned predecessor the first 
of which is Chetendas v. Radhakiston' where Mr. Justice Blackwell says that (p. 1093): 

“In my judgment it is clear that if a party to a submission appears before the arbitrator ` 
and merely takes part in a preliminary discussion, he does not thereby waive his right to 
object to the jurisdiction of the arbitrator before the arbitrator actually enters upon the con- 
sideration of the matters upon which he makes hig award.” 


Applying that standard here, the arbitrators in this case had certainly entered upon 
the consideration of the matters on which they ultimately made their award before the 
objection to their jurisdiction was taken. The otħer decision of my learned predecessor 
is Rambaksh Lachmandas v. Bombay Cotton Company? and, so far as material, is very 
much to the same effect. It does, however, make this much clear that if after objecting 
to the jurisdiction and such objection having been overruled, he proceeds with the case, 
under protest, to defend himself, he does not lose his right thereafter to say that the 
arbitrators acted without authority. Well, that I think dealg with the second point 
that has been taken before me, namely that the arbitrators exfeeded their jurisdiction. 
I do not think they did, and in my opinion the point was taken too late. It is unneces- 
sary to follow in any detail the furfher proceedings on the arbitration. The present 
applicant seems to have eventually lost patience with it and he eventually ingtituted a 
suit or attempted to institute a suit in the Court of the Subordinate Judge at Chittoor 
in his own presidency. The plaint in that! suit was lodged om or about September 15, 
1942, but the case had a somewhat aurious history. It (the plaint) was not immedi- 
ately put on a file and numbered- In the course of a week it was returned to the 
legal adviser of the plaintiff who appears in the Subordinate Judge’s record under the 
somewhat algebraical symbol “M. S. S. R.” (which manner of representing people is 
not uncommon in the presidency from which the present petitioner comes) for amend- 
tent. It was duly amended and re-presented. In its re-presented foffh it contained a 
cl. No. 12(a) in which the present petitioner—then plaintiff—strongly complained of 
the way the arbitration was going on, or, rather, was not going on, and expressly, asked 
the Chittoor Court to take jurisdiction over the subject-matter of the suit superseding 
the arbitration. For the rest, the plaint did not deal with all the matters that were in 
dispute before the arbitrators : it is sufficient to say that in his plaint the plaintiff 
asked merely for an account of the goods which he had supplied to the present res- 
pondents, ‘reserving his right to claim damages for non-acceptance of those which he 
had not supplied, which latter claim he was making before the arbitrators. In one 
sense, therefore, the plaint did not cover the whole of the ground covered by the arbitra- 
tion: But in another sense it did, because dt was sought by the plaintiff to have the- 
arbitration itself superseded. The trouble which this plaint caused to the learned 
Subordinate Judge was mostly in connection with the question whether he had juris- 
dictiof or not ; at some stage, I do not quite know when, the plaint was put on file 
and numbered, but eventually after the lapse of a considerable time—over a year—a 
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judgment was pronounced on that plaint'npt on its merits but on the ground of want 
of, jurisdiction. Jt was not! dismissed, but it was handed back to the plaintiff to be 
presented at a proper Court. Meanwhile, the present respondents had filed a petition. 
in the Chittoor Court under s. 34 of the Indian Arbitration Act asking to have the suit 
stayed. The learned Subordinate Judge took the same somewhat curious course of 
considering first whether he had jurisdiction to entertain the suit and not whether on 
the application of some of the defendante—for in addition to the present respondent 
company the petitioner had made several of ita directors and arbitrators in person 
parties to the suit—he wold stay the suit. The result was, when he reached the: 
negative conclusion about the jurifdiction, that he had no option but to dismiss the 
present respondents’ application because there was nothing left for him to stay. There 
was, therefore, no pronouncement at all on the merit? either of the suit or of the peti- 
tion ad both of thent were thrown back to-the people who had started them. Well, 
that was what happened on December 13, 1943. Now since the respondents had notice 
of that suit there had been no meetings before the arbitrators. The only stepe in the 
arbitration, if they can be called in the arbitration, which had been taken were some 
three or four further applications to this Court for extension of time. As soon as the 
present respondents. knew of that suit, they Grew the attention of this Court to the 
fact that it was pending, and, sitting as ‘Miscellaneous Judge her@ I granted one of the 
extensions of time: I think it was on the very groynd that the suit was pending and 
the arbitration could not therefore proceed further that I granted the extension of time: 
but in that my recollection may be playing me false. The later extensions of time were 
not in a true sense of tha word “consent” orders which the first had been, but the 
present petitioner had notice of each of the applications and did not attend. The 
Chittoor plaint having, -as I said, been returned to the plaintiff on December 13 and 
the time for making am award having been extended up to March next, the present 
respondents and the arbitrators tbought that they had a completely free hand and 
although the arbitrators must have almost forgotten each other, because they had neves 
held a meeting from October 29, 1942, ta December 13, 1943, they met again on Jan- 
uary 8, 15, 17 and 18, 1944. Of these meetings, whith were not attended by the present 
petitioner, the present petitioner had due notice, and it was no fault of the arbitrators oz 
of tha respondents that he was not present or regresented. But be had on January 6, 
1944, given to the arbitrator appointed by him notice that he was appealing from the 
judgment of the Chittoor Court, and one of the things I have got to decide is what, if 
any, effect that notice had. It was not literally accurate because he was not in the 
actual process of appeal, but what he actually meant, and it was perfectly true, was. 
that he intended-to appeal as soon as he could. He did not in fact get a copy. of the 
judgment and of some other documents that were necessary to prepare his memorandum 
of appeal till some considerable time later and it was not in fact till March 7 that his 
appeal was actually presented. It has been suggested faintly by the present respondent. 
that there was undue delay on his part, but I am not satisfied about that; I think it 
must have taken some time to get the necessary copies even though he had employed. 
all reasonable diligence. Meanwhile, on January 28, 1944, the arbitratora made an 
award against the petitioner which is the award which it is now sought to be set aside. 
That award was duly filed in this Court on February 12 and notice thereof was given to 
the petitionér on March 2——as it happens, five days before he filed his appeal to the 
District Judge, Chittoor. I have already gealt with one ground on which it is sought 
to have the award set aside The other ground, which is of more general importance, 
raises a question of law which I understand is not covered by any‘ decided case 30 far. 
Section 34 of the Indian Arbitration Act, 1940, provides as follows : . 


“Where any party to an arbitration agreement or any person claiming under him 
commences any legal proceedings against any other party to the agreement or auy person 
claiming under him in respect of any matter agreed to be referred, any party to such legal 
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proceedings may, at any time before filing a written statement or taking any other steps in 
the proceedings, apply to the judicial authority before which the proceedings are pending 
to stay the proceedings ; and if satisfied that there is no sufficient reason why the matter 
- should not be referred in accordance with the arbitration agreement and that the applicant 
waa, at the time when the proceedings were commenced, and still remains, ready and willing 
to do all things necessary to the proper conduct of the arbitration, such authority may make 
an order staying the proceedings.” 


That eection is akin to the corresponding English section and in one form or another 
it was in existence a considerable, time before the present, Arbitration Act No. X of 
-1940. It will readily be seen that it created an exception to the general law relating to 
procedure : viz. that it empowers the Court which has jurisdiction to decide a dispute 
to refuse to do so, where an arbiftation is in existence, although for it to decline juris- 
diction which it had would norm#ily be as bad as to exercise jurisdiction which it had 
not. I thought it necessary to read it because the really material section, s. 35, is the 
corollary, or counterpart of that section. Section 35 is new and is clearly, intended to 
modify the English common law tule in relation to the matters in question which had 
prevailed in this country before 1940. Sub-section (1) of s 35 reads as follows: 

“ No reference nor award shall be rendered inyalid by reason only of the commencement ` 
of legal proceedings updn the subject-matter of the reference, but when legal proceedings upon 
the whole of the subject-matter of the reference have been commenced between all the parties 
to the reference and a notice thereof has been given to the arbitrators or umpire, all further 


proceedings in a pending reference shall, unless a stay of proceedings is granted under section 
34, be invalid.” 


The second sub-section is immaterial for the present dispute and I need not trouble 
about it. It is noticeable that the legal proceedings which are liable to be stayed under 
3. 34 are proceedings “in respect of any matter agreed to be feferred.” But the legal 
proceedings which, if notice is given of them tothe arbitrators or umpire, may render 
invalid subsequent proceedings in thé arbitration must be legal proceedings “ upon the 
whole of the subject-matter of the referenca” It has been contended by Mr. Maneksha 
that the plaint in the Chittoor sult did not cover the whole of the subject-matter of 
the reference and clearly in my opinion, if it had not been for cl. 12(a) of that plaint, 
that contention would be well founded. Whether it is brought within the mischief of 
s. 35 by reason of the inclusion of cl. 12(@) appears to me somewhat doubtful point. 
No doubt what the Legislature had in mind by “ the subject matter of the reference” 
was the questions which arose on the pleadings, if any, in the reference or, at all events, 
the questions which the arbitrators were investigating. But it would be an absurdity 
if a legal proceeding which had for its object or one of its objects the ousting of the 
arbitrators from jurisdiction and the complete superseasion of the arbitration as a whole 
could have been taken and yet the arbitration could go on merrily in spite of thoge pro- 
ceedings even if no stay had been granted under s. 34 or otherwise. Whether the Legis- 
lature actually had in mind such a situation ag that arising in this case I don’t feel 
certain. Whether they intended to include such a claim as that set up by cl. 12(a) 
of the Chittoor plaint in the proceedings referred to in s. 35(1) or not, they have 
used language which in my opinion is grammatically wide enough to include such a 
claim and, as it produces a more sensible result than the other possible construction, 
I think I ought to come to the conclusion that the Chittoor proceedings while they 
lasted were proceedings upon the whole of the subject-matter of the reference. But 
now comes the point of difficulty. Nothing was done by the arbitrators which offend- 
ed against the literal meaning of s. 35(1), that is to say they took no steps at all 
while the Chittoor suit was actually pending except to apply to this Court once 
or twice or more times for extension of time, and the highest point of Mr. Banaji’s 
argument is that an application to this Court for an extension of time for making 
award is a proceeding “in a pending reference” within the meaning of s. 35, that 
R. 54, ° 
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therefore the extensions of time which this Court from time to time granted were all 
invalid by virtue, of that section. If that is correct it means that at the time the 
arbitrators purported to make their award their time had never been extended and 
unless on an application made now (which has not yet been made) the Court were 
to extend time although it has elapsed (which, of course, it could do in a proper case) 
the whole of the proceedings which he seeks to impeach must fall to the ground. In 
my judgment, however, the act of applying to the Court for an extension of time to 
make an award is not what the Legislature contemplated and intended to include in 
the phrase “further proceegings in” a pending reference. It is true that the applica- 
tion would be entitled “In the måtter of the Arbitration Act, and In the matter of 
the reference ...” but I think there is a distinction between doing something “ in” 
something else and doing something “in the matte®of” or “in relation” to some- 
thing else. To take a simple example one might well see workmen engaged in making 
an excavation in relation to a house for the purpose of connecting up the drains of 
the house with the main sewer: yet they would not be conducting the excavation “in” 
the house. I think Mr. Manéksha’s argument is well founded when he says that the 
arbitrators may become for the time being functi officio, or have their power suspend- 
_ed, by reason of litigation, but the Court which has jurisdiction to extend time never 
tecomes functus officio; its functions it ‘always has to perform in a proper case, and 
it has neither the right nor the power to lay them aside or to abdicate. Therefore 
merely by applying to Court for an extension of time the arbitrators or the respondents 
were not offending against either the letter or the spirit of the s 35. Now comes the 
question how long s 35 continues in operation. The rule which existed before 3, 35 
came into force was that laid down in England by the Court of Appeal, reversing a 
decision of Mr. Justice Scrutton, as-he then was, in Doleman & Sons v. Osset Corpora- 
itor and that was thatethe moment a party to an arbitration started a suit touching 
the matter referred to the arbitrator® the arbitrators become as it was put in that 
case “functi officio” on the ground that there cannot be two tribunals concurrently 
exercising jurisdiction’ over the same dispute. It may be that the party commencing 
the suit does so in breach of his agreement to refer fhe dispute to arbitration, and that 
the other party might have damages out of him for that breach, but the Court would 
not specifically enforce that agreement by refusing to exercise its jurisdiction. Indeed 
I think that under the English common law it had no power to refuse to exercise 
jurisdiction. I am not sure of that. Therefore it waa held that the domestic forum 
must give way to the public forum. That rule was adopted in this country both by 
the Calcutta and Lahore High Courts in Ram Prosad Surajmull v. Mohan Lal Lachmi- 
narain? and Ghanesham Dass-Gowerdan Dass v. Tek Chand,? and it seems also to 
have been adopted in Madras in Afpatu v. Seeni* I have no doubt till the Legislature 
intervened, that it was good law in this country as it was in England) For some 
reason’ the Legislature decided to modify it rather considerably and the result is s 35 
which I have already read. The modifications seem to me to be these (1) that the 
Tule no longer applies unless the legal proceedings are upon the whole of the subject- 
matter of the reference, (2) that the rule does not come into operation until notice 
has been given td the arbitrators or the umpire and (3) that it is only the further 
proceedings which, unless a stay has been granted under s. 34, will be invalid, the 
old rule having been that if there was anything left to arbitrate about after the legal 
proceedings were finished, the arbitration had to start de novo. Now, in the ordinary 
casd which all decided cases so far have contemplated and which our Legislature con- 
templated when it introduced a 35, by the time the public forum has disposed of the 
matter there is nothing left for the private forum to do; the matters in dispute have 
been decided by a competent tribunal. But what is to happen where, as happened in 


1 [1912] 3 K. B. tig oe ea wee 
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this case, the public tribunal does hot decige the matter or its merits but refuses to 
exercise jurisdiction, as it did here, on the ground it has not got jurisdiction? Clearly 
the arbitrators are not, I think, intended to sit for all time with their hands tied behind 
their backe. Mr. Banaji does not seriously contend that such a very extreme result 
follows, but what be stresses is this since, as everybody knows, ,a party has very 
often a right of appeal from the decision or judgment of a Court of first instance, and 
some times successive rights of appeal, and since for many purposes an appeal is con- 
sidered only to be a continuation of the original proceedings, s. 35 continues in opera- 
tion and the arbitratord are funci officio until either the,last possible appeal in the 
legal proceedings has been disposed of, or until the last time for appeal has mun out 
without an appeal being filed ; and he says that if this is not the literal construction 
of the language of the section itis necessary to force that construction on it in order 
to achieve a sensible result. It is*certainly a very forced construction because it means 
-saying with one breath that s. 35 only applies where legal proceedings are pending 
but with the other that a pending proceeding includes a future and hypothetical pro- 
ceeding which (if and when it is started) will be for many purposes a continuation of 
a proceeding which has finished. On the one hand in a. 10 of the Code of Civil Pro- 
cedure the word “ suit” obviously includes an appeal and the word “ proceedings ” is 
a wider term than “suit.” But still it is making the word “ proceeding” swell to 
extraordinary dimensions if “ penging proceedings” includes a hypothetical proceeding 
which may or may not come into existence, provided that it does in facti come into 
existence by the time the question arises. On the other hand, if one looks at another 
part of the Code, one cannot help feeling that by analogy Order XLI, r. 5, is very 
helpful to the respondents. It provides that in general, subject to certain exceptions 
and the possibility of stay orders being made, an appeal shall not operate as a stay 
of proceedings under a decree or an order appealed from. Now the Legislature seems 
to have thought that a sensible result could be achieved although it allowed in the 
absence of an order to the contrary, an order under appeal to be executed. The 
remedy of the party who was appealing is to obtain a stay from a competent Court 
if he can get it, and Mr. Maneksha contends with very great force, T think, that, if 
the present petitioner did not want that to happen which has happened, he could 
have taken at least one of some thgee courses, viz. (1) commenced proceedings in | 
this or some other competent Court for an injunction to restrain the arbitrators and 
the respondents from proceeding further with the arbitration pending his appeal, (2) 
applied to this Court under the Arbitration Act for a stay of proceedings in the arbitra- 
tion, or (3) possibly, gone to the District Judge at Chittoor and asked for an injunc- 
tion against the petitioners and the arbitrators, who as I have‘already indicated were 
parties to the Chittoor suit. He did not take any of these steps, and so, Mr. Maneksha 
says, he must bear the consequences however unfortunate they may be for him. 
Another useful analogy in this connection, for as I said the matter is completely un- 
‘covered by any direct authority, would be found in the express provisions of law relat- 
ing to divorce, which prohibit the parties ta a guccesaful divorce suit from remarrying 
pending the time of appeal. Applying by analogy O. XLI, r. 5, the parties could 
remarry as soon ag the decree or order of divorce was signed, drawn or otherwise per- 
fected, running the risk (in an appropriate case) that if there was a successful appaal, 
they might find that they were both retrogpectively bigamists. Those enactments are 
there, and presumably the Legislature would not have put them there if they were 
unnecessary. If Mr. Banaji’s argument as to what constitutes a pending legal pro- 
ceeding is right, they would be unnecessary becausd the divorce suit would not have 
been effectively disposed of until the expiry of the last possible period of appeal or the 
dismiæal of the last possible appeal. I do not think it is necessary to get a sensible 
result topat such a wide construction on the section. I think that the position on 
the facta as they are today is simply this: There is what at the moment seems to 
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be a valid award. It may hereafter out that it should not have been made. 
That will depend.firet on what the result of the appeal in Chittoor District Court is, 
and if that appeal succeeds, I think ıt will further depend on the result of the hearing 
on the merits in the Chittoor Court. It is largely in view of that possibility that I do 
not wish to say anything about the merits of this case. I do not think I can set aside, 
as I am invited to, an award which was made at a time when no actual legal proceed- 
ings were pending at all, merely on the ground that one of the arbitratore had notice 
that such proceedings were intended and that subsequently such proceedings were in 
fact commenced, though I should say in passing that I am disposed to think that 
“notice fo one of two joint arbitratére is, for the pufposes of s, 35, notice to both—in 
the same way that notice to one partner of a firm ‘is notice to all the partnere. The 
result therefore is that I cannot make the order which I am asked to make The 
question arises whether I ought to dismiss this application or whether I should adjourn 
it for an indefinite period to see what happens in the Chittoor appeal. I thought at 
` one time the proper course would be to adjourn it. But I think I am right in saying 
that if an application is made ta this Court for a decree on the award even if the 
formalities prescribed by the rules are in order, the Court would not be bound to make 
a decree on the award. Unless I am much mistaken, it would be entitled to, and I 
am inclined to think it would, adjounf the application for a tlecres until it knows 
whether the award really is a valid one or not. Where, as here, the proceedings are 
pending as a result of which the award may tum out to be invalid, I think it would 
be just not to make a decree immediately. In these circumstances, the proper course 
would be for me to dismiss the petition, with costs. 

Attorneys for petitioner: Kanga & Co. 

Attorneys for respondents : Dastur & Co. 


Before Mfr. Justice Blagden. 
T. H. VAKIL v. BOMBAY PRESIDENCY RADIO CLUB LTD.“ 


Company--Meeting—Proposition, moving of—Amendment, moving of, when PA 
Chairman wrongly ruling amendment out of order—Effect on subsequent procesdings— 
Null end void—General meeting for considering snamended proposition—Inspectors, 

.  &bpointment of, by company—Powers .of—Indiag Companies Act (VII of 1913), Secs. 
142, 140. 

As a general rule amendmenta moved to a proposition must be germane to ite subjett- 
titer and they auoe adh beaa abaan a det oeni ok Wt 

Hence, where at a meeting called for reception and adoption of accounts, a proposition. 
is moved that the report of the managing committee and the audited balance-sheet and 
profit and loas account be “received and adopted”, an amendment to it saying that the 
+ above be “received but not adopted” and “that a committee be appointed to look into 
` them and to report thereon” is not a direct negation of the proposition and can be pro- 
perly moved. 

Under s 142 of the Indian Companies Act, 1913, inapectore appointed by a special 
resolution of a company have the sẹme powers and duties as inspectors appointed by 
the Central Government who have power to examine persons on oath and to enforce 
production of the company’s books under penalty. It is, however, competent to a com- 
. pany to appoint inspectoras by a general resolution, but such inspectors will not have the 
drastic powers possessed by inspectors appointed by a special resolution. 

Where a proposition is put before a general meeting, and an amendment moved to it 
is wrongly ruled out of order by~the chffirman, and the original unamended proposition 
ig put before the meeting and lost, the proper course is to treat the proceedinga sub- 
sequent to the putting of the proposition as nullity, and to call another general meeting 

' and start afresh with the consideration of the proposition. 

Henderson v. Bank of Australasia,} referred to. a 


” Decided, August 11, 1944. 0. C. J. 1 (1890) 45 Ch. D. 330. . 
Suit No, 922 of 1944. 
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Tue facts appear sufficiently from the judgment. 


V. F. Taraporewala and B. J. Desai, for the plaintiff. 
Sir Jomshedjt Kanga and R. J. Josh, for the defendants. 


Biagoen J. This is a suit and motion brought by a member of the Bombay Pre- 
sidency Radio Club, Ltd, against the club asking for a declaration that a ruling 
given by the chairman of the club at its last annual general meeting was invalid and 
for consequential relief. The material facts are not in dispute and it has been agreed 
that the, hearing of the motion may be treated as*the trial of the suit. . 


What happened was this. The general meeting was held on the 19th of last month 
at 6 p.m. pursuant to a notice dated June 14. One item on the agenda contained in 
the notice was :—“to receive the report of the Managing Committee and the audited 
balance sheet as at December 31, 1943, and the Income and Expenditure Account for 
the year ended December 31, 1943, and to approve and adopt the same”. At the 
meeting, the Chairman moved, himself, “that the report of the Managing Committee 
and the audited balance sheet as at December 31, 1943, and the Income and Expendi- 
ture Account for the year ended December 3}, 1943, be received and adopted.” That 
proposition waa duly seconded, and thereupon a Mr. P. D. Shamdasani moved an 
amendment in terms which were édentical with the motion of the proposition moved by 
the Chairman up to and including the words “ be received.” Mr. Shamdasani’s amend- 
ment, however, then proceeded “ but not adopted and that a Committee consisting df 
the following namely” (then follows a list of the names of five gentlemen, first and fore- 
‘most of whom was that of Mr. P. D. Shamdasani himself) “be and is hereby appoint- 
‘ed to look into them and the Accounts and to report thereon within one month from 
this date.” The seconder of the chairman’s resqjution then rafsed a point of order and 
after some discussion the chairman ruled the amendment out of order. Now the 
question before me is whether his ruling was right or not, and (if it was wrong), what 
ought to be done about it. The gubsequent proceedings of the meeting took, .as far as 
I can see, a perfectly logical course because the Chairman’s resolution was eventually 
put to the meeting and lost. This would seem to indicate’ that the majority of the 
Members present were dissatisfied wfth the accounts and presumably would have voted 
in favour of Mr. Shamdasani’s amendment had it been allowed to be put to the 
meeting. Curiously enough there is no decided authority directly bearing on the pre- 
sent question. But one very often finda that the more simple a question, the more 
difficult it is to find an authority about it. I understand the general rule on the point 
to be thia : first, that amendments must be germane to the subject-matter of the pro- 
position and, secondly, that they must not be, in substance, a direct negative of it. If, 
for example, a resolution were that a particular piece of businese be now congidered, 
it would be in subetance a direct negative to move that it be considered 999 years hence. 
One thing that has been suggested about this amendment is that it is a direct negative. 
I do not think this is correct. Instead of saying “be not received” it expressly pro- 
posed that the accounts shall be received, but that instead of adopting the same the 
company should appoint a committee to go into them and to report thereon. I do 
not think that it can be said to be a direct negative of the propositi6n originally made. 
. Tha report of the proposed committee might be that the accounts were perfectly in 
order and that, to use a popular phrase, 4‘ everything in the garden was lovely.” If 
that had been the report, no doubt the club would have willingly adopted the accounts. 
‘Then, can it be said that the amendment is not reasonably germane to the original 
proposition? On that point a very interesting opinion is expressed in the last edition 
of Palmers Company Precedents at p. 647. Though it is not a judicial pronounce- 
-ment, iP is the opinion of a father and son both of whom have had a great deal of 
experience in company work and the senior of whom is now a County Court Judge. 
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It therefore has some degree of authority’ This is the statement which the learned 
authors make: ° 


“No amendment can be moved which goes beyond the notice convening the meeting or, 
in the case of an ordinary meeting, beyond the scope of the ordinary business which by the 
articles may be transacted thereat without apecial notice. Thus, in the case of an ordinary 
“meeting, where a motion 1s submitted that the report and accounts be received and adopted, 
an amendment that the directora be removed from office, or that the articles be altered, would 
be irregular ; but an amendment to the effect that the accounts and balance sheet be received, 
Ce ay E ae laa Pee PO loo Into as ee 
report would be competent.” te e 
That correctly lays down the law as regards germgnity of the amendment and as 
to ite coming within the scope of the business of a meeting convened for the purposes 
for which this meeting was convened. Where the agenda proposed the reception and 
adoption of accounts, I do not think the meeting ia bound either to reject or accept 
them. I think that an amendment of this kind might be moved, subject to any statu- 
tory provisions of the Indian Companies Act; in the case of a meeting of a private 
Association, unfettered by statute, I think that the members must expect the possibility 
of an amendment such as this being meved and the absent members could not com- 
plain if such an amendment were moved and carried The one serious matter that 
could be urged by*the company in the endeavour te uphold the Chairman’s ruling is 


= that the amendment as proposed would, if carried, result in a resolution that the 


‘meeting was incompetent to pass. The reason why it is contended that the resolu- 
tion if passed would be incompetent is this, that s. 142 of our Companies Act, which 
deals with the appointment by the company of committees of inspection requires the 
appointment by special yesolution. ~(See sub-s. (1)). If, however, one reads the re- 
maining sub-section one finds that inspectors so appointed, that is appointed by special 
resolution, shall have the same powers and duties as inspectors appointed by the 
Central Government, and if one looks elsewhere’ in the Act (s. 140) one finds the 
latter class of inspectors have power -to examine persons on oath and to enforce pro- 
duction of the company’s books under penalty. Moreover, it is to ba observed that 
the provision that the company may appoint an inspector by special resolution, and 
that if it does so, the person appointed shall b&ve certain drastic powers, does not 
necessarily imply that it may not do so by ordinary resolution, subject to this, that the 
person appointed by ordinary resolution would not have those drastic powers. At all 
events, His Honour Judga Topham seems to be of opinion that the company could 
pass what would in effect be a resolution for a committee of inspection by an ordi- 
nary resolution at an ordinary meeting. Other text-writers do not take such a definite 
~ wiew of the matter. The well-known authority, Sir Frank Gore Browne, whose last 
edition was edited by His Honour Judge Haydon, seems to have been of opinion that 
to carry a resolution for a committee of inspection it would be necessary to give notice. 
The same opinion seems to be shared by Mr. Albert Crew in his book “ Conduct of 
Meetings” In Sarkar & Sen, the questton is described as “ doubtful.” In the articles 
of this particular company, the statutory form of art. 101 has been adopted as art. 92 
and according ta that article, the books of the club are not to be inspected by any 
member of the club not being a member of the committee, except as provided by law 
„or authorised by tha committee or by a resolution of the club in general meeting. It 
does not say that the resolution should be%a special resolution nor, in terms, that the 
resolution should be one pursuant to notice. On the whole, I have come to the con- 
clusion that the Chairman’s view was mistaken, and that it was competent by an 
amendment of his proposition for the company to appoint what would in effect be an 
informal committee of inspection; I say “informal” because the committee, if so 
appointed, would not have had the powers which are conferred on a comnfittee ap- 
pointed as contemplated by a 142 or as conferred on Government Inspectors of Com- 
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panies. Now the question is what the efigot of making the declaration which I am 
asked to make will be. The only authority which has any bearing bn that, as far as 
I know, is Henderson v. Bank of Australia! There.an amendment by shareholders 
was improperly ruled out of order and subsequently the unamended proposition was 
put to the meeting and carried. In that respect the facts are distinct from those of 
this case where the unamended resolution was put to the meeting and lost. But I 
think this is a distinction without a difference because the principle, as I understand 
it, which is stated in the judgment of Lord Justice Lopes, ia that the refusal by the 
Chairman to put an amendment tq the meeting “ inyalidates the proceedings” by which . 
are meant the subsequent proceedings as regards that particular question ; Lord*Justice 
Lopes says “It is to my mind perfectly clear that it does.” The reason is, as I 
take it, that the members who were present at the meeting have expressed their opinion 
on the substantive motion without having“had an opportunity to express their opinion 
on the amendment and as a result of that it may well be (I dọ not say it is) that the 
real sense of the meeting has not yet been astertained. The proper course for me 
is to make the declaration which I'am asked to make under prayer (a) of the plaint 
and make an order as asked under prayer (e). I direct a general meeting.to be con- 
vened for the purpose of receiving. and adopfing the documents mentioned in prayer 
(e) at fourteen days notice to be given by the defendant company. Recirculation of 
audited accounts, balance sheet, apd report may be dispensed with. I declare that the 


resolution refusing to accept or adopt the accounts etc. was invalid. „ Costs ‘against S 


the defendant company to come out'of the company’s assets. Interim injunction 
dissolved. 

Attorneys for plaintiff : Amerchand & Mangaldas. 

Attorneys for defendants : Daphtary, Ferreira & Divgn. 





CRIMINAL REVISION. 


Before Mr. Justice N. J. Wadia and Mr- Justice Sen. 
EMPEROR v. LESLIE GWILT.’ 


Defence of India Rules, 1939, t. 119(1)—Order passed under rules—PubHcation of order— 
Presumption—Indian Evidence Act (I of 1872), Sec. 114, il, (e). 

An order made under the Defence of India Rules, 1939, must “in the case of an 
order of a general nature or affecting a clase of persons” be published in such manner 
as may, Ìn the opinion of the person making the order, “be best adapted for informing 
persons whom the order concerns” (r. 119 (1)). In the absence of such a direction, mere 
publication of the order in the local official Gazette is not enough to fix its knowledge 
in the person concerned, in the absence of direct evidence on the point. 

In such a case, no presumption can arise, under a 114, ill (e), of the Indian Evi- 
dence Act, 1872, that the issuing authority had decided that the order was to be pub- 
lished in the official Gaxette alone. The burden of proving the manner which in the 
opinion of the authority issuing the order was best adapted to inform the persans con- 
cerned is on the 

The meaning of s. 114, ill. (e), is that sf an official act is proved to have been done, 
it will be presumed to have been regularly done. It- does not raise a presumption that 
an act was done of which there is no evid@nce and the proof of which is essential to the 
case. 

Narendra Lal Khaw v. Jogi Hari? followed. 


1 (1890) 45 Ch. D. 330. A. Sabnis, Presidency Magistrate, Fourth 
" Decided, August 10, - 1944. Se ae Maraon. eee 

in Revision No. 302 of 1944, 2 (195) LLR Cal, 1107. 
against conviction and sentence passed-by G. 
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THE accused was the managing director pf a company called H. J. Foster & Co., Ltd. 
The company held a wholesale license for providing foodstuffs and grains to its 
employees at cheap rates. It carried on a shop for the purpose. As required by one 
of the terms of the licenge, the company submitted, on the 15th of each month, a 
return of stocks af foodstuffs and gains held by it, to the Rationing Officer (Permit 
Section). 

On August 12, 1943, the Government of Bombay pabitshal Gn the Bda Gov- 
ernment Gazette, g notification under r. 116 of the Defence of India Rules, 1939, re- 
quiring every person holding stocks of grains in expeaa of certain quantity to furnish 
8 statement of such stocks every Monday to the Director of ©ivil Supplies (Statistic 
‘Section ). This the company failed to do, for the reason that it was not aware of the 
notification, though it continued to submit monthly "statements as aforesaid. 

On Jann iry 20, 1944, the company’s shop was raided and it was found that it had 
submii: “1 uo weekly returns on September 18 and 25 and October 2, 1943, 

For the above default the accused was convicted and sentenced to pay a fine of 
Rs. 20. The accused applied to the High Court in revision. 

Y. B. Rege, with Crawford, Bayley & Co., for the applicants. 

B. G. Rao, Government Pleader, for the Crown. X 


SEN J. The applicant, who is managing director of Messrs. H. J. Foster & Co. 
Ltd., and another were tried for an offence under*r. 116(2) and r. 122 of the De 
fence of India Rules, read with notification No. 383-II(A) published in the Bombay 
Government Gazette on August 12, 1943. Accused No. 2, who is a clerk in the grain 
shop of the said company, was acquitted. The applicant, who is accused No. 1, was 
sentenced to pay a fine of Rs. 20 or in default to simple imprisonment for one week. 
‘The case against him was that on August 12, 1943, a Government Notification in the 
Finance Department of the Governrfient of Bombay waa published in the Bombay 
Government Gazette, the notification being issued in exercise of the powers conferred 
on the ggid Government by r. 116 of the Defence of India Rules, ordering that every 
person holding any stock of certain specified food gtains should furnish on every Mon- 
day to the Director of Civil Supplies (Statistica Section), Secretariat, Bombay, a 
full and correct statement of the stocks af any af those articles held by him, and that 
thereafter no euch statement as’ required by the notification was sent by the accused’s 
company to the authority named for the three weeks beginning with September 18 
and 25, and October 2, 1943. On January 20; 1944, the grain shop run by Messrs, 
Foster & Co. for the benefit of their employees was visited by Mr. S. I. Achreker and 
on examining the books of the said shop he found that the shop had considerable 
quantities of rice, wheat and bajri, which were the food grains specified in the notifi- 
cation referred to above, and that no declarations in respect of the said stocke had 
been sent for those three weeks. The defence of the accused was that they had had 
no notice of the Government Notification No. 383-IJ-A requiring his company to send 
weekly returns. The company holds,a wholesale license which originally provided 
that it shoukd submit by the 15th of each month a return of the stocks, receipts and 
deliveries of the food grains in question. The evidence in this case shows that the 
‘company had been regularly submitting every month the returns required by the said 
terms of their license. After the publication of Government Notification No. 383-IT-A 
the Assistant Director, Civil Supplies, {Inspectorate), informed the company on 
November 1, 1943, that they had not submitted weekly returns every Monday to the 
Director of Civil Supplies in accordance with the said notification, and thereafter it 
seems that the required returns were regularly eent by the company. The tearned 
Presidency Magistrate, 4th Additional Court, who tried the case, held that as the 
notification was published in the Government Gazette under r. 119 of thg Defence 
of India Rules, the accused could be deemed to have been duly informed of the said 
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PRE Accordingly he found the appliitit giilty and convicted and sentence 
The point taken “on behalf of the applicant in this epplication ia tht theré is ho 
evidence as to the manner which in the opinion of the issuing authority was best 
adapted for informing the persons whom the notification concerned, and that being eo, 
no presumption could -arise under r. 119(1) that the accused was duly informed of 
the said notification. Sub-rule (1) of r. 119, so far as material, reads thus :— 
“Save as otherwise expressly provided in these Rules, every: authority, officer or person who : 
makes any order in writing in pursuance of any of thesesRules, shall, in the case of an order 
of a general nature or affecting a class of persons, publish notice of such order in such nfanner 
2 Day, in the opinión, of euch authority, officer or person, be best adapted for informing 
and thereupon the persona, onboration, im or persan concemed shall be deemed to 
have been duly informed of the order.” 
iiba neida oi the abian or hie aoa aa a r HE 
Bombay Government Gazette in which it was published, was produced ; and there was 
no evidence showing that the authority issuing the notification had decided in what 
manner the notification should be pyblished apd if so what that manner was. The 
Tequirement that such authority should decide as to the manner of publication is 
clearly indicated in sub-r. (2) of re119.- There is no evidence that the notification in 
question was published anywhere except in the Bombay Government Gazette or that 
the accused aubscribed to the Bombay Government Gazette, the acoused having stated 
definitely that he is not a subecriber. The result mentioned at the end of sub-r. (1), 
namely, that the persons concerned shgll be deemed to have been duly informed of 
the order, is the consequence of the publication of the order in a particular manner, 
namely, such, manner as may, in the opinion of the iseuing authority, be best adapted 
for informing the pereon whom the order concerns. Unless the prosecution shows in 
what manner the publication was decided upon, it would not be entitled to the pre- 
sumption regarding notice to the accused mentioned in the last part of subs. (1). 
_ If it was shown that the issuing authority had in this instance decided that the noti- 
fication in question was to be published only in the Bombay Government Gazetie and 
that such publication was best adaptfid for informing the persons concerned by the 
notification, such publication, though obviously inadequate, would give rise to the 
Presumption that the accused bad been duly informed of the notification. There is, 
bowever, an entire absence of evidence as to how, in the opinion of the authority 
issuing the notification, the notification was to be published. We da not think that 
in a case of this nature recourse should be had to the provisions of a 114 of the 
Indian Evidence Act and that the presumption arises that the issuing authority had 
decided that the notification was to be published in the Bombay Government Gazetie 
alone. Aa pointed out by Woodroffe J. in Narendra Lal Khan v. Jogi Heri the 
meaning of a. 114, ill. (¢), of the Indian Evidence Act, is that if an official act is proved 
to have been done, it will be presumed to have been regularly done, and-that it does 
not raise any presumption that an act was done of which there is no evidence and the 
proof of which is essential to the casé. It seems to us that the burden of proving the 
manner which in the opinion of the authority issuing the notification was best adapted 
to inform the persons concerned was on the prosecution and that that burden has not 
been discharged. In Shakoor Hasan v. Emperor? it was held that if the issuing 
authority adopts a mode .of. publication’ however inadequate or unreasonable, it is 
not liable to be questioned in any Court of law, but that it must be shown that the 
officer making the order himself prescribed the manner.of its publication and that the 
Publication was made in that manner, also.that the prosecution cannot in euch a case 
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merely rely on the presumption of`s. 114,dll. (e), of the Indian Evidence Act, for the 
only reason that "the making of the order and the direction to publish notice of it were 
official acts. As it cannot be presumed, therefore, that the accused was duly informed 
of the notification, his conviction which must depend on hie knowledge of the notifi- 
cation, real or fictionally presumed, was not justified by the evidence in this case. It 
is, however, argued by the learned Government Pleader that the notification having 
been published more than a month before the period in respect of which the accused 
was prosecuted, it should be presumed that during that period that accused must have 
come to know of this notification., The accused hag stated that he is not a subscriber 
to thé Bombay Government Gasetie and it seems to us, therefore, there being no 
evidence suggesting his knowledge of the issua of the notification in any other way, 
that this contention cannot’ be sustained. 

We, therefore, make the rule absolute, ‘set aside the conviction and the sentence 
passed on the applicant and acquit him The fine, if paid, should be refunded. 


APPELLATE CIVIL. 


Before Mr. Justice Sen ond Mr. ‘Justice Rajadk}aksbr, 
VYASRAO HANMANTRAO v. RAMCMANDRA HANMANT. 


‘Indian Limitation Act (IX of 1908), Art. 182, Expln. I, cl (5)—Decree against 
judgment-debior—Execution against kim alone—Swhsequent execution against his surety 
whether barred though more thon three years after decree—Civil Procedure Code (Act 
V of 1908), Sec. 146. - 

A decree obtainecs against a judgment-debtor and sought to ba executed against him 
alons can subsequently be executedsaguinst his surety also even though more than three 
years have elapsed since the passing of the decree. 

ch da is tdi Lanne ee S piensa RR 
realisation where there are more than one decree-bolders or judgment-debtors, especially 
where the decree distinguishes portions of the subject-matter as payable or deliverable 
to or by such parties doubts may arise in the interpretation of the expreasion “applica- 
tion made in accordance with law.” In enacting the article the Legislature do not appear 
to have specifically in mind the case of an application for execution against a surety. 
The last semtence-in the Explanation must be read with the earlier pert of the second 
paragraph regarding more than ona judgment-debtora or persons against whom an order 
is passed, the expression ‘ “passed jointly against more persona than one” being in 
contradistinction to the expression “ distinguishing portions of the subject-matter as pay- 

~ able or deliverable by each” The first parts of the two paragraphs of Explanation I 
provide a clarification of or exception to the general principle of cl. (5), and the second 
parts of the same paragraphs muat be regarded as amounting ta provisos reaffirming that 
general principle in cases other than those to which the exception applies. The scope 
of the Explanation cannot be used in determining the scope of cL (5). 

The case of Norayon v. Timmoyya,) decided under the Civil Procedure Code, 1882, 
is not binding. 
Badr-ud-din v. Mukammad Hafis Suraj Din v. Norain Rao Paremeshwari Prasad,? 

° Kishan Singh v. Prem Singh, and Gangaraju v. Subbayya,* followed 

K. S. E. Mokomed Cassim v Jamila Bee Beet, Raja Ragkunandan Prasad Singk v. 
Raja Kittyanond Singh Bahadur’, disegnted from. 


* Decided, October 6, 1944. Second 8 C. 8 Bom L. R. 807, 
No. 652 of 1 the deciaion of D. 2 (1922). L L. R. 44 AIL 743. 
G. : Judge of Bijapur, In 3 [1939] AIL 538. = 
Appeal No. 138 of 1941, the a vig te Es Mk 
decree passed P. D. Mahatelar, 5 (1934) I. L. R. 58 Mad. 276 
nate Judge at ijapur, in Darkhast No. 40 oe RT 

7 (1928) L L. R. 8 Pat. 31 


of ; 
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Raja Raghunandan Prasad Singh v. Reja Kirtyanand Singh Bahqjur! and Birendra 

Chandra V. Tulsi Charan,? distinguished. 

Proceedings in execution. The decree under execution was obtained in 1928 by five 
decree-holders of whom Vyasrao was one. The judgment-debtor appealed against the 
decree to the High Court and obtained stay of execution of the decree on Ramchandra 
becoming a surety for him. The appeal was dismissed. Some of the decree-holdera 
applied to execute the decree against the judgment-debtor (defendant, No. 1) alone 
in 1930, 1932 and 1935. In 1939, Vyasrao applied (No. 40 of 1939) to execute the decree 
against defendant No. 1 and his sfirety Ramchandr&. It was contended by theesurety 
that as more than three years had*elapsed since the date of the decree and as he was 
not made a party to the previousedarkhasta, execution waa barred as against him. The 
ae ae Timmaya, The decree- 
holder Vyasrao appealed to the High Court. 


N. M. Hungund, for the appellants. 
G. P. Murdeshwar, for the respondent. 


Sen J. This second appeal arises out of darkhast proceedings Five persona 

obtained a decree in 1928 for possession and mesne profits in the Court of the Joint 
Subordinate Judge of Bijapur against certain judgment-debtors. The judgment- 
debtors appealed to the District Ceurt and applied for stay of execution under O. XLI, 
r. 5, of the Code of Civil Procedure. Stay was granted on the present respondent’s 
standing surety for the due satisfaction of the decree by the judgment-debtore in case 
the decree was confirmed or varied by the appellate Court. The decree was confirm- 
ed on appeal. The decree-holders filed three darkhasta in 1930, 1932 and 1985 in 
none of which execution was sought against the surety. In the present darkhast filed 
in 1939 execution is-sought against the legal representatives of defendant No. 1 and 
the surety respondent. The main question raised was whether the present darkhast 
was in time against the surety. The trial Court came to the conclusion that as no 
darkhast had been filed against the surety before, and as he could not be tfeated as 
a joint judgment-debtor along with the other defendants, as held in Narayan v. Tim- 
maya, the present darkhast was not in time as against him This view is opposed 
to the view taken by the High Cour% of Madras, Lucknow, Allahabad and Lahore, 
a view which the learned Subordinate Judge thought to be more reasonable and equit- 
able, but being bound by the Bombay decision in Narayan v. Timmaya he held in 
favour of the surety and dismissed the darkhast with costs as against him The 
decree-holders appealed to the District Court, and the appeal‘was dismissed by the 
District Judge relying on Narayan v. Timmaya, which was followed in Yusuf Ali 
v. Papa Miya. 

Mr. Hungund on behalf of the appellant-decree-holders has relied on the provisions 
of s. 145 of the Code of Civil Procedure and s. 128 of the Indian Contract Act and 
contended that though the surety is not in the position of a joint judgment-debtor 
within the meaning of Explanation I to art. 182 of the first schedule to the Indian 
Limitation Act, the previous applications for execution save limitation as against the 
surety under cl. (5) of the said article, aa held in Badr-ud-din v. Muhammad Hafis® 
and Gangaraju v. Subbayya* and that Narayan v. Timmaya can be distinguished 
from the present cage. Alternatively, he has argued that art. 182 does not apply, the 
obligation of the surety arising under a 128 Of the Indian Contract Act which can be 
enforced (in what manner he has not exactly specified), under the provisions of s. 145 


1 (1982) 36 C. W. N. 701. 4 (1923) I. L. R. 47 Bom, 778, 
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of the Civil Proçedure Code. Mr. Murdeshwar on behalf of the respondent surety 
relies on Narayan v. Timmaya and certain decisions of the Rangoon, Patna and 
Calcutta High Courts which have followed that case and contends that that authority 


is binding for the decision on the point under consideration. He has further con-—-~-. 


tended that the scope of art. 182(5) of the Indian Limitation Act is not wider than 
that of Explanation I thereto and that if the said Explanation does not cover the case 
of a surety, the surety is not also governed by cl. (5) of art. 182. The second para- 
papi pf De pleber Ito that arlie teade iis ; 

“ Where the decree or order has ‘heen pased severklly against, more peraons than one, 
distinguishing portions of the subject-matter as payablé or deliverable by each, the applice- 
tion shall take effect against only such of the said persaome or their representatives as it may 
be made against. But, where the decree or oper has heen passed jointly against more per- 
sons than one, the application, if made, against any one or more of them or against his or 
their representatives, ehall take effect against them all.” 

The case of Narayan v. Timmaya was decided under the old Code of 1882 and the 
facts in that case were that the decree-holder Narayan had brought a suit against 
one Timmaya and during the pendency of the suit attached a debt due to Timmaya 
from one Dajiba, the attachment beifig subsequently raised wpon one Narasinha’s 
giving surety before the decree for payment of the amount of the said debt into Court | 
if so ordered. After Narayan Had obtained a defres against Timmaya, he filed a 
darkhast to execute his decree against the judgment-debtor alone, and thereafter filed 
several other similar darkhasts all within the time allowed. Eight or nine years after 
the-decree he sought to miake the sutety liable under the decree by filing a darkhast . 
against him and against the judgment-debtor. The trial Court dismissed the darkhast 


” ag time-barred againstethe surety and this order- was confirmed on appeal by the 


District Judge. In the second appea? filed in the High Court if was contended that 
the surety could be proceeded against under s 253 of the Code of Civil Procedure of 
1882 (qgrresponding to the present s. 145) as the decree should be held to be a joint 
decree passed against both the judgment-debtor afid the surety, It was on this one 
ground that it was contended that any step-in-aid of execution against the judgment- 
debtor would operate to keep alive the decree ggainst the surety also. This conten- 
tion was negatived and it was held that where there was a joint liability of the surety 
with the judgment-debtor to be deduced from the decree, the surety bond and s, 253 
of the Code of Civil Procedure read together, the original decree cannot be treated as 
one “passed jointly ” against the judgment-debtor and the surety within the meaning 
of Explanation I to art. 179 of the Indian Limitation Act (corresponding to Explana- 
tion I to the present art. 182). Accordingly the appeal was dismissed. Section 253 
of the Code of 1882 applied only to the case of a person who stood surety before the 
passing of the decree. It was, therefore, more restricted in its scope than the present 
s. 145, though the underlying principle in both is the same. Narayan v. Timmaya 
was followed in Yusuf Alli v. Papa Miya, where there was no further discussion of 
the question involved. That case was also followed in K. S. E. Mohamed Cassim 4 
Jamila Bee ‘Bee, in which two persons had signed a bond in an administration suit 
fer the sum of Rs. 15,000 to be paid by them whenever ordered by the Court and upon 
default by the defendant in paying into Court such sum of money as he might be 
required to pay in the suit by the Coyrt The plaintiff having obtained a decree 
against the defendant applied for execution against him, but she could not execute 
the decree and.subsequently she applied for a notice -calling upon the defendant to 
pay the decretal amount in Court. This application also proved infructuous and the ` 
plaintiff then applied for notice against the sureties calling upon them to pay the sum 
of Rs. 15,000 in-Court. They resisted the claim’ inter alia on the ground of limita- 
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tion. The District Court held that limitation was saved by the previous application 
of the plaintiff. The order of the District Court was reversed by the High Court on 
the point of limitation. On that point their Lordships followed Narayan v. Timmaya 
without referring to any other case and they remarked: “So far as we are aware: 
that decision has never been overruled-and we accept it as good law.” 

The Bombay decision was also followed in Raja Raghunandan Prasad Singh v. 
Raja Kirtyanand Singh Bahadur. There having been previous applications against 
the judgment-debtor the appellant’s argument was based on the language of s. 145 
of the Civil Procedure Code and he contended that being dpemed to be a party under 
that section involved being a joint judgment-debtér within the meaning of art. 182 
of the Indian Limitation Act. This argument was negatived on the authority of 
Narayan v. Timmaya. e 

Mr. Murdeshwar has also reld on Raja Rogkunendan Prasad Singk v. Raja 
Kirtyanand Singh Bahadur’ and Birendra Chandra v. Tulsi Charan. The case in 
Raja Raghunandan Singh v. Raja Kirtyanond Singh Bahadur did not raise the 
precise point now under consideration, and the application made to enforce the surety’s 
bond was held by their Lordships to be within time on a proper construction of the 
bond itself, so that it was unnecessary to have recourse to art. 182. In Birendra 
Chandra v. Tulsi Charan it was held that where the sureties had made themselves 
liable only for a part of the decretal amount and the execution was táken only against 
them, the sureties not being co-judgment-debtors with the principal debtors, the exe- 
cution against them did not save limitation against the principal debtors. That deci- 
sion followed Kusaji v. Vinayak, and Narayan v. Timmaya was also mentioned therein 
with approval. 

The contrary view 1s to be found in Badr-ud-din v. Muhammad Hafiz? and Ga: 
raju ¥. Subbayya.* In the first of these cases the question ‘Which arose for decision 
was whether an application for execution of a decree by arrest of the judgment-debtor 
would operate to save limitation in respect of a subsequent application in which the 
prayer was, first, for the arrest of the judgment-debtor, and, secondly, for the arrest. 
of two persons who had become sureties for the due satisfaction of the decree by the 
judgment-debtor. Their Lordships decided the question in this manner (p. 744): 

“The case against the appellant (one gf the sureties) really admits of being stated in the 
form of a dilemma, Either the effect of section 145 of the Code of Civil Procedure is to make 
the decree, in a case like the present, equivalent to a decree passed jointly agninst 
the original judgment-debtor and the surety or the sureties, or it has mot that effèct. If it 
haa, then the case is covered by the closing words of Explanation I to artide 182 of the 
schedule, and an application for execution against a judgment-debtor or against any one of 
the sureties affords a starting point for a fresh period of limitation, even though the applica- 
tion next made be against a different surety. On the other hand, if the effect of section 145 
of the Civil Procedure Code be not as suggested above, then the words of Explanation (I) 
aforesaid have no application whatsoever to a case like the one now before us and must 
altogether be excluded from consideration. In that case we are driven back to the words of 
clausa (5) of article 182 itself. The point we have to decide is whether the application of 
March 6, 1918, was or was not an application in accordance with law to the proper court 
for execution of the decree, or to take some step in aid of execution of the decree. We can 
not answer that question otherwise than in the affirmative.” . 
This case represented a further stage in certain execution proceedings which had come 
before the same Court in Mukammad Hafg v. Muhammad Ibrahim" There an 
application bad been made asking the proper Court to execute the entire decree by the 
arrest of the surety who had made himself liable forthe satisfaction of the decree, 
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and the question arose whether such an application amounted to asking the execution 
Court to take a step-in-aid of execution of the decree as against the principal, whose 
liability the surety had taken upon himself, within the meaning of cl. (5) of art. 182 
„of the Indian Limitation Act. The case was really converse to the one now before 
us. Reference was made to Narayan v. Timmaya but the case was distinguished 
therefrom on the ground that the Bombay case had been decided under s. 253 of the 
earlier Code of Civil Procedure (Act XIV of 1882) and that the Code of 1908 gave 
for the first time a ‘summary remedy by way of execution against a surety who had 
bound himself for the dug satisfaction of a decree after the decree was passed. It 
was held that in such a case the sfirety was not covered by any part of Explanation I 
to art. 182, and their Lordships remarked (p. 158): 

“Jn our opinion, therefore, we are dealing with a cas® not contemplated by explanation I 
to artide 182 of the first schedule to the Indian Limita@lon Aet. We are driven back, there- 
fore, to clause (5), and we can only put to ourselves the plain question : Does an application, 
asking the proper Court to execute the entire decree by the arreat of the person of a surety 
wha haa made himself liable for the satisfaction of the decree, amount to asking the execu- 
tion Court to take a step in aid of the execution of the decree as against the principal whose 
liability the surety had taken upon himself?” 

And they answered the question in. the affirmative, holding that the decree-holders 
were entitled-to the benefit of cL (5) of art. 182. This case was followed im Suraj 

Din v. Narain\Rao Parameshwari Prasad. In Khan Singk v. Prem Singh? it was 
remarked that there was no escape from the dilemma propounded in Badr-ud-din v. 
Muhammad Hafiz? by the learned Judges who decided that case. That was a case 
in which one Kesar Singh had obtained a decree against one Kishan Singh for Ra. 600 
and costs and he took out execution. Two persons became sureties for the payment 
of the decretal amount. Thereafter an application was made for the arrest of one of 
the sureties, after which the original decree-holder sold his decree to two persons who 
transferred it to one Prem Singh. Prem Singh.having applied seven years after the 
decree for execution of the decree against the judgment-debtor, the latter pleaded that 
the execfition was barred by time. It was held thAt the application against the surety 
for hia arrest was a step-in-aid of execution of the decree within the meaning of art. 182 
a as to bring the application of Prem Singy within time against the judgment- 
debtor. Gangaraju vy. Subbayyat followed the view taken by the Allahabad High 
Court in Muhammad Hafiz v. Muhammad Ibrahim". and Badr-ud-din v. Muhammad 
Hafist. With regard to Narayan v. Timmaya and the decisions following it, it was 
observed (p. 279): f ` 

“None of the rulings cited from Bombay, Rangoon or Patna lays it down positivély that 
the case of a judgment-debtor and hid surety falls within Explanation I. They all assume 
without any discussion that, as the judgment-debtor and his surety are not joint judgment- 
debtors, an execution petition against the former will not avail to save limitation as against 
the latter. We agree with the Allahabad view that Explanation I does not contemplate 2 
case of this kind at all and, therefore, that clause 5 itself is the only provision by which this 
question of limitation must be determined.” . 

Thereafter their Lordships go on to observe that their view was in accordance with 
natural justice, the real meaning of euretyship and equity. It must be remembered, 
however, that the Privy Council has often remarked that there is no place in the 
application of the provisions of the Limitation Act for considerations of equity or 
of hardship to any particular party : ed General Accident Fire and Life Assurance . 
Corporation, Limited v. Janmahkomed" and Nagendranath De v. Sureschandra De® 
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i If tbe reasoning in the Allahabad and Madras cases should appear to us to be 
correct, it would be possible for us to distinguish the present case from Narayan V. 
Timmaya on the ground that that case was decided solely on the basis that a decree 
cannot be treated as passed jointly against the judgment-debtor and the surety within 
the meaning of Explanation I to art. 182, a basis not objected to by the present 
appellant, and on the ground that the present appeal is based on arguments which 
were not advanced or considered in Narayan’s case. : 

Mr. Murdeshwar has contended that the scope of cl. (5) of art. 182 is not wider 
than that of Explanation i, that is, that if the Explanatjon is concerned with the 
judgment-debtors only, ¢l. (5) should not be regarded aa applying to an application 
for execution against any other party, for instance a surety, in spite of the generality 
of the terms of that clause. In Sackchu Singh v. Radhe Lal (a case in which exe- 
cution was first sought against tlt surety-and then against the judgment-debtor) it 
was remarked (p. 356): , : 

“The provisions of Explanation I are after all merely explanatory of the substantive pro- 
visions of the article. In the circumstances we think that it would not be right to use the 
Explanation so as to restrict the application of the Artide when the case happens to be fully 
covered by its terms.” 

This proposition has been controverted by Mr? Murdeshwar, who has contended that 
Explanation I really clarifies the provisions of art 182 and cannot be held as restrict- 
ing any part thereof. According to him the Explanation, if anything, enlarges the 
scope of cl. (5) of the article We are unable to agree with this contention. The 
first part of Explanation I deals with the case of more than one decree-holdere or 
persons in whose favour an order has been passed and the second part deals with 
more than one judgment-debtors or persons against whofi an order has been passed. 
Having said in the second paragraph of Explanation I, “ Wh@re the decree or. order 
has been passed severally against more persons’ than one, distinguishing portions of 
the subject-matter as payable or deliverable by each, the application shall take effect ' 
against only such of the said persons or their representative as it may he made 
against,” the Legislature has added a proviso or qualification to the above: “But 
where the decree or order has been passed jointly against more persons than one, the 
application, if made against any.one gr more of them, or against his or their repre- 
sentatives, shall take effect against them all.” There is clearly no reference in the 
Explanation to a surety, and ao far Narayan v. Timmbya, we may say with respect, 
was rightly decided. But under s 145 of the Code of Civil Procedure where any 
person has become liable as surety for the performance of any decree or any part 
thereof, the decree may be executed against him, to the extent to which he has rendered 
himself personally liable, in the manner provided in the Code for the execution of 
decrees. There seems to be no reason, therefore, why when a decree is sought to be 
executed against such a surety art. 182 of the Limitation Act should not apply, The 
beginning of that article reads thus : 

Description of application. ° Period of Limitation. 

For the execution of a decree or order of Three years, or, where a certified copy of 
any Civil Court not provided for by article the decree or order has been registered, six 
183 or by section 48 of the Cade of Civil years. i ° 
Procedure, 1908, : i 

It is difficult to see why, because Explanafion I deals with cases of more than one 
decree-holders and judgment-debtore, art. 182 should’ be deemed to be confined to 
applications for execution of decrees against judgment-debtors only. That Explana- 
tion was apparently necessitated by the realisation’ where there were more than one de- 
cree-holders or judgment-debtors, specially where the decree distinguished portions of 

© 
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the subject-matter as payable or deliveraple to or by such parties, doubts might arise 
-in the interpretation of the expression “application made in accordance with law.” 
It does not appear that the Legislature in enacting this article had specifically in mind 
the case of an application for execution against a surety. The last sentence in Expla- 
nation I must clearly be read with the earlier part of the second paragraph regarding 
more than one judgment-debtore or persons against whom an order is passed, the 
expression “ passed jointly against more persons than one” being in contradistinction 
to the expression “ distinguishing portions-of the subject-matter as payable or deliver- 
able by each.” The first parts pf the two paragraphs of Explanation I provide a 
clarification of or an exception to the general pringple of cl. 5), and the second parte 
of the said paragraphs must be regarded, in our judgment, as amounting to provisos 
reaffirming that general principle in cases other than®those to which the said exception 
would apply. We are, therefore, of opinion that the scope of the Explanation cannot 
be used in determining the scope of cl. (§). That being so, we think that the reason- 
ing in the Allahabad and Madras cases applies to the present case. We do not 
distinguish the case from Narayan v. Timmaya, because it was decided under the old 
Code of Civil Procedure of 1882, there being little difference in principle between 
the present s. 145-and the old s. 253, But we do not consider ourselves bound by 
-Narayan v. Timmaya because that case was decided on a line of. reasoning which 
has been accepted in the present appeal and becauge the argument that though Expla- 
nation I does not apply cl. (5)! does was not advanced or considered in that case. 
That case, besides, was based on the assumption that as the judgment-debtor and 
the surety are not joint judgment-debtors an application for execution against the 
former will not save limitation against the latter. 

It 19 not necessary for us to discuss Mr. Hungund’s argument based on s. 128 of 
the Indian Contract “Act. His further argument, based on Karuppan Chettiar v. 
Nagappa Chettiar: thay art. 182 of the Indian Limitation Act does not apply appears 
` to us to be clearly untenable in view of s. 145 df the Code of Civil Procedure and the 
opening words of that article. 

inv the tele in view of ous ouda that the dakan aiat eaey waste 
time, we hold the decrees of both the Courts below to be erroneous. The appeal is 
allowed with costs throughout and the order® of the Courts below set aside, with 
the result that the darkhast will now proceed against the surety. 


RAJADHYAKSHA J. I agree. 

I would only add that if the contention put forward by Mr. Murdeshwar, viz. that 
art. 182(5) is confined in its operation only to the persons against whom execution. 
is taken out, is correct, then there was no necessity of enacting in the first part of 
para. 2 of Explanation I that “ where the decree or order has been passed severally 
agathst more persons than one, distinguishing portions of the subject-matter as payable 
or deliverable by each, the application shall take effect against only such of the said. 
persons or their representatives as it may be made against.” For ex hypothesi, the 
application there contemplated is against the person against whom the decree is 
passed distinguishing portions of the subject-matter as payable or deliverable by him 
and would not therefore take effect against the other judgment-debtor. If the.decree- 
is passed deverally against A directing him to deliver property X and against B asking 
him to deliver property Y, then the execution taken against A for the delivery of 
property X would, on the interpretation urged by Mr. Murdeshwar, take effect only 
against A and not against B. In that event there would be no necessity of the 
Explanation embodied in the first gentence of the second paragraph of Explagation I. 
It is only on the interpretation, which Mr. Murdeshwar asks us to accept, that the 
second part of para. 2 of the Explanation can be regarded as extending the scope of 
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art. 182(5)) and would then operate by yay of an exception enlarging the scope of 
art. 182(5) to a strictly limited extent. If, on the other hand, our view is correct, 
viz, that art. 182(5) is general in its application, and that an application made in 
accordance with law to the proper Court for execution or to take some step-in-aid of 
execution of the decree-or order would save limitation also against others affected by 
the decree, then the whole of para. 2 of Explanation I would operate as an explanation 
ol as a Clarification of that clause. The firet sentence there would create an exception, 
but the second sentence of that paragraph would reaffirm the principle of the main 
clause. It is true that on this interpretation the second sgntence becomes unnecessary, 
but that sentence is elearly intended as a qualification of the rule enunciated in the 
first sentence of the Explanation as the word ‘ “but” indicates, and in our opinion,’ 
it affirms the principle in art. 182(5) in its application to joint judgment-debtors. 
e 


Before Mr. Justice Rajadhyaksho. 
KESHAV APPA BHAGAT v. SITARAM HANUMANDAS.* 


Provincial Insolvency Act (V of 1920), Secs. 16, 9 (i) (c)—Dismissal of application for 
adjudication for defaxkt of petitioning creditor—Revival of application on application 
of another creditor—Inkerent | iutisdiction—Court—Civil Procedure Code (Act V of 
1908),, Sec. 151. 

A petition made by a petitioning creditor to adjudicate his debtor as insolvent filed 
under a 9(7)(¢), of the Provincial Insolvency Act, 1920, if dimmissed for default of 
the petitioning creditor, can be revived by the Court under its inherent jurisdiction 
(s. 161, Cail Procedure Code, 1908), on the application of another creditor for sub- 
stitution of his name as the petitioning -creditor, under s, 16 ‘of the Act. 

Section 16 makes a special provision which, enables anotheT creditor to be substituted 
wher the original petitioner does not proceed with due diligence on his petttion. Its 
object is to serve as a check on the fraud of either the debtor or the creditor who has 
presented the application for insolvency. 

The Court before making an’ order of dismisal of a petition for insolvency bhould 
wait for some time especially as- a. 16 provides a spedal procedure which enables any 
creditor to have his name on record as a petitioner if the original 
petittoner does not proceed with due diligence on hia petition. It is not necessary that 
the Court should wait indefinitely before passing an order dismissing the application 

- for default. But some information by way of a notice on the Court’s noticeboard 
that in the absence of any further steps being taken to continue the proceedings, the 
application would be dismimed on a particular date should be given to the parties 
interested, 


THE facts appear sufficiently from the judgment. 


V. H. Gumaste, for the applicant. 
S. G. Patwardhan, for the opponent. 


RAJADHYAKSHA J. This is an applicationein revision againat an order passed by 
the Assistant Judge of Poona in Miscellaneous Appeal No. 39 of 1942 confirming 
the order passed by the Firet Class Subordinate Judge of Poona restoring to file 
insolvency petition No. 45 of 1938 which had been dismissed for default. The facts 
of this case are these : 

Some four creditors filed a petition ,in fnsolvency on May 25, 1938, in the Court 
of the First Class Subordinate Judge at Poona against the present applicant who 
is ong of the owners of the shop going by the name.of Bhujangrao Sadashiv Bhagat. 


* Decided, November 17, 1944. Civil No. 39 of 1942, confirming the order paseed 
Revision Application No, 87 of 1944, apine! b by B. Davin Tont Tiai Cas e 
the deciion of M. S Judge at Poona, in Miacellaneous Applica- 
Judge at Poona, m Miscellanous Appeal tion No. 276 of 1942. 
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The petition remained pending for over three years, and on September 15, 1941, the 
_ pleaders for the petitioners stated by exhihits 103 and 104 that they had no direc- 
tions to continue the proceedings. But om the very next day, Le. on September 16, 
1941, two other creditors shope, viz. Laxminarayan Sitaram Shop and Rambhagat 
Paichandas Shop applied under s 16 of tha Provindal Insolvency Act to be 
substituted in the place of the petitioning creditors on the ground that the original 
petitioners were not prosecuting the petition with due diligence. The application 
was opposed on the ground that it had not been properly verified and presented. 
The Court dismissed the application for substitutiqn but directed the two creditors 
to present a new application within a week. This, order wasepassed on September 
17, 1941, dnd on the next day ond of the two creditors asking for substitution, ie. 
the shop of Rambhagat Paichandas filed a‘proper affplication for eubstitution. The 
application was granted on February 22, 1942, and the name of the shop of Ram- 
bhagat Paichandas was brought on -record as -the petitioning creditor. Then the 
petition continued until June 26, 1942. On that day persons representing the shop 
of Rambhagat Paichandas remained absent. Their pleaders also remained absent 
and accordingly on that very day the learned Judge proceeded to pass an order dis- 
missing for default the petition in insqlvency. The receiver who had sold certain _ 
properties and collectad money was also directed to return the property to the 
original opponent, Le. the present applicant. But en the very next day the shop 
of Laxminarayan Sitaram presented an application ‘purporting to be- an application 
under 8. 16 of the Provincial Insolvency Act requesting the Court to restore the in- 
solvency petition to file and to substitute its name as the petitioning creditor. It 
was alleged that the shop of Rambhagat Paichandas had not{ prosecuted the petition 
with due diligence and had remained absent on the day of the hearing, and that as 
a result of this other creditors had suffered irreparable damage. This application 
was opposed by, tha opponent on the ground that as the original petition had already 
been dismissed for default there was no petition pending and that, therefore, the 
shop of Isaxminarayan Sitaram could not ask foreits name being subatituted as a 
petitioning creditor under s. 16 of the Provincial Insolvency Act. It was further 
contended that the original petitioniNg creditor whose name had been brought on 
a record by way of substitution, viz. Rambhagat P&ichandas, had not made any appli- 
cation for restoring the petition to file and that there was not any sufficient cause 
alleged for restoring to file. the origmal petition. The learned trial Judge, however, 
thought that the application that was made was not only for substitution under s. 16 
~ of the Provincial Insolvency Act but also for restoring the original petition to file. 
He considered that the other creditors had not been given any opportunity to pro- 
ceed- with the application before it was dismissed. Under these circumstances he 
thought it fit to set aside the order dismissing the insotvency petition and he, there- 
fore, directed that the petition be restored to file. 
Against that order an appeal was filed in the District Court of Poona and the 
learned Assistant Judge who heard the appeal thought that the Court had inherent 
jurisdiction under s. 151 of the Civil Procedure Code to restore the petition to file. 
Hd. considered that although the application had been made by a person who was 
not a petitiohing oreditor when the petition was diamiseed, still it was made by one 
of the creditors whose name had been entered in the list of creditors and that he 
could be considered to be a party to the ptoceedings and could} therefore, apply 
under O. IX, r. 9, of the Civil Procedure Code. He was of opinion that in the 
interests of justice the lower Court had acted rightly in setting aside the “order 
diamisaing the petition for default and in restoring the petition to file. He, there- 
fore, confirmed the order of the lower Court and dismissed the appeal wth costs. 
Tt is against that order that this application has been filed in revision. 
a 


1944. ] KESHAV BHAGAT y. SITARAM (A, ©. J.)—Rajadhyaksha J. 443 


The first argument that was advanced by the learned advocate Mr. Gumaste was 
that under s. 16 of the Provincial Insolvency Act there can be no prayer for substi- 
tution in a proceeding which has already come to an end by reason of the petition 
being dismissed for default. In my opinion, this contention has some substance 
and is supported by the ruling of the Rangoon High Court in the case of Maung Gyi 
v., A. L, K. P. Chetiyor Firm In that case the petitioning creditor came to some 
kind of an agreement with the debtor which was intimated to the Court, and on this 
intimation the petition was dismisead. Some months later another creditor asked 
to be substituted for the original petitioning creditore. The application was opposed 
on the ground that the original ion having been dismissed, the second petition- 
ing creditors had no locus standi for making an application for substitution. The 
Rangoon High Court upheld tifis contention and observed as follows (p. 409) : 
“A person cannot proceed with due diligénce in any proceedings that have come to an 
“end and although, as far as we can see, there is no direct caselaw on this point, we are 
of the opinion that the meaning of the section i& quite dear.. The only course open to the 
respondents to this appeal is to launch a fresh petition”. 

It has to be noticed, however, that in that case it was several months after the 
original petition was dismissed that an application was made under s 16 of the 
Provincial Insolvency Act. Moreover, that application was made only under that 
section and did not ask for the ariginal petition being revived. Further, in that case 
the original order dismissing the petition was passed after an intimation had been 
given to the Court of a certain agreement which had been arrived at between the 
pelitioning creditor and the debtor. It was not passed for coat in the appearance 
of the petitioning creditor. : 

However, ris pontine than E E E E imate 
Act could not ba made when the original petition had already been dismissed was 
apparently realised in the present instance and, therefore, in the application that 
was made on June 27, 1942, by the Shop of Laxminarayan Sitaram, not only was 
there a prayer’ for substitution but it was prayed that the original petition may, in 
the firet instance, be restored to file. But the contention of the learned advocate 
Mr. Gumaste is that such an application for restoring the dismissed petition to file 
can only be made under O. IX, r. 9, of the Civil Procedure Code, and hence it is 
only the plaintiff—in the present instance the original petitioning creditor—who can 
apply for the petition being restored to file provided he can show sufficient cause 
for noo-appearance when the petition was called on for hearing. There is, in my 
opinion, some force in this contention. The learned Assistant Judge considered 
that the petitioning creditor sues on behalf of the general body of creditors and, 
therefore, in a sense every creditor is a party to the proceedings and that under 
O. IX, r. 9, any party to the proceeding can ask for a petition diamiseed for default 
being restored to file. But O. IX, r. 9, refers specifically to the plaintiff who has 
to satisfy the Court that be has sufficient cause for non-appearance, and it is 
doubtful whether it was competent to the shop of Laxminarayan Sitaram to apply 
under O. IX, r. 9, for a revival of the petition. 

But the question still remains whether the Court did not have inherent jurisdic- ` 
tion to restore the application to file at the instance of one of the creditors. Under 
3. 151 af the Civil Procedure Code the Gourt has inherent powers to make such 
orders as may be necessary for the endé“of justice and to prevent abuse of the process 
of the Court. In my opinion the ends of justice do require in the peculiar circum- 
stanced of this case that the application should be restored to file, and that, therefore, 
the two lower Courts were right in passing the order that they did. 
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If the application for restoring the original petition to file was dismissed and the 
original order dismissing the petition stood good, then a fresh petition in insolvency 
would have had fo be filed. In such fresh petition, a fresh act of insolvency would. 
require to be alleged and proved as under s. 9 (J) (c)! of the Provincia? Insolvency. 
Act, “the act of insolvency on which the petition is grounded must occur within 
‘three months before the presentation of the petition.” The act of imsoivency àn the 
basis of which the original petition was filed would not be of any avail for the filing of 
a fresh petition though that act would be sufficient for the purpose of asking for substi- 
tution under s. 16 of the Provincial Insolvency Act, as held by Ramesam J. in Venkata 
Hanumentha Rao v. Gangayya. But there is a mire serioua.difficulty which would 
arise if the original petition was not reatored to file. If the original petition had 
proceeded as far aa adjudication, then under s. 28 )) of the Provincial Insolvency 
Act, the order of adjudication would have selated Back to the date of the presenta- 
tion of the petition. In that event under s. 34 of the Act all debts which were not 
barred on the date of the presentation of the petition could ba proved in insolvency. 
In the present case the original petition was filed in May 1938 and was dismissed 
for default in July 1942. Many debts owed to the various creditors may have 
been time-barred -during the interval and could not now be proved in insolvency if 
a fresh petition was to be made. It was this consideration that weighed with the 
Madras High Court in the case of Venkata Hanymentha Rao v. Gangayyd. 1n 
that case a creditor whose debt was barred at the time of asking for substitution 
was allowed to be treated as a creditor for the purpose of a. 16, and in the course 
of the judgment Ramesam J. made the following abeervations (p. 596) : 

“ The object of the section is to prevent other creditors from bemg injured by the action 
of one creditor, who, by reason of collusion or otherwise, may not diligently prosecute the 
petition. -If it is to be regarded as a new petition, this object is- frustrated and there is 
no purpose in having a section of the Kind If the original petition had proceeded up to 
adjudication or if another creditor whose debt is not barred’ by the date of substitution is 
substituted and obtained an order of adjudication, the appellant’s debt which was not barred 
by the dite of the petition could be proved. If 90, we sea no reason why he cannot be 
subetituted The worda ‘as petitioner’ in the section show that, on substitution, the peti- 
tion becomes hia petition with the original date and iti is enough if the debt wae an en- 
forcible debt on the original date.” 

It might be argued thak other creditors should not have allowed their debts to be 
tume-barred merely on the off-chance of there being an order of adjudication which 
might relate back to the date of filing the petition. But it has to be remembered 
that in an application ın insolvency the Court has got certain responsibilities. Under 
s. 14 of the Act “no petition whether presented by a debtor or by a creditor, shall 
be withdrawn without the leave of the Court”. As pointed out in the commentary 
on that section by Rameshwar Dial in his book on the Provincial Insolvency Act, 

“the petition once presented, the petitioner is no longer in unfettered control of it. The 
insolvency proceedings are for the administration of the estate of the debtor, for the benefit - 
of not any particular creditor but for the general body of oreditors. Very often petitiony 
are made not with the bona fide intention of getting the debtor's estate administered under the 
insotvency laws but for the collateral purpose of bringing pressured to bear upon the debtor. 
It ás to check this abuse of the process of'the Court that the section haa been enacted”. - 
Similarly s. 16 makes a special provision which enables another creditor to be sub- 
stituted when the original petitioner does qt proceed with due diligence on his 
petition. The object is to sarve as a check on the fraud of either the debtor or 
the creditor who has presented the application for insolvency. It is not difficult to 
imagine the case of a creditor, who has presented the application for insolvency 
against the debtor, having entered into a private treaty with his debtor, not pro- 
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secuting his application with diligence and allowing it to be ‘struck off for default. 
The creditor presenting the petition is regarded as prosecuting the petition not only 
for his own benefit but alo for the benefit of the creditors generally. It would be 
.an easy way of circumventing the statutory provision contained in s, 14 of the Act, 
- if the petitioning creditor was allowed to let the application be dismissed for default 
when he could not be allowed to withdraw it without the permission of the Court. 
In cases such as these, I think, it is desirable that the Court before making an order 
of dismiseal should wait for some time especially as s. J6 provides a special pro- 
cedure which enables apy creditor’to have his nam& brought on record as a petitioner 
if the original petitioner doeg not proceed with due diligence on his petition It 
is not necessary that the Court should wait indefinitely before passing an order 
dismissing the application for default. But some intimation by way of a notice on 
the Courtes notice-board that in the absence of any further steps being taken to 
continue the proceedings, the application would be dismissed on a particular date 
should be given to the parties .interested. Of course, if the application is dismissed 
on merits and no order of adjudication is eventually made, then the creditors who 
allowed their debts tol be time-barred would have no one else to blame but them- 
selves. But in the present case the application was dismissed for default after it 
had been pending for four yearg There was a very large list of creditors. As 
soon as it was found that the original four petitioning creditors did not appear, two 
‘other creditors immediately came forward and asked for substitution. One of them 
eventually did apply to be substituted; but on the day of hearing he remained 
abeent and on that very day the learned Judge, apparently without considering the 
effect. of it, proceeded to make an, order dismissing the petition and even directed 
that the property in the hands of the receiver be refurned to” the opponent. But on 
the very next day the present applicafion was made for restoring the original peti- 
tion to file. I think, therefore, that it was in the interests of justice that the original 
-order diamisaing the petition for default should be set aside and the petitions restored 
to file. I, therefore, think that both the lower Courts rightly held that under the 
inherent jurisdiction of the Court, the original application should be revived. The 
zule will, therefore, be discharged an there will be no order as to costs. 


Before Mr. Justice Lokur and Mr. Justice Rajadhyaksha. ~~ 
KEKHUSHRU EDULJI v. JINABHAL JIWANJI.* 


Bombay Agricultural Debtors’ Relief Act (Bom. “XXVIII of 1939), Sec. 2 (6) (a) (iv) t— 
Debtor—-Income—Net income—Gross income. 
The word’ income” in the definition of the term “debtor” in a 2(6) (a) (iv) of the 
Bombay Agricultural Debtors’ Relief Act, means net income and not grosa income. 


' THE facts appear sufficieńtly from the judgment. 
J. C. Shak, with A. G. Kotwal, for the appellant. 
No appearance for the respondent. 


LoxuR J. This is a reference made by thp First Class Subordinate Judge of Surat 
under O. XLVI, r. 1, of the Civil Procedtire Code, and arises out of an appeal pend- 


* Decided, August 2, 1944. on sees an individual ... 

No. 7 3E 1943, cae by V.T. First i 

Class Subordinate u ces other than agriculture and manual labour 
dge at Surat, under the does not ordinarily exceed 20 per cent, of 

The material portion of the section runs a ae ee ee ot exceed 


2 (6) a: means . 
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ing before him under s. 9 of the Bombay Agricultural Debtors’ Relief Act. In the 
statement of facts of the case drawn up by him he has said that he entertains a doubt 
about the correct interpretation of the word “income” in the definition of the word. 
“debtor” in s. 2, sub-s. (6) (a) (iv), of that Act, but he hae expressed no opinion of 
his own as required by O. XLVI, r. 1, of the Code of Civil Procedure. The appellant, 
claiming to be a debtor, made an application ta the Debt Adjustment Board at Bulsar 
under s. 17, sub-s. (1), of the Bombay Agricultural Debtors’ Relief Act, for the adjust- ` 
ment of his debts. The Board held that he was not a debtor since his annual income 
from sources other than agficulturesexceeded Rs. 300. “Debtor” is defined in s. 2(6) 
(a) (#)| as meaning “an individual (i) who is indebted, (iif who holds land used 
for agricultural purposes, (iii) who has been cultivating such land personally from a 
date prior to April 1, 1937, and (iv) whose annua] income from sources other than 
agriculture and manual labour does not ordinary exceed twenty per cent. of his 
total annual income or does not exceed Rs. 300 whichever is greater.” In the opiniom 
of the Debt Adjustment Board, the appellant does not fulf the fourth condition for 
being a debtor. He has, at present, no land of his own, but has taken on lease twenty- 
four lands of his brother assessed at Rs. 68-4-0 on a rent of Rs. 300 a year. Out of 
those lands, he personally cultivates an area of 10 acres and 23 gunthas and has 
sublet the rest He admits that he gets an income of Rs. 200 from the former and 
Rs. 460 or Rs. 570 from the latter. According to €xplanation 1 tas 2, subsa (6) 
of the Bombay Agricultural Debtore’ Relief Act, “ agriculture” does not include leas- 
ing of land. Hence income derived by the appellant from the landa leased out to 
tenants is to be treated as “income from sources other than agriculture and manual 
labour,” and if it exceeds Rs. 300 a year, the appellant will not be deemed to be a 
debtor as defined in s. 2, sub-a. (6) (a)(40). ` 

In appeal it was contended before the learned Subordinate Judge that out of Rs. 460 
or Rs. 570 realised by him from the lands sublet, he had ta pay Ra. 300 to his own 
landlord, and thug his net income was low than Rs. 300 a year. The learned Judge 
could not make up his mind as to whether the word “income” used in s. 2, subs. (6) 
(a) (iv) meant gross income or net income, and so he has made this reference. 

The word “income” standing by iteelf, ia capable of meaning either groes profit or - 
net profit and has, therefore, to bd interpreted with reference to the context. In com- 
mon parlance, however, income is understood to mean net income. In Lawless v. 
Sulvan: the Privy Council had to interpret the word “income” for the purpose of 
taxation, and their Lordships said (p. 384) :— 

“ there is nothing i the enactment imposing the tax, nor in the context, which should 
induce them td amstrue the word ‘ income’ when applied to the income of a commercial 
business for a year, otherwise than in its natural and commonly accepted sense as the balance 
of gain over low, ...” f 
This interpretation was adopted by the Madras High Court in Municipal Council of 
Mangalore V. The Codtal Bail Press? and in Arunachallem v. Namakkal Union Board. 
In Russell v. Town and County ‘Bank,* Lord Herschell observed (p. 424) :— 

“The profit of a trade or business is the surplus by which the receipts from the trade or 
bysiness exceed the expenditure necessary for the purpose of earning those receipts. That 
seema to me to be the meaning of the word ‘profits’ in relation tol any trade or business. 
Unless and until you have ascertained that there is such a balance, nothing exists to which. 
the name ‘ profit’ can properly be applied." 

The same principle applies to income from any other sources unless it appears from 
the contert that groes income is intended. In the present case, the lands do not 
belong to -the appellant. He has taken them on lease on condition of paying a rent 
of Rs. 300 and sublet them in the expectation of getting something more from his 
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sub-tenant. He may as well ask his subetenant to pay his landlord the stipulated 
rent directly and may recover only the balance from him. It is this balance which 
cames to the hands of the appellant for his own use. In Chunilal v. Vinayak) a 
similar view was taken in interpreting the word “ agriculturist” under the Dekkhan 
Agriculturists’ Relief Act and in finding out whether the income from agricultural 
source exceeded the income from non-agricultural sources, the expenses incurred in get- 
ting that income, the assessment and expense of cultivation were deducted before arriv- 
ing at the income from the different sources. The obvious object of the definition is 
that he who eamed reasonably exough from non-agricultural sources for maintaining 
himself should not be given the benefit of the Act. For that purpose, the income refer- 
red to must be what he can call his own and utilizes for his own livelihood. It is only 
the net income which can be ao” gharacterised. We, therefore, feel no doubt that the 
word “income” in s. 2, sube. (6) (a) (iv), bie ee ena eee anne 
we answer the question referred to us accordingly. 

Costs to be costs in the cause. 


ULL BENCH—APPELLATE CIVIL. 


Before Mr. Justice Lokur, M7. Justice Weston, ond Mr. Justice Rajadhkyaksha. 
*RAMABAI GOVIND v. ANANT DAJI.* 


Civil Procedure Code (Act V of 1908), Sec. 54, O. XX, 1. 18(1)—Decree for partition— 
Lands paying revenue to Crown—Application to Court to send papers to Collector 
for partition—Whether suck application is governs by limitation—Indian Limitation 
Act (IX of 1908), Arts. 181, 182. 

Whee at derce doc peatition OE anis ayia or o a Cooma a eL 
the Court in the form laid down by O. XX, r. 18(4), dreading the Collector, under 
a. 54 of the Civil Procedure Code, 1908, to effect the partition, an applicatio made to 
the Court that the papers be sent to the Collector for effecting the partition, even if 
made in the form of a darkhast application, is a proceeding in the sult and not an 
application to execute the decree, amd there is no period of limitation for making it, as 
pests art IRT por ari: 182 of fhe Todien Tarttion Art, 1908, a Sopa 

Jacinto vy. Fernandez, approved. 

PROCEEDINGS in execution. 

On January 13, 1928, Anant (plaintif) obtained a decree for partition against 

Ramabai (defendant). Tie decree ordered partition of lands paying revenue to 

Government and houses and taking of accounts of certain outstandings. As regards 

partition of houses and taking of accounts the Court referred the matter to a Uom- 

missioner and on receipt of his report passed on July 19, 1930, a final decree order- 
ing partition of houses and also for payments according to accounts taken. 
There was an appeal to the High Court only as regards the accounta : the appeal 

was decided on November 10, 1936. 

On March 6, 1936, a darkhast was presented to execute the final decree, but it 

was dismissed on March 21, 1936. 

SE StS OT ee Hat OF aS Re Ss leet ere pa raUo ane 

following terms : 

rca tT ROE rok a a a 

share in the property in suit; and to each of them a half share should be partitioned and 
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L. R. 342. in Darkhast No. 252 of 1989 
* Deddio Anas Ti 11, 1944, First Appeal 2 (1989)" 41 Bom. L. R. 921. 
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given poaseasior. The pertitidn of lands in guit should be made by the Collector or by 
some officer subordinate to him.”* 

The plaintiff applied to the Court, on March 4, 1939, to send the proceedings to 
the Collector for effecting partition of lands. The defendant raised a’ plea of 
limitation, which was overruled by the Court on September 1, 1941, followmg 41 
Bom. L. R. 92]. On December -9, 1942, the Court ordered the papers to be sent to 
the Collector for effecting partition of lands. 

The defendant appealed to the High Court. 

‘The appeal was first heafd by Lekur and Rajadbyaksha JJ., but it was eventually 
heard by Lokur, Weston and Rajadhyaksha JJ. on July 17, 1944. 


A. G. Desai, with M. G. Chitale, for the-appellant. The questions that arise for 
decision here are, first, whether a decree for partion of lands is a final decree; 
secondly, if it is, whether it requires to be executed, and, thirdly, if so, whether art. 
182 of the Indian Limitation Act applies. The whole difficulty here is caused by 
the decisidn in Jacinto v. Fernandez which was followed in Vishnu v. Mahadev.? 
The decision is in our favour in so far as it holds that such a decree is final; but 
it is against us when it holds that it does not require to be executed. I submit 
that the decree is final since partition includes possession. E is perfect in itself. 
See Civil Procedure Code, s. 2. The Code indicgtes that such a decree requires 
execution. Under the heading of “ Procedure in execution” appear ss. 51 and 654. 
Section 51(¢) indicates the way in which it can be executed. Section 54, first part, 
relates to a general partition between all sharers. While ite second part refers to a 
partial partition in which a sharer separates from the rest of sharers. Section 54 
in the present Code was a. 265 of the Code of 1862, and s. 225 of the Code of -1859. 
Other provisions are O.°XX, T. 10, O, XXI, rr. 10, 11(2)\(4) (v), which tend in the 
same direction. With these may be contrasted O. XXVI, rr. 13, 14. Really speak- 
ing there are two tribunals. The first one take@ you to a certain stage, i.e. pasing 
of a decree. Then the second tribunal steps in. „No exception is made in the case 
of a decree for partition. The Code does not say that there is no execution in 
cases of such decrees. The policy of the new Code is to give greater power to 
the Collector. It has been laid down in Pembhudas Lakhmidas v. Shankarbhai” 
_ that the duty of the Collector does not end with making a mere division of lands, 
but extends to ffe delivery of shares to the respective allottees. See also Gupte’s 
Land Revenue Code, pp. 1011, 1014, 1021. As soon as the decree is passed, the 
suit is dead and gone. Fresh proceedings before the ‘Collector are in execution 
The Collector does not interfere with the decree; he only carries out the order 
embodied in the decree. You have to make an application either to the Court or 
the Collector. Then only will the execution proceedings commence. 

[Loxur J. refere to Jesinglal v. Gangadher*| 

The short point is, assuming that this is a preliminary decree, if the parties aleep 
over it for years to come, will not-art 182 of the Indian Limitation Act apply ? 

The question regarding shop does not arise. The darkhast about it was either 
withdrawn or dismissed. No appeal was filed against the dismissal. 


K. N. Dharap, for the respondents. te partient point ty condei Aer Shenar 
an application to Court is necessary te get the Collector in motion. The act of 
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sending partition decree to the Collector cannot be called execution proceeding. It 
is true that s. 54 falls under the heading of “Proceedings in execution,” but that 
alone does not make it to refer to execution proceeding. The section does not use 
the word “execution” anywhere. The beading of a chapter cannot be referred to 
in interpreting a section, unless the language of the section is ambiguous. The wording 
of the section makes it clear, that the section has nothing ta do with execution. It 
oly indicates how partition is to be made. The work of partition does not 
necessarily mean execution proceeding. It can be made in the suit itself. Simi- 
larly, O. XX, r. 18, deals.with passing a decree ang does got deal with execution. On 
oe ee ee OE ee 
the decree. The passing of a decree ig no part of execution. In execution 
of a decree one can only ask the Court to carry out its order which it has already 
passed. In a suit for partition f is obligatory on the Court to include in the decree 
a direction to send the proceedings to the Collector. The direction is ta be made 
in terms of s 54 (O. XX, r. 18). When, however, the Court orders partition of 
houses and refers the matter to a Commissioner, it is mecessary for the party to 
ask the Court to send the papers to the Commissioner. I submit that the decree 
in the present case does not require execution at all. The Court has already passed 
an order that the Céllector should make partition. If I have got to apply to the 
Collector to set him in motion, ethe Collector not being a Court the application is 
not gaverned by the Indian Limitation Act; and the bar of limitation does not 
come in. An application becomes an application for execution when there is a 
‘prayer to earry out the command of the Court. The Collector has not only to 
make partition but also to deliver possession: Parbhudas Lakhmidas v. Shankar- 
bhai! and Dattatraya Vithal vy. Mahadaji Peraskram?. 

If a 54 is compared with s. 68, it will be eeen that in s 68 the Court is required 
to tranefer certain execution proceedings to the Collector. There is no such direc- 
tion in, s. 54, which puts it in the passive voice. The direction there ig addressed 
to the Collector. It is tantamouat to appointing the Collector to make ‘partition. 
The test is, if the Collectar effects partition without an application from the parties 
his act is ultra vires. The Collector can move suo motiu in the matter. 

The heading of s. 54 is no key € the interpretation of the section. Section 53 
‘which falls under the same heading refers to substantive rights of parties. Similarly, | 
a 49, which deals with substantive rights appears under the beading `“ limit of time 
for execution.” ‘So also, a. 64, which comes in under the heading of “attachment.” 
See also sa. 65 and 66. 

According to s. 38 a decree has to be executed either: by the Court which paseed 
it or by the Court ta which it is sent for execution. Here, nothing of the kind 
happens. The decree is not sent to the Collector but only a direction for partition. 
The Court bas no control over the Cdllector. 

(A. G. Desai. Even when the proceeding ig sent to the Collector the Court has 
judicial control of ite decree. See Dev Gopal Savani v. Vasudeo Vithal Savani, 
Shrinivas Hanmant V. Gurunath Shrintvas,« Gonoji Utekar v. Dhondu,> Bhimean- 
geuda v. Hanmont Rungappa, Purushottam Bhaskar v. Balkrishna Pandurang, 
Ramchandra. Dinkar v. Krishnaji Sakharam, Krisknaji v. Damodar, and Timanna 
v. Govind.19) 
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The Collector is not a Court: Balkrisknadas v. Malkajappa Shankar Atmaram 
v. Keshaw Goving,? and Bhagwan Das Marwari v. Suraj Prasad Singh? The law 
of limitation is meant only for Courts. A decree is preliminary if something is to 
be done by the Court. Even if the decree is final, limitation does not apply to appli- 
cations to Collector. It is the duty of the Court to send the papers to the Collector. 
If there are certain duties to be done by the Court, then an application asking the 
Court to do the duty is not an application in execution. An application by the auc- 
tion purchaser to the Court for obtaining a sale certificate is not governed by the 
Indian Limitation Act: Kylasa v. Ramgsami Ayyan.* Much leas would 
it apply to an application asking Collector to perform a ministerial act. There is 
no appeal from his act. Even if the Collector is acting judicially, the law of limita- 
tion does not apply to him, if he is not a Court. The Collector haa not to decide 
anything. He is only an expert officer. He has to ffartition lands in such a way that 
Government may not suffer by making very amall holdings. He has not to apply his 
mind to the rights of the parties. Where an imperative duty is imposed upon a 
Court, the Limitation Act has no application: Babaji v. Kushaba’ Assuming the 
decree is final here, the Court has an imperative duty to send the papers to the Col- 
lector. 

The tendency of the Court should be to hold the decree as pfeliminary. The ques- 
tion is, does the work of the Court end when the decipe is passed ? (O. XXI, r. 18(2)). 
After the partition is effected the Court will pass a final decree. The work of giving 
possession may be left to some other person. The work of the Collector has to be 
certified to the Court. The Court may, have to intervene after the Collector has car- 
ried out partition, and give possession. The Court is not functus officio after passing, 
the decree. The act of the Court in sending the execution proceedings to the Collec- 
tor is merely ministerial. The applicgtion for sending the proceedings to the Collec- 
tor does not contain the particulars required in an application for execution by O. 
XXI, r. 11. Refers to Talebak v. Abdul Aziz.6° 

A. G:*Desa, in reply. The firet point is, whether the decree requires execution, 
assuming that it is final. Part II in the Civil Procedure Code including se. 36 to 74, 
deals with execution. Sections 52-54 deal with procedure in execution. Even ifs 53 
deals with substantive rights, it does not cease to $e execution. The classification in Part 
II gives a good clue to s. 64 being in execution proceeding. Headings can be referred 
to in interpreting a section: Ramkriskna v. Bapurao." Sections 68-71 deal with 
Collectors powers in executing decreea. In some respects the Collector acts minis- 
terially, but in other respects he acts judicially. Under s. 54 there is no delegation to 
the Collector, though there was -under the corresponding s. 225 of the Code of 
1859, wheré the Collector had to act under the supervision of the Court. The posi- 
tion was not made clear in e. 265 of the Code of 1882, The case of Babaji v. Kushaba® 
deals with the Bombay Mamlatdars’ Courts Act, 1876, which had no provision for 
execution, and which directed the Mamlatdar to “make an order”. In the Civil 
Procedure Code there ig a particular procedure for execution of decrees (O. XXI, rr. 
10, 11). You have got to make an application for execution of a decree. Why ther 
should we make an exception in the case of a partition decree? In the case of Kylasa 
Goundan v: Ramasami Goundon® the act of issuing a sale certificate may be minis 
terial ; but the effecting of partition is not such. If the decree here is final, it needa 
execution which requires a written applichtieg, 

Secondly, the question here is not whether the decree is declaratory, but whether 
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it ig preliminary ar final.: The Court has gone all that it can do, and the decree is 
therefore final. There are four things which are required: (1) partits to whom relief 
is given, (2), what share is given, (3) out of what property it ia given, and (4) direc- 
tion about delivery of property. All these are present in the decree here. The fifth 
thing that a Court can do is to actually effect partition. The Commissioner’s report 
under O. XXVI stands on a different footing. The Court may accept it, amend it 
oc wholly cancel it. When, however, a matter is referred to the Collector, the Court 
has nothing to do. 

LOKUR J. This appeal arises eut of proceedings for the execution of a partition 
decree obtained by the*respondent’s father Daji Chimmaji against his brother Dhondi 
Chimnaji and his son Govind Dhondi on January 13, 1928, in the Court of the First 
Class Subordinate Judge at Ahmegnagar. The decree declared that the brothers Daji 
and Dhondi had each a half share in the family property consisting of lands, houses, 
moveables and outstandings. It directed under s. 54 of the Code of Civil Procedure 
that the lands, which were assessed to the payment of revenue to the Crown, should 
be partitioned by the Collector or any gazetted subordinate of the Collector deputed 
by him in that behalf, and for partition of the rest of the property a Commissioner 
was appointed. On receipt of the Commissioger’s report, the decree was made final 
on July 29, 1980, regarding all the property excepting the lands. There was an appeal 
to this Court against the final deeree ir respect of accounts only, and it was slightly 
modified on November 10, 1936. Both the decree-holder Daji and the judgment- 
debtors Dhondi and Govind having died, Daji’s son Anant filed this darkhast against 
Govind’s widow Ramabai on March 4, 1939, for recovering by partition his half share 
in the property in suit in execution of the decree obtained by his father. We are not 
concerned with the houses, the shop, the moveables or the cutgfandings in this appeal, 
but only with the partition of the lands, which fas to be effected by the Collector or 
his gazetted subordinate, and with regard to it it was contended that the darkhast was 
time-barred. It is evident that the appeal which was decided by this Court on Novem- 
ber 10, 1936, cannot savethe bar of limitation, since it was against the final decree 
which did not touch the lands but effected a partition in the rest of the property only. 
This is fairly conceded on behalf of the decree-holder in view of the clear ruling in 
Jacinto v. Femandez. Relying upon*the same ruling, the lower Court held that the 
so-called darkhast was only an application to the Court to send the decree and the 
papers to the Collector as directed in the decree itself, and that there being no provi- 
sion in the Indian Limiation Act relating to such an application, the darkhast was 
not time-barred. The papers were, therefore, ordered to be sent to the Collector for 
partition of the lands in suit, and it is against that order that the judgment-debtor 
has presented this appeal. 

In Jacinto v. Fernandez Beaumont C. J. held that when a Court passed a decree for 
_ partition of lands assessed to the payment of revenue to the Crown and referred it 
to thé Collector to carry out the partition, the Court’s duties were at an end and that 
the darkhast asking thè Court to send the papets to the Collector was not an appli- 
cation in execution. He took the view that sending the papers to the Collector was 
only a ministerial act which the Court should have done without being asked. He 
also took judicial notice of the practice in the mofussil to make an application for 
that purpose in the form of an ordinary darighast and said that he saw no particular 
objection to continue that practice as thg”form of the application did not determine 
its real nature. It was, therefore, held that such an applicatidn was not governed by 
any artjcle of the Indian Limitation Act and ‘would never be time-barred. In this 
view the darkhast application was only a reminder to the Court to do its duty. 
This ruling, which is on all foure with the present case, was followed in Vishnu Janar- 
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dan ¥. Mahadev Keskav.t But Mr. Desai {pr the appellant challenges the correctness of 
those rulings on the ground that certain provisions of the Code of Civil Procedure were 
then overlooked. His argument may be briefly stated. A partition decree may be partly 
final and partly preliminary. The power to pass a preliminary decree in a partition 
suit is given under O. XX, r 18(2), in respect of all property except lands assessed 
to the payment of revenue to the Crown. When auch a preliminary decree is paseed, 
it may make further inquiry or appoint a Commissioner under O. XXVI, r. 13, Civil 
Procedure Code, to carry out its directions. After such inquiry or on receipt of the 
Comimiesioner’s report under O. XXVI, r. 14, a final decree ia to be passed. All the 
proceedings till then are proceedings in the suit. But in the case of lands assessed 
to the payment of revenue to the Crown, 4 54 provides that the partition ehall be 
made by the Collector or his gazetted subordinate*deputed by him in that behalf. 
Once such a decree is passed under O. XX. r. 18(7), nothing further remains to be 
done by the Court and the decree must, therefore, be deemed to be final. That sub- 
rule does not permit a preliminary decree to be passed as under subr. (2). As 
observed by Beaumont C, J. in Jacinto v. Fernandez, (at p. 923) “when an order 
in that form is made the Court’s duties are finished, and it is for the Collector to 
partition the property”. It follows, therefore, that such a decree being final, an 
application by the decree-holder to carry it out is an applicafion in execution. The 
Legislature has made this clear by placing s8. 54 ynder the heading “Procedure in 
execution” in Chapter II of the Code of Civil Procedure which deals with “ Exe- 
cution”. Section 51, which is the first section under that heading, provides for differ- 
ent modes of executing a decree and says in cl. (e) that subject to such conditions 
and limitations as may, be prescribed, the Court may, on the application of the 
decree-holder, order execution of the decree in such other manner as the nature of 
the relief granted may Yequire. When the holder of a decree desires to execute it, O. - 
XXI, r. 10, of the Code, requires him to apply to the Court which passed the decree 
or to the officer appointed in this behalf. In the case of a decree for partition of 
revenue paying lands, the officer so appointed by q 54 is the Collector and the decree- 
holder may apply for its execution either to the Court or to the Collector. Ifthe 
application is made to the Court, then under s. 51(¢) it will send it to the Collector. 
The Collector will then not only divide the dands in accordance with the decree, 
but as held in Parbhwdas Lakkhmidds v. Shankarbhai? also deliver possesion .of the 
shares to the respective allottees. As pointed out by Sargent C. J. im that case, 
s. 265 of the Code of Civil Procedure, 1882 (corresponding to s. 54 of the present Code), 
does not provide for the Collector’s reporting to the Gourt. This shows that the Court 
has not to make any final decree on receipt of a report of the partition by the Collec- 
tor as it does on receipt of the Commissioner’s report in respect of the partition of 
other kinds of properties under O. XXVI, r. 14. This also shows that the decree is 
already final and the subsequent proceedings are proceedings in execution of that 
decree. If no application is made for its execution within the time allowed by art. ` 
182 of the first schedule to the Indian, Limitation Act, then ita execution becomes time- 
barred. Mr. Desai also points out that this view does not involve any hardship or 
tesult in any substantial injustice to the decree-holder, since as held in Jagu Babaji 
v. Balu Laxman,’ even if the decree is not sent to the Collector and is allowed to be 
time-barred, it will still be open to the decree-holder to file a fresh suit for partition. 
All this reasoning is apparently cogen if accepted, the decision of the division 
bench in Jacinto v. Fernandez, which is followed in Vishnu Janardan v. Mahadeo 
‘Keskav,* may have to be overruled. Hence this appeal has been placed before a bench 
of three Judges. The gist of Mr. Desai’s argument is that a decree for partitién pass- 
1 Gey Bil on sS. © 14 Bom. L. R 1198. 
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ed under O. XX, r. 18(1), is a final decree and can be executed thrqigh the Collector 
only upon an application made by a party to the decree. After fully considering all the 
pros and cons we have come to the conclusion that the reason for distinguishing be- 
tween a preliminary and a final decree does not arise in such a case, since whether 
such a decree be regarded as preliminary or final, there is no period of limitation 
Boe tar ene ee a geen Se een rar 


ee eee nr rr 
it is not merely declargtory, it is also not executfble by “the Court that passed it 
Various considerations can be refetred to as suggesting that such a decree is in the 
nature of a preliminary decree. Jt is true that in O. XX, r. 18(1), of the Code of 
Civil Procedure, the decree is nat expresgly described as preliminary. But let us 
compare it with other decrees for partition in order to obtain an indication of ita 
true nature. Sub-rule (2) has in such cases expressly empowered the Court to pass 
a preliminary decree where the partition or separation cannot be conveniently made 
without further inquiry. The preliminary decree would in such a case declare what 
share the plaintiff is entitled to, and the fimal decree would specify the particular 
properties which are ta correspond to such a fhare and are to be made over to the 
decree-holder, if necessary, by proceedings in execution. The decree contemplated in 
sub-r. (7) is very much more of the nature of a preliminary, than of a final decree, 
though further proceedings are left to the Collector under s. 54, the obvious reason 
being that revenue authorities are considered more conversant and better qualified 
to deal with such mattera and are expected to be able better to safeguard the interests 
of Government with regard to the revenue assessed on the lands to be partitioned. 
Another consideration is furnished by the language of O. XX VI, r.13, which says : 
“ Where a preliminary decred for partition haa beer? passed, the Court may, in any case not 
provided for by section 54, isaue a commisaion to such person as it thinks fit to make the 
partition or separation according to the rights as declared in such decree.” 

In other words, in the case of a preliminary decree for partition, which is provided 
for by s. 54, no Commissioner can be appointed for effecting a partition, since under 
that section the partition is to be effected by the Collector. Had auch a decree not 
been regarded as preliminary, the wofds “in any case not provided for by s. 54” 
in the above rule would be superfluous. The Legislature probably used these words in 
the view that a decree passed under O. XX, r. 18(Z), is in its nature preliminary. In 
a partition suit what the plaintiff claims is not a mere declaration of his share in the 
joint property, but its actual division and recovery of possession of the share allotted 
to him. Until such division is effected, recovery of possession is not poesible, and 
till then the decree merely. declaring the shares and directing a division by the Collector 
may well be taken to be only preliminary. A final decree, unless it is merely décla- 
ratory, ought to be capable of execution, and for that purpose it must direct the 
judgment-debtor to do or not to do some act. Execution follows only upon the judg- 
ment-debtor’s failure to comply with such directién. In the absence of such a direc- 
tion to the judgment-debtor, it is difficult to look upon the decree as final He must 
be given an opportunity to obey the decree without its being executed against hima 
This opportunity he will not get so long as the decree is only preliminary.” A decree 
under O. XX, r. 18(1), does not direct the jidgment-debtor to obey it. It declares 
the shares of the different sharers and dims the partition to be made by the Collec- 
tor. It is only after such partition is made by the Collector that the judgment-debtor 
can be called upon to put the decree-holder in possession of the share allotted to him. 
It is only at that stage that the decree can be regarded as having become final and 
capable of execution: (compare the final decrees in suits on mortgages or suits for 
accounts or Mits for mesne profits). Atcording to the prevailing practice, pointed out 
in Parbkudas Lakhmidas v. Shankarbhai, the Collector, without waiting for the 
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final decree being formally drawn up, delivers to the different sharers possession of 
the shares respectively, allotted to them. It may be in this view that O. XXVI, r. 13, 
has taken such a decree to be a preliminary decree, and specially mentioned it as an 
exception to those preliminary decrees in which Court is given power to appoint a 
Commissioner to make the partition. 

This view finda support in the instructions contained in the Civil Manual issued by 
this Court-for the guidance of civil Courts. In r. 1 in ch. XII of the first: volume of 
the Manual (at p. 145, 1940 edition) preliminary decrees are divided into two classes, 
those in which further actfon for final decrees is to be taken forthwith by the Courts 
suo motu without any application from a party and those in’ which subsequent pro- 
~ ceedings for passing final decrees do not arise as a matter of course. The former are 
directed to be treated as pending and shown as such in the Monthly Returns and the 
records of such suits are to be retained in the original Court until final decrees are 
passed therein, while the latter are to be treated as disposed of and shown as such 
in the Monthly Returns and the records should be forwarded to the Record-keeper 
of the District Court and may be called for when subsequently required. A partition 
decree under O. XX, r. 18(2), is included in the former class of ‘preliminary decrees 
and one under O. XX, r. 18 (1), is included in the latter class, be it noted, of preli- 
minary decrees. These instructions are being followed ever since the Code of Civil 
Procedure of 1908 was enacted, and a partition détree, whether under sub-r. (1) or 
under sub-r. (2), is classed as a preliminary decree. : 

If for these various reasons such a decree be regarded as preliminary, it would 
follow that an application made by a party to a decree under O. XX, r. 18(1), 
asking that the papers should be sent to the Collector for effecting a partition as 
directed in it is of the nature of a mere proceeding in the suit rather than an applica- 
tion to execute the decree, and that there is no period of limitation for making it. 
On the other hand, it must be said that such a decree does not fall within the 
definition of a preliminary decree as given in the Explanation to s. 2, sub-s. (2), of 
the Code of Civil Procedure. It says: 2 
“A decree is preliminary when further proceedings have to be taken before the suit can 
be completely disposed of. It is final when such adjudication completely disposes of the 
suit.” e 
The relation of a preliminary to a final decree was considered by Rankin C. J. in the 
full bench case of Talebali v. Abdul Ariz, where he said (p. 1026) :— 

“Under the present Code suits to redeem or to enforce a mortgage, aits for partition, 
partnership suite, suita for accounts and other classés of suits are now disposed of by means 
of two decrees—the preliminary decree,’ which usually settlea the rights of the parties, and 
in this sense is final [cf. Rakimbhoy Habibbhoy v. O. A, Turner?] but which looks forward toa 
further decree to be made after the rights of the parties, thus declared, bave been worked out 
by subordinate enquiries andlor other means.” 

But in the case of a decree under O. XX, r. 18(1), of the Code of Civil Procedure, 
the Court is not even now expreselyerequired to pass any further decree. Wien the 
Court pasees a preliminary decree under sub-r.(2), it appoints a Commissioner 
under O. XXVI, r. 13, to effect a partition, after receiving his report, the Court is to 
pass a final decree under O. XX, r. 14(3). There is no corresponding provision 
in the Code that after making a partition the Collector should report to the Court 
in order that it may pass a final decree? fact no other final decree is ever passed, 
after a decree is once passed under O. r. 18(1). A prelimmary decree cannot 
for ever remain a preliminary decree, but contemplates a final decree upon which the 
decree-holder may take out execution, a term which in decrees for partition’ of pro- 
perty must include delivery of possession. The Collector cannot pass a final or 
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indeed any other decree in a civil suit forepartitian, and yet the Civil Court is not - 
Tequired by the Codd to pase any further decree or to make its d&ree final at any 
‘stage. Upon this footing the firet and only decree to be passed by the Court would 
be a final decree. As pointed out by Beaumont C. J. in Jacinto v. Fernandez, when 
an order in the form prescribed in O. XX, r. 18(1), is made, the Courts duties are 
finished, though, as held in Dev Gopal Savant v. Vasudev Vithal Savant, the Court 
is not deprived of its judicial control of its decree. But that control is very limited. 
It is only if the Collector contravenes the decretal order, or transgresses the law or 
otherwise acts ulira vires, or refuses to carry out the decree, that his action is liable 
to be controlled and cofrected by the Court which passed the decree. Apart from this 
limited control the Collector can give effect to the partition made by him, without wait- 
ing for confirmation by the Court, and deliver possession of the shares to the respective 
sharers. Thus the Court having nothing further to do with the decree passed by it 
under 0. XX, r. 18(1), Beaumont C. J., in Jacinto v. Fernandez, (at p. 922), des ` 
cribed the order directing the partition of the lands agsessed to Government revenue 
to be effected by the Collector as a final decree. 

If on this line of reasoning the decree be regarded as final, it must be recalled that 
not every final decree Js capable of executione A merely declaratory decree, though 
final, 1s by its very nature, incapable of execution. So, too, is a decree under O. XX, 
r. 18(1), of the Code of Civil Pr®cedure. It merely declares what are the shares of 
the parties in the suit lands assessed to Gavernment revenue, and by whom the parti- 
tion is to be effected, but it does nôt embody a direct order to the Collector or to the 
judgment-debtor to do anything. From this point of view it is merety declaratory. 
It is true that s. 54 appears in the Civil Procedure Code under the heading “ Procedure 
in execution.” That section may have been placed there only to show that such a 
decree is incapable of execution by the Court, and that if a party wants a partition 
effected as directed by the decree, it ig only the Collector who can effect it. For that 
purpose he must request the Court to send the decree to the Collector. The sending 
of the decree to the Collector is only a ministerial act and not execution of th® ‘decree. 
Mr. Desai’s argument that the Collector is an officer appointed by s. 54 to receive 
applications for the execution of such decrees under O. XXI, r. 10, of the Code of 
Civil Procedure, is not tenable. The°officer contemplated by that rule is an officer 
like the Clerk of the Court or Nazir, authorised by the Court to receive applications. 
The effecting of partition by the Collector carrying out an order already passed by 
the Court is not “execution of the decree” as contemplated by that expression in 
the first column of art. 182 of the first schedule to the Indian Limitation Act. Even if 
the decree be regarded as final, this article will not avail the appellant, and there is 
no reason to doubt the correctnesa of the view taken in Jacinto v. Fernandez that an 
application to send the decree ta the Collector for effecting a partition, being only a 
request to the Court to da a ministerial act, is not governed by the said art. 182. 

Nor is such an application governed by art. 181, whether the decree is taken to be 
preliminary or final. If the decree be regarded°as preliminary, then as pointed out 
by Engineer J. in Jesinglal v. Gangadhar? it is only in the case of preliminary decrees 
in mortgage suits that an application for making it final is expresely required by 
O. XXXIV. He says that provisions in the Code of Civil Procedure in’ respect of 
partition and partnership suits are different ¿and refers to various provisions which 
require the Court passing the preliminandecree in such suits to take the necessary 
steps suo motu. But there is no provision which requires an application to be made 
to the Court to send a decree under O. XX, r. 18(1), to the Collector, and, therefore, 
art. 181 is not applicable to such an application. - 

If, on the other hand, the decree ba regarded ad final, it is not executable by the 
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Court, as already, pointed out, and aa-the Code does not provide for an application to 
have it sent to the Collector, such ‘an application, even if made in the form of a dar- 
khast application, is not governed by art. 181 or any other article of the Indian Limi- 
tation Act. 

The appeal is, therefore, dismissed with costs. 

WESTON J. The material facts of this case are that on January 13, 1928, the father 
of the present respondent obtained a decree for partition against two members of his 
family, who are now reprpsented by the widow of one of them. Part of the joint 
property consisted of lands assesčd to the payment of land venue, and the decree 
made directed partition of the lands to be made by the Collector as required by s. 54 
of the Code of Civil Procedure and was in the fornPlaid down by O. XX, r. 18(1). 
In reapect of other joint family property, the decfee was the ordinary preliminary 
decree for partition of the form contemplated in O. XX, r. 18(2), and this part of 
the decree was made final on September 29, 1930. There was an appeal to the High 
Court against this final decree relating to property other than the agricultural lands. 
This appeal was decided on November 10, 1936, when the final decree was varied, 
but nothing was done in the matter of partition of the lands until March 4, 1939, 
when the present respondent filed an application, which in terms was a darkhast, ask- 
ing that partition should be effected of the half share in the agricultural lands, to 
which by the decree of January 13, 1928, his father was entitled, and that possession. 
of the half share ahould be given to him from the present appellant. The application. 
was opposed mainly on the ground that it was barred by limitation as filed more than 
three years after January 13, 1928, the date of the decree. In view of direct authority 
of this Court on the point, Jacinto v. Fernandez: the learned Firet Class Subordinate 
Judge held that it wassthe duty of the Court, irrespective of application by a party, 
to send the decree to the Collector fof execution, that the act of so sending the decree 
was a ministerial act of the Court, that no exeeution application was necessary, and 
that no question of limitation arose. He therefore overruled the objection and directed 
the papers to be sent to the Collector for partition being made of the lands. $ 
There can be no doubt that, on the authority of Jacinto v. Fernandez, the learned 
Judge was bound to dispose of tha matter as heglid, but in this appeal the cdrectnese. 
of the decision in that case has been questioned, and the matter therefore has come 
before a full bench. The question to be decided may be stated as follows :— 

“ Whether further proceedings on a decree in the form set out in O, XX, r. 18(1), can take 
place when the decree or intimation of the decree hag not been sent to the Collector, and no 
stepe are taken by a party ta the decree, within three year of the date of the passing of the 
decree?” 

The substantive provision, which requires that partition of an estate or seperation 
of a ahare in an estate assessed to the payment of revenue to the Crown shall be made 
by the Collector, is s. 54 of the Civil Procedure Code. This section appears in 
Part II of the Code, which bears the heading “Execution,” and it is one of four 
sections under the sub-heading “Procedure in Execution.” The section, however, 
bears no relation to other sections in Part II, and in particular it bears no relation 
te s. 68 and following sections, which deal with delegation to the Collector of power 
to execute decrees against immovable property. The only provision of the Code 
other than O. XX, r. 18, which refers to s54, appears to be O. XXVI, r. 13. This 
provides :— 
`“ Where a preliminary decree for partition has been passed, the Court may, in any case not 
provided for by section 54, issue æ commission to such person as it thinks fit to make the 
partition or separation according to the rights as declared in such decree.” 


Upon this an argument has been founded, that the decree in the form provided for 
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by O. XX, r. 18(1), must be deemed to be a preliminary decree, that the further 
proceedings before the Collector ‘are therefore of the nature of procebdings subsequent 
to preliminary decree but prior to final decree, and that no question of limitation to 
such proceedings can arise. On the other hand, by reason of the position of s. 54 in 
the Code, arid by reason of the omission in cl. (1) of O. XX, r, 18(1), of the word 
preliminary, while c. (2) of that rule provides expressly that for partition of other 
immoveable property there is to be a preliminary decree, it is claimed that the pro- 
ceedings subsequent to the decree made in the form provided for by O. XX, r. 18(1), 
are execution proceedings, that the provisions of the Indifn Limitation Act, and in 
particular art. 182 or art. 181, apply ; that the application made in the present case 
to the Court was, as in fact, it purported to be, an execution application, or, if not, am 
application under the Code, and,that, as it was made more than three years after the 
decree was passed when no earlier application had been made, it was barred by time. 
Under the present definition of “decree” in a 2 of.the Civil Procedure Code, a 
decree must be final or preliminary, or partly final and partly preliminary. It seems 
to me that a decree can be party final and partly preliminary only when it deals with 
different matters in different ways, and that a decree or the part of a decree in the 
form provided for by ©. XX, r. 18(1), must be either final or preliminary. While no 
doubt the wording of O. XXVI, r. 13, lends support to the view that such decree or part 
is preliminary, the question must Be decided, if it is necessary to be decided, on the de- 
finition given in the Explanation to a 2(2) of the Code. This Explanation states :— ` 
“ A decree is preliminary when further proceedings have to be taken before the suit can be 
completely disposed of. It is final when such adjudication completely disposes of the suit.” 


This Explanation did not appear in the definition of decree in the Code of 1882. Sec- 
tion 396 of that Code provided that in suits, in which partition of immovable property 
not paying revenue to Government was sought, the Court after ascertaining the shares 
of the parties might appoint Commissionera ta effect division and to allot shares to: 
the parties ; and the decree of the Court followed the report of the Commissioners in 
the same manner as under O. XXYI, r. 14, of the present Code, a final decrée followe 
a preliminary decree under O. XX, r. 18(2). Section 265 of tha Code of 1882 was 
practically identical with s. 54 of thg present Code, and appeared with other sections- 
under the heading “of the mode of executing decrees.” The Code of 1859 had no- 
section corresponding to s. 396 of the Code of 1882, but s. 225 was as follows :— 
“If the decree be for the division of an estate, or for the separate possession of a share 
of an undivided estate paying revenue to Government, the division of the estate or the aepa- 
ration of the share shall be made by the Collector sander the orders of the Court according 
to the rules in force for the partition of an estate paying revenue to Government.” 


It seems to me not improbable that it was by reason of the words I have underlined, 
although they were later omitted, that s. 265 of the Code of 1882 and s. 54 of the pre- 
sent Code found place in chapters dealing with execution. Also they may explain the . 
practice still existing where by an application in the form of an execution application 
is made to the Court after’a decree under O. XX, r. 18 (1), has been made, and what 
is called “ vatap warrant” is then sent by the Court to the Collector. On this account 
I do not attach much importance to the argument based upon the position of s 54 in 
Part II of the present Code. 

The division of the procedure, by whicpea Plaintiff obtains his remedy from the Court, 
into suit and execution proceedings, is a division which with some justification may be 
called artificial. In a declaratory suit the plaintiff obtains the whole of his relief in the 
suit. There are no execution proceedings. Ordinarily, following a decree, there is a 
written application for execution and further formal proceedings follow that application, 
but in a nseney suit there may be execution by arrest simultaneous with the passing of 
the decree and upon the oral request only of the decreé-holder. Inquiry into mesne pro- 
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fits under the Code of 1882 was a proceeding in execution. Under the present Code it has 
been transferred t the proceedings in suit. The particular relief which is sought may 
not of itself be a safe guide to classification of the proceedings necessary to secure it. 

I find myself, with respect, in agreement wath the opinion of the learned Chief 
Justice in Jacinto-v. Fernandez that a decree in thd farm of O. XX, r. 18(1), must 
be regarded as a final decree. Applying the test of the definition in the Explana- 
tion to s 2(2), it is difficult to see how the suit is not completely disposed of by 
this decree, There iq no provision for a further decree to be made by the Court, 
and existing practice, as Ll undersgand it, does not support the suggestion that the 
ultimate receipt by the fCourt of the Collector's „report tba? a division has been 
made and possession given is to be taken as the passing of a final decree. The 
Court accepts the report as finally disposing of al] proceedings. It has po power 
to vary the report and # has little or no’ camtrol over the Collector's proceedings. 
It ig true it has been held in several cases of this Court—Dev Gopal Savant v. 
Vasudev Vithal Sovant, Ganoji Utekar v. Dhondu,* Krishnaji v. Damodar, and 
Ramchandra Dinkar v. Krishnaji Sckharam,‘—that the Court may interfere when 
the Collector has made a mistake,\but these decisions in na way assist the argu- 
ment that a further final decree is to he made. I am not impressed by the sugges- 
tion that a final decree is made by the Collector or must be deemed to be mate 
by the Collector, because, if the decree was one underecl. (2), and not under cl. (1) of 
O. XX, r. 18, a final decree would follow. When making partifion the Collector 
does not purport to make a final deoree. He proceeds from division by metes and 
bounds to delivery of possession as in one proceeding, and not as if he was con- 
ducting two distincti proceedings, one equivalent to a proceeding in suit, and the 
other to a proceeding jn execution (see Parbkudas Lakhmidas v. Shonkarbhai.*) 
In my opinion, therefore, the decree made in the form of O. XX, r. 18(1), techni- 
cally must be classified as a final decree. P 

The question,’ however, remains whether the proceedings before the Collector, or 
the applifation to the Court that what a. 54 requires may be done, are proceedings 
in execution. It is urged that, once the decree is held tp be a final decree, all 
‘further proceedings to implement the decree must be executidn proceedings. I am 
inclined to think that under the Code of 1859 the proceedings before the Collector 
- and also the application to have those proceedings sent to the Collector might pro- 
perly be termed proceedings in éxecution, for there the Collector acted under the 
control of the Court. It, was remarked in Ramchandra Dinkar v. Krishnaji Sakha- 
ram, “the Collector acts ministerially in executing the Court's decree”. This 
observation waa based on Dev Gopal Savant v. Vdsudev Vithal Savani (at p. 376) 
which no doubt was a case under the Code of 1882, but may, I think, have been 
influenced by the earlier Code. Further this last was not a case where the Court 
. interfered with the canduct of the proceedings by the Collector, although in Ram- 
chandra’s case the Court directed the Collector to reopen the partition and adjust 
the shares according to the decree. It seems to me with great respect that under 
the present Code the Collector cannot be said to be a ministerial officer of the Court. 
No doubt he is bound by the decision of the Court, and, in case of disregard of 
the terms of the decree, the Court may draw his attention to mistakes committed. 
I do not think it essential that such action ef the Court should be referable to s. 47 
of the Code, as in effect was held in Kris i v. Damodar.® The inherent powers 
of the Court under a 151 could be invoked for this purpose (see Kulada Prasad 
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.Tewari v. Sadhu Charen Tewari, althoygh this was not a case under s. 54 of 
the Code). 

I have can ae WO: thie ‘absence ok nea i in ws bere 72. and 
there is also the restriction of the third schedule to the Cade, which is headed 
“Execution of decrees by Colleator,” to decrees transferred to the Collector under 
a, 68. These facts seem to me of some significance. It is true that, except perhape 
paragraph 13 of the third schedule, the terms of the third schedule are not appro- 
priate to proceedings to effect partition, but the omission from the schedule of rules 
applicable to partition proceedings does suggest a distinction betwee the proce- 
dure under a 54 and the procddure of execution of decrees by the Collestor. I 
do not think that analogy can Teasonably be drawn between the position of the 
Collector acting under s. 54 arfi that of a transferee Court under s. 39 and follow- 
ing sections. The Court has nf discretien under s. 54, as it has under a 39, and 
it retains no powers such as those mentioned in O. XXI, r. 26. 

I think therefore that it is not possible to refer the action of the Collector under 
a, 54 to execution of a decree by the Court itself through a ministerial officer, or 
to transfer of a decree for execution to the Collector. The Collector’s procedure is 
something outiide the ordinary provisions of the Code. It consists of the combi- 
nation of what, but for a 54, would be a proceeding in a suit and a pro 
ceeding in exeaution. This ong proceeding is conducted by an executive officer 
with a wide range of discretion, not subject, at any rate ordinarily, to control by 
the Court. It seems to me therefore that the circumstance that technically the 
Court’s decree is a final decree is not reason sufficient for insisting that what follows, 
a procedure not comparable with other procedure under the Code, must be classified 
as execution, and therefore must attract such disabilities as are imposed by the 
Limitation Act. There appears no reason of expediency against the view I take. 
The filing of a suit for partition affects separation of status, but parties may not 
‘wish at the time to proceed to partition by metes and bounds. There is no period 
of limitation for the making of a final decree consequent on a preliminary decree 
under O. XX, r. 18(2) (see Dwarka Neth Misser v. Barinda Nath Misser’ and 
Ramanathan Chetty -y. Alayappa Chetty?) and when to the division by metes and 
bounds is tacked the giving of sepafate possession, as it-is in the proceedings before 
the Collector, I think similar freedom from the restrictive effects of rules of limita- 
tion is not an undesirable result. In my opinion, therefore, the proceedings before 
the Collector should be regarded as something outside the Civil Procedure Code, 
to which the term “execution proceedings” should not be applied, and for the 
prosecution of which no rule of limitation is applicable. I agree with the view 
expressed in Jacinto y. Femandez that the action of the Court in sending the 
decree or a vatap warrant to the Collector is a ministerial act. No application is 
Tequired by the Code to be made to the Court and, if application is made by a 
‘party, it is not an application under the Code of Civil Procedure to which art. 181 
of the Indian Limitation Act will apply. P would answer in the affirmative the 
question I propounded at the beginning of this judgment, and I agree with the 
order proposed, e 

RAJADHYAKSHA J. I agree with the judgment delivered by my learned brother 
Mr. Justiœ Lokur. Whether the for partition under O. XX, r. 18(1), of 
the Code of Civil Procedure, is as preliminary or final, I have no doubt 
that there is no bar of: limitation to the application being sent to the Collector in 
order that he may carry out the directions given in the decree. I therefore agree 
Sea aera 
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APPELLATE CIVIL. 


Before Mr. Justice Lokur and Mr. Justice Weston. 


JETHALAL NANSHAH MODI v. BACHU.* be 


Specific Relief Act (I of 1877), Sec. 22—Specific performance—Dtscretion of Court to refuse 
reliej—Civil Procedure Code (Act V of 1908), Sec. 64, O. XXI, r. 54(1)—Prokibuory 
order, disobedience of. 

Under a 22 of tha Spewific Religf Act, 1877, the Gourt is not bound to decree specific. 
performance of an agreement merely because it is lawful. It cat take into consideration 
„the conduct of the parties to the agreement and the circumstances attending its execu- 
ton and can refuse to order specific performance in ta‘ discretion. 

Defendant No. 2 sued defendant No. 1 and applitd for attachment before judgment 
on property belonging ta the latter. No attachment, however, was levied as defendant 
No, 1 gave an undertaking that he would not alienate the property. The suit ended in 
` a decree in favour of defendant No. 2 and the decree was confirmed by the High Court 
in appeal. Within five days of the High Court decree defendant No. 1 agreed to selh 
his property to the plaintiff to pay off advancea obtained by him to meet the cost of 
the litigation, but before the sale cold be completed defendamt No. 2 executed the 
decree, attached the property of defemdant No. 1, and had a prohibitory order issued 
against him under O. XXI, r. 54, of the Civil P@cedure Code, 1908. The plaintiff 
having sued for specific performance of the agreement of sale :— 

‘Held, that the Court wad not prepared, under the discretion given to it by s 22 of 
the Specific Relief Act, 1877, by decreeing specific performance of the agreement for 
sale to assist defendant No. 1 in defeating or delaying defendant No. 2, though the 
latter was not a party to the agreement, ao as to deprive him of the benefits of the 
pronibitoey crtes whee contnned ta fote 


SPECIFIC performance. On April 20, 1931, Chimanlal Bechardas (father of Bachu, 
defendant No. 2) filed a suit to recover a sum of Rs. 5,000 from Chimanlal Sankal- 
chand (defendant No. 1). In the course of the suit defendant No. 2's father appligd 
on October 5, 1931, for attachment before judgment on the property belonging to 
defendant No. 1, and the Court ordered on the same day notice ta issue to defendant 
No. 1. On November 4, 1931, defendant No. % gave to the Court a purshis as 
follows :— 

“That our joint family immoveable property mentioned in the application of the plaintiff 
[father of defendant No. 2] we are not going to sell, nor are we going to, encumber the 
game, and that we shall not sell the same, and we shall not encumber it.” 

In the suit a decree was passed in favour of defendant No. 2’s father. On August 
27, 1932, defendant No. 1 appealed to the High Court Defendant No. 2’a father 
died pending the appeal, which was eventually dismissed on April 8, 1937. 

On April 13, 1937, defendant No. 1 passed to Jethalal (plaintiff), who was his near 
relative, an agreement to sell his one-sixth share in the family property for Rs. 2,000: 
to’ liquidate the debt of Rs. 2,100 which he had incurred to meet the costs of litiga- 
tion, and agreed to pase a registered sale-deed within one month. 

Mearrhile, defendant No. 2 applied to execute her decree and on May 5, 1987, got 
defendant No. 1’s share in the property attached, and had a prohibitory order issued 
to him under O. XXI, r. 54. 

The plaintiff applied to the Court under ® XXI, r. 59, of the Civil Procedure 
Code, to raise the attachment, but the application was dismissed, on January 22, 1938, 
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on the ground that it was not maintainable in the absence of a decree for specific per- 
formance. 

The plaintiff filed the present suit on February 1, 1938, to obtain specific perfor- 
mance of the agreement to sell The suit was decreed by the trial Court, but on 
appeal the plaintiff was given a decree for specific performance. 

On appeal to the High Court, Macklin J., on December 2, 1941, dismissed the 
suit for specific performance, and delivered the following judgment : 


MACKLIN J. Defendant No. 2 obtained a decreee against defendant No. 1, and 
the decree was confirmed by the High Court in appeal on April 8, 1937. Fiye days 
later the plaintiff, to Whom defendant No. 1 is said to have advanced money and 
who admittedly knew of the litigation between defendant No. 1 and defendant No. 2, 
entered into an agreement. with gefendant No. 1 by which defendant No. 1 was to 
well certain property to the plaintiff within a month and was to be given credit of 
Rs. 2,100 in consideration for the sale against the debt owing by defendant No. 1 
to the plaintiff. In August, 1937, the plaintiff applied to the Court executing defend- 
ant No. 2’s decree to have am attachment upon the property raised, defendant No. 2 
having attached it in execution of his decree. His application was rejected and he 
was referred to a suit, He has now sed fora declaration that the property is not 
liable for attachment and sale in execution of defendant No. 2’s decree, and he has also 
sued for specific performance of fMe agreement. Both the Courts have held that at the 
date of the attachment the plaintiff held no interest in the property, and a declara- 
tion was accordingly refused. But though the trial Court thought that the agree- 
ment was collusive and fraudulent and that it was not a fit case for the exercise of 
ifs discretion in favour of the plaintiff, the lower appellate Court took the view 
that the agreement for sale in the circumstances of this ease must prevail over 
defendant No. 2’s attachment. Specific perfommance was accordingly ordered, and 
defendant No. 2 comes in second appeal. 

The view of the lower appellate Court seems to be that at best this is a fraudulent 
preference of one creditor to andther and that a mere fraudulent preference will 
not invalidate a sale. That may be so. But the question is not whether a fraud- 
ulent preference will invalidate a so as to allow the attachment to prevail over 
the sale, but whether it will invalidate a mere agreement for sale so as to allow the 
attachment under defendant No. 2’s decree to prevail over the agreement for sale. That 
is not the same thing at all, and prima facie I know of no reason why an agreement 
for sale, even if untainted with any fraud, should prevail over an attachment that 
has been made in execution of a decree. 

The learned Judge then says that an actual sale would however prevail over the 
attachment in the circumstances of this case and that an agreement for sale pught 
on that ground to be specifically enforced, even to the prejudice of the attachment. 
I cannot see why. It seems to be a non sequitur. 

Lastly the learned Judge refers to certain authorities dealing with attachment before 
judgment. It has been held by this Court that an agreement for sale which has ripened 
into a conveyance will prevail over an attachment even though the conveyance takes 
place after the order for attachment has been effected. But I can see no parallel between 
an attachment before judgment and an attachment in execution of a decree. Moreover 
the agreement of sale in this case has not yefened into a conveyance. It is still a mere 
agreement of sale, and there is nothing’ to show that the credit of Rs. 2,100 which 
was to be given to defendant No. 1 as consideration for the sale has yet been made. 

I knSw of no principle of law or juatice, and I have not been referred to any 
authority, by which I could hold that a mere agreement for sale (which in itself 
creates no igterest in immoveable property), even when untainted with any suspicion 
of fraud should prevail over an attachment in execution of a decree. I therefore 
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allow this appeal, and restore the order of the trial Court, with.costs throughout. 
The plaintiff appealed under the Letters Patent. 


G. N. Thakor, with V. N. Chhatrapati, for the appellant. 
H. C. Coyajée and R. J. Thakor, with N. N. Majmudar for M. H. Chhatrapati, 
for respondent No. 1. 


Loxur J. This is a Letters Patent appeal against a decision of Mr. Justice 
Macklin, and the facts out of which it arises are not now in dispute. The father of 
defendant No. 2 filed agaimst defepdant No. 1 a syjt in the Court of the First Clase 
Subordinate Judge at Ahmedabad to recover Re 5,000 and applied for attachment 
before judgment of defendant No. 1’s share in the houses in suit. Defendant No. 1, 
however, put in a purshis that he was not going td” sell or encumber the said pro- 
perty and that he would not do so. Therbupon the property was not attached and 
the suit ended in a decree in favour of defendant No. 2’s father and was confirmed 
in appeal by the High Court on April 8, 1937. Defendant No. 1 borrowed some 
amounts for that litigation from the plaintiff, who is his cousin, and within five days 
after dismissal of the appeal by the High Court he agreed to sell his share in the 
property in the suit to the plaintiff for Rs. 2,100 due to him in respect of the advances 
already made. The sale-deed in pursuance of the agreement was to be executed 
within one month, but in the interval defendant No. 2 sought the execution of his 
decree in darkhast No. 325 of 1937 and on May 5, 1937, got defendant No. 1’s share 
in the property in suit attached. The plaintiff then made an application under 
O. XXI, r. 58, of the Civil Procedure Code, to have the attachment raised on the 
ground that he had already acquired an interest in the properties attached But hw 
application was rejected on the ground that the agreement by itself did not create 
any interest in the properties and that, the proper course for the plaintiff was to obtain 
a decree for specific performance of that agreement. The plaintiff, therefore, filed 
this suit for specific performance of that agreement and to have a registered sale- 
deed exeeuted in his favour and also to obtain a declaration that defendant No. 1’s 
share in the properties in suit was not liable to be.attached and sold by defendant 
No. 2 in execution of his decree against defendant No. 1. Defendant No. 1 admit- 
ted the plaintiffs claim and expressed his willingness to pass the agreed sale-deed, 
but stated that he could not do so as a prohibitory order had been issued against 
him in the darkhast of defendant No. 2 under O. XXI, r. 54, of the Civil Procedure 
Code. Defendant No. 2, however, objected to the specific performance of the con- 
tract of sale on the ground that he had already got the property attached in execution 
of his decree. The trial Court held that the agreement of sale was fraudulent and 
brought about with a view to defeat or delay defendant No. 2 and that the plaintiff 
was not, therefore, entitled either to obtain specific performance of that agreement 
or to have defendant No. 2 restrained from executing his decree against defendant - 
No. 1. The suit was, therefore, dismissed. In appeal the learned District Judge 
held that although the agreement might have the effect of giving preference to the 
plaintiff, and thereby perhaps delaying other creditors, the agreement was not vitiat- 
ed and that defendant No. 1 was bound to pass the sale-deed in accordance with 
that agreement. But though defendant No. 1’s share in the properties in suit had 
already been attached, the sale-deed passed in pursuance of the antecedent agree- 
ment would not be affected by the inter?@sing attachment and, therefore, the plaint- 
iff was not entitled to have defendant No. 2 restrained from proceeding with his 
darkhast against defendant No. 1. As a result, the decree of the trial Court was 
modified and the plaintiff was given a decree for specific performance of the agres- 
ment by defendant No. 1, but the suit as regards the prayer for injunction against 
defendant No. 2 was dismissed. In second appeal it was held that tiere was no 
reason why an agreement for sale, even when untainted with any fraud, should 
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prevail over an attachment already- made „in execution of a decree and, therefore, 
the appeal was allowed and the decree of the trial Court dismissing the suit was 
restored. ‘ 

Section 64 of the Civil Procedure Code provides that where an attachment has 
been made, any private transfer of the property attached shall be void against all claims 
- enforceable under the attachment. A large number of rulmgs were cited at the bar 
regarding the effect of the attachment of immoveable property on its sale subee- 
Se ee Oa a ee ee 
before the attachment. Out of ee S 
Basappa v. Hammapps', Rango Ramchandra v. Gurlingappa Chinnappa®, Yeshvont 
Shankar v. Pyara Nurji*, and Diraviyam v. Veeranan'. The effect of these rul- 
ings may be said to be that whfre a purchase is subsequent to the attachment, but 
the agreement in pursuance of whfth the purchase is made is prior to the attachment, 
the purchase prevails against the attachment and in such a case the party attaching 
the property will not be entitled to the benefit of a 64. This question, however, is 
really immaterial for the purpose of thie appeal, since a, 64 affects only private 
sales after attachment and does not cover the enforced execution of a conveyance in 
obedience to a decree of a Court. In the pyesent case there has been no private 
sale following upon the agreement to sell. The plaintiff wants that the agreement 
should be enforced and if a degree for specific performance of the agreement is 
passed, and a sale-deed is executed in accordance with that decree, it will not be 
affected by s. 64. We are, therefore, concerned only with the plaintiffs right to 
have the.agreement of sale enforced by a decree for its specific performance and 
BOE geti the DES gr Cea or e tighin renee Py ik in wie w or Te ane niet Or 
the property after the agreement. 

‘Prima facie the agreement of sale passed by defendant No.l to the plaintiff being 
proved and valid, the plaintiff ought to get a decree for its specific performance, 
especially when defendant No. 1 do% not resist the claim and is willing to pass a 
sale-deed as agreed upon. But the claim for a decree for specific performance of 
a coatract ig not a matter of right. Section 22 of the Specific Relief Act, 1877, 
provides that the jurisdiction to decree specific performance is discretionary, and 
the Court is not bound to grant such ¢elief merely because it is lawful to do so; but 
the discretion of the Court is not arbitrary but sound and reasonable, guided by 
judicial principles. The Court has to consider the whele of the surrounding circum- 
stances and the conduct and position of the parties and then consider whether in 
the exercise of its discretion it should grant the relief of specific performance. The 
section itself does, therefore, contemplate cases where specific performance ought 
not to be decreed, and the present is, we think, a case of that kind. When the 
property agreed to be sold was attached in the suit filed by defendant No. 2’s father, 
a prohibitory order was issued by the executing Court under O. XXI, r. 54 (1), of 
the Civil Procedure Code, prohibiting defendant No. 1 from transferring or charg- 
ing the property in any way and all persons «from taking any benefit from such 
transfer or charge. That prohibitory order is still in force and it would not be right 
for the same Court to order defendant No. 1 in another suit to pase a sale-deed in 
violation of the prohibitory order and thereby enable defendant No. 2 te purchase 
the attached property in similar violation of the prohibitory order. Moreover it would 
be helping the parties to the agreement toMficceasfully carry out the device of evad- 
ing the provisions of a 64 by clothing the transaction with the character of 
a Court sale. Specific performance of a contract being an equitable relief, within 
the discfetion of the Court, he who seeks equity must come with clean hands) When 
the father of defendant No. 2 filed this suit against defendant No. 1, he wanted 


1 (1939) #1 Bom. L. R. 943. * — 3 (1942) 45 Bom. L. R. 208. 
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to have the property now in suit attached before judgment, alleging that defendant 
No. 1 was going to alienate it in order fo defeat his claim. Defendant No. 1 then 
passed a purshis giving him assurance that he would not sell or encumber the property. 
On that assurance the property was not attached. It is true that the purshis may 
not have the legal ‘effect of a binding undertaking not to alienate the property for 
all time to come. But it was understood by the parties that the property should 
not be alienated and rendered unavailable to the decree-holder for the satisfaction 
of his decree, but defendant No. 1 did not keep that promise. The plaintiff is the 
son of defendant No. 1’s_mother’s sister and admits to have financed the litigation 
between him and defendant No? 2’s father. Thè latter sugceeded in obtaining a 
decree against defendant No. 1, and within five Gays after it was confirmed by the 
High Court, defendant No. 1 passed an agreemeet to sell the property for Ra 
2,100 said to have been due to him on account ef the advances taken during the 
litigation. No consideration was received by him in cash and the plaintiff admits 
that he did not even make an entry in defendant No. 1’s khata in his account books 
that Rs. 2,100 had been received from him by way of consideration for the sale 
of the property. In view of the help he was rendering to defendant No. 1 in his 
litigation, he must have been aware of the purshis passed by defendant No. 1, and 
in spite of that, as soon as the decke of defendant No. 2’8 father was confirmed 
in appeal, the agreement of sale was collusively brought into existence in unseemly 
haste as an obstacle in the way of the execution of that decree. 

The learned District Judge has rightly pointed out that it is permissible to a debtor 
to give preference to one creditor over another and, therefore, though the agreement 
may amount to a fraudulent preference of the plaintiff to the detriment of defendant 
No. 2, the validity of the agreement cannot be impeached. The specific performance 
of such an agreements however, need not be decreed merely because it is lawful. 
Courts can take into consideration the conduct of the parties to the agreement and 
the circumstances attending its execution and can refuse to order specific perform- 
ance in their discretion and we think that this is a preeminently fit case for such re- 
fusal. The first instance cited in s 22 of the Specific Relief Act where the Court 
may properly exercise-a discretion not to decree specific performance is where the 
circumstances under which the contract is mgde are such as to give the plaintiff 
an unfair advantage over the defendant, though there be no fraud or misrepresentation 
on the plaintiffs part. Here the specific performance of the agreement in suit would 
certainly give the plaintiff an unfair advantage over defendant No. 2. Really de- 
fendant No. 2 was not a necessary party to the suit for specific performance of the 
agreement between the plaintiff and defendant No. 1. But in spite of the objection 
taken by defendant No. 2, the plaintiff insisted upon having: a decree against both 
the defendants and this gave defendant No. 2 an opportunity of Tesisting his claim 
and pointing out the circumstances under which the agreement was entered into. 
As pointed out in' Halsbury’s Laws of England’ (Hailsham edition), Vol. XXXI, 
para. 418, p. 368, one species of unfairness which may stay the hand of the Court 
ig that the contract, if enforced, would be injurious to third parties. Here, though 
defendant No. 2 is nót a party to the agreement, its specific performance will be 
injurious to him as it will deprive him of the benefits of his attachment of the-property 
in execution of his decree. It ia open to defendant No. 1 to give preference to his 
cousin and defeat or delay defendant Ma. 2 or any other creditor, but we are not 
prepared to asaist him in doing eo when we are given a statutory discretion to refuse 
his request for assistance. There is po question of compensation in this case since 
the plaintiff has not parted with any consideration in consequence of the agreement 
of sale and no damages have been claimed in the suit. 

ADE appeal ts Cm: Hae 


x -+ 


1944,] 465 
' ORIGINAR CIVIL. : ; 


Before Mr. Justice Kania. 
HARISCHANDRA KHUNDERAO KOTHARE v. A. B. CRAIG.* 


Civil Procedure Code (Act V of 1908), O. I, 1. 8—Representaiive suit—Suit to recover 
damages for wrongful dismissal from service—Unregistered society—Common fund of 
society vested in itselj—Sukt maintainable. - 

- A representative syit to recove damages for wrohgful dismissal from service is main- 
tainable against an unregistered society represented by some of its members provided 
it has a common fund vested ip itself and no one else and in which all its members are 
interested. s 3 


THE factas appear from the judgment. 


S. R. Tendulkar with N. P. Engineer, Advocate General, for the plaintiff. 
M. L. Maneksha with P. A. Mahale, for the defendants. 


Kania J. This suit is filed by the plaintiff, who is a solicitor, for damages for 
breach of an alleged contract of employment by the G. J. P. Railway Employees Mutual 
Benefit Fund Society. The plaintiff alleges that the society had agreed to employ 
him on the terms mentioned in pra 4 of the plaint. That society is not registered. 
‘Two persons are made party defendants and are sued on behalf of themselves and all 
_ other members of the said society. When the suit was filed leave was obtained under 
-O. I, r. 8, Civil Procedure Code, 1908, At that time the prayers were only for a 
decree against the defendants for a sum of Rs. 90,000 and for costs. The defendants 
thereafter toak out-a/summons ta revoke the leave granted exeparie, That summons 
came for argument before Chagla J. The judgment on that summons is reported in | 
(1942) 44 Bom L. R. 251. The leamed Judge constdered that on the averments in 
the plaint the prayer was for a decree against all individuals of the society personally, 
-and,such relief was not permitted bŷ law. The ex parte leave originally granted was 
‘therefore set aside. That judgment was delivered on November 11, 1941. On Noven- 
‘ber 25, 1941, the plaintiff took out a gummons for amendment of the plaint and for 
leave under O. I, r. 8, ta sue the defendants in their representative capacity, and for 
‘leave under cl. 12 of the Letters Patent. That summons was argued at length before 
Chagla J., who by his orden dated December 2, 1941, allowed the amendment and 
-granted leave under O. I, r. 8. Pursuant to that order the plaint has been amended 
and in para 2 of the plaint it is stated: 

“the plaintiff craves leave to refer to the rules of the said society when produced. There 
are funds belonging to the said society in which all the members of the said society, are 
interested as provided by the rules of the said society.” 

The prayers were also amended. The prayers as amended are for æ declaration that 
the members of the said society are liable to pay and the plaintiff is entitled to receive 
from them the amount claimed as damages ; that it may be declared that the amount 
mentioned in the above prayer is payable to the plaintiff out of the funds of the 
-society and that the defendants or defendant No. 2 as the trustee of the society 
may be ordered to pay to the plaintiff the aforesaid sum out of the funds of the 
‘society. In the plaint even before the amemfhent it was stated that defendant No. 2 
was a trustee of the society. 

The defendants have filed a written statement raising various defences. It is alleged 
that between June 1, 1941, and November 26, 1941, 303 new members who were in 
“no way concemed with the alleged wrongful dismissal of the plaintiff and with this 
“suit became pembers and became entitled to the funds. It is further stated that 


* Decidgd December 12, 1944. O. C. J.Suit No. 980 of 1941. 
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during the same period 768 members ceaged to be members of the society, and were 
paid the sums respectively payable to them out of the funds of the society. It was 
therefore contended that the new members had no common interest with the named 
defendants in the plaintiffs claim and they may have separate defences which were 
distinct in themselves. It was contended that the ofder made umder O. I, r. 8, 
ehould be revoked. In my opinion it is not open to the defendants to raise that plea. 
This is a contention about the validity of the order and should have been argued when 


Chagla J. made the order after hearing both parties. If they were dissatisfied with’ 


that oler, which was not & parte, their remedy waseto appeal. In my opinion, it is not 
within the province of this Court at. the hearing now to set aside the order on the 
ground that it was wrong in law. 

"Tho lire! contention ated on: banii oi (he. difendante ia contdined in iaie No: 1, 


- viz. whether the suit as framed is maintainable. The basis of this argument must be 


the assumption, as true, of the facts mentioned in the plaint. The contention is that 
a suit cannot lie against the defendants in their representative capacity when the relief 
asked is the payment of a sum-of money. It was argued that the procedure pertain- 
ing to representative suita is inapplicable to actions on debts, or money claims, or to 


liability under contracts or in tort. fn support of this contention Mr. Manecksha’ 


relied on several authorities which I shall presently consider. In order to appreciate 
the effect of the various decisions cited on behalf of the defendants it is necessary to 
bear in mind thé material facts alleged by the plaintiff in his plaint. They are: (1) 
that the society is unregistered; (2) that defendant No. 2 ig a trustee of the 
society ; (3) that there are funds belonging to the society in which all the members. 
of the society are interested as provided in the rules of the society ; (4) that in addi- 
tion to the declaration,ethe prayer is for an order of payment against the defendants 


. in their representative capacity out of the funds of the society. A copy of the rules 


has been produced and it can be seen that the society is of nomofficial character 
and is not subject to any control by the G. I. P. Railway administration as regarde. 
the disposal of its funds except to the eftent provided under the mies. 
Rule 22 states that there shall be a trustee of the society, who shall be a member of 
the society stationed in Bombay. Then follow the provision for his election, his 
temporary absence, and appointment of someone else under certain circumstances. 
There is no provision throughout the rules for vesting any property of the society in 
the trustee. Rule 22(b) provided that the bankers of the society shall be the National 
Bank of India andlor the Imperial Bank of India. It then runs as follows : 

“ All money belonging io of due to the pociety shall be paid into one of such, banks and 
the account of the society, with such bank or banks shall be operated upon by the manager 
and the trustee for the time being appointed under sub-clause (a) hereof.” 

Rule 22(d) provides as follows : 

“ All imvestmenta shall be made and placed in the name of any banker of the society for 
the time being or in the name of the nominees of such bank and the securities represent- 
ing such investments retained by such*bank on behalf of the society. Such bank or its 
nominees shall in regard to the holding and disposal thereof and of the interest and m- 

qpme therefrom from time to time act on the joint instructions in writing of the General 
Manta Gor tease Raiser eC Le Railway, the Manager of the Society and the 
trustee for the time being appointed under sub-clause (a) hereof.” 
The other rules are not material for the pent discussion. From these facts it is there- 
fore clear that the fund of the society is not vested in any one else. It is vested in 
the society itself. The investments are held by the banks or the banke’ nominees for 
the society and the manager and the other persons mentioned in T. 22(d) are only 
given authority to issue directions to alter investments or for disposal of interest. 
All throughout, the investments of the society continue to be vested in the society and 


in no one else. 
e 
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The argument advanced on behalf of the defendants must go to the length of con- 
tending that in respect of an. unincorporated society, if a contract is made on behalf 
of the society and it is broken, no damages could be claimed by the plaintiff in a 
representative suit. The narrower argument 19 that no such damages could be claimed 
unless there was a trustee in whom the property was vested and against whom only 
an order for payment can be made by the Court. As regards the larger argument 
it is sufficient to say that it is unsound as pointed out in Taff Vale Railway v. Amal- 
gamaied Society of Railway Servants Halsbury L. C. in his peculiar way dealt 
with the argument very briefly bué clearty. He observed @p. 436): í 
“If the Legislature haa created a thing which can own property, which can employ ser- 
vanta, and which œn infiict injury it must be taken, T think, to have imphedly given the 
power to make it suitable in a Court,of law for injuries purposely done by ita authority and 
procurement.” -` z š 

This was to refute the contention that a trade union cannot be sued in its name. 
Lord Macnaghten in delivering judgment observed (p. 438) :— 

“ How are these bodies to be sued? I have no doubt whatever that a trade union, whether 
registered or unregistered, may be sued in a representative action if the persona selected as 
defendanta be persons whb, from their position, maf be taken clearly to represent the body.” 
Lord Lindley in the course of his,judgment observed as follows (p. 443),: 

“ I have myself no doubt whatever that if the trade union could not be sued in this case 
in ite registered name, some of itq membere (namely, ita executive committee) could be sued 
on behalf of themselves and the other members of the society, and an injunction and judg- 
ment for damages could be properly obtained in a proper case in an action eo framed. Fur- 
ther, it is in my opinion equally plain that if the trustees in whom the property of the society 
is legally vested were added as parties, an order could be made inthe same action for the 
payment by them out of the funds of the society ef all damages and costs for which the 
plaintiff might obtain judgment against the trade union.” 

No later decision has limited the operation of this pronouncement in any way. 

Mr. Manecksha relied on Walker v. Sur.2 That was an action for debt for profes- 
sianal services rendered by the plaintiff. He sued four named defendants on their own ` 
behalf and all other membera of an ynincorporated society, most of whom resided 
abroad. He applied for leave to sue the defendants in representative character but that 
was refused. I may mention at this stage that according to various English decisions, 
when a suit is filed in 2 representative capacity and a decree for payment of money is 
passed, it is construed as a decree not only against the named defendants but also 
against all persons whom the named defendants are considered to represent. On that 
principle a representative action can be permitted and a decree passed against the 
defendants only when they are personally liable for the debt. If the prayer is not 
otherwise limited, that would normally be the effect of a decree passed in such a 
suit. In Walker v. Sur all the Judges found difficulty, in the lfteral construction of 
O. XVI, r. 9, of the Rules of the Supreme Court, (corresponding to O. I, r. 8 of the 
Civil Procedure Code) and emphasized that it was a common law action for debt for 
professional services rendered by the plaintiff. Kennedy. L. J. emphasized the point 
very clearly in these words (p. 937): . 
“The body ia continually changing, and to give a judgment against all the members for 
debt would be to inchidd the case of an i member, who would be made liable though 
he was not a member at the date of the con and in the case of an outgoing member 
you would have fo take the state of things at the date of the judgment.” 


In another passage he said (p. 937): i 
“Tt ig not alleged that there are any such trustees at all, and the claim is to my mind a 
claim in which it is sought to make a judgment for payment of money effective against a 
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number of persons who belong to a named society) but who have no common funi vested 
tn trustees who could be joined as representing the society.” 


Those observations emphasized the point of distinction which existed between that 
case and the Taff Vale Railway Co.’s case (supra). 


The principle of that case is clear. If there is no common fund, and a decree is e 


sought against members of the society personally, in respect of transactions to which 
they were never parties, it is clear that the Court cannot give such relief to the plaintiff. 
Hardie & Lane, Ld. v. Chiltern’ was a casein which an association of motor dealers 
were sued-in their represéntative eapacity by plaintiffs who were members of the asso- 
ciation. They had made three members parties on their own behalf and on behalf 
of other members of the society. The claim was for damages alleged to bave been 
caused to the plaintiffs by the conspiracy and of the defendants, as a result of 
which the plaintiffs were induced to sell a motorcar at a price below that which was 
fixed by the association. The defendants were not the trustees of the association which 
had in fact no trustee An application for an order under O. XVI, r. 9, of the 
Supreme Court Rules was rejected. because the defendants had no common interest 
as such, It was observed that the plaintiffs could not abandon their claim in tort and 
still pursue their claim for money had and recefved, which depended upon the alleged 
tort. It is obvious that this case does not support the contention urged by the defend- 
ants. A personal wrong arising out of the conspifacy and fraud of named defend- 
ants cannot affect the association as a body or the other members of the association. 
Still, however, in delivering judgment Fraser J., id considering Taff Vale Railway Co's 
case and Ideal Films Ld. v. Rickards, noticed that there was no common fund of 
the aseociation, of which there were trustees, and the relief asked for was not to pay 
any money out of the gommon fund. Sargant L. J. at p. 699 in the Court of Appeal 
emphasized the pomt very dearly. He observed : 

' “The action here is not to enforca a right against a fund in which all members of the 
Motor Trade Association have a common interest, or ta declare the interpretation of regula- 
tions bifiding them in common, a class of cases to which Order XVI, rule 9 is at any' rate 
. primarily applicable. It is to enforce strictly personal liability against the named defend- 
ants and the whole of the members of the association.” 

It was held that on those facts the named def€ndants could not adequately represent 
for the purposes of defence the individual members of the association, because obvi- 
ously they had defences which were separate from thoee of the named defendants. 
In Barker v. Allanson® a suit was brought in.1936 by a plaintiff in respect of goods. 
supplied by the plaintiff to different members of a lodge in 1921. The plaintiff asked 
for an order under O, XVI, r. 9, against named defendants but that was refused. It 
was pointed out that the members of the lodge in 1921 were quite different from those 
who were members in August, 1936; that the members who had received the goods 
and who were personally lable to pay had nothing to do with the members who were 
sued and some of whom were minors in 1921. The question of limitation was also 
considered. In the course of judgment it was pointed out that there was no supply 
of goods to the lodge. The supply was to individual members who had to pay for the 
same. It was pointed out that the defendants had no fund of the lodge, in any 
event, in their possession, custody or power which could be lawfully applied in pay- 
tment of the claim made by the plaintiff. Jt was pointed out that there was no autho- 
tity under the rules for the officers of the lodge to supply goods to the membere. 
There were different classes of members with different interests and having different 
defences to the claim. The ‘affidavit of the plaintiff was relied upon to reject the 
application. In that affidavit he bad erpresely stated that he gave credit to the lodge 


1 [1928] 1 K. B. 663. 3 [1937] 1 K. B. 463. © 
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and not to any individual member thereof. Most of the persons to whom goods were 
supplied were quite unknown to him and he would not Rave supplied the goods to 
them but for the order of the lodge, It waa pointed out that the lodge not having 
the authority to pledge the credit of the other members, there can arise no question 
of common interest and the application must therefore fail. 
Mr. Manecksha further relied on Ratmaswami v. Prince of Arcot’s Endowments.: 
In that case the plaintiff sued named defendants for a declaration of his title and 
for possession of certain lands and also prayed for recovery of mesne profits. In 
the plaint it was stated that in purguance of a conspiracy the defendants combined in 
order to deny the plaintiffs title and claimed unlawful possession of the lands.” The 
Court paseed the decree for possession but refused to grant the decree for mesne 
profits, on the ground that each iffqividual defendant, out of the 150 who were sought 
to be represented by the named defendants; was in occupation only of a very, small 
portion of the total area sued to be recovered and there being no attempt to apportion 
the liability the decree for one amount for mesne profite could not be passed. The 
facts there also show that there was no common fund held by all the villagers against 
whom the representative decree was sought to be obtamed. They were all charged 
with wrongfully taking, possession of portionseof the plaintiffs lands and having 
wrongfully, each in his own individual capacity, enjoyed the mesne profits of the land 
occupied by him. It is clear thabein such a case there can be nd representative suit 
in which a money decree can be passed. On the other hand in Ideal Films, Ld. v. 
Richards’ an action was brought against an unregistered association for the hire of 
articles supplied, and a representative order was obtained against the committee of 
the association asking that they should defend the action on behalf of the members. 
The plaintiff claimed to join as defendants to the action certaip persona in whom the 
property belonging to the association was vested as trustees. In their statement of 
claim’ it was made clear that the trustees were only being sued in that capacity and 
that no claim wad being made against them personally for etther money, debt or costs 
of the action. The Court passed the order asked for. The facts of the casé clearly 
ahow that the funds were alleged to be vested in the trustees and therefore the re- 
presentative order allowing the claim against the named defendants and trustees for 
payment of money was permitted. ° 
In Bicooba v. Hariba Raghuji? Marten J. (as be thén was) had occasion to con- 
sider the question of a representativé decree in respect of a caste. Certain members 
of a caste paid money to save the castes immoveable property from being sold in 
enforcement of a decree obtained by a third party. Thereafter those members filed 
a suit to recover what they had been out of pocket and made named persond party 
defendants and obtained an order under O. I, r. 8. The learned Judge considered 
several English cases including Taff Vale Railway's case and Walker v. Sur and pointed 
out that, in the case before him he had to deal with common property, viz. the immo- 
yeable property of the caste in question. He observed that it was not clear in whom that 
property was dctually vested, but the caste had trustees and! as already held by him 
defendant No. 13 in that case was a trustee and the remaining defendants fairly 
represented the caste. On these facts he held that the action was maintainable. He 
however limited the decree in this way (p. 576): . 
“on the second plaintiff by his counsel gaftlertaking not to levy execution under this 
order except against the immoveable property mentioned in the Schedule here or the shares 
of the members of the caste therein, order that in pursuance of the said declaration the 
defendants and all other membera of the ... caste other than the second plaintiff do pay to 
the secend plaintiff the sum. .” 
. 3 (1917) L L. R. 42 Bom. 556, 
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Having regard to the order dated December 2, 1941, paseed by Chagla J. in the pre- 
sent case, I have not now to determine Whether the defendants are proper representa- 
tives of the society. That question was discussed and decided by Chagla J. by his 


order on December 2. The only question which now remains to be considered is- 


whether, on the averments in the plaint and the rules of the society, the suit as framed 
can be maintained. In my opinion, there is no objection to the maintainability of the 
suit., The plaintiff has alleged that there is a common fund in which the members of 
the society are all ‘interested under its rules. The rules further show that the society 
has a trustee and the person who waa trustee on the date of the suit has been made 
a party defendant. The miles further show that the property’ and the fund of the society. 
are not vested in any individual but belong to afd remain vested in the members of 
the society. Although the power to operate on the #enking account is given to named 
persons, the same can be varied by the rules and sich power does not make the fund 
vested in those individuals. The plaintiff has alleged the existence of the common fund 
and limited hia prayers to recover the amount out of the common fund. In prayer (c) 
he has further prayed that the defendants (who for this purpose must be considered 
as members of the society) and defendant No. 2, the trustee, may be ordered to 
pay the plaintiffs claim. Having regard to the fact that the fund is not vested in any 
particular individual, the plaintiff naturally is unable to state if what member the fund 
is vested. The plaintiff is also further unable to stgte in the hands of what particular 
individual the funds remain. Under the rules the funds are vested in the members, 
and unless anything is shown to the contrary they are deemed in law to remain in 
their hands. Under the rules the members may have given power to named indivi- 
duals to operate to a limited extent on the investments and income, but that does not 
alter. the location of the funds. Ewen in the banks the funds are in the account of 
the society and the inwestmente are all held by the bank for the society and in the 
name of the society. It seems to me therefore that the suit as framed is maintainable 
and the first issue should be answered in the affirmative. 

Attorneys for plaintiff : Merwensi, Kola & Co. 

Attorneys for defendants : Little & Co. . 
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Bejore Mr. Justice Bhagwati. 
KASHIRAM BHAGSHET SHETE v. BHAGA BHAUSHET REDIJ.* 


Hindu law—Joint family—Joint family business —Manager or karta, powers of—Right to 
acknowledge debts or make part payments till continuation of joint status—Separation 
of members of join family—Notica to creditors of family whether necessary—Whether 
acts of manager binding til notice given—Indien Limitation Act (IX of 1908), Sec. 21, 
sub-s. (3)—Ackreacledgment or part payment by manager of joint family. 

The position of the manager or karta of a joint Hindu family id not merely that of a 

. partner nor that of a principal or an agent of the other members of the joint family, 
but ia that of a sort of representative owner, his independent right being limited on 

e all sides by the correlative rights of others. He is by reason of his status, as the 
manager or karta of the joint family, held out by the other members of the joint 


family as the pereon representing themfig all transactions which the joint family would ' 
enter 


yin with che diede word. aud within: the ditblialiona set on bis powers Tiat 

bebalf he binds all the members of the joint family by acta done by him in due course 
of the foanagement of the joint family business, including the contracting of debte and 
4 the making of acknowledgments or part payments in respect of the same, so as ta extend 
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to the inference that once a Hindu family was joint and a person was the manager 
or karta of such joint family, the family eould continue to be joint and the manager 
oc karta would continue to be the manager or karta of the family’ until the contrary 
was shown 

An outside creditor dealing with the manager of a joint family is entitled to pre- 
sume fie pntinuance of the family as a joint family and the continuance of the 
manager or karta as the manager or karta of such family until it was ahown to him, 
either by notice which law lays down as proper notice or by individual notice given to 
him, that the status of the family aa a joint family had come to end by severance of joint 
atatua between the members of the family and the status of the manager or karta as 
the manager or karta of the fanfily had alao come to an enb. 

A duty is cast on the members of a joint Hindu family effecting severance’ of their 
joint status to intimate to thg outside creditora who had dealings with the joint family 
through its manager or karta that there has been a severance of their joint status and 
the manager or karta of the family is do longer such, ao that the creditors might not 
be satisfied merely with the acknowledgments or part payments made by the manager 
or karta which would be otherwise sufficient in law to save their claims from the bar 
of limitation. Unlesa such intimation is giver: by the members of the joint family to 
outside creditors who had dealings with the family through the manager or karta, either 
by a public notice or an individual notice, the manager or karta would be deemed to 
continue to represefit the members of the joifit family and to enjoy and exercise all the 
powers and authorities which he had in his capacity as the manager or karta as regards 
the affaira of the joint family “ind the joint family trading firm, including the power to 
contract debts for the purposes of family necessity and the business of the joint family 
trading firm and to make acknowledgments or part-payments in respect of the same so 
as to extend the period of limitation. In the absence of such intimation the membere 
of the joint family would be estopped from pleading the altered circumstances” and the 
joint family would in law be deemed to continue joint and the managing member or 

_ karta would be deemed to continue as the managing membe? or karta thereof invested 
with all powers to contract debta for the ptirposes of the joint family and the joint 
family business and to make ackafowledgments or part-payments in respect of the same 
so as to extend the period of limitation, 

° Sakrabhai v. Magenlal,! referred to. a 

Case-law of other High Courts considered. 
V. R. C. T. V. R. Chattyar v. C. A. P. C. Chettyar? commented on. ` 
Ramaswami | Srinivasa,? dissented from. 

Section 21, sub-s. (3), of the Indian Limitation Act, 1908, applies where a liability 
haa been incurred by or on behalf of a Hindu joint family and the manager of the joint 
family for the time being makes an acknowledgment or payment within the meaning of 
ae, 19 and 20 of the Act. It presupposes that the person who makes the acknowledgment 
dr payment occupies the position of the manager of the family for the time being. If 
there has been a severance of joint statua between the members of the family, sub-s. (3) 
does not apply, and even though the debtor's liability has been incurred -by or on behalf 
of the joint family by its manager for the time being, the perean who was the manager 
of the family at the date when the debt or lability had been incurred, hag no power to 
acknowledge the debt or make part-payment so as to extend the period of limitation. 


Surr to recover money advanced. ; 

The plaintiff sued to recover Rs. 10,252-8-6 from the defendants who were mem- 
bers of a joint Hindu family carrying on business in ganja, tobacco and pan (beetle 
leaves). 

On February 7, 1932, the plaintiff adffnced Rs. 5,000 to defendant No. 15, who 
was the manager of the joint family for the joint family business, on a promissory 
note passed by defendant No. 15. Defendant No. 15 renewed the promissory note 
.on February 6, 1935, and on February 6, 1938. The last of the renewed promis- 


1 (190 I. L. R. 26 Bom. 206, 2 (1986) L L. R 14 Ran, 122. 
S. & 3 Bom. L. R. 738, PB” 3 [1936] A. IL R Mad. $4. 
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sory notes was for Rs. 8,085 which represented the amount. of the loan together with 
interest accrued due thereon up to Februfiry 6, 1938. 2 

On February 5, 1938, defendants Nos. 1 and 2 and defendants Noe. 5, 13, 14 and 
15, acting on behalf of themselves and the mingr members of the joint family, - 
executed an agreement for partition of the joint ‘family properties and business on 
certain terms. 

1 On March 5, 1938, a further agreement was entered into between defendant No. 

1 and defendant No. 15 for partttton of the tobacco business of the joint family, 
carried on in the names of Bhaga Bhaushet and Atmaram Hari. A sum of Rs. 8,005 
was shown as the liability’ of this*firm to the plaintiff. Defendant No. 1 took over 
the liability to the plaintiff to the extent of Rs. 5,590 and defendant No. 15 to the 
extent of Rs. 2,415. Even after those agreements .th@ adult co-parceners of the joint 
family continued in possession of the properties "and business and managed the 
same as before though some of the properties and buainess had changed hands in 
terms of the agreement of February 5, 1938. 

When the plaintiff demanded the amount due to him, defendants Nos. 1 to 4 wrote 
to defendant No. 15, on September 3, 1928, that they had carried out their part of 
the agreements arrived at between them and called upon hjm to execute proper 
partition deed and ta get the creditors af the joint family business to give releases 
to the several branches of the family in respect ofthe liabilities mentioned in the 
agreement of March 5, 1938, and that they were ready to pay their share of the debt 
due to the plaintiff as soon as defendant No. 15 executed the documents and re- 
leases from the parties whose liability he had taken over. 

On March 10, 1939, defendants Nos. 11 and 12 filed a suit (No. 487 of 1939) 
against defendants Nos. 1 to 10 and 13 ito 18 for partition of the properties and 
business belonging to the joint family alleging that the agreement of February, 5, 
1938, was inequitable and unfair and was brought about by defendant No. 1 with- 
out ‘disclosing to defendants No, 15 and 5 the real state of affairs of the joint 
family and the exact value of the properties belonging to the branches of defendants 
Nos. 1 to 4 and defendants Nœ. 13 and 14. 

Defendants Nos. 1 to 9 in suit No. 487 of 1939 were defendants Nos. 1 to 4 and the 
wife and unmarried daughters of defendant N& 1 in the plaintiffs suit. In their 
.Written statemdnt they contended that there was a partition of the properties and: 
the businesses of the joint family on February 5, 1938, and referred also to the 
agreement of March 5, 1938. 

On November 22, 1939, a consent decree was taken in suit No. 487 of 1989 under 
which ‘the partition effected by the agreement of February 5, 1938, was set aside, 
the shares of the members of the joint family were declared, and a reference was 
made to the Commissioner for taking accounts to ascertain the outstandings on 
February 5, 1938, and to sell the tmmoveable properties of the joint family and to 
pay the debts and liabilities of the joint family. The businesses were allotted to 
different members of the joint family*having due regard to the allotment made by 
the agreement of February 5, 1938. 

On August 16, 1040 deran wate the vatloua ete ib Gay eRe Ame 
due to him- 

On January 5, 1941, defendant No. 1&.paid to the plaintiff a sum of Rs. 25 to- 
wards part payment of the principal 
On February 14, 1941, the plaintiff again wrote to the defendants asking them 
whether they were diligently proceeding with the reference to the Commissioner and 
intimated that in the event of hie not receiving a satisfactory reply he would file 
a suit to recover the amount due to him 

On October 7, 1941, defendants Nos. 10 to 15 in suit No. 487 of 1939 filed a state- 
‘ 
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ment of accounts and liabilities of the jajnt family existing on February 5, 1938, 
specifying therein the debt due to the plaintiff. 

On April 22, 19411, the plaintiff filed the present suit, claiming Rs. 10,352-8-6 from 
the defendants as members of the joint family. 

Defendants Nos. 1 to 4 in their written statement contended that defendant No. 
15 had no authority to sign any promissory note after February 5, 1938, the date 
on which the joint family effected partition, ea as to bind them or their interest in 
the joint family properties, that the promiseory note, dated February 6, 1938, was 
not binding on them and could pot affect their imterest im the joint family proper- 
ties, that the plaintiffs suit’ was, barred by limitation, that the part-payment of 
Rs. 25 made by defendant No. 15 on January 5, 1941, after the consent decretal order 
of reference was passed in the pAifition suit (No. 487 of 1939) on November 22, 1939, 
even though it had been- acknowledged and endorsed on the promissory note in de- 
fendant No. 19s own handwriting, did not save limitation. 


At the trial the following issue was raised on behalf of defendants Noa. 1 to 4— 


“Whether the plaintiffs suit against the defendants Nos 1 to 4 is barred by the law 
- of limitation?” 


M. P. Laud, with S? R. Tendulkar, for the plaintiff. 
H. D. Bonaji, with P. P. Khambatta, for defendants Nos. 1 to 4. 


Buacwatl J. [His Lordship after stating the facts proceeded.) The plaintiff gave 
evidence on his behalf and stated that he had monetary dealings with the defend- 
ants’ joint and undivided Hindu family for several years prior to the severance 
of joint status between the various branches of that family, that he lent and 
advanced monies to the defendants’ joint family, that defefidant No. 15 was the 
managing member of the defendants’ joint fafnily and that there was no change 
in the said status of defendant No. 15 to his knowledge up to the time when 
defendant No. 15 signed the promissory note dated February 6, 1938)-in his 
favour. He was cross-examined by Mr. Banaji particularly on the state, of his 
knowledge as to the severance of joint status between the various branches of the 
defendants’ family and the informatign which he might have derived generally and 
in particular from defendant No. 15 as regards the same. He denied that on 
February 6, 1938, he knew that a partition had been effected between the mem- 
bers of the defendants’ joint family on the previous day, te February 5, 1938. 
He admitted that on February 6, 1938, he did not ask defendant No. 15 whether 
there was any change in his status as the managing member of the defendants’ 
joint family, or whether there had been any change in the status of the said joint 
family. No evidence was led on behalf of defendants Noa 1 to 4; and on this 
evidence on the record I am not prepared to hold that on February 6, 1938, the 
plaintiff knew or was aware that a partition had been effected between the members 
of the defendants’ joint family on February 5, 1938, or that defendant No. 15, when 
he executed the promissory note on February 6, 1938, was not the managing mem- 
ber or karta of the defendants’ joint family. I hold that neither defendant No. 15 
nor any other member of the defendants’ joint family gave any intimation to the 
plaintiff of the severance of joint status the members of the defendants’ 
joint family or of the fact that defendant fo. 15 had ceased to enjoy the status of 
the managing member or karta of the defendants’ joint family on and after February 
5, 1938. 

On tHe facts recorded above, Mr. Banaji contended that the promissory note dated 
February 6, 1938, was not an acknowledgment within the meaning of s 19 
of the Indiag Limitation Act, because (a) it was not made before the expira- 
tion of the period prescribed for a suit in respect of the monies due at the foot of 

R. 60. 
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the previous promissory note or the debt secured thereby, and (b) it was not sign- 
ed by defendang No. 15 as the managing member or karta# of the defendants’ 
joint family or by any person duly authorised. in that behalf by the defendante 
joint family, the joint status having come to an end on February 5, 1938, as: 
aforestated. Mr. Banaji contended that the previous promissory note had been 
executed by defendant No. 15 on February 6, 1935, and that therefore the three 
years’ period prescribed for a suit in respect of the said promissory note or the 
debt secured thereby expired on February 5, 1988, with the result that when 
the renewed promissory pote wag executed by defendant No. 15 on February 6, 
1938, the period of limitation had. already expired and» the acknowledgment 
even though otherwise validly signed was of no avail to the plaintiff to start 
a fresh period of limitation. The contention of “Mr. Banaji, however, did not 
take count of a 12 of the Indian Limitation Act which.lays down that in com- 
puting the period of limitation prescribed for any suit the date from which such 
period ie to be reckoned shall be excluded. A suit to recover the monies due at 
the foot of the previous promissory note or the debt secured thereby if filed on 
February 6, 1938, would thus have been well within time. There is, -therefore, 
no substance in the contention of Mr. Banaji, and if the promissory note dated 
February 6, 1938, be held by me to have been signed by defendant No. 15 as the 
managing member or karta and therefore as the agent’ duly authorised in that behalf 
by the defendants” joint family, the same would be a valid acknowledgment within 
the meaning of s, 19 of the Indian Limitation Act. 


f The question, however, whether the acknowledgment of liability ir reapect of the 
“monies due at the foot of the promissory note or the debt secured thereby was 
signed by defendant No. 15 as the managing member or karta and therefore as the 
agent duly authorised in that behalf by or on behalf of the defendants’ joint family 
presents considerable difficulty. There is no doubt incorporated in s. 21 of the Indian 
Limitation Act by the amending Act I of 1927, sub-s. (3), which provides that where 
a liability has been incurred by or on behalf of ¢ Hindu family as such, an acknow- 
ledgment or payment made by or by the duly authorised agent of the manager of 
the family for the time being shall be deemed to have been made dn behalf of the 
whole family. The said sub-section, however, protects on the face of it only those 
acknowledgments or payments which have been made by or by the duly authorised 
agent of the manager of the joint family for the time being and, would not cover a 
case like the present where the status of the joint family had been changed prior 
to the date of such acknowledgment or payment. Sub-section (3) of a 21 of the 
_ Indian Limitation Act would apply in terms where the liability had been incurred 
by or on behalf of the joint family and the manager of the family for the time being 
made an acknowledgment or payment within the- meaning of ss. 19 and 20 of the 
Indiar Limitation Act. In such cases the acknowledgment or payment would be 
deemed to have beed made by the manager of the family for the time being as one 
on behalf of the whole family and would be sufficient in law to start a fresh period of 
limitation -against the whole family from the date of such acknowledgment or pay- 
ment. It presuspposes that the person who makes the acknowledgment or payment 
occupies the position of the manager of the family for tha time being. If, however, 
there has been a severance of joint statu@%setween the members of the family, sub-a. (3) 
of a. 21 of the Indian Limitation Act would not in terms apply, and even though the 
debt or liability had been incurred by or on behalf of the joint family by ita manager 
for the time being, the person who was the manager of the family at the date when the 
gaid debt or liability had been incurred by him on behalf of the joint family, would 
not have the power to acknowledge the debt or make the part-payment gp as to extend 
the period of limitation, as he would have ceased to be the manager of the family by 
. e 
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the time he came to make the acknowledgment or payment. There is nothing, therefore, 
in & 21, sub-s. (3), of the Indian Limitation Act, which would save the plaintiff's suit 
from the bar of limitation if a partition had been effected and there was a severance 
of joint status between the members of the defendants’ joint family on February 5, 
1938. 

Mr. Laud, however, pointed out that the position of a Hindu joint family trading 
- firm was an exceptional one and the members of a Hindu joint family trading firm 
occupied, as regards the outside creditors of that business, the position of partners. 
He referred ta the decision of gur Appeal Court in Raghunath Tarachand v. Tha 
Bank of Bombay where Batchelor J. had observed that the Courts, in estAblishing 
the legal relations of a joint Hindu family firm, treat it as a kind of partnership 
and apply the principles of thaf law. He contended that if the principles of the law of 
partnership were applied in this case, thete was an obligation on the members of the 
defendants’ joint family on a severance, if any, of joint statue between themselves 
on February 5, 1938, to inform the outside creditors of the family including the plaintiff 
of such severance of joint status and that in the abeence of any such intimation 
having been given by them to the plaintiff the principle of the old a. 264 of the Indian 
Contract Act (re-enagted in a 45 of the Indian Partnership Act), viz. that persons 
dealing with a firm would not be affected by a dissolution of which no public notice 
had been given unless they themselves had notice of such dissolution, would apply. 
He also pointed-out that old s. 264 of the Indian Contract Act had been applied in 
similar circumstances by Mirza J. to the case of a joint Hindu family in Krishnabai 
v. Varjivandas? and the Court would be justified in such cases in “assuming the conti- 
nuance of the joint family firm, where outside creditors had continued to deal with 
the firm, eg. by obtaining acknowledgments of previously existing debts even after 
the severance of -joint status between the members of the family. He further con- 
tended that the provisions of the old a 264 of the Indian Contract Act had been re- 
enacted by the Legislature in s. 45 of the Indian Partnership Act (IX of 1932) which 
' laid down that notwithstanding the dissolution of a firm the partners contirwed to be 
lifble as such to third parties for any act done by any of them which would have been 
an act of the firm if done before the dissolution until public notice was given of the 
dissolution. He therefore urged that the promissory note dated February 6, 1938, 
having been signed by defendant No. 15, who was to the knowledge of the plaintiff 
the managing member or karte of the defendants’ joint family, (having dealt with 
the plaintiff as such in the matter of the borrowing of the monies and in the matter 
of the execution of the said promissory note to secure the repayment of the monies © 
90 borrowed by him for the purposes of the joint famiy business) and whose status 
as such managing member or karta of the defendants’ joint family had not been altered 
to the knowledge of the plaintiff by any notice given in that behalf by the members of 
the defendants’ joint family, the plaintiff was entitled to assume the continudnce of the 
defendants’ joint, family and of the status of defendant No. 15 as the managing mem- 
ber or karta thereof, with the result that the promissoy note dated February 6, 1938, 
should be deemed to have been executed by defendant No. 15 as the managing member 
or karta of the defendants’ joint family, and the other members of the defendants’ 
joint family should be held Hable to the plaintiff for the said act done by defendant 
No. 15 as if the said act had been done in due course of the management of 
the affairs of the defendants’ joint family“in his capacity as the managing member or 
karta thereof, having had as guch managing member or karta the power and autho- 
rity not only to contract debts for purposes binding on the joint family and the joint 
family business but also to acknowledge debts so incurred by him in his capacity as 
the managing member or karta of the defendants’ joint family. 


1 (1909) 11 Bom. L. R. 255. : 2 (1929) 32 Bom. L. R. 201. 
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Mr. Banaji, on the other hand, contensied that the position of a Hindu joint 
family firm was qite different from that of an ordinary partnership, the former being. 
a creature of status and the latter being a creature of contract between the parties 
He contended that there were various distinguishing’ features between a Hindu joint 
family firm and an ordinary partnership which were well recognised in the decisions 
of the various Courts in India, and that there was no duty cast on the members of 
a joint family when effecting the severance of joint status between themselves to give - 
any intimation of such severance of joint status to outside creditors of the joint 
family or the joint familys busines. He contendeg that persons dealing with the 
manager’ of a joint family dealt with him at their gwn risk and dealt with him with 
full knowledge of the limitation on his powers and that, therefore, it was their duty 
whenever they had any dealings with the manager to nffke all proper inquiries whether 
there was the continuance of joint status or a severfince of joint status between the 
members of the family. In support of his contentions aforesaid he relied upon and 
adopted as a part-of his argument the observations contained in an article published 
in the Bombay Law Journal, Vol. XXI, December 1943, No. 12, appearing at pp. 
396 to 398, and he also relied upon the two cases which had been cited there, viz. 
Ramaswami Chettiar v.'Srinivasa Iyer! and V. R. C. TL V. R. Chettyar v. C. A. P. 
C. Chattyar.? He argued that there having been a severance of joint status between 
the members of the defendants’ joint family on Febgiary 5, 1938, defendant No. 15 
ceased to be the managing member or karta of the smid joint family and had no 
authority on February 6, 1938, to eign an acknowledgment in respect of the said debt, 
even though the debt had been incurred by him aa the managing member or karta 
of the defendants’ joint family and for the purposes of the joint fanrily business and 
that therefore the promissory note dated February 6, 1938, was not available to the 
plaintiff as an acknowlédgment of debt or liability within the meaning of s. 19 
of the Indian Limitation Act. 

In view of the observations of Batchelor J. in Raghunath v. The Bank of Bom- 
bay, which I have already referred to, and in view of the fact that Mirza J. had 
applied the principles of the old s. 264 of the Indian Contract Act to the case of*a 
joint family firm in similar circumstances as obtained in the present case in Krishna- 
bai v. Varfivendas, I would have without hesktation followed that trend of deci- 
sions and held in the present case that no intimation of the severance of joint status 
between the members of the defendants’ joint family having been given by them 
to the plaintiff, as I have already held, the promissory note dated February 6, 1938, 
was an acknowledgment signed by defendant No. 15 as-the duly authorised agent 
of the defendants’ joint family and was a valid acknowledgment within the meaning 
of a. 19 of the Indian Limitation Act. Even though Mr. Banaji did not cte the 
cases which were referred to in the article in the Bombay Law Journal, I looked 
into those cases as well as others which were referred to in the said article, and 
found that those cases did contain the observations to the effect I have noted above. 
Those observations did cast a serious doubt on the reasoning which was adopted by 
Batchelor J. in Raghunaik v. The Bank of Bombay and by Mirza J. im Krisknabai 
v. Vierjivandas. I also found in the latest edition of Mayne’s Hindu Law a similar 
statement of. law at p. 394, s. 305, where it is stated, relying upon the case of Rama- 
swame v. Srinivasa, vir. :— 
ae cer esate aig Rae at 
limitationa of his powers and is not entitled to amy notice of any division between the mem- 
bers of the family for in dealing with a member of a Hindu family he doea so at his peril.” 
I have therefore, thought] t necessary to go into detail and discuss how far the 
principles of the law of partnership are applicable to the cases of Hindu joint family 
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trading firme, whether there is a duty cas on the members of a joint Hindu family 
effecting severance of joint status amongst themselves to give intimation of such 
severance to outside creditors who have dealt with the joint family and the manag- 
ing member or karta thereof and whether in the absence of such intimation the 
managing member or karta should be deemed to continue as such with power and 
authority to contract debts on behalf of the joint family for purposes binding on the 
family and to make acknowledgments or payments in respect of such debts so as 
to extend the period of limitation. 

So far as our own High Cour is concerned, the earlies® case on the point is Ram- 
lal Thakurdas v. Lakhmichard Muniram et alt The question which was discussed 
there waa to what extent a ménor member of an undivided Hindu family would be 
held bound by the acts of the fgmily manager with reference to an ancestral family 
trade. The whole matter was discussed and decided as res integra and by the appli- 
cation of estabhshed principles of law, there having been no cases referred to in the 
arguinent before the Court which could guide or help the Court in arriving at a 
decision of the question. In discussing that question Sir Mathew Sausse C. J. ob- 
served (p. 71) :— 

“The case of Petumdoss u Ramdhone Doss, Taylor, Rep. 279, before Sir L. Peel is an 
authonty that an ancestral trade, like ather Hindu property, will descend upon the members 
of a Hindu undivided family; and» we think that such a family can, by its manager or its 
adult membera acting as managers, enter into copartnership with a stranger. 

In carrying on such a trdéde, infant members of the undivided family will be bound by 
all acts of the manager, or the adult members acting as manager, which are necessarily indi- 
dent to and flowing out of the carrying on of that trade, whether it be singly or with a co- 
partner. 

The power of a manager to carry on a family trade necessarily*implies a power to pledge 
the property and credit of the family for the ordinfry purposes of that trade. Third parties, 
in the ordinary course of bona fide trade dealings, should not be keld bound to investigate 
the status of tke family represented by the manager whilst dealing with him on „the credit 
of the family property. r 

ere such a power not implied, property in a family trade, which is recognised by Hindu 
law to be a valuable inheritance, would become practically valueless to the other members of 
an undivided family where an infan® was concerned, for no ome would deal with a 
manager, if the minor were to be at liberty on coming of age to challenge as against third 
parties the trade tranaactions which took place during his minority. 

The general benefit of the undivided family is considered by Hindu law to be paramount 
to any individual interest, and the recognition of a trade, as inheritable property, renders it 
necessary for the general benefit of the family that the protection, which the Hindu law 
generally extends to the interest of a minor, should be so far trenched upon as to bind him 
by acts of the family manager neceseary for the carryidg on and consequent preservation 
of that family property ; but that infringement is not to be carried beyond the actual neces- 
sity of the case.” 

This decision in Ramlal v. Lakhmichand wag followed by our Appeal Court in 
Samalbhai Nathubkat v. Someshvar, Mangal and Harkisen.* In that case the father 
of the defendants had established a trading firm in 1865 in his own name. He and his 
three sons had lived together as a joint Hindu family and he died in 1872, whefe- 
after the business waa continued under the same name by one of the defendants 
as the eldest brother and manager of the #mily, the youngest of the three being a 
minor at the date of the father’s death. The plaintiff sued the three brothers to 
recover monies due on account of a promissory note signed by the eldest brother in 
the name of the firm. One of the other brothers contended that he had never parti- 
cipated in the property of the business, that he had not resided at the family resi- 
dence for six years and that he could not be considered as a partner of the firm and 
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therefore was not liable to the plaintiff. 4m the course of the judgment Melvill J., 
though recognising that it was not a case of an ordinary partnership arising out of 
a contract but was a case of joint ownership in a trading business created through 
operation of Hindu law between the members of an undivided Hindu family, stated 
that the rights and liabilities arising out of such a relation could not be determined 
by exclusive reference to the Indian Contract Act, but must be considered also with 
regard to the general niles of Hindu law, which regulated the transactions of united. 
families. He pointed out, following Ramlal v. Lakhmickand, that an ancestral, trade 
might descend, like other tnheritalle property, upom the members of a Hindu un- 
divided family, butthat the partnership so created,.or surviving, had many, but not 
all of the elements existing in an ordinary partnership. He pointed out that after 
the death of the father, the business, which had begy started by means of the joint 
family fund and had become the joint property of the father and the sons, had been 
continued in ‘the name of the father and had been continued by the eldest brother 
only, that the other brother who contested his liability was a joint owner of the 
firm and had acquiesced in the continuance of the firm under the same name and 
ostensibly, therefore, with the same constitution, that he had never done any act to 
divest himself of his share in the busifess, that he had given mo notice of repudia- 
tion and had made no partition with his brothers, and that there was nothing to pre- 
vent him from demanding his share of the partnership stock, or claiming his ehare 
in the property. Méelvill J. therefore held that he saw no reason for exempting him 
from the ordinary rule of Hindu law, which makes every member of a united family 
liable for debts properly incurred by a manager for the benefit of the family. The 
other brother was, therefore, held liable for the debts due to the plaintiff. The decision 
in this case was reached gn the basis of the powers which the manager enjoys to incur 
debts for the benefit of the family andthe liability of the members of a united family 
for payment of debts so incurred by the manager for the benefit of the family; 
and the Court relied on the circumstances of the defendant having acquiesced in the 
continuante of the firm under the same. name and ostensibly with the same consti- 
tution and his having not done any act to divest himself of his share in the businéss 
and having given no notice of repudiation and having made no partition with his 
brothers as circumstances pointing to his liabifity for the debts duly incurred by 
the manager for the benefit of the family, a liability which is analogous to that of a 
partner on whose behalf, and as- whose agent, a business is carried on by another 
partner making him liable for debts incurred by such partner in the course of the 
partnership business, thus applying, so far as possible and in ao far as they are not 
opposed to any of the principles of Hindu law, the principles of liability under the law 
of partnership. x : 

This decision in Samalbhai v. Someshvor was approved of by the Appeal Court in 
In the Matter of Haroon Mahomed. The matter came before the Court in its Insol- 
vency jurisdiction. There was a firm of Haji Mitha Cassum which was adjudged 
an insotvent and the appellant was alfo adjudicated an insolvent as one of the part- 
ners ir that firm The firm had existed for forty years having been established by 
the grandfather of the appellant and had ever since been carried on under the same 
name by the family of the founder. The petitioning creditors had alleged that the 
members of the insolvent’s family lived ¢ggether and were joint in food and estate, 
and that the firm was a family firm, that the appellant’s father had been principal 
manager of the firm in his lifetime and that on his death two years previously the 
appellant had taken his place. The appellant denied that he was joint with the other 
members of the family, or that he had ever been a partner, or had represented himself 
to be a partner in the firm. The appellant appealed against the order of adjudication. 
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Sir Charles Sargent C. J., who delivered theejudgment of the Court, held that the appel- 
lant being a Cutchi Memon, as Cutchi Memons the rules of Hindu law and custom 
applied to them and that the position of the appellant with regard to the family pro- 
perty must be determined by the same considerations as would apply in the case of 
a member of a joint and undivided Hindu family, and that the firm being a family 
firm was the property of a family subject to Hindu law. The learned Chief Justice 
then referred to the case of Samalbhai v. Someshvar hereinbefore referred to and 
observed that whatever may have been the appellant’s position previous to his father’s 
death, it was clear that on his fativer’s death his share by mw descended to the appel- 
lant and his brothers, if any, and that the appellant then became a partner in the firm 
if he had not been so already. No distinction seems to have been observed in this 
case between the status of the appellant as a partner and that as a member of the 
famity firm. On the contrary, the Court considered that it was open ta the appellant 
to show that he did not become a partner in the firm and discussed the part taken by 
him in the business of the firm after the death of his father as showing his active 
participation in the affairs of the firm and his virtually occupying the position as the 
partner in the firm in any event after his father’s death. This decision also consider- 
ed, as the earlier one in Samalbhai v. Someshver did, that the active participation by 
the appellant in the business of the firm even though it was a joint Hindu family firm 
was enough to constitute him inthe eye of the law a partner liable as such to the 
outside creditors of the joint family firm, thus applying the principles of the law of 
partnership so far as they could be applied to the case of a joint Hindu family firm. 
The case of Ramlal v. Lakhkmichand next came up for consideration and was followed 
in Rampartap Semrathrai y. Foolibei and Gooliba* In that case an ancestral trade 
descended upon a minor as the sole member of the family and, the ancestral trade was 
carried on under the superintendence of the minor's natural guardian, for the benefit of 
herself and the minor by a manager duly appointed in that behalf by the minor’s natural 
guardian. The question of the minor’s liability for debts duly incurred by the manager 
in the cOurse of the management of*the ancestral business thus came up for dovsidera- 
tion. Candy J. discussed the position of an infant trading or becoming partner with a 
trader under the English law as also the position occupied by an imfant partner 
under old s. 247 of the Indian Confract „Act, under which the infant partner while 
entitled to share the profits of the business was not liable for the losses except to the 
extent of his own share in the partnership property. Whilst discussing the argument 
that it was no case of partnership but that the minor was the sole owner of the firm 
and therefore old 8. 247 of the Indian Contract Act was not applicable, he observed 
that strictly speaking that was so. Nevertheless he followed the decision of the Cal- 
cutta High Court in Joykisto Cowar v. Nittyanund NundyP which laid down that 
on principle there ought not to be any difference between the nature of the liability of 
an infant admitted by contract into partnership and that of one on whose behalf an 
ancestral trade was carried on by the manager. He reaffirmed the principle of the 
decision in Ramlal v. Lakhmichend and held th&t the guardian of a Hindu minor was 
competent to carry on ancestral trade on-behalf of the minor, that the minor was 
bound by all the acts of the manager (or its adult members acting as managers) 
which were necessarily incidental to or flowing out of the carrying on of that trade, 
and that the same principle would bold goed when the sole member of the Hindu 
family was an infant as in that case and the ancestral trade was carried on under 
the superintendence of the natural guardian of the minor for the benefit of herself 
(she having a claim to maintenance) and the minor. In this case also the Court 
applied the principles of the law of partnerehip in so far as the same were not 
opposed to any principles of Hindu law, applied the analogy of old s. 247 of the 
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Indian Contract Act and decided the case on the basia of the said principle along 
with the principlés of the Hindu law applicable thereto. 

The nature and incidents ‘of an ancestral trade or business came up for considera- 
tion before a full bench of our High Court in Sakrabhai v. Maganlal. The question 
for the decision of the Court was whether trade debts properly incurred by a Hindu 
widow on the credit of the assets of the business to which she had succeeded as the 
heiress of ber deceased husband were recoverable after her death out of the assets 
of the business as against the reversioners who had succeeded thereto, even in the 
absence of a specific charge. The case was heard by a division bench composed 
of Jenkins C. J. and Chandavarkar J., who refewed it to a full bench. The full 
bench was constituted by Jenkins C. J., Candy and Chandavarkar JJ. The judgment 
of the full bench was delivered by Jenkins C. J. who discussed the nature and inci- 
dents of the ancestral trade. In the course of his judgment he quoted in extenso 


the passage from the judgment of Sir Mathew Sausse in Ramlal y. Lakhinichand - 


hereinbefore set out and fully endorsed the principles therein laid down. He observed 
that the case’ had since been consistently followed. He referred to the decision 
in Johurra Bibee v. Shreegopal Misser? where Pontifex J. observed after giving the 
effect of that decision (p. 475): e . 

“In other words, it seems to me that those who claim to participate in the benefits must 
also be subject to the liabilities of the joint business.” e 


‘He also referred to the decision in Joykisto Cowar v. Nittyonund Nundy,? where it 
was decided that, where the ancestral trade of a Hindu was carried on after his death 
for the benefit of his infant children by their guardian, and debts were incurred by 
the firm in the course of the business, the infants were liable to the extent of their 
shares in the property af the firm. He then referred to the decision in Samalbhai y. 
Someshvar mentioned above. He also quoted a passage from Bemola Dossee v. Mohun 
Dossee* (p. 804) : . 

`“ In this case Gour Churn certainly had an implied power to borrow om the credit of the 
jot family as partners in the firm; also we think, Ife had power ta borrow on the credit 
of the joint family, as a joint family for the purposes of the fmm. A joint family carrying 
on a business is necessarily a peculiar kind of partnership. It does not ceasa on death ; 
but the shares in it are inheritable along with the siftres in the joint family property.” 

He then referred to the decision in Ramportab v. Fookbai above quoted, and wound 


up by saying that those cases indicated the nature and qualities of an ancestral. 


business and laid down the principles pertinent to it. The above observations of the 
learned Chief Justice while summarising all the cases relevant to the point do show 
that even though the rules of Hindu law are primarily to govern the relations of the 
members infer se as regards an ancestral business which descends on the members 
of a joint family as an inheritable asset, as regardd the dealings of the joint family 
with and the liabilities of the members of the joint family to outside creditors who 
had dealings with the joint family, they are to be governed also by the principles of 
the law of partnership under the Indlan Contract Act (now the Indian Partnership 
Act) in so far as the said principles are not opposed to the principles of Hindu law. 
«The case of Sarmalbhai v. Someshvar came up for consideration before the Appeal 
Court in Gokal Kastur v. Amarchand.® In that case the father, being the managing 
member of a joint family consisting of laimself and his four sons, contracted a debt 
in the course of dealings relating to the joint family concern and for the purposes of 
that concern, He was assisted in his business by three of his sons who were adults, 
the fourth son being a minor. After the death of the father the creditor braught a 
suit against all the four sons to recover the amount from them. It was argued that 
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the acknowledgment in respect of the delat having been signed by the father alone 
and that too after the failure of the firm which was a family firm was not binding‘ on 
those who did not sign it, viz. the other partners and that as soon aa the business 
failed the authority of the managing member to bind the other members of the firm 
ceased to exist. Chandavarkar J., however, in the course of the argument pointed 
out that it was not a case of a partnership governed by the Indian Contract Act, 
that the Indian Contract Act did not apply to Hindu family business debts and that 
the Court must look to Hindu law for the purpose of the decision. In the course of 
his judgment Chandavarkar J. agcepted the finding of theslower appellate Court that 
. the debts in dispute Were contracted by the father as the manager of the joint family 
-f which he and the sons were coparceners for the purposes of a partnership business 
of that family, the necessary sdyyence of which was that the debts were legally bind- 
ing upon the defendants. Dealing, however, with the argument which had been ad- 
vanced on behalf of the appellants that the acknowledgment was not binding upon 
the defendants because it was an acknowledgment made-by the father at a time when 
the partnership business had come to an end, the learned Judge observed that assum- 
ing that the business had come to an end at that time, still the Court must have 
regard to the principles of the Hindu law im determining the question whether the 
acknowledgment was or was not binding upon the other members. The learned Judge 
quoted with approval the observations in Samalbhai v. Someshver that the rules which 
tegulated such a business in which a joint family was concerned were the rules which 
must be drawn from the Hindu law, and stated that according to the Hindu law, 
if that was a joint family business, the father as the joint manager was entitled to 
incur any debt and the case would fall within the principles laid down in Bhasker Tatya 
Shet v. Vijalal Nathu, vis. “that the member of a joint Hindu family has autho- 
tity to acknowledge the liability of the family, for the debts which he has properly 
contracted.” As regards the personal liability of defendants Nos 1 to 3, the 
adult sons of the deceased, the leamed Judge did not go into the question any further 
than observing that the debts were.contracted by the father in the coure of ‘dealings 
refitting to the joint family concern and for the purposes of that concern and that 
therefore the adult defendants must be treated as having acquiesced in the course of 
“that dealing. As regards the minor defendant, the learned Judge modified the decree 
against him on account of his minority making it executable against his share in the 
family property and not personally. It is to be observed that Chandavarkar J. 
tefused in this case to follow the principles of the law of partnership as such and 
understood the decision in Semalbhait v. Someshver as laying down that the rules 
which regulate a business in which a joint Hindu family is concerned were rulea 
which must be drawn from the Hindu law and decided the case against the defendants 
-on the basis of the liability of the members of a joint family by reason of the authority 
of the manager to incur debts for and on behalf of the joint famity and acknowledge 
the same. 

ihe pairo and medas ot at Tant Hand ay aineas ens ia Tor faites 
consideration before the Appeal Court in Raghunath Tarachand v. The Bank of 
Bombay? before a bench constituted by Chandavarkar and Batchelor JJ. In that 
‘case the managing member of a joint family trading firm had contracted debts by 
‘executing promissory notes in the name of the firm though the promissory notes were 
passed by him to accommodate a friend of his and without any advantage to the firm. 
A suit was filed against the firm to recover monies due at the foot of the said pro- 
Miseory notes. A minor coparcener in the firm contended that he was not liable on 
the said promissory notes. The case was fully argued before the Appeal Court and 
eta d: delivered a very well-considered and learned judgment expounding 
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the principles of Hindu law which goverħed joint Hindu family trading firms and 


` the liability of members of such firms to outside creditors. In the course of his 


judgment he observed (p. 261) :—. 

“The reason of the rule that partners in trade have authority, as regards third persons, to 
bind the firm by bulls of exchange or a promissory note is stated in Tudors Selection of Lead- 
ing cases on Mercantile and Maritime Law (3rd Edn. p. 477) to be that, in the case of. 
mercantile partnerahipa, the circulating of negotiable instruments is necessary. The drawing 
and accepting of bills and the giving of promissory notes is ‘part of the ordinary course of 
such a partnership’, becausep having eegard to ita natury, that power ia essential and is inci- 
dental to its purposes : see the judgment of Cockburn C. J. in Nicholson v. Ricketts. The 
rule has been adopted and enforced in the case of trading partnerships in the interests of 
trade and the necessities of commerce, and has become a suls of the trade. 

It is true that neither any Smriti nor authoritative Commentary on Hindu law expressly 
recognises any such law with reference to a joint Hindu family carrying on a trade in the 
capacity of a firm or to any other trading firm. But it follows, I think, from certain general 
principles laid down by some of the Smriti writers and their commentators that where such a 
family embarks on a trade for the purposes of ite livelihood it ie bound by all the rules and 
laws applicable to that trade.” 


The learned Judge thereafter went on°to discuss the various texts of Hindu law and 
also referred to the cases beginning with Ramlal v. Lakhmichand and ending with 
Sakrabhai v. Maganlal Mulchand hereinbefore refefred to, and after discussing those 
cases he observed (p. 265) :—~ 

a Y ahionilei have declined 46 ack unon the dicta Sev thee caa ha T donc ane apar tor 
them in the Hindu law booka. I am of opinion that they correctly express the Hindu law- 
on the subject, having regard to the texts to which I have referred in this judgment. In 
Samalbkai v. Someskvar gt has been held by this Court that a joint family carrying on busi- 
ness as a firm is not exclusively governęd either by the principles applicable to joint families -~ 


_ as such or by the Contract Act.. It is, I think, a necessary inference from that decision that 
“those principles will apply to euch a firm only a far as they are not! opposed to but are con- 


sistent ‘With the necessary incidents of trade and the paramount interests of commerce.” 


It ig necessary. to observe that in this case the learned Judge did not refer to the tase 
of Semalbkai v. Someshvar as merely laying down, as he had observed in Gokal 
Kastur v. Amorchand, that the rules which refulate such a business in which a joint 
Hindu family is concerned, were the ries which must be drawn from the Hindu 


` law, but went a step further and stated that the said decision according to him meant 


that a joint Hindu family carrying on business as a firm was not exclusively governed 
by the principles of Hindu law applicable to the joint Hindu family as such or by 
the Contract Act and he necessarily inferred from that decision that those principles 
will apply to such a firm only so far as they were not opposed to but were consistent 
with the necessary incidents of trade and the paramount interests of commerce. It 
is also necessary to observe that whilst discussing the incidents of the family business 
the learned Judge had observed (p. 263): 
“sit ig merchants alone wha know ‘best what the rules of their profession, adopted in the 
interests of trade, are. The implication is that such rules must be followed in the interesta of 
érade. Nowhere is it stated that these ruled do not apply to a joint family carrying on a trade 
as its kulatkara or family-business merely because ft occupies also the status of a joint family. 
If then our Courts have held that, in thg intereata of commerce, one member of a trading 
firm has power to bind the other members, whether they be minors or adults, by means of a 
instrument given in the name of the firm in favour of a bona fide holder for value, 
and if that rule has become a necessary incident of that tratle, or part of ita mechanism, the 
authority of the texte above-cited supports the view that all members of the firm are bound 
by a promissory note given by one of them in the name of the firm.” 
The learned Judge held that the minor was liable for the debts contracted by the 
~ * ath 
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managing coparcener for trading purpose8 or purpose incidental to it, having regard 
to the nature and objects of the family business, observing that the circulating of the 
, negotiable instruments was in the case-of a joint Hindu family trading as a firmi, ne- 
cessary for its existence and its purposes, that it was a necessary incident of the 
carrying on of the trade and that without it the firm could not gain credit in the 
market and prosper, a conclusion which, in his opinion, arose from the general prin- 
ciples of Hindu law which he had discuesed in the earlier part of hia judgment and 
did not require the aid of either s. 247 or any other provision of the Indian Contract 
Act. According to this judgmett of Chandavariir J. therefore the principles appli- 
cable in the case of joint Hindu *family trading firms were not merely the principles 
exclusively derived from the Hindu law or from the Indian Contract Act but the said 
principles in eo far as they weremot opposed to but were consistent with the necessary 
incidents of trade and the paramount interests of commerce. Batchelor J., however, 
went a step further. He observed that the firm was not strictly a partnership but 
was one of the assets of an undivided Hindu family in which thd managing member 
and the minor were coparceners, but, on the other hand, the analogy between such & 
joint firm in ita relations with the outer world and an ordinary partnerehip was in 
many respects ertrentely close. He discussed the cases beginning with Remia v. 
Lakhmichand and ending with Sekrabhai v. Maganlal hereinbefore referred to. He 
also discussed the various sectidhs of the Indian Contract Act which had been cited 
at the bar and which had also been referred to in several of the cases and observed 
that he need not pursue the cases further: Enough had been cited to show that in 
establishing the legal relation of a joint firm the Courts treated it as a kind of partner- 
ship and applied the principles of that law. He observed that old s. 247 of the 
“Indian Contract Act appeared to him to fumish distinct authority for the said view, 
«which, so far as he could gather, was not in c@nflict with any text of the Hindu law 
dealing specifically with the legal position of an ancestral firm in its dealings with 
the outside world of commerce, and that the test to be applied in such fases was 
rather the apparent authority of the manager than the actual neceseity-of the family. 
He further observed that it was to his mind a perfectly reasonable position, for while 
there was no absolute necessity for fhe family. to trade at all, when once the family 
trade ‘was admitted, all usual acts done in the normal course of carrying it on may 
be considered necessary to the trade. He further observed (p. 271): 


“Tf this reasoning is right, we have taken what appears to be the really important step 
in the case, that ia, the step from the ordinary Hindu law as to a manager's power of aliena- 
tion to the law of partnership ; and, that step taken, the decision of the appeal does not seem 
to present mich difficulty.” $ 
Batchelor J. thus took the further step of applying all the way the principles of the 
law of partnership even in the case of a joint Hindu family trading firm. Even though 

~ ome may not agree with this reasoning of Batchelor J. as regards the applicability 
~ wholesale-of the principles of the law of paltnership -to the joint Hindu family 
trading firms, the result of the decisions hereinbefore referred to, ending with the. 
decision of Chandavarkar J. in this case, appears to be that in determining the liabi- 
lity of the members of a joint Hindu family as regards the debts incutred by the 
managing member or karta of the joint family for the purposes of the family bus- 
_ ness, regard should be had also to the principles of the law of partnership laid down 
in the Indian Contract Act (now the Indian Partnership Act) in so far as they are 
not opposed to the principles of Hindu law which are applicable to joint Hindu 
family trading firms, and that in ascertaining the powers and authority of the manag- 
ing member or karta of a jomt Hindu family to contract debts for the purposes of 
the joint fanffly business and to maké acknowledgments or part-payments in respect 
of such debts so ks to extend the period of limitation, regard should be had not only 


~ 
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to the principles of Hindu law but also t the principles of the law of partnership 
laid down in the Indian Contract Act (now the Indian Partnership Act) in so far as 
the same are not opposed to the principles of Hindu, law. 

In the light of the above, the decision of Mirra J. in Krisknabai v. Varjivendas' 
does not require any comment. In that case a business firm was carried on by three 
brothers who at the date of the loan were interested therein either as partners or 
members of a joint and undivided Hindu family. The three brothers came to a 
partition amongst themselves after the debt was contracted. No public notice, how- 
ever, was given of the diseoflition ofthe original firm*of the three brothers, and one of 
the brothers as the sole owner of the firm continued the firm in its old form after 
the partition, and in due course signed in favour of tke plaintiff an acknowledgment 
in the name of the firm admitting liability tp the plaintiff in respect of the said debt 
inclusive of interest up to the date of such acknowledgment, When the plaintiff filed a 
suit against all the three brothers on the strength of that acknowledgment, the brothers 
other ihan the one who had signed that acknowledgment contended that the said 
- acknowledgment was not binding on them because the same had been signed after 
the date of partition and was therefore not enctigh in law to save the bar of limitation 
against them. Mirza J. applied the principle of the old a. 264 of the Indian Contract 
Act and observed that if that section was applicable to a joint family firm, the con- 
tinuance of the firm in cases where persona had deal with the firm, eg. by obtaining 
an acknowledgment of a previously existing debt, must be assumed. The learned Judge 
dealt with the argument of counsel that the old s. 264 of the Indian Contract Act 
was not applicable to a Hindu joint family and observed that in his judgment there 
was no material difference between an ordinary partnership firm and a Hindu joint 
family firm consisting of adult coparceners who actively conducted the business of 
the firm. He observed that the acknowledgment being signed by the continuing mem-- 
ber in the name of the original firm was binding upon him as a partner of that firm, 
and that it was also binding upon the other brothers as the original firm must be 
deemed to have continued and the continuing member must be deemed to have authp- 
rity as partner to bind his late partners along with himself by the acknowledgment. 
Even though the principles governing such transactions were not argued or discussed 
in such detail as they should have been, the principle of the decision is, however, 
not wrong having due regard to the observations which I have made in the earlier 
portion of this judgment. If in the case of the joint Hindu family trading firms the 
principles of the law of partnership-laid down in the Indian Contract Act (now the 
Indian Partnership Act) are to be applied in so far as they are not opposed to the 
principles of Hindu law applicable to joint Hindu family trading firms, the power 
or authority of a managing member or karta of a joint family to bind the other mem- 
bers of the joint family by debta contracted for the benefit of the joint family and 
for the purposes of the joint family business and to make acknowledgments or part- 
payments in respect of such debts so gs to extend the period of limitation should also 
bè determined having regard to the principles of the law of partnership laid down in 
“the Indian Contract Act (now the Indian Partnership Act) in so far as they are not 
opposed to the principles of Hindu law applicable to the jomt Hindu family trading 
firms. 


This brings me to the consideration of what are the principles of Hindu law appli- 
cable to joint Hindu family trading firms and the power or authority of the managing 
member or the karta of a joint Hindu family in the course of management of the 
same. Whilst considering the above, one ehould have due regard to certaim funda- 
mental principles underlying joint Hindu families The joint and undivided family 
ig the normal condition of Hindu society. An, undivided Hindu family is ordinarily 
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joint not only in estate but in food and worship. The presumption therefore is that 
members of a Hindu family are living in a state of union unlss the contrary is 
established. This is what is called the presumption of union. “The strength of the 
presumption necessarily varies in every case. The presumption of union is stronger 
in the case of brothers than in the case of cousins, and the farther you go from the 
founder of the family the presumption becomes weaker and weaker.” That presump- 
tion is peculiarly strong in the case of the sons of one father. There is also what is 
called the presumption of jointness. “ The normal state of every Hindu family 18 
joint. Presumably every such family is joint ig food, avorship and estate. In the 
abeence of proof of ‘division, such is the legal presumption.” In other words “ given 
a jomt Hindu family, the presumption is, until the contrary is proved, that family 
continues joint.” These are fhe two presumptions of union and jointnesa which are 
well recognised in Hindu law. Šo long ds the members of a family remain undivided, 
as a general rule the father of the family if alive or in his absence the senior member 
of the family is entitled ta manage the joint family property. The manager of the 
joint family is called the karta. The manager of the joint family has an implied 
authority to contract debts and pledge the credit and property of the family for the 
ordinary purposes of the family business. Such debts, if incurred in the ordinary 
course of business, are binding on the family property including the interest of the 
minor coparcenera therein. Besides the power ta contract debts for the family busi- 
ness the manager has the power of making contracts, giving receipts and compromising 
or discharging claims ordinarily incidental to the business. Without a general power 
of that kind it would be impossible for the business to be carried on at all. (Kishen 
Parskad v. Har Narain Singh.) 

The position of the manager is thus summarised by Tjıdbal! J. in Hori Lal v. 
Munmoan Kunwar (pp. 564 and 565) :— +» 

“ Now tha general rule of Hindu Lgw is that a joint family is represented by its manager 
in all its transactions or concerns with the outer world, provided they are for family necessity 
(vide I. L. R. 32 Bom. 375). In certain circumstances the manager has power to mort- 
Bage or sell the family property. ` 
The manager is neither a partner noc,a principal, nor an agent of the family, but a sort 
of representative owner, hia independgnt right being limited on all sides by the correlative 
rights of others, &c. (vide Cowell’s Tagore Law Lectures, 1870, p. 108). Where the manager - 
borrows money on promissory notea for the purpose of a joint family business or to meet a 
joint family necessity, the creditor can recover the money from all the members of the family, 
although they have not been parties to the notes (vide 11 C. W. N. 139 and 7 C. W. N. 
725 and 34 Bom. 72), One of the duties of a manager is to get in the income and pay the 
debts of the family. (See Bhattacharya’s Law of the Joint Family, p. 295). 

He can give a valid discharge without the concurrence of the minor members of the family 
(I.L. R. 25 Mad, 26). 

It is difficult to gee, therefore, why a manager, if he can represent the family in its transac- 
tions and concerns with the outer world, should not be also able to represent the family in its 
litigations in the Courts. 

Such a person ia not the agent of the members of the family so as to make them liable to 
be sued as if they were the principals of the manager. The relation of such persons is not 
that of principal or agent, or of partners ; it is much move like that of trustee and cestu? que 
trust” (Annamalai Chetty v. Murugasa Chetty)” 


The managing member of a trading family has wider powers than the manager of B 

non-trading family. There is no deviation from the fundamental principle that what 
ig done must be for the benefit or necessities of the family, but acts such as the incur- 
ring of debts and drawing of negotiable instrumenta are necessities to a trading family 
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while they would not be to a non-trading fgmily. Credit is the very essence of trade 
and the existence ef business creates the necessity for borrowing and purchasing on 
credit. The power of a manager therefore to carry on the family trade necessarily 
implies a power to pledge the property and credits of the family for the ordinary 
purposes of that trade and transactions which are entered into by such manager and 
which would come within the ostensible authority of such manager as conducting 
the family business would also be binding on the members of the family. The 
manager further has the authority to acknowledge on behalf of the family a debt due 
by the family as well as to gay integest on it or make part-payment of principal so as 
to enable a fresh period of limitation to be.computed, but he bas no power to pass 
a promissory note so as to revive a debt barred by fhe law of limitation. The power 
of the manager to make acknowledgments or part-payments in respect of such debts 
eo as to extend the period of limitation is judicially recognised in Bhasker Tatya Shet 
v. Vijalal Nathu, where Pardons J. observed as under (p. 514) : 

“We can see no practical difference between the power to create a debt and the power 
to acknowledge a liability for the debt so created; Ordinarily the power to do the one 
impliedly involves the power to do the other. No grenter authorisation is needed for the 
one act than for the other. If then, by Hindu law the manager of the family has under 
certain conditions authority to contract debts for which the family i liable, he haa by the 
same law authority to acknowledge the liability of the family for the debts which he has 
properly contracted. This latter authority is, we think,®entitled equally with the former 
to be considered a part of the functions of that member who 1s managing on behalf of the 
family. The exercise of such an authority must often be necessary and may be very bene- 
ficial to the family.” 

In Hindu law the business is a distinct heritable asset. Where a Hindu dies leaving a 
business, it descenda like gther heritable property to his heirs. If he dies leaving male 
issue, it descends to them. In the hands of the male issue it becomes joint family 
business, and the firm which consists of the male issue becomes a joint family firm. 
The joint ownership eo created between the male issue is not an ordinary partnership 
arising ouf of the contract, but a family partnership created by the operation of lay. 
Therefore, the rights and liabilfties of the coparceners constituting the family firm 
are not to be determined by exclusive reference-to the provisions of the Indian Part- 
nership, Act, 1932, but must be considered also with regard to the principles of Hindu 
law which regulate the transactions of joint families A Hindu joint family firm is 
not dissolved by the death of a coparcener. A coparcener is not entitled, on severing 
his connection with the family firm, to ask for accounts of past profits and losees. 
The manager alone has the implied authority to contract debts and pledge the credit 
and property of the family for the ordinary purposes of the family business. In the 
case of debts contracted by the manager in pursuance of such implied authority in 
the ordinary: course of the family business the manager is liable not only to the 
extent of his shard in the joint family property, but being a party to the contract is 
liable personally, i.e. to say hia separate property is also liable. But as regards the 
other coparceners, they are liable only to the extent of their interest in the family 
property, unless, in the case of adult coparceners, the contract sued upon, though pur- 
porting to have been entered into by the manager alone, is in reality one to which 
they are actual contracting parties, or one to which they can be treated as being con- 
tracting parties by reason of their condact, or one which they have subsequently 
Tatified ; and, in the case of minor coparceners, unless the contract has been ratified 
by them on attaining majority. 

This being the position as regards joint Hindu families and joint Hindu family 
trading firms according to the principles of Hindu law, it remains to consider how 
far one would be safe in applying to the case of a joint Hindu family trading firm the 
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principle of the law of partnership enunciated in the old s. 264 of the Indian Con- 
tract Act, now re-enacted in s. 45 of theIndian Partnership Act, which lays down 
that notwithstanding the dissolution of a firm, the partners continue to be liable as 
such to third parties for any act done by any of them which would have been an act 
of the firm if done before the dissolution, until public notice is given of the disaolu- 
tion. As has been stated above, the position of the manager or karta of the joint 
family is not merely that of a partner nor that of a principal or an agent of the 
other members of the joint family but is that of a sort of representative owner, his 
independent right being limited on all sides by the correlative rights of others, etc. He 
is by reason of his wey status & the manager of karta 8f the jomt family held out 
by the other members of the joint’ family as the person representing them in all trans- 
actions which the joint family would enter into with the outside world and within 
the limitations set on his powersein that behalf he binds all the members of the joint 
family by acts done by him in due course of the management of the joint family 
business including the contracting of debts and the making of acknowledgments or 
part-payments in respect of the same, so as to extend the period of limitation. 

This being the position of the manager or karja of the family as regards the trans- 
actions entered into by the joint family with tha outside world, would not the pre- 
sumptions of union dnd jointness well recognised in Hindu law be available to an 
outside creditor so that "Æ would be justified in presuming that the family continued 
to be joint until it was shown that there was a severance of joint status amongst the 
members of the family and that the manager or kanta of the family continued to enjoy 
the status as such manager or karta until it was similarly shown that there waa a 
‘severance of joint status between the members of the family and that the manager 
or karta had ceased to enjoy the status as such manager or karta of the joint family? 
If the presumptions of union and jointness are of any avai, they would necessarily 
Jead to the inference that once a Hindu family ‘was joint and a person was the manager 
or karta of such joint family, the family would continue to be joint and the manager 
or karta would continue to be the manager or karta of the family until the contrary 
-Was shown. Apart from these being the presumptions well recognised in Hindu law, 
‘there is also in law a presumption founded on the experienced continuance, or im 
mutability, for a longer or shorter period of human affairs. 

“ When, therefore, the existence of a person, or personal relation, or a state of things, is 
<once established by proof, the law presumes that the person, relation, or State of things con- 
‘tinues to exist as before, till the contrary is shown, or till a different presumption is raised, from 
the nature of the subject in question. A partnership, agency, tenancy, or other similar 
relation, once shown to exist, is presumed to continue till it id proved to have been dissolved.” 
(Vide Taylor on Evidence, 12th edn, Vol. I, a 196). 

Wo the same effect 1s the passage from Best on Evidence, 12th edn., p. 345, s. 405: 

“Tt is a very general presumption that things once proved to have existed in a particular 
‘tate are to be understood as continuing in that state until the contrary is established by 
evidence, either direot or circumstanttal.” 

‘This presumption is also recognised by a. 109° of the Indian Evidence Act which lays 
‘down that : 

“When the question is whether persons are partners, landlord and tenant, or prinçipal 
and agent, and it has been shown that they have been acting as such, the burden of proving 
that they do not stand, or have ceased to stand, to each other in those relationships respec- 
tively, is on the person who afma it.” 

In the commentary on s. 109 of the Indian Evidence Act, Ameer Ali says that the 
principle upon which this section is based is one of general application, and that the 
presumption upon which it proceeds has been applied to other cases than those parti- 
<ularly mentioned in the section. Sarkar in his commentary on s. 109 of the Indian 
Evidence Actyglso has the same remarks to offer and observes : 
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“So ünder Hindu law a family once joint is presumed to retain that character till divi- 
sion is shown.” è 


The presumption of continuance of relation or state of things 18 also recognised 
by their Lordships of the Privy Council in Mssssumat Jortut-ool-Bulool v. Mussumat 
Begum Hosseinee® (p. 208) : 

“The ordinary legal presumption is, that things remain in their original state” 
(See also Garth C. J. in Obhoy Churn Sircar v. Huri Nath Roy.*) 

If the above is the correct position in law, both according to the presumptions of 
union and jointness knowneto Hindu law and the presumption of the continuance: 
of relation or state of things according to the ordjnary law, Would not an outside 
creditor dealing with the manager of a joint family be entitled to presume the conti- 
nuance of the family ag a joint family and the contjnffance of the manager or karte. 
as the manager or karta of such joint family until it was shown to him, either by 
notice which law lays down as proper notice in that behalf or by individual notice 
given to him, that the status of the family as a joint family had come to an end by 
severance of joint status between the members of the family and the status of the 
manager or karta as the manager or karta of the family had also therefore come 
to an end? In other words, if a joint family carrying on a joint family business 
through its manager or karta had occasion to borrow monies from an outside creditor 
for the purposes of the joint family business, would itenot be the duty of the manager 
or karta as well as the other members of the joint family to give proper notice to 
the outside creditor with whom the joint family had dealings that there was a 
severance of joint status between the members of the family and that.the manager 
or karta no longer enjoyed the statue of the manager or karta of the family so that 
the outside creditor dealing with such manager or karta after'the severance of joint. 
status between the membérs of the famjly would no longer continue to act under the 
presumptions of union and jointness known to Hindu law andjor the presumption 
of the continuance of relation or state of things according to the ordinary law and 
take proper stepe to safeguard his interesta in the matter of the recovery of his out- 
standing or securing the same by taking appropriate steps in that behalf? If the 
carrying on the joint family business for the benefit of all the members of the family 
is one of the functions performed by the managé or karta of the joint family, the- 
borrowing of monies for the purpose of carrying op the joint family business. 
and the making of the acknowledgments or part-payments in respect of the same so as 
to extend the period of limitation would be an incident of the carrying on of the 
joint family business. All the members of the joint family would share in the profits 
of that business and would take benefit thereunder. Without the manager being 
empowered to contract such debte and to make acknowledgments or part-payments in. 
respect of the same it would be impossible to carry on the business of the joint family 
with any benefit to the members of the family, and as Chandavarkar J. has pointed 
out in Raghunath Tarachand v. The Bank of Bombay it would be one of the inci- 
dente of trade which was carried on by the joint family to do all these things through 
the manager or karta. It would be an incident of the kwlachara, i.e. the family 
trade carried on by the members of the joint family through their manager or karta. 
If these are the privileges enjoyed by the other membera of the joint family of carry- 
ing on the joint family business through their manager or karta who is held out to: 
the outside world as representing the whole family for the purposes of imer alia 
contracting debts and making acknowledgments or part-payments in respect of the: 
same, ig there no corresponding duty cast on them when they effect a severance of joint 
status amongst themselves and thus affect the status of the manager or Karta as the 
manager or karta of the joint family divesting him of all representative capacity as 
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regards the affairs of the joint family, to intimate to the outside creditors who have ` 
dealt with the manager or karta on the credit of the properties and*assets belonging 
to the joint family and the joint family business that such a change in the status of 
the joint family and its manager or karta has been brought about? In this connec- 
tion it may be observed that the severance of joint status can -be brought about be- 
tween the members of a joint family even by a definite and unequivocal indication of 
his intention by a member of the joint family to separate himself from the family 
and enjoy his share in severalty, and once a member of a joint family has clearly 
and unequivocally intimated to the other memberg his dgsire to separate himself 
from the jomt family? his right to obtain and possess a share is unimpeachable 
whether or not they agree to a separation and there is an immediate severance of 
joint status. To all outside appearances the family might continue joint as before, 
the members thereof might continfe to enjoy the properties and assets belonging to 
the jomt family and joint family business as before and the outside creditors might 
not know anything about the partition which has been so brought about by one 
member of the joint family having clearly and unequivocally intimated to the other 
members his desire to separate himself from the joint family ; for no overt act need 
necessarily be done by fhe members of the joint family to effect a severance of joint 
status amongst themselves. If this be the position, what would be the safety of the 
outside creditors in dealing with fhe joint family through its manager or karta, for 
to all outside appearances the manager or karta might continue to be the manager 
or karta of the joint family dealing with the outside creditors as before. 

There is also a further position which has to be borne in mind, and it is that alf 
the properties and assets of the joint family are liable for payment of the debts con- 
tracted by the manager or karta for the family neceasities as well as for carrying on 
joint family business including the shares of the minor coparctners and their interest 
therein. All such debts duly contracted by themanager or karta would have to be 
paid out of the properties and assets’ of the joint family before any partition could 
be effected between the members of, the joint family and the individual members of 
the*family would be liable to pay the same out of the properties which came to their 
respective shares on partition even though at the time of the partition the same 
might not have been paid out of the properties and assets of the joint family. If 
this is the obligation on the members of the joint family to pay such debts con- 
tracted by the manager out of their share right, title and interest in the properties 
and asseta belonging to the joint family, would not a duty be cast on the members 
of the joint family effecting a severance of joint status amongst themselves to give 
intimation to the outside creditors of the change in the status of the family and the 
manager or karta thereof so that the outside creditors might not continue any more 
to deal with the manager or karta as representing the joint family as before on the 
security of the properties and assets belonging to the joint family which is necessarily 
involved in the outside creditors dealing with the manager or karta in his capacity as 
the manager or karta of the joint family? Having regard to the presumptions of 
union and jointness known to Hindu law and the presumption of continuance of 
relation or state of things according to the ordinary law which I have above referred 
to and the position of the manager or karta as the representative of the joint family 
as also the fact that the outside creditors deq] withthe manager or karta as such on 
the credit and the security of the properties and assets of the joint family and the 
joint family business, I am of opinion that a duty is cast on the members of the famliy 
effecting severance of joint -status amongst themselves to intimate to the outside 
creditors who had dealings with the joint family through its manager or karta that 
there has been a severance of joint status between the members of the family and 
the manager og karta of the family is no longer the manager or karta thereof so that 
the outside credor might not be satisfied merely with the acknowledgments or part- 
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- payments made by the manager or karta which would be otherwise sufficient in law to 
save their claim from the bar of limitatfon. This conclusion, as I have already ob- 
served, is in consonance with the principles of the law of partnership recognised in the 
old s. 264 of the Indian Contract Act, now re-enacted in s. 45 of the Indian Partner- 
ship Act, and is not at all opposed fo the principles of Hindu law as regards the joint 
family and joint family trading firms. I have, therefore, come to the conclusion 
that unless intimation of the severance of joirit status between the members of the 
joint family and of the fact of the manager or karta being therefore no longer the 
manager or karta of the joint family were given by .the members of the joint family 
to the outside creditors who had dealings with thé joint family through its manager 
or karta, either by public notice or individual notice in that behalf, the manager or 
karta of the joint family would, in spite of the sevegance of joint status between the 
members of the family, be deemed to continue to eepresent the joint family and the 
individual members thereof and would continue tò enjoy and exercise all the powers 
and authorities which he had in his capacity as the manager or karta thereof as regards 
the affairs of the joint family and the joint family trading firm including the power 
to contract debte for the purpose of family necessity and the business of the joint 
Hindu family trading firm and to make acknowledgments or part-payments in respect 
of the same so aa to extend the periòd of limitation. > 

It remains to consider how far this conclusion which I have come to is in accord- 
ance with or is opposed to the decisions of the othe? High Courts in India. The case 
of Ramlal v. Lakhmichand was followed by the Calcutta High Court in’ Johurra 
Bibee v. Sreegopal Misser> and Pontifex J. there held that a joint family property 
acquired and ‘maintained by the profits of trade was subject to all the liabilities of 
that trade, that persons carrying on a family business in the profits of which all the 
members of the famiy would participate must have authority to pledge the joint 
family property and credit for the ofdinary purposes of the business, and that debts 
honestly incurred in carrying on such business must override the rights of all members 
of the joint family in property acquired with funda derived from the joint business. 
The learned Judge held that those who claimed “to participate in the benefits must 
also be subject to the liabilities of the joint business. In Joykiste Cowar v. Nit- 
tyanund Nundy* Sir Richard Garth C. J. folloyed the decisions in Ramlal v. Lakh-. 
michand and Jokurra Beebee v. Shreegopal Misser and held that on principle there 
ought not to be any difference between the nature of the liability of an infant admitted 
by contract into a partnership business and that of one on whoae behalf an ancestral 
trade was carried on by a manager. In Bemola Dossee v. Mohun Dossee® it appears 
td have been cénceded by Mr. Bonnerjee who appeared for the appellant in the course 
of the argument that so long as the appellants gave no notice of dissolution to credi- 
tore, they would be liable. In the course of his judgment Sir Richard Garth C. J. 
quoted a passage from Lindley on Partnership and held that (p. 804) :— 

“.,..Gour Chum certainly bad an implied power to borrow on the credit of the joint 
family as partners in the firm; aleo...'[that] he had the power to borrow on the credit 
of the joint family, as a joint family fo? the purposes of the firm. A joint family carrying 
on a business is necessarily a peculiar kind of partnership.” 

The learned Chief Justice thereafter quoted the passage from Ramlal v. Lakhmi- 
chand above referred to and held that the manager had at least power, for the neces- 
sary purposes of the business, to make*an equitable pledge of the joint family pro- ` 
perty which would bind the plaintiff. All these decisions were referred to by Sir 
Lawrence Jenkins in Sekrabhai v. Maganlal and were considered by him as indicat- 
ing the nature and qualities of the ancestral business and laying down the principles 
pertinent to the same. There is, however, a decision of the Calcutta High Court in 
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Lala Baij Nath Prasad v. Ram Gopal Lackhmi Narayan! which requires to be con- 
‘sidered in this connection. The questions th&t arose for decision in that case were, 
whether the loans in suit were taken in the ordinary course of business and for the 
benefit of the business so carried on and whether the defendants held out the managers 
of the particular branch concerned as accredited agents and managers of the busi- 
ness carried on by the defendants. A C, J. reviewed the case-law dealing 
with joint Hindu family trading i and observed that a joint Hindu family 
trading business stands on a different footing from other ases and that a joint 
Hindu family carrying on business is necessarily something in the nature of a peculiar 
kind of partnership notwithstanding the provisions of s. 5 of the Indian Partnership 
Act but a joint family trading p&rtmership appears to differ from an ordinary 
partnership in two respects, viz. @l) it is not dissolved by the death of any member, 
and (2) a member of the family ecomes.a co-partmer by operation of law. The 
leamed Judge, however, went on to observe that “The fact, that there was no out- 
ward change was not sufficient because no case of holding out could be made upon 
the basis of mere silence. There must be some positive act. There was no obligation 
to give notice of the change of status from that of coparceners to that of co 
owners in common. Mere silence is not sufficient. Moreover, estoppel could only 
arise if there was a duty to disclose the altered circumstances ”; and he referred to the 
case of Greenwood V. Martins Bank,? where Lord Tonilin:oheerved as follows (p. 57): 
“The essential factors giving rise to an estoppel are I think :— 

(1.) A representation or conduct amounting to a representation intended to induce a 
course of conduct on the part of the person to whom the representation is made. 

(2.) An act of omission resulting from the representation, whether actual or by con- 
duct, by the person to whom the representation is made. 

(3.) Detriment to such person as a consequence of the act og omission. 

Mere silence cannot amount to a representation, dut when there is a duty to disclose, 
deliberate silence. may becorhe significant and amount to a representation.” 


On the facta of the case, however, the learned Judge held that the defendants had 
held’ out the managers of the firm concerned as the accredited agents of the family 
business and as such able to pledge the credit of and attach liability for the debt to 
all the members of the trading family and that there were acts and statements cal- 
culated to induce the lenders to make advances on the credit of all the family assets, 
and therefore held that in the circumstances of the case the plaintiffe were entitled to 
succeed against all the defendants. The observations of the learned Judge as regards 
the joint family trading business as being necessarily something in the nature of a 
peculiar kind of partnership notwithstanding the pravisions of s. 5 of the Indian 
Partnership Act support the conclusion which I have come to; but so far as the 
observations as regards the absence ofi duty on the members of the joint family to 
disclose to the outside creditors the altered circumstances are concerned, I respect- 
fully dissent from the same. I have already observed that by the very circumstances 
of the case a duty is cast on the members of the joint family effecting a severance 
of joint status amongst themselves to give intimation to the outside creditors of the 
change in the status of the joint family and the manager or karta thereof, so that 
the outside creditors might not continue to deal with the manager or karta as 
before and either lend further monies for the purpose of the “joint family business 
erstwhile carried on by the manager or karta $f the family andlor accept acknowledg- 
ments or part-payments within the meaning of the Indian Limitation Act so as to 
extend the period of limitation in respect of debts already contracted by the manager 
or karta of such joint family. Apart from the observations of Lord Tomlin in the 
case of Greenwood v. Martins Bank above referred to which are pertinent and apply 
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to the circumstances, I may also in this connection refer to a passage from Halsbury’s 
Laws of England, Hailsham edition, Val. XIII, p: 472, para. 539 :— 

“But the representation of an existing state of things as being of a continuous nature 
iš more than a statement of intention, and one who has mdde such representation cannot, 
after getting rid of that state of things, take advantage of its removal to the prejudice of 
another who has acted on the representation.” . i 
E E AE E E E E 
joint status to give intimation to'the outside creditow, who had dealt with the joint 
family through the manager or karta thereof, of the change in the status of the joint 
family and the managing member or karta thetof, I holdethat in the absence of 
such intimation they would be estopped from pléading the akered circumstances and 
the joint family would in law be deemed to continue joint and the managing member 
or karta thereof would be deemed to continue as tRe managing member or karta there- 
of invested wath all powers to contract debts for the purposes of the joint family and 
the joint family business and to make acknowledgments or part-payments in respect 
of the same 90 as to extend the period of limitation . 

So far as the Allahabad High Court is concerned, the only decision which is rele- 
vant on the present question is that jn Debi Dayal v. Baldeo Prasad The question 
there arose whether an acknowledgment made by one mémber of the family of a 
debt due by the family in the course of its f businesa could be availed of by 
the creditor as against the entire family, and J. beld that when a joint 
Hindu family carries on a business, the members thereof are in the position of 
partners as regards persons dealing with that business. There is no discussion of any 
principles governing partnerships or joint Hindu family trading firms and the learned 
Judge applied old s. 251 of the Indian Contract Act to the facts of the case observing 
that the acts there were necessary for or usually done in carrying on business of such 
a partnership and that the acts Bound the remaining partners, and went on to 
observe that when a joint Hindu family carfied on a business, they were, in his 
opinion, in the position of partners in regard to persons dealing with that busmess. 
The observations of the learned Judge coincide with the observations which I ‘have 
already made in the earlier portion of my judgment and do not militate against the 
same. oars ‘ 

There is similarly a decision of the Lahore High Court, in Ghulam Muhammad v. 

Sohna Mal,? where Jafar Ali J. observed (p. 316(1) ) :-— 

“ As between the partners and the outside world, whatever may be their privmte arrange- 
ments between themselves each partner is the unlimited agent of every other in every matter 
which is partnership business or which he represents as partnership business and not being 
in ite nature beyond the scope of the partnership. This rue applied equally to joint Hindu 
family firms and ordinary partnership concerns.” 

The learned Judge there applied the rule embodied in old s. 251 of the Indian Con- 
tract Act to a joint Hindu family firm stating that the same applied equally to the 
joint Hindu family firms and ordinary partnership concerns. No discussion of the 
principles governing partnerships as well as joint Hindu family trading firms is- 
available in this decision also. This decision is however in accordance with the 
conclusion .already reached by me in the earlier portion of my judgment that the 
principles of the law of partnership should be applied also to the joint Hindu family 
trading firms in so far as they are not ‘bpposed to the principles of Hindu law appli- 
cable to the joint Hindu family trading firms and does not militate against the same. 

The question whether a joint Hindu family carrying on a business was a firm or 
its members were partners arose in the Rangoon High Court in V. R. C. T. V. R. 
Chettyar v. C. A. P. C. Chettyor.® In that case the members of a joint Hindu 
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family firm were sought to be adjudicated ipsolvents as being partners of the firm 
upon a petition for insolvency presented against and in the name of *the firm. In a 
considered judgment Page C. J. pointed out the distinction between a joint Hindu 
family. trading’ firm and a partnership under the Indian Partnership Act. He ob- 
‘served that the only substantial resemblance between the iwo forms of association 
would seem to be that in each case the members carried on business together, but 
that in other material respects the two forms of association appeared to him wholly 
dissimilar. He emphasised the points of dissimilarity between the two forms of 
association and observed that it was inapposite and misleaging to apply the terms 
“partnership” and “fitm” to the relations inter se of the members of a‘ Hindu 
joint family which owned and carried on a family business as such. He observed 
that the personal liability of the foember of a Hindu joint family who took an active 
pak in the family business could” not be* reasonably founded on an estoppel but 
must be determined by the personal law to which they are subjetct, becausg accord- 
iog to their personal law as well as by the unrversal custom of Hindus, it was the 
duty of the other members of the family, whether they were adults or minors, to 
assist the ‘karta in managing the estate and business belonging to the family and 
no one ought to be migled merely because a member of the family performed his 
duty to the family into thinking that he had held' himself cut as a principal liable for 
any debts contracted for the purposes of the business. He further observed that it 
‘was no more reasonable to allow a stranger to set up that he was misled in this way 
than it would be to permit a person who had contracted with a minor or a Hindu 
widow or any other person under disability by their personal law to contend that he 
did not know that they were subject to a personal law which regulated their rights 
and obligations, and that the decisions which held the members of a joint Hindu 
family who took part in carrying on the family pusiness persofially liable to liquidate 
the debta of the business were based on a misconception of the basic characteristics 
of a Hindu joint family and that euch members had been inaptly deemed to be 
partners in a firm. With all respect to the learned Judge, I am unable to agree with 
the “observations which appertain to the stranger or outside creditor dealing with the 
joint family or the jomt family business in so far as they might be understood to 
relieve the members of a joint Hindu «mily from the obligation to give intimation of 
the severance of joint status between themselves or the change in the status of the 
manager or karta thereof to the stranger or outside creditor who had dealt with 
the joint family or joint family business through its manager or karta. The point 
-which arose for determination before the learned Judge was whether the joint family 
firm was a firm within the meaning of s. 99 of the Presidency-towns Insolvency 
Act and whether the members of the joint Hindu family firm could be adjudicated 
insolvents as being partnere in such a firm. No question had arisen before the learned 
Judge as to the liability of the members of the joint family to strangere or outside 
«creditors who had dealt with the joint family firm through ita manager or karta and 
the powers of the manager or karta to contract debts or to make acknowledgments 
or part-payments in respect of the same, after the severance of joint status in the 
aabeence of any intimation in that behalf having been given by the members of the 
joint family to such stranger or outside creditor who had dealt with the joint family 
or joint family firm through #8 manager or kgrta before such severance of joint status 
‘between themselves. I am, therefore, of opinion that the eaid observations of Page 
C., J. do not affect the conclusion which I have already come to. 

The earliest decision of the Madras High Court in which the cases of Ramiai v. 
Lakhmichand, Samalbhai v. Someshvar and In thé matter of Haroon Mahomed were 
referred to is Chalamayya v. Varadayya1 In that case three brothera who were the 
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managing members of their joint and gndivided Hindu family -had borrowed money 
from the plainttff for the purposes of the family. The plaintiff had sued the survivor 
of the brothers and the sons ofall the three to recover the amount of the debt and 
had obtained a decree that the debt was recoverable from the family estate and also 
personally from the survivor of the three brothers. In so far, however, as he failed 
to obtain a decree against the other defendayfts, viz. the sons of the three brothers, 
he filed an appeal, and the lower appellate Court affirmed the decree of the trial Court. 
The plaintiff thereupon preferred a second appeal and Subramania Ayyar J. con- 
firmed the decision of tke lower appellate Court, observing as under (p. 167) :— 
= “No‘doubt, where it ia shown that the contract relied on, tough purporting to have 
“been entered into by the manager only, is in reality one to which the other coparcenera are 
actual contracting parties either because they had agred, before the contract was entered 
into, to be personally bound thereby, or. because they? being in existence at the date of the 
contract and competent to enter into it, have subsequently duly ratified and adopted it, 
in that case unquestionably every such coparcener is absohrtely responsible. Equally he 
would be responsible though he did not assent to the particular contract if there has been 
such acquiescence on hia pert in the course of dealings, in which the particular contract was 
entered, as to warrant his being treated in the matter as a contracting party. When how- 
ever such is not the case, but the contact is of a character sue» as, under the law, to en- 
title the manager to enter into, independently of the consent of the other members of the 
family, so as to bind them thereby, then it is clear tat the scope of the managers power 
is restricted to, and does not extend beyond, the family property. As regards the other 
property in the hands of a coparcener no other coparcener, whether he be the manager or 
not, has any title whatsoever. The legal individuality of a coparcener is not merged in the 
manager, so far as the coparcener’s self-acquired or other separate property is concerned. 
TE OIO Shier tote, eet Cher Maney Gee ees aparet me be ionat to te 
interest in the joint estate.” 

The learned Judge then discussed the case of Ramlal v. Eakhoeehona: Roa stated 
that the rule laid down in that case was to be treated as an exceptional rule not to be 
pushed peyond its strict limits. As regards the cases of In the matter of Haroon 
Mahomed and Samalbhai v. Someshver he obeerved that those cases did not déide 
that every member of a trading family was necessarily liable as a partner. The 
decision in the case before him was, however, reached by the learned Judge on the 
discussion of the principles hereinbefore referred to and he came to the conclusion that 
the plaintiff was not entitled to a personal decree against the other defendants, viz. 
the sons of the three brothere, the only decree to which he was entitled to against 
them being limited to the extent of their interest in the joint family properties, . This - 
decision does not throw any light on the question before me and does not discue or 
lay down the principles governing joint Hindu family trading firms 

The cases of Samalbkai v. Someshvar and Im the matter of Haroon Mahomed 
came to be considered by the Madras High Court again in The Official Assignee of 
„Madras v. Palaniappa Chetty* In that case a Hindu father of the Nattukttai 
Chetti caste had started a businesg during the minority pf his undivided son; 
it was. cdntinued after the son became a major; no public notice of repudia- 
tion of partnership (if the son was a partner) was given by the son on his becoming 
æ major ; it waa found that the son was helping in the business during his minority 
and was taking active part in the bysiness after attaining majority. In respect 
of the debts incurred in the business, both the father and the son were adjudicated 
insolventa. “The son applied to set aside the order of adjudication passed against 
him, contending that he was not liable to adjudication. It was held by the Court 
that the business should be held to be joint family business of the father and the son. 
The majority of the Court held that the members of a joint Hindu family on attain- 
ing majority did not necessarily, by virtue of qld ss. 247 and 248 of Indian Con- 
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tract Act, or otherwise, become personally jiabie for, and liable to adjudication “in 
respect of, debis contracted in the joint family business during their “minority. Sada- 
siva Ayyar J., however, in the dissenting judgment held that both by the rules of 
Hindu law and by old s. 248 of the Contract Act” (which-also applied to that case), the 
son was personally liable for all the debts in respect of non-payment of which he was 
adjudicated an insolvent. He further|held that partnership in a family business did 
not depend upon the consent of the partners in many cases but upon the family 
being a trading family and the business being conducted for the benefit of the family, 
persons born into the family frorg time to time hecoming, partners as a matter of 
course. The judgment of the majgrity of the Court did not subscribe to thts view 
of Sadasiva Ayyar J. and proceeded on the basis that the interest of the minor in 
the joint Hindu family business® whether existing at the date of his birth or founded 
during his minority, was acquired by virtue of his belonging to the family and did not 
depend on any agreement on his part or on-his admission by the other members of 
the family to the benefits of the partnership, and that therefore old sa. 247 and 248 
of the Contract Act were not applicable to such a case. They accordingly held that- 
the son was not personally liable for debts contracted during his minority but was 
only personally answergkle for and liable to he adjudicated an insolvent in respect 
of debts incurred since he attained majority. In the course of their judgment, they 
discussed the cases of Samalbhaiev. Someshvar and In the matter of Haroon Mako- 
med and observed that in both the cases no reference was made to the provisions of 
the Indian Contract Act and the casea had been decided on the general principles of 
Hindu law applicable to the facts of each case. 

The nature and incidents of a joint Hindu family trading firm, however, came 
in for “consideration before the Madras High Court in Ramaswami v. Srini- 
vasa? before a bench constituted by Venkatasybba Rao Offg. T. J. and Venkata- ` 
ramana Rao J. The questions which came up for the decision of the Court 
were whether the disruption of the joint family affects the liability of the coparceners, 
and if so, to what extent, and what is the true legal conception of the trade or busi- 
ned, first in relation to the coparcenary, and, secondly, in regard to the strangere who 
deal with the family. The learned Officiating Chief Justice discussed the distin- 
guishing features between a partnership and a joint family trading firm, and observed 
that the true legal position was that as between the coparceners the fact that the 
family was engaged in trade did not convert it in relation to that trade into a part- 
nership, and that being so, when the family became severed, the family trade was 
-held by the manager who had in respect of it the same duties and the same powers 
as in respect of any other similar property of the coparcenary, that his powers were 
` not those of a manager of a joint family but of a co-owner or tenant-in-common 
in management, in other words, that on division the right he possessed was merely 
to preserve the trade-so that it might not as an item of the family property be 
destroyed, that if for the purpose of preserving it, it becomes necessary to enter into 
fresh engagements, he might do eo, but that the object must be the preservation of the 
trade and not_the continuing of it. The learned Officiating Chief Justice further went 
on to observe that it was also incidental to the trade being treated as an asset of 
the family, that the absence of notice on the part of those dealing with the managtr 
was immaterial, and that a stranger acting po the belief that the family was joint, 
might tum out ta be mistaken, but in dealing with a member of a Hindu family, he 
did a0 at his peril. Whilst enunciating the said principle be observed that the mem- 
bers of a trading family might, however, in certain events stand in the relation of 
- partners as regards the third parties with whom they traded; that they no doubt 
stood to each other inter se as coparceners, but as regards the outside world, their 
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position in law might be that of partners, that despite the difference in the’ state 
merit of the rule, the principle was the Same, viz. that of liability by. ‘holding out’, 
a special application of the doctrine of estoppel recognised in old s. 245 of the 
Indian Contract Act, that the:liability-in such a case was analogous to that of a 
‘partner and arose from the conduct of the coparcener, who was estopped from deny- 
ing the character he had assumed and on thegfaith of which third parties might be 
resumed fo hase area tat ibere bang h aa eral feces he Pt ok Hes OF LE 
general public, it followed that the persons dealing with it would not be affected 
by a dissolution of which no notice had been given. (Vide old s. 264, Indian Con- 
trač Act). Venkataramfina Rad J. also observed*as follows ¢p. 96) :— 

“The question which falls to be decided in this cate is what is the effect of a disruption 
of the joint.family on a joint family business carried en by a manager in regard to the 
liability of the members for debts incurred ky him after such disruption ostensibly for the 
purposes of the business. Before ‘division in status there can be no question that the mem- 
bers of the family are liable for debts incurred by the manager’to the extent of their shares 
in the joint family properties, even though they may not have taken any part in the busi- 
“ness. But do they continue to be 90 Hable even after division? . .. ‘Learned counsel for the 
appellant says they do unless they have repudiated their liability by a specific or a general 
notice. I am unable to agree with this contention. The jointedamily business is an asset 
of the joint family and when there is a division in status no matter how brought about, 
there is no obligation on any member to publish a notige of such division. A creditor deal- 
ing with the manager of a joint family does so with knowledge of the limitations on his 
powers, whether the dealings relate to business or any other asset of the family. The mem- 
bers of a joint family as such are not partners of a joint family businesd carried on by a 
manager. oe ee ee 
declaration in a. 5, Partnership Act.” 


iia. cision, while iey Since Gab ie: diae areia keho and 
a joint Hindu family trading firm, goes beyond what I have already observed is 
the true position as regards the strangers or Outside creditors who had dealt with 
a joint Hindu family trading firm through its manager or karta Both the learned 
Judges have laid.down in terms that there is no obligation’on a member of the foint 
Hindu family to give to a stranger or outside creditor who had dealt with the joint 
family any intimation of the severance of joigt status between the members of the 
family. I am unable to agree with the eaid obServations of the learned Judges. In 
the course of their judgments the learned Judges have not discussed the position of 
strangers or outside creditors who had dealt with the joint family through its 
manager or karta and had lent and advanced monies to the joint family’on the 
pledge or security of the propertiea and assets of the joint family nor does their 
attention seem to have been drawn to the presumptions of union and jointness known 
to Hindu law as well as the presumption of the continuity of relation or state of 
things according to the ordinary law, discussed by me in the earlier portion of my 
judgment. No’ doubt a person dealing with the manager of a‘ joint Hindu family 
does so with the knowledge of the Jimitatione on his powers, whether the dealings 
relate to business or any other asset of the family, or as is otherwise stated the 
‘stranger acting on the belief that the family is joint might turn out to be mistaken, 
Dut in dealing with the manager of a Hindu family he does so at his peril. These 
‘observations might possibly apply in ı case of a person dealing for the first time 
with the manager or karta of a joint u family and in the event of his lending 
and advancing monies to such manager or karta it would be his duty to satisfy him- . 
self and ascertain whether the manager or karta was in fact occupying that position 
as regards the joint family on whose behalf he was purporting to act in the matter 
-of the said transaction ; but once the stranger or outside creditor has dealt with the 
‘manager or karta of the joint family and len{ and advanced monies jo him for the 
-purposes of the joint family or the joint family business, all the of the joint 
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family are bound by the said transaction agd are liable for the same to the stranger 
or outside creditor to the extent’ of their right, title and interest in ‘all the properties 
and assets of the joint family, apart from their. being also personally liable to repay 
the said loan or debt in the event of ‘their being contracting parties to the said trans- 
action or having acquiesced in the same as observed by Subramania Ayyar J. in 
Chalamayya vy. Varadayya. The ion of the stranger or outside creditor who has 
thus dealt with the joint family thr its manager or karta is thus stronger and 
more favourable than that laid down by both the learned Judges in Ramaswami 
Chettiar v. Srinivasa Ayyar. ` Once the liability of ajl the members of the joint family 
for the debts contracted by the manager or karta thereof for the purposes*of the 
joint family business is established, the presumptions of union and joinfness known 
to Hindu law as well as the présumption of continuity of relation or state of things 
according to ordinary law come fhto operation and the stranger or outside creditor 
is entitled to act on the said presumptions and continue to act as though the said 
joint family continued to be joint and the manager or karta thereof continued to enjoy 
the status of such manager or karta until intimation was given by the members 
of the joint family to him of the severance if any of the joint status between themselves 
and of the manager gg karta of the joint Jamily having ceased to be such by 
reasons of such severance of joint statis between themselves, and the principles 
analogous to those enunciated ig the old-s. 264 of the Indian Contract Act (now 

s. 45 of the Indian Partnership Act) do come into operation and are applicable ‘to 
the facts of the case. I, therefore, dissent from the observations of Venkatasubba 
Rao Ofig. C. J. and Venkataramana Rao J. contained in Rameswami Cheiliar v. 
Srinivasa Ayyor and hold that in auch cases as I have above discussed it is incum- 
bent on the members of tha joint Hindu family effecting a severance of joint status 
between themselves to give intimation to the stranger or dutaide creditor of such. 
severance of joint statua between themselves and of the manager or karta of the 
joint family having ceased to enjoy the status as such managing member or karta by, 
reason of such severance of joint status between themselves. ; e. 

ff this is the true position’ of law, it was incumbent on the members of the defend- 
ants’ joint family on February. 5, 1938, to give notice to the plaintiff of the severance 
of joint status between themselves ami in the absence of such notice the defendants’ 
joint family should be deemed to have continued- as joint and defendant No. 15 
should be deemed to have continued to enjoy the status of the manager or karta of 
the said joint family and as such entitled to make acknowledgments or part-pay- 
ments in respect of the debt due by the defendants’ joint family to the plaintiff so 
as to, extend the period of limitation. If therefore defendant No. 15 executed the 
promissory note in favour of the plaintiff on February 6, 1938, without any intima- 
tion having been given either by defendant No. 15 or the other members of the 
‘defendants’ joint family ‘of the severance of joint status between themselves or of 
‘defendant No. 15, thé manager or karta of the defendants’ jomt family, having ceased 
to enjoy the status of such manager or karta thereof, the promissory note dated 
February 6, 1938, constituted a valid acknowledgment signed by defendant No. 15 - 
in favour of the plaintiff in his capacity as the manager or karta of the defendants’ 
joint family and therefore as the agent duly anthorised in that behalf by.the defend- 
ants’ joint family, within the meaning of s. 19 of the Indian Limitation Act. 

After February 6, 1938, the next document to be considered for the purpose of 
Himitation is the agreement dated March 5, 1938, executed between defendant No. 1 
and defendant No. 15. In that document, as I have already stated, the sum of 
Rs. 8,005 was shown as the aggregate liability of the firm of Bhaga Bhaushet and 
Atmaram Hari to the plaintiff and was taken over by defendant No. 1 and defend- 
‘ant No. iea he eetnles Bend A ee A This 
agreement tes a definite and unequivocal acknowledgment of liability in res- 
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pect of the said debt due by the defendąpts’ joint family to the plaintiff but would 
only serve to eave the bar of limitation as against defendant ‘No. 1 and defendarit 
No. 15, they being the only signatories to that document, though no doubt the “sons. 
of defendant No. 1 and the sons of defendant+No. 15 would‘ also be liable to the 


$ extent of their interest in the joint family properties by reason of the pious obligation 


of the Hindu sons ta pay the debts of their fai not being avyavakarik, ie. - illegal 
or immoral. After the partition suit, No. 347 of 1939, came to be filed in this Court 


"between the members of the defendants’ joint family} a consent order was taken on the 


notice of motion for the appointment of a receiver pf the properties belonging to the 
defendants’ jou family on April 13, 1939. The consent terms Were signed by the res- - 
pective counsel for the parties and an onder was accordingly drawn up on April 13, 
1939. The order, a3 I have already stated, provided that the shops and tobacco 


: warehouses and pan vakhar mentioned in exhibit B to the plaint in that suit should 


be conducted by the respective parties then in possession thereof but that they should 
not deal with the assets of the-same except in the ordinary course of busines and for 
payment of liabilities mentioned in the agreement dated March 5, 1938; and made bet- 
ween defendant Na 1 and defendant No, 15. The said consent terms signed by coun- 
sel for the respective parties thus constituted an acknowledgment inter aha of the debt 


- due by the defendante’ joint family to the plaintiff in the sum of Rs. 8,055 and 


was a valid acknowledgment within the meaning of s. 19 of the Indian Limitation 
Act signed by the agents duly authorised in that behalf of the parties to that suit, 
viz. the various members of the defendants’ joint family. This consent order was 
dated April 13, 1939, and being an acknowledgment of liability in respect of the 
monies due at the foot-of the promissory note or the debt secured thereby signed 
by the agents duly authorised in that behalf of the various members of the defend- 
ants’ joint family within the period pf limitation, started a fresh period of limita- 
tion from April 13, 1939, with the result that the present suit filed by the plaintiff 
O ae a amounl together re anterak eae due Caereaony Gas Apat 22 
1941, was well within time. 

Ane comment erna -aeiivell: a Pein the parca De aron at Na 347 
of 1939 on November 22, 1939, which were also signed by counsel for the respective 
parties and which were drawn up in the consent preliminary decree dated November 
22, 1939, provided, that the Commissioner for taking accounts do pay the debts and 
liabilities of the joint family first and then the costs provided for in cl. 12 thereof ; 
also that the Commissioner for taking accounts should ascertain the debts and liabi- 
lities of the joint family as on February 5, 1928. In accordance therewith a statement 
of accounts -of the liabilities of the joint family estate was filed by defendants 
Nos. 15 to 18 through their attorneys Messrs. Manohar & Co. on October 7, 1941, 
item 53 whereof showed the amount due by the defendants’ joint family to the 
plaintiff at the sum of Rs. 8,085. No objection was taken to the statement 
of accounts of the liability of the joint family estate and in particular to item 53 
thereof appertaining to the debt due by the defendants to the plaintiff as aforesaid. 


- These consent terms dated November 22, 1939, signed by the respective counsel of 


the parties, viz. the various members of the defendants’ joint family} also constituted 
an acknowledgment validly signed by the duly authorised agents of the various mem- 
bers of the defendants’ joint family in ¢hat behalf before the expiry of the period 
of limitation and ‘started a fresh period of limitation on November 22, 1939, with 
the result that the present suit by the plaintiff on April 22, 1941, was well within 
time. 

Even if I may be wrong in my appreciation of the legal position as discussed above 
in regard to the defendants’ joint family to be deemed to continue as joint and de- 
fendant No. 15 the manager or karta of the defendants’ joint family deemed to 
continue as the manager or karta thereof, in the absence of inti on to the con- 
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trary having been given to the plaintiff by defendant No. 15 or the other membere 
of the defendants’ joint family, on and after February 5, 1938,°there is a further 
aspect of the case which really supports the plaintiff. As I have already stated in the 
earlier portion of my judgment, the parties to the partition suit No. 437 of 1939 
arrived at consent terms on November 22, 1939, according to which the partition 
effected on February 5, 1988, set aside and a fresh agreement was arrived at 
between them whereby a partition effected between the members of the defend- 
ante’ joint family, though certain arrangements which had been arrived at between 
them on Febniary 5, 1938, were confirmed and dgalings mith the properties and assets 
of the joint fatnilp by the various members thereof were accounted for as from 
February 5, 1938. The eaid consent terms, in my opinion, treated the defendants’ 
joint family as joint up to November 22, 1969, and validated all the transactions 
entered into by the respective “members of the defendants’ joint family as having 
been entered into by them on behalf af the whole family, though so far as account- 
ing inier se was concerned, the several members of the family were considered res- 
ponsible for their respective dealings with items of joint family properties and assets 
which had come into their possession since February 5, 1938. The acknowledgment 
of liability made by gefendant No. 15 in respect of the debt due by the defendants’ 
joint family to the plaintiff by executing the promissory note on February 6, 
1938, was thus a valid acknogyledgment within the meaning of 8. 19 of the Indian 
Limitation Act, and the consent terms dated November 22, 1939, signed by the 
respective counsel for the parties constituted a further acknowledgment of liability 
to the plaintiff within the period of limitation bringing the suit filed by the plaint- 
iff on April 22, 1941, well within time as already pointed out above. , 

Under these circumstances, it is not necessary to consider whether there was an 
acknowledgment of liability within the ing of s. 19 of the Indian Limitation Act 
contained in paras. 1, 4, 5 and 7 of the wri statement of the defendanta Nos. 1 
to 9 as contended by Mr. Laud. ft id also unneceseary to consider the effect of the 
endorsement made by defendant No. 15 on January 5, ‘1941, at the foot of the pro- 
fhissory note dated February 6, 1938, as regards the part-payment of Rs. 25 towards 
the principal amount due under the promissory note. If at all, that endorsement 
of part-payment would be of avalleagainst defendant No. 15 and his sons by reason 
of the pious obligation ‘of the Hindu sons to pay the father’s debts which are not 
avyavakarik, ie. illegal or immoral, but would not save the suit-from the bar of 
limitation if any as regards the other defendants, because by January 5, 1941, the 
plaintiff had certainly known of the severance of joint status between the members of 
the defendants’ joint family by the institution of the partition suit No. 347 of 1939. 
1, therefore, hold that the plaintifs suit is not barred by the law of limitation 
and answer the only issue raised by Mr. Banaji, viz. ‘ ‘Whether the plaintifs suit 
against defendants Nos. 1 to 4 is barred by the law of limitation?” in the negative. 
In the result, there will be a decree in favour of the plaintiff against defendant No. 
15 personally and against the other defendagts limited ta the extent of their share, 
Tight, title and interest in the properties belonging to the defendants’ joint family 
for the sum of Rs. 8,055 with interest thereon at the rate of twelve annas per çent 
per month from February 6, 1938, till judgment, costs of this suit and interest: on 
judgment at the rate of six per cent. per annum till payment. 

Attorneys for plaintiff : Khanderao, Laud & Co. 

Attomeys for defendants : Patel & Ezekiel. 
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Before Mr. Jugtice Coyajee. 
LADY DINBAI PETIT v. M. S. NORONHA.* 


Writ of prokibition—Writ of certiorari—Specific Relief Act (I of 1877), Sec. 45—Government 
of India Act, 1935 (26 Geo. V, c. 2), Sec. 306—Writ against Government, whether com- 
petent. 

Section 45 of the Specific Relief Act, 1877, c both a writ of mandamus and a 
writ of prohibition. . 

The Court will not ordinarily grant a writ of prohibition where the party aggrieved 
A a ce a OL en 


duding the Governor of a Province, int view of a. 306 of tfe Government of India Act, 1935, 


Writs of prohibition and certiorari. 

The petitioners, Lady Dowager Petit and others, were trustees under a deed of trust 
made by Sir Dinshaw Manekji Petit (second Baronet) om January 17, 1981, and 
were as wich owners of a plot of land admeasuring 1,10,000 square yards situated at 
Tardeo junction in Bombay. 

Early in January, 1942, the Controllér of Supplies representthg the Motor Vehicles 
Directorate (Ordinance Department) desired to have the land as a storage area for 
‘their motor vehicles, spare parts, etc, and in March, 1842, entered into possession of a 
portion of the land under an agreement for lease. In the beginning of April, 1942, the 
Collector of Bombay served a notice on the petitioners that the Government of India 
“had requisitioned the whole land under r. 79 of the Defence of India Rules read with 
the Government of India Notification No. 824-OR/41, dated October 4, 1941. 

On October 28, 1942, the Collector of Bombay issued a notice to the petitioners 
that it was decided to acquire the preperty under r. 75A of the Defence of India 
Rules. As the result of further correspondence between the parties Government offered 
to pay Ra 22,49,770 as compensation for acquisition and Ra 6,880 per month as 
rent from the date of notice (April 1, 1942) to the dafe of payment of the above amount. 
The petitioners accepted the amount’ under, protest and daimed reference to arbitration 
to determine the amount ofi compensation under $, 19 of the Defence of India “Act. 

On July 12, 1944, the Collector of Bombay informed the petitioners that! the Gov- 
ernment of Bombay had appointed M. S. Noronha, Chief Judge of the Small Causes 
Court at Bombay, as the arbitrator. 

On August 25, 1944, the petitioners filed a petition in the High Court for a writ of 
certiorari against M. S. Noronha “ calling for the records of the said arbitration before 
him and after looking into the same, quash the arbitration proceedings before him.” 
‘They also prayed for a writ of prohibition against him “ prohibiting him from proceed- 
ing with or continuing to proceed with the said arbitration proceedings or to pasa any 
ordem therein”. They further prayed for an order and injunction against the res- 
pondent under a, 45 of the Specific Relief Act, 1877, “to forbear from further exer- 
-cising any jurisdiction as an arbitrator or doing any act or forbear from taking or 
commencing or continuing to take or commence any proceedings in the matter of the 
said arbitration before him.” 

K. M. Munshi, with F. J. Coliman and R. J, Kolah, for the petitioners. 

N. P. Engineer, Advocate General, with M. M. Jhaveri, for the respondent and the 
Province of Bombay. 

M. C. Setalvad, with G. N. Joshi, for the Government of India.  — 


COYAJEE J. The petitioners are the trustees af a deed of trust dated January 17, 
1931, and as such owners of immoveable property situate at Tardeo junction in Bom- 


* Decided, March 27, 1945, O. C. J.- Miscellaneous No, 127: of 
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bay. A considerable part of this piece of, property was desired by the Controller of 
Supplies for a storage area for motor vehicles, spare parte, etc.,*and in the month 
of March, 1942, got possession of the portion of land under an agreement to lease. 
Subsequent to that and before the tease could be executed, the Collector of Bombay 
served an order on the petitioners on April 1, 1942, under r. 79 of the Defence of India 
Rules under a certain Notification bf the same date whereby the piece of land was 
requisitioned from the date of the said order. The petitioners pointed out that the 
property had been taken possession of by the Department of Supply, Central Gov- 
ernment, under the agreement te lease. On Maye4, 1942, the Controller of Supplies 
was addressed a leer by the petitioners forwarding the agreement to lease for his 
approval. On December 3, 1942, the petitioners received a letter from the Controller 
of Supplies informing them that ¿he Collector of Bombay had served on April 1, 1942, 
on the petitioners a requisition order and the requisitioning authority would pay, the 
petitioners as owners rent for the property payable by the requisitioning authority, 
namely, the Collector of Bombay. The Controller further informed the petitioners 
that the Government of India had concluded with the Government of Bombay in 
that behalf an arrangement whereby the Government of Bombay would lease to the 
Supply Department, @overnment of India, suth portion of the requisitioned property 
as the Supply Department may require and that the factum of the requisition had 
put an end to all existing contrficts, leases, etc. and that therefore the Government of 
India could not hold the land from and after the date of the requisition order on 
lease from the trustees. On October 28, 1942, the Collector of Bombay. served the 
petitioners with a notica which after referring ta hia order of April 1, 1942, further 
intimated. td the petitioners that the property had` been acquired pursuant to the 
requisition under r. 75A of the Defence of India Rules under which the property had 
been requisitioned. The Government thereafter invited the petitioners to file their 
claim for compengation for the acquisition of the said land: by the Government and 
offered to pay Ra. 22,49,770 as compensation for the acquisition of the property plus 
Rs. 6,880 per month by, way of rent from April 1, 1942, until the date of Acquisition. 
The petitionera thereupon intimated the Collector of Bombay that the amount offered 
was entirely inadequate and requested that the matter should be referred ta arbitra- 
tion under a. 19 of the Defence of India Act and offered ta receive the amount and 
accept the same under protest and without prejudice to all their rights and conten- 
tions. On May 20, 1944, the Government did pay and the petitioners did receive 
Ra. 22,49,770 which the petitioners say they have accepted under protest. On May 
5, 1944, the petitioners’ solicitors wrote to the Collector of Bombay reminding him 
about the arbitration to be held and the delay caused. Further correspondence ensued 
in which the petitioners from time to time reminded the Collector of Bombay about the 
inadequacy of compensation and enquiring what stepe had been taken for referring 
the matter to arbitration. A further reminder was sant byl the petitioners’ solicitors 
on July 1, and it is important to note that on July 8 the petitioners’ solicitors wrote 
that one aseessor should be appointed by the Government and one by the petitioners 
to assist the arbitrator. The Government intimated the petitioners by their reply 
dated July 14 that they had appointed an expert to assist the arbitrator under s. 19{¢) 
of the Defence of India Act. 


The petitioners were thereafter intimated that the Government of Bombay had 
appointed Mr. Noronha, Chief Judge of the Small Causes Court, Bombay, as arbit- 
rator under sB. 19 of the Defence of India Act to assess compensation payable to the 
petitioners. The arbitrator fixed a date for proceeding with the arbitration. In the 
meanwhile the petitioners had applied to this Court under the reliefs asked for on this 
petition. grounds on which reliefs are asked and which I ‘shall refer to hereafter 
are numer but the main’ ground is that the appointment of the arbitrator is 
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ultra vires the powers of the Government of Bombay. That in fact the requisitioning 
authority was the €entral Government and the acquisition was by the Government of 
. Bombay. That the delegation of powers by the Central Government to the Provincial 
Government was ultra vires and that the acquisition was made for a collateral purpose, 
namely, to deprive the petitioners of their right, namely, the fifteen per cent. over and 
above the compensation that they would be entifled to under s. 23(2). of the Land 
Acquisition Act. The petitioners eay that the order dated April 1, 1942, is ultra vires 
the Government of India Act and the order of acquisition dated’ October 28, 1942, 
is ultra vires the Governmept of India Act. That eyen if it were not ullra vires, it 
is void not being bona fide, namely, the acquisition being one fora collateral purpose, 
and they further maintain that both the appointment of Mr. Noronha as an arbi- 


trator and the reference to him are ultra vires the Defence of India Act and the 
Government of India Act. . 


In these circumstances the petitioners challenge the proceedings before the arbitrator 
on two main grounds, that the appointment of Mr. Noronha, the respondent, as arbi- 
trator is wiira vires and that the respondent suffers from lack of jurisdiction which 
is patent on the face of the orders made and there is also further latent lack of juris- 
diction which would be found on evidence being recorded to thê effect that the object 
of thd acquisition was really a collateral ane and that the acquisition was therefore 
not bona, fide. ` ° 


‘Tie petition before it came up for hearing was presented to me when aj rule was 
issued on August 26, 1944, and the rule was served under r., 584 of the High Court 
Rules on the Province of Bombay as well as the Central Government. The! petition 
is resisted by the Advocate General who appears for the Province of Bombay om the 
ground that the requisitioning authority and the acquiring authority were the same, 
namely, the Province of Bombay throttgh the Collector of Bombay, that the proceed- 
ings are intra vires the powers of the Government under the Defence of India Act 
and the Government of India Act, 1985, :and they deny that the acquisition is for any 
collateral purpose as alleged by the petitioners. ‘4 
The petition after setting out’ the grievance of the petitioners points out that the 
power to appoint an arbitrator is vested in the Central Government and not in the 
Provincial Government and also the rule making power to frame rules contemplated 
by sub-es. (2) and (3), of s. 19 of the Defence of India Act are the powers that can 
be exercised by the Central Government only, that the delegation) of such powers as 
regards the appointment of the arbitrator and as regards the delegation of powers 
to frame rules are ultra vires the Government of India Further, they maintain that 
in these circumstances the petitioners are entitled ta come to Court on these allega- 
tions for the ius of a writ of certiorari against the respondent or a writ of prohibi- 
tion against the respondent and the respondent may be directed by an order and in- 
junction of this Court under s. 45 of the Specific Relief Act to forbear the further 
exercise of jurisdiction as an arbitrafon The petitioners have served the Government 
of Bombay with a notice under s. 80 of the Code of Civil Procedure dated August 17, 
1944, in which all these grounds in detail are set out and they say further that they 
propose to file a suit for a declaration that r. 75A! of the Defence of India Rules, is 
illegal and invalid, for a further ‘declaration that the order of the Collector of 
Bombay dated October 28 1942, is ultra vires, illegal and not effective, for a further 
declaration that the possession is illegal, wrongful and unjustified and amounts to 
wrongful occupation of the petitioners’ property, for an order handing over possession 
of the property to the.petitioners, for fixing of the sum of Ra. 20,000 per month as 
compensation for wrongful use and occupation and for an injunction against the 
defendants to the suit from proceeding with the arbitration under s. 19 the Defence 
of India Act. They further say that the facts stated in that notice co itute the peti- 
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tioners’ cause of action and that they may take such further steps to stop the arbi- 
tration proceedings as they may be advised. . 

It is presumably in pursuance of the advice referred to in the penultimate paragraph 
of the notice under s. 80 of the Code of Civil Procedure that the petitioners have 
approached this Court for the reliefs asked for on this petition. 

On the petition and the affidavits being read to the Court the Advocate General 
has raised and argued a preliminary point to the effect that! the petition is misconceiv- 
ed and therefore should be dismissed. The Advocate General argued this point on the 
footing that even if there was a patent lack of jurisdiction en the face of the proceed- 
ings before the arbitfator and without admitting the same, the Court mill not enter- 
tain the petition and grant any of the reliefs asked for. The Advocate General points 
out that the Government is direttly and substantially concerned and would be directly 
and substantially affected by any order made. That any order madd for the writ of 
mandamus or for the writ of prohibition would offend against and contravene the 
provisions of s. 45 of the Specific Relief Act, sub-cl. (f). That the writ of certiorari 
will also not lie as the power of the High Court to issue such a writ is not challenged 
but that it is statutorily limited and will not be issued so as to affect the Government. 
- A further point has been made namely that the issue of any of the writs asked for 
would not be either an adequate or a complete remedy, because the grievance of the 
petitioners is that the Government have wrongfully acquired and wrongfully taken 
possession of the property and have already served the Government with a notice 
wunder s. 80 of the Code of Civil Procedure in comnection with the contemplated suit 
. and that all the reliefs asked for would really be embraced in the suit and the suit is 
the only remedy and proper remedy in the circumstances of the case. It is further 
contended that in that suit if necessary the plaintiffs can ask for an injunction against 
the defendants restraining them as parties to the suit from proceeding with the arbi- 
‘tration and that the suit is the only proceeding whereby there could be complete ad- 
judication on all pointe raised by the petitioners. It is further argued that under s. 19 
of, the Defence of India Act if the petitionera have a grievance then an appeal does 
lie to the High Court itself against any award that the arbitrator may make and -that 
in this case there ia no question of appeal being limited by the quantum of compensa- 
-tion awarded. The learned Advocate General has further argued and emphasised that 
if the acquisition is void, the award would be a nullity and would not injure the peti- 
-tionera, and that in any event on the facts of the case as the reference is only for the 
purposes of determining whether the petitioners are entitled to anything more than 
Rs. 22,49,770 received by them, the award if made could only be made in favour of 
the petitioners. In other words there can be no injury to the petitioners by the 
arbitration proceedings and therefore no case is made out for interference by the 
«Court by granting any of the extraordinary reliefs asked for on the petition. 

Mr. Munshi on behalf of the petitioners has maintained that the very basis of the 
‘petition is that the compensation is inadequate, and that, under s. 19(¢) of the De- 
fence of India Act the arbitrator in making the award shall have regard to subs. (1) 
of a. 23 of the Land Acquisition Act, 1894, and under sub-cl. (g) nothing in law for the 
-time being in force shall apply to arbitration under this section. Mr. Munshi therefere 
-emphasised the point that the arbitrator d not be entitled to grant the fifteen per 
cent. over and above the compensation a under s. 23(2) of the Land Acquisi- 
tion Act which the petitioners would be entitled to if the properties were acquired 
‘by the Government in the normal course of proceedings under the Land Acquisition 
Act, and that the Government are attempting to deprive the petitioners of the above- 
ee ee 

Legislation which js necessarily legislation of a temporary’ nature. 
Slama t which would apply to every instance in which there is acquisition 
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under the Defence of India Act. Mr. Munshi argued that the petition is not mis- 
conceived, that any order made under the- petition would. be really against the res- 
pondent for staying the arbitration and would not be against the Government. Mr. 
Munshi says that he is asking for relief only against Mr. Noronha, the respondent, 
and no one else- He further says that an injunction in the guit that could be filed 
would not go against Mr. Noronha and that in’ these circumstances the petition is in 
order and not misconceived. - e 


On these contehtions I have decided to try the preliminary point raised by the 
Advocate General and angwer thay question before hearing the petition on merits. — 
The petition aske for reliefs I have set out above against the fespondent. As I have 
stated, the Government of Bombay and the Government of India have been made 
parties to these proceedings under rT.. 584 of the High*Court Rules, and that rule says - 
that any mile under ch. viii of the Specife Relief Act may in the discretion of the 
Court be served'on “any, party affected by the act to be done or forborme”. The 
rule runs parallel to the new O. XXVIIA of the Code of Civil Procedure, although it 
does not fall thereunder. It is contended by the Advocate General that Government of 
India and Government of Bombay are parties to these proceedings and they are the 
substantial parties that would be affeoted because they wouldsbe bound by any order 
made, In fact it is argued that if they were not bound by any order made, then the 
‘order itself would be infructuous. That these proceedings are really against the Pro- 
vince of Bombay beifig the other party. to the proceedings. That in alk proceedings 
for such a relief the other party is a necessary party and as such necessary party is 
called upon to show cause although the petition im ite inception may not cite such 2 
party, and that is why the Court ia entitled under r. 584 to have the rule served on 
the parties affected thereby, and the Government are now here to show cause against 
the petitioners. It is dibmitted by the Advocate General that the order would not 
merely be against the respondent because the ruje is directed against! the Province of 
Bombay, and the process if any would be against the Province of Bombay and they 


are therefore as much parties to the proceedings ae the tribunal, namely, the arbitrator 
who is the respondent. 


For the purposes of considering the question arising on the preliminary point the 
Advocate General has first drawn my attention fo s. 45 of the Specific Relief Act. It 
has been held that the conditions set out in cls. (a): to (e) of s. 45 are cumulative, 
ao that no order can be made under this section unless they are all eatisfied, and the 
Advocate General argued first that these conditions are not satisfied, and, secondly, 
argued that even if satisfied, any process issued would offend against sub-cl. (f) of a 45 
of the Specific Relief Act. The learned Advocate General began his argument by point- 
ing out that under r. 75(3) of the Defence of India Act where a notice of acquisition 
is served’on the owner of the property, then at the beginning of the date on which the 
notice is served the property shall vest in the Government free from incumbrance, and 
that on such notice being served the period of requisition shall end. In other words on 
the service of the notice the vesting Of thd property in the Government is complete. 
On the other hand under s. 16 of the Land Acquisition Act land only vests in the Crown 
- free from all incumbrances after an award is made under s: 11 of the Act, and not: 
until then.: It is therefore contended that any order made must therefore fall under 
a. 45 of the Specific Relief Act and offe against sub-cl. (f) of the said section. 


I may first say that it has been argued by the Advocate General that s. 45 of the 
Specific Relief Act embraces both the writs, namely, writ of mandamus as well as writ of 
prohibition, and this proposition is disputed strenuously by Mr. Munshi although Mr. 
Munshi has conceded in his argument that if e. 45 embraces the writ of prohibition then 
Oe peas wend. E te oean p ee The 
Advocate General maintained that neither the writ of mandamus nor writ of prohi- 
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bition in these circumstances would go in the light of the provisions of « 45, and for 
that he has relied upon a decision of a division bench-of this High Ceurt in the case of 
Makomedalii v. Jafferbhoy,1 Two propositions were laid down in that appeal, one that 
conditions (a), to (e) of the proviso ta a. 45 are cumulative ao that no order can be 
made under this section unless they are all satisfied, and that proceedings under this 
section are in substitution of proceedthgs for both the writ of mandamus and the writ 
of prohibition according to English practice. At p. 269 this proposition is laid down 
and discussed by Macleod C. J. who first describes the writ of mandamus, then des- 
cribes what is the writ of prohibition and then proceeds tọ discuæ the principles by 
which Courts will be guided in such matters, Mhe learned Chief Justice arrived at 
the conclusion that in the circumstances of that case the writ of prohibition did not lie 
as they come within s, 45 and said as follows (p 271) :— 

“In effect we are asked to make’ an orde? preventing the Governor from ascertaining in 
a manner which seems to him proper the amount of costa payable by the losing party in. 
an electoral inquiry, which is forbidden by proviso (f) to a 45.” 

There .also the prohibition askect for was against Mr. Gillett, the Taxing Master of 
the High Court, and the injury described was the payment of the bill when taxed, and. 
the learned Chief Justice held that that was*not the kind of injury contemplated 
by proviso (e) tos. 45. This judgment has been relied upon by the Advocate General 
for the purpose of showing thateany order made for the iseue of writ of prohibition. 
would come within the ambit of s. 45 and would be im contravention of proviso (f) 
to s 45. Mr. Munshi has strenuously attempted to show that s. 45 only refers to a 
writ of mandamus, and he based his argument on the fact that by s. 50 of the Specific 
Relief Act it is laid down that “ neither the High Court nor any Judge thereof shall 
hereafter iseue any writ of mandamus.” Mr. Munshi further says in connection with. 
the writ. of prohibition that if:it had been inteaded by the Legislature to deprive the 
High Court of the power to issue the writ of prohibition, then that would have been. 
set out in s. 50 in terme. One has to read s. 50 and s. 45 together. Section 45 itself 
talks of any specific act to be done or forborne and the proviso (b) talkb of such 
doing or forbearing. Therefore, in my opinion, the word mandamus used in a. 50 is 
to be construed with reference to the context in s. 45, and reading these together it 
appears that the word mandamus is flsed in a broad sense. I am not only fortified in: 
that view by the decision of the Division Bench of this High Court cited above, but 
in the absence of amy other authority cited on the subject, I am bound by the decision 
in that case and I do respectfully agree with the reasoning set out therein. In these 
circumstances in my opinion s. 45 must be read both in connection with a writ of 
mandamus as well as for a writ of prohibition. 

The Advocate General has proceeded to amplify his argument by saying that pro- 
- visa (a) to s. 45 of the Specific Relief Act is not complied with because the contem- 
plated proceedings in the arbitration cannot and do not injure the petitioners. The 
acquisition is complete, the property is vested in the Government and the Government 
have taken possession of it. The award would’be an award as regards compensation 
to be paid. It is admitted by Mr. Munshi that the gravamen of the complaint is 
that the compensation offered and paid and received under protest is entirely inade-° 
quate and that the petitioners applied for arbitration to obtain more. Therefore any 
award made first of all cannot be an awarfl against the petitioners in the sense of 
reducing the amount already offered and paid. On this subject the Advocate General 
has referred me to the observations of Beaumont C. J. in the case of Ramdas v. 
Ailas Mills Co.3 where it was held that to entitle a person to relief by way of injunc~ 
tion he must show that he has suffered a legal wrong, that the obtaining of an entirely 
wrong award from an arbitrator does not inflict a legal wrong upon the pereon against: 


1 (1925) Š Bom. L. R. 264. 2 (1930) 33 Bom. L. R. 19. 
R 64. 
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whom the award is made and does not entitle such persan to recover damages. Inas- 
much as the doing of the act does not give rise to a claim for damages, the Court has 
no jurisdiction to restrain the committal of the act by injunction. The learned Chief 
Justice observed as follows (p. 23) :— ` 

“In my opinion, the general principle ia clear that a plaintiff ia not entitled to come to 
this Court and to ask for an injunction against the commission of an act which inflicts no 
legal wrong upon him. ..the Court haa laid it dowa that where an action has been brought 
impeaching the agreement on equitable grounds, the Court could restrain the defendant 
dron pa eee to apne pe pen the eteriniaton OL: HE ues cee ee at 


And thè learned Chief Jasi EE by saying,as follows (p. 25) :— : 

“I am disposed to think that where in an action the validity or existence of the contract 
is challenged om any ground, the Court bas jurisdiction to restrain arbitration proceedings 
under the agreement until that question has bten determined.” 


The Advocate General has further referred me to Halsbury’s Laws of England, Vol. I, 
p. 631, where it is set out that the Court will not, as a mule, restrain an arbitrator from 
proceeding with a reference on the ground that the award will be inoperative; but 
where the submission itself is impeached, an injunction may be granted to restrain the 
arbitrator from proceeding until the question of the validity of the submiseion has been 
determined. I am also referred to Russell on Arbitrgtion, 13th edn, p. 654, In the 
circumstances it is contended that no injury to the petitioners is disclosed as contem- 
plated by proviso (a) tos. 45. Similar observations are made by Macleod C. J. in the 
case referred to above, namely, Mahomedalli v. Jafferbhai, and the learned Chief Jus- 
tice observed as follows (p. 270) :— 


“No doubt the obligation to pay the costs would cause amw injury to the person who had 
to pay thenl, but that wold not be the kind of injury which is included within proviso (a).” 
In my opinion, therefore, the petitioners are not, in a position to show any injury to 
them as contemplated by a, 45, provisa (a), of the Specific Relief Act, because as ob- 
served by Beaumont C, J. in Ramdas v, Atlas Mulls Co. (p. 23) :— . 


“There are a great many acta, which may inflict annoyance and occasion costs and ex- 
pense, -which, in the popular sense af the word, are a nuisance ta another person but which 
do not amount to a nuisance in the legal sense of*the word, and give risa to no cause of 
action, are, in fact, damnum sine injuria.” 

It is also contended that the conditions of proviso (b) are not complied with, 
because the forbearing is not clearly incumbent on the arbitrator because the question 
of jurisdiction or lack of jurisdiction must be clear on the face of the position and in 
the circumstances it cannot be argued that it is incumbent on the arbitrator to“ forbear 
from proceeding. I need not dilate on this pomt as I am of the opinion that certain 
other conditions of the other provisos to the section are not complied with It is 
also contended that proviso (c) is not complied with inasmuch as in fact the. arbitra- 
tian was invited by the petitioners, they pressed by repeated reminders for’the appoint- 
ment of the arbitrator and for the appointment of assessors and that! therefore it is 
not consonant with right and justice to ask the arbitrator to forbear. As [ am of 
` the opinion that provisions (4), (d) and (e) are not complied with, it is not Beaty 
to come to a finding on this point. i 

As regards provisos (d) and (e), it ia argued on behalf of the Government of Bom- ` 
bay that the petitioners have other specific and adequate legal remedy. First of all 
it is contended that s. 19 of the Defence of India Act under which this arbitration is 
proceeding does under sub-cl. (f) allow an appeal to the petitioners and that the appeal 
lies to thia High Court and it is contended that where an appeal lies prohibition will 
not lie. The question of jurisdiction itself can he taken before the sey pE E 
question can be further pursued in appeal. On this I am referred decisions, 
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one of them being the case of Turner v. Kingsbury Collieries, Ld It was held in that 
case that a writ of prohibition will not lie to a County Court Judge When sitting and 
adjudicating under the provisions of the Workmen’s Compensation Act, 1906, one of 
the grounds being that the Act itself provides one remedy and one remedy only for 
-an error in an award of a-County Cqurt Judge when sitting and adjudicating under 
that Act, namely, by appeal to the Court of Appeal. At page 174 Mr. Justice Mc- 
Cardie obeerved that the question thefe was whether the society can select at their 
, option either an appeal to the Court of Appeal or Prohibition from a King's Bench 
Judge or a Divisional Court where gxcess of jurisdiction is alleged. The learned Judge 
quotes Short and Méflor (p. 256) where it has been laid down that “it may be 
stated broadly that where an appeal lies prohibition does not”. The learned Judge 
observed that there is no absolut& fechnical obstacle to the co-existence of both prohi- 
bition and appeal. and again quoted Short and Mellor’s Crown Office Practice, 2nd 
-ed., p. 251, as saying (p. 175) :— 

“Seeing that all appeals from inferior Courts lie really to the same ultimate Court of 

Appeal, it is probable that the Courts will be unwilling to grant prohibition in any matters 
which can be corrected on appeal.” 
On the consideration of these Propositions thé learned Judge concluded by saying 
that the point at issue there can be dealt with rapidly, powerfully and with substan- 
‘tial finality by the Court of Appel, and taking all the arguments into consideration he 
dismissed the application for a wnt of prohibition. The fact that the Court of App-zal 
is the same, namely, the High Court and the highest Court does seem to weigh in 
the consideration of this propopition. In the other case of Makomed Abdu] Cader Vv. 
Kaufman? the Judicial Committee of the Privy Council also refused to 
interfere on similar grounds. There the contention was that the application for a writ 
-of prohibition was misconceived inasmuch as there was a right of appeal from the œn- 
-viction and therefore prohibition did not lie. Lord Phillimore merely observed that in 
‘the circumstances they were not convinced that prohibition lay in the arcumptances 
. of the case. It is further contended by the Advocate General that a 30(a) atd 30(c) 
of the Indian Arbitration Act are made applicable to these proceedings under the rules 
. made, and that if s. 30, sub-es. (a) and (c) are made applicable, it would involve a 
question of jurisdiction also. 

Alternatively it has been argued by the Advocate General that a suit provides the 
-oaly adequate remedy in the circumptances of the case. The petition discloses iden- 
-tically what is disclosed in the notice served by the petitioners under s. 80 of the 
‘Code of Civil Procedure, that they want in that suit a declaration of title to posses- 
gion and compensation for the usea and occupation. It completely covers all reliefs 
, asked for by the petitioners. What is‘ more is that the petitioners in that suit can 
ask for an injunction. It was strenuously argued by Mr. Munshi that the respon- 
dent Mr. Noronba could not possibly be made a party to that suit and therefore there 
cannot be any injunction against him from proceeding with the arbitration. I am 
-afraid this argument cannot stand examination” Tt is obvious that in that suit the 
Government would be made a party and a party to the arbitration who is a party to 
-the suit can be restrained by an injudction under certain circumstances of the case 
as is done by this Court in proper cases, ang once that is done the arbitration pro- 
‘ceedings would be stayed by restraining the party to the suit from proceeding there- 
-with. This clase of cases is contemplated by Beaumont C. J. im the case of Ramdas 
-v. Ailas Mills Co. in hia observations at p. 25. The Advocate General has referred me 
to two cases, Howell v. Addison? and Carltona Limited v. Commissioner of Works* 
In the second of these cases the sole question before the Court related 


1 [1921] 3 B. 169. 3 [1943] 1 A. E. R. 29. 
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to the validity, of the order of the, Commissioner of “Works in requisitioning 
the premises. These two cases show that under Emergency Legislation the 
proper manner of redressing the grievance is by a regular suit and asking for an 
injunction in the suit. There are now a eeries of cases in England under Emergency 
Legislation, but these.cases show that this is the proper proper proceeding and not by a writ 
of prohibition or by a writ of certiorari, and if the latter were the proper proceedings, 
one would have found precedents of that kinti reported in recent English decisions. 
The Advocate General has on this’ point referred me to The Queen v. Charity Com-. 
missioners for England ad Walgs,: where it was eld that writ of mandamus ought. 
not to iue on the ground that the applicants had alternativ® convenient and effec- 
tual remedies namely, by proceedinga to have the question decided under the Chari- 
table Trusts Act. Tt is true, as pointed out by Mf Munshi, that here the remedy 
provided was a specific remedy under a Uistinct and specific act. The next case is 
Rer v. Dymock (Vicar and, Churchwardens)?. This was a rule nisi to show cause 
why a writ of mandamus should not issue commanding the Churchwardena to restore 
the applicant to the office of the Sexton of the Church on the grouné that the office 
of Sexton was a freehold office. There Mr. Justice Darling, afterwais Loni Daring, 
DDr VaN 2a LO (D: 153) :— . 

“ There ia another grourid on which the application fafa, namely, that mandamus is not 

the only remedy open to the applicant. If he is entitled to the office of Sexton as a free- 
bold for life he can bring an action to recover fees.” 
In The Queen v. Registrar of Joint Stock Companies? an application waa made 
for a mandamus to compel the Registrar of Joint Stock Companies to file a contract 
which he had refused to file on the ground that it was insufficiently stamped, it was 
held that the proper mode of questioning the legality of the Registrar’s refusal was 
by obtaining the opinion of the Commissioners of Inland Revenue and appealing from 
their decision to the High Court under the appmopriate sections of the Stamp Act, and 
therefore as there was another appropriate remedy, a mandamus must be refused. 
It is tru that a mandamus was granted in the case of Rex V. Christ's Hospital Gov- 
ernors, Dunn, Ex parte. In that case the Endowed Schools Act provided that a cer- 
“tain number of the Council of Almonere should be appointed by the governors on the 
recommendation of the Lard Mayor and Aldermen of the City of London. The 
governors who claimed discretion as to appointing a person so recommended refused 
to appoint a person recommended by the Lord Mayor and Aklermen. It was held 
that the word “ recommendation” in cl. 19 was to be construed as a nomination upon 
which the governors were bound to act and that in the circumstances mandamus was 
the proper remedy to compel the governors to perform the duty of appointing the 
person recommended. In this case on the face of it it is obviously’ a case of manda- 
mus and as observed by Darling J. (p. 23) :— 

“I do not think that either of the procemes suggested here as alternative remedies is 
equally convenient, beneficial, and effectual. This matter was properly brought before the 
Court on an application for mandamus, ånd the Rule must be made absolute.” 

This shows the clase of cases in which auch write were issued and the circumstances in 
which they are issued. 

In doosididring the provisos (d) and, (e), I am of the opinion that the proper re- 
medy and the only adequate remedy in the circumstances of the case as far as the 
writ of prohibition is concerned would be a regular suit. It was strenuously argued 
by Mr. Munshi that as a matter of fact be is only asking for an order against the 
respondent restraining him from proceeding with the arbitration and he wants to’ 
have the arbitration stopped and nothing more, and therefore the only adequate 


1 111897] 1 Q. B. 407. 3 °(1888) 21 Q. B, D. 13 
2 [1915] 1 K B. 147. 4 [1917] 1 K. B. 19. 
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remedy and the only proper remedy he is entjtled to is the writ of prohibition. I am 
afraid the Court ia not entitled to wrench the relief asked for from tHe context of the 
petition. The Court has to see what is the substance of the complaint made and what 
is the real remedy. It is not for a party to come to Court and say: I shall reserve 
the real and substantial relief for a different set of proceedings although this ie my 
Teal grievance, but for the purposes of bringing the matter within a. 45 of the Specific 
Relief Act I shall limit my applicatiof& on this particular point. In fact the mere 
stopping of the arbitration proceedings cannot solve the difficulties and palliate the 
‘Erievances of the petitioners, for the parties wouldebe left.in the same position as 
they are now save anf except that the annoyance, costs and expenses of proceeding 
with the arbitration would be removed and which would be removed equally effec- 
tively by an injunation as indicaftd above. — 

Mr, Munshi has stated that a general right to aue is not a specific remedy nor is 
it equally speedy. Taking the proposition as a whole, I cannot agree with this 
argument. I have already imdicated that the remedy by a suit is the only adequate 
temedy in the circumstances of thia case wherein all the questions could be com- 
pletely and finally adjudicated upon, and as I haye indicated above, although the res- 
pondent cannot be madé a defendant to the suit, an injunction against the party 
would be as speedy and effective as the writ of prohibition under the present peti- 
tion. Mr. Munshi bas further argued that the appeal provided for untler a 19 ia a 
` qualified appealyinasmuch as only inj a certain class of cases the parties would be 
entitled to appeal. But it is obvious that under the rujes made there is a right of 
appeal as far as the petitioners are concerned whose claim is well beyond the figure 
fixed to enable the parties to appeal. Moreover the appeal lies to this High Court. 
“In these circumstances I am of the opinion that as far as writeof prohibition is con- 
cerned, the preliminary objection raised by the Advocate General prevails and that 
prohibition does fall under s. 45 of tħe Specific Relief Act. That further the peti- 
tioners have not complied with'the provisos (d), (d), and (e) to s 45 of the Specific 
Relief Act. Moreover I am of the opinion that the Governments, namely the Central 
Government and the Provincial Government, would be affected by an order made 
under this section and that such an, order would offend against proviso (f) to 
s. 45 of the Specific Relief Act. 


The other question now remaining is of some importance, and that is whether the 
petitioners are entitled to a writ of certiorari in the circumetances of the case. It 
has been argued by Mr. Munshi that the writ af certiorari is a prerogative writ which 
survives to the original jurisdiction of the High Court as successor to the Supreme 
Court and is not affected by a. 45 of the Specific Relief Act which, according to him, 
deals with mandamus only. It is argued that it is a fit and proper writ to be issued 
against the arbitrator who on the face of the proceedings is attempting to act without 
jurisdiction: It is conceded that on a proper case being made out an arbitrator does 
come under the powers of the Court for the purposes of issuing a writ of certiorari. 
The writ of certiorari id described in Halsbury’s Laws of England, Vol. IX, p. 838, 
as follows :— . 
“The Writ of Certiorari issues out of a superigr Court and is directed to the Judge or 
other officer of an inferior Court of record. It requires that the record of the proceedings 
in some cause or matter depending before mich inferior Court shall be tranamitted into the 
Superior Court to be there dealt with, in order to msure that the applicant for the writ may 
bave a more sure and speedy justice. It may be had either in civil or criminal proceedings. 
The object of the writ, particularly in civil proceedings, is to give relief from some incon- 
‘venience or error supposed, in the particular cese, to arise from a matter being disposed 
of before an infesior Court less capable than the High Court of rendering complete and 
effectual justice.” 
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The power of the High Court to issue this writ of certiorari is not disputed and in 
Muljee Sicka’& Co. ¥. Municipal Commissioner’ the High Court of Bombay 
has stressed how the High Court has inherited such of the powers of the Sup- 
reme Court as were handed down to the High Court by different statutes,-and I 
need not set out here the history. of the surviyal of the right of the High Court to 
issue a writ of certiorari. The - writ of certiorari can be issued and is issued by the _ 
High Court in proper cases. The history of ‘this haa been traced with great care in 
the case of Venkataratnam V. Secretary of State for India? and the existence of the 
power of the High Cour to issye such a writ is pow placed beyond the pale of any 
coatréversy. The question before me is whether the right of ti High Court is in any 
manner limited by any etatute and if so how "The issue of such a writ is resisted 
by the Advocate General on two grounds. The first ground is that the writ of certi- 
orari cannot be iseued in this case ad it would involve the Province of Bombay and 
the Government of India and would therefore be in contravention of the provisions 
of s. 306 of the Government of India Act, 1935. The firet part of the section lays 
down : ` 

“No proceedings whatsoever shall lie in,~and no process whatæever shall issue from, 
any Court in India against the Governtr-General or against the Governor of a Province, or 
against the Secretary of State whether in a personal capacity or otherwise, and except with 
the sanction of His Majesty in Council, no proceedings whatsoever shall lie in any Court in 
India against any person who has been the Governor-General, the Governor of a Province, 
or the Secretary of State in respect of anything done or omitted to be dont by any of them 
during his term of office in performance or purported performance of the duties thereof : 
Provided that nothing in this section shall be construed as restricting the right of any 
person to bring against the Federation, a Province or the Secretary of State such proceed- 
ings as are mentkoned im Chapter 3 of Part VII of this Act.”- š 
To consider this question firet of all*I have got to see whether the Province of Bombay 
or the Central Government are parties to thfee proceedings, and even if they are, 
whether the Court’s powers to issue writ of certjorari are limited by this section. In 
my opinion it cannot be denied that the rule has been issued againsf the Province 
of Bombay and the Advocate General is here to whom cause on behalf of the Province 
of Bombay, and any order made or process gssued must necessarily not only affect 
but be against what is called the Province of Bombay, in other words the Governor 
of Bombay acting under s. 49 of the Constitution Act, because the executive autho- 
rity under that section is exercised by the Governor either directly or through officers 
subordinate to him. In these circumstances does a. 306 limit the power of the Court 
to issue such a writ? Before considering the question I would first refer to the case of 
Venkataratnam v. Secretary of State for India, referred to above. It was beld in that ~ 
case that subject to a statutory exception in respect of the acts or orders of the Gov- 
ernor-General in Council and of the Governor-in-Council done or made by them 
in their public capacity, High Courts in India possess the same jurisdiction to issue 
writs of certiorari as the Court of King’s Bench in England. It was held in that case 
that under s. 106(1) of the Government of India Act, 1915, the High Court of Madras 
„has only such powers and authority aa were vested in it at the commencement of the 
Act and that the High Court of Madras has no jurisdiction to issue writs of certiorari 
against the Governor of Madras under a 106(1) of the Government of India Act, 
1915. This was because'the power was limited under s. 110 of the same Act which 
laid down that the Governor and each member of his Executive Council shall not 
. be subject to the “ Original Jurisdiction” in respect of anything counselled or ordered 
_ or done by any of them in their public capacity inasmuch as the writ of certiorari 
ig issued - in the exercise of original jurisdiction of the High Court within the 
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meaning of that expression under s. 110 ;econsequently a writ of certiorari cannot 
be issued by the High Court im these circumstances. In other words it was clear 
that on the construction of s. 110 of the Government of India Act, 1915, the High 
Court of Madras came to the conciuéion that that section contained an exemption in 
favour of the Governor and therefare the powers of the High Court which were 
otherwise unimpaired in respect of the issue of the writ of certiorari were curtailed 
to that extent by Statute. After reviewing the several sections of different Statutes 
and considering what. is the power of the High Court to issue a writ of certiorari, Mr. 
Justice Venkatasubba: Rao observed av follows (p.°1000) :* 

“I am, therefore, constrained to held that our juriadiction is excluddd. The restrictive 
Provisions, which drive us to this conclusion, are mere relics of the past, dating back to 
the discord of the Supreme Court ‘und Governod-General’s Council...In the words of Kernan. 
J....the continuance of these exceptions is Hoth unnecessary and useless. These remarks. 
apply with greater force at the present day, having regard ta the new constitution. In 
England, as shown by the numerous cases cited at the Bar, prerogative writs lie to the 
Government in its various departments. I see no reason for retaining the restrictive provi- 
sions in regard to the High Courts in India. It is, however, our duty to give effect to the 
law aa we find it. I must, therefore, refuse to! make the rule mist absolute.” 

Madhavan Nair J., now a Member of the Privy Council Board, observed aa follows 
(p. 1022) : 

“Tt will thus be seen that the Governor acting with Ministers is entitled to claim exemp- 

tion from the jurisdiction of the High Court for acts counselled or ordered by them in their 
public capacity both under section 106(1) and section 110(¢) of the Government of India 
Act. It ig needless to speculate as to why the Legislature has provided this double zafeguard 
for the local Government. . . but I do’ not think it is necessary to embark on this inquiry, 
however interesting it is; we are damiliar with legislation “by way of abundant caution’ ; 
probably, section 110 was enacted to make sure that the wholesale repeals and amendments 
effected by the Government of India Act did not interfere with this safeguard which is a 
telic of antiquity.” 
And he concluded by saying (p. 1023): 2 
e a a aaa a en 
the local Government, this question does not arise for consideration” 
I may add that this question in the present case depends on thè proper construction 
of s. 306, which corresponds to s. 110 of the Government of India Act, 1915, and im 
terms a 306 does in my opinion exempt the Govermor of a Province and therefore 
the Province of Bombay, because thd Governor acts under s. 49 as the Executive 
Authority of the Province and therefore from all proceedings or process as set out 
in that sedtion except as regards the proceedings under the proviso to a 306, and’ 
set out in Chap. 3, Part VII, of that Act. This position is fortified by a very 
cent decision of the Calcutta High Court in In re Banwarilal Roy, where- 
the acting Chief Justice and Mr. Justice Das in-a very lengthy judgment 
considered the circumstances under which different writs may be issued. In that judg-. 
ment they have traced the powers of the High Gourt to issue the different writs. Mr. 
Justice Das in a very exhaustive judgment considers the different powers of the 
High Court under which different writs may be issued and races the history of 
the powers of the High Court to issue different writs under different circumstances. 
Mr. Justice Das in paragraph 37 of the jud&ment traces the instances of the issue- 
of writ of certiorari and then refers to the judgment in Venkatarainam V. Secretary of 
Statq for India, and explains the nature of the writ of certiorari as explained by their- 
Lordships of the Privy Council in Parlakimid?s case? (p. 799) :— 

“The ancient writ of certiorari in England is an original writ which may issue out of a 
superior court requiring that the record of the proceedings in some cause or matter pending 
1 (1944) 48 C. W. N. 766. í 2 (1943) L. R. 70 L A. 129, 140, 
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before an inferior court should be transmitted into the superior court to be there dealt with, 
The writ is so nefned because, in its original Latin form, it required that the King should 
“be certified’ of the proceedings to be investigated, and the object is to secure, by the 
exercise of the authority of a superior court, that,the jurisdiction of the inférior tribunal 
should be properly exercised. This writ does not issue to Ovzrect purely executive acts, but, 
on the other hand, its application is not narrowly lfmited to inferior ‘courts’ in the strictest 
gense. pae T y E a 
cial act, ae distinguished from being a ministerial act, certiorari will lie. The remedy, in 

point of principle, is derived from the superintending authority which the Sovereign’s supe- 
rior courts, and in particular the o@irt of King’s Benth, possess and exercise over inferior 
furisdictiona. This principle has been transplanted tg other parts of the King’s dominions, 
and operates, within certain limits, in British India.” 

‘Then in para. 46 at p. G00: he eonidas phat was. eapi o Gar aa the 
application prayed for a writ of certiorari and which according to Das J. “ is primarily 
directed against the added respondent, Province of Bengal” I am emphanriaing this 
to show how the High Court of Calaitta referred ta the Province of Bengal as a party 
to the proctedinga. Then thd learned Judge goes on to consider the Government of 
India Act, 1915, in connection with writ of certiorari and considered what was the 
meaning of the Province of Bengal, and considering the question of exemption under 
a. 306, at page 803 the learned Judge says : 

“ Further section 306 of the present Act proibits all Broceedings and issue of all processes 
whatever against the Governor. The learned counsel for the Petitioners contended that his 
clients’ grievance was not against the Governor but against the Government of Bengal and that 
they were entitled to proceed against the Government of Bengal and this Court had power 
to iasue its process against the Govermment.” 

The leamed Judge considered the implication of that and came to the conclusion 
(p. 803): 

e cet Recta ei tee aa a re ease a 
use of the name of the Province only in respect of certain suita and proceedings in’ which the 
present ‘proceedings cannot be included.” ` 


He remarks (p. 803): . 

“We bave seen that this High Court has no, jurisdiction to entertain any proceeding 
whatever or issue any process whatever against the Governor. To accede to this application 
for issue of a writ of Certiorari against the Government of Bengal will inevitably meen iu- 
ing process against the Gavernor, for he iq at least a part of the Government of Bengal.” 
The learned Judge then comfiders the case of Venkatratnam v. Secretary of State 
for India, and comes to the conclusion that (p. 804): 

“... the impugned order being one affecting the Municipality of Howrah which is outside 
' the Original Jurisdiction of this Court, this Court cannot in view of the decision in Parla- 
kimedi’s case, issue a certiorari to correct that order, even though the Government of Bengal 
may happen to be located in Calcutta.” 

And then concludes by saying (p. 84): 

“In my judgment the application, in so fai as it secka a writ of Certiorari against the 
Province of Bengal, is not for the several reasona stated above maintainable.” 

"Mr. Munshi in this connection has cited before me the case of Ponnambala Desikar 
v. H. R. E. ‘Board, Madras In theelight of what I have stated above this case 
is entirely distinguishable, although s. 306 of the Government of India Act, 1925, was 
telied upon as a bar to the application. That argument was rejected because as Leach 
C. J. pointed out as follows (p. 81B) : 

“In the first place, the petitioner does mot ask for the issue of a writ against the Govern- 
ment, but against the Board, which is no pert of the Government In the second place, 
if the Board had abused Its powers, the High Coert had power to quash the Board's orders 

1 [1941] Mad. 807. ` 
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on which the notification is based and, if the bgsis of the notification is ilegal, the notifica- 
tion is illegal.” i 

There was no question there of s. 306 being a bar to those proceedings and the 
argument advanced was not accepted! So that in my opinion the right to issue the 
writ which this Court does possess ia barred by s. 306 of the Government of India 
Act. It was held in the case of DinsNew Shroff v. Commissioner of Income-tax? that 
in the circumstances of that case it was also barred by s. 226 of the same Act. 

Lastly I may refer to the recent decision of the Privy Council in Ryots of Gera- 
bandho v. Zamindar gf Parlakimedi* In this case theire Lordshipe of the Privy 
Council traced the powers of the High Court to issue writ of certiorari and held 
that— 

“ As the estate of Parlakimedi layein the north of the Province, and the appellanta and 
the respondent were not subject to the Original Jurisdiction of the High Court the High 
Court had no jurisdiction to issue a Writ of Certiorari in such a case as this and that the 
power to issue Certiorari still remains in the High Courts of Calcutta, Madras and Bombay 
in the exercise of their local jurisdiction.” f 
The reason for referring to this case is that their Lordships distinctly indicated that 
the respondent being odtside the original jurisdiction no such writ could be issued. 
This case has a bearing on the present case for this reason, that the writ could not 
be iswied as the appellant and respondent No. 2.were out of jurisdiction al- 
- would affect the other respondents who were out of juriadiction and therefore the 
Court will not issue a writ of this-nature. This further abows that the other respondents 
were looked upon as parties who were entitled to show cause before any writ could 
` be issued against them In modem practice the applicatiqn for a rule is made 
_ against the party and the Court but it is the party and very rarely the Court that 
shows cause against the rule (Vida Halabury, Vol. IX, p. 836, and Short and 
Mellor’s Crown Practice, p. 83.) . ; 

Much as this High Court would “desire to see its prerogative of issuing this writ 
unimpaired and would not lightly accept any curtailment of this prerogative unless 
satisfied that in law it has been curtailed, it is clear to me on a proper construction 
of s..306 of the Government of India ‘Act, 1985, and on the authorities discussed 
above that the right of issuing a writ of certiorari is statutorily lintited, and as 
observed by the learned Judges of the Madras High Court quoted by me above, 
this Court must accept the law as it finds it, and therefore I must hold that this 
Court has no jurisdiction to iue a writ of certiorari against the Local Government, ’ 
namely the Province of Bombay. 

I would only add one thing more and that is in connection with the second ground 
advanced. It has been laid down in Halsbury’s Laws of England, Vol. IX, p. 879, 
para. 1482, that even where grounda are made out upon which the Court might 
grant the writ, it will not do so where no benefit could arise from granting it, and 
where the proceedings in the Court below are’not merely violable, but absolutely 
‘void, as where an unauthorised person has purported to act in a judicial capacity. 
In the light of what I have stated above it does eeem to-me that if the contentions df 
the petitioners are to prevail, the proceedings according to the petitioners are entirely 
vod and no benefit could be derived by the iseue of such a writ. On the other hand, ae 
I have indicated above, the only adequate remedy for the ills complained of by 
the petitioners is a regular suit which may not only remove all the grievances they 
have set out on this petition, but it would also effectively and speedily stop further 
Proceedings before the arbitrator by obtaining an injunction against the parties to 

1 (1942) 45 Bom. L. R. 31. p 2 (1943) L.R 70 L A 129, 

S.C. 47 Bom, L, R. infra. 
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and disposal of the question involved in the suit. 
As I have now decided that the petition is misconceived, it is not necessary for me 
to consider the petition on merits, and I, therefore, dismise the petition with costs’ The 
parties will be entitled to costs as taxed on long cause scale, there being two 
sets of costs. Mr. Coltman says that the rule was really against Mr. Noronha and 
there is no reason why two sets of solicitors and two counsel should appear for the 
other parties As I have indicated in my judgment it is not the Court that 
shows cause but it is reall the parties who show cause and they are parties to these 
‘proceedings. Furthermore if the petition had been’pursued andeheard on merits, it is 
ee ee ee 
in meeting the points raised. 

ay Ce ATE Gea ES re ere ee me oe A 
citore coats and two briefs for counsel allowed for each party, namely, the Central 
Government and the Province of Bombay. 

Mr. Coltman ‘at this stage applies for the issue of a certificate under s. 205 of the 
Government of India Act, 1935. The Advocate General says that this is not a 
fit case for the issue of a certificate po the ground that there is a similar judgment 
of'the Calcutta High Court, and this case does not involve a substantial question of 
- law as to the interpretation of the Government of India Act. I am afraid I cannot 
accept this contention on the section. The very basis of my judgment is that s. 306 
of the Government of India Act exempts the Province of Bombay and the Central 
Government from any process as contemplated by a 306. It therefore necessarily 
involves an interpretation of the Act. Section 205 adys that an appeal shall lie to the 
Federal Court when the case involves a substantial question of law as to the in- 
terpretation of the Act. In the circumstances if the Court is of opinion that a 
substantial question of law as regards the interpretation of the Government of India 
Act is involved, then the parties are entitled’to a certificate, I, therefore, grant 
a certificate under a 205 of the Government of India Act, 1935. 

Attorneys for petitioners: Maivi, Ranchhoddas & Co. a? 
Attorneys for Government of Bombay: Lftile & Co., 

Attorney for Central Government : D. P. Setgna. 


PARSI MATRIMONIAL. 


Before Mr. Justice Coyajee. 
PIROJSHAH BHARUCHBHA uv. HIRABAI BHARUCHA.” 


Parsi Marriage and Divorce Act (IIT of 1936), Sec. 40—Permanent alimony—Agreement bet- 
ween husband and wife not to claim future alimony—Agreement contrary to public policy 
—Void agreemsnt—Indian Contracts Act (IX of 1872), Sec. 23. 

A consent, given by a wife to her husband, after diseolution of marriage between them, 
giving up her claim ‘to future maintenance, is contrary to public policy and therefore 
void, even if it is embodied in a consent order. Such a consent does not prevent the wife 
from claiming future alimony under s 40 of the Parsi Marriage and Divorce Act, 1936. 

Hyman V, Hyman : Hughes V. Hughes, referred to. 


` PETITION for permanent alimony. ` 4 
On January 20, 1943, Pirojshah sued for dissolution of his marriage with Hirabai 
‘on the ground of desertion by her. In ber written statement the wife also counter- 


* Decided, March 19, 1945. Parei Matri- 4 [1929] P. 1. 
monial Suit No. 2 o€ 1943. 
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claimed for dissolution of her marriage on, the same ground. Pending hearing of 
the suit the parties arrived at consent terms, one of which was :—* 


Page ee and 
me alimony agrees not to make any 


On July 20, 1943, T T EE a aces 
parties and embodying the above congent term. 

On July 3, 1944, the wife applied for an order to grant her future maintenance, 
ee ee eon came ee 
maintenance.” ” 2 


P. P. Khambatta, instructed by” J.. S. Lom of Bostliy Lam & Co. and D. A. 
\Anklesaria, for the petitloner-wife. 
J. C. Forbes, instructed by Asruf®E. Gandhi & Co., for the respondent-husband, 


Coyajzz J. The petitioner in this application asks for fixing of maintenance by the 
Court under s. 40 of the Parsi Marriage and Divorce Act, III of 1936. The respondent 
filed a suit for divorce against the petitioner and the petitioner had filed a counter-claim 
for the same relief, and the husband not having pressed his suit, the counter-ctaim was 
decreed and the petitioner was granted a decree. After the decree for divorce was passed, 
parties arrived at certain consent terms in connection with thé custody of the children, 
permanent alimony and provision for the maintenance of the children and the said terms 
- were set out in the consent order. One of the terms of the consent order runs as follows : 
“This Court doth declare that the defendant hereby agrees not to claim alimony now or 
at any time in future.” When this order was obtained I had drawn the attention of 
the counsel to the nature of the order and remarked that this part of the order may 
not be enforceable. But the counsel eaid they would take that risk. The petitioner 
has-now made this application to the Court om the ground that at the time when 
this order was made she was being Helped by her brother who maintained her apart 
from her income by personal erertion to maintain. herself, but now that support of 
hef brother has ceased and she applies that the Court should- fix maintenance for her. 
The question arising an this application is an important one, namely, whether the 
wife after the dissolution of marriage gan give up her claim to future alimony. This 
question is of importance, because I have found in disposing of matters in this Court 
that parties to several proceedings do make arrangements of this nature which arrange- 
menta are incorporated ‘as part and parcel of the consent orders consequent upon 
decrees for divorce. My attention has also been drawn to the fact that similar drders 
have been made for a long number of years. When the matter came up Tor bearing 
last time, I adjourned it so that counsel may appear on behalf of the respondent and 
argue this matter, and at my invitation Mr. Khambatta has appeared on behalf of 
the respondent as amicus curiz. Full arguments have been addressed to me by both 
counsel and I may say that I am indebted to Mr. Khambatta for the very clear and 
thorough manner in which he has helped the Court in discussing authorities cited 
~ on both sides. The question before me is one that has been argued before the Courts 
of law in England for a long number of years. Certain questions have arisen in 
England where the husband and wife have entered into an agreement by a deed 
whereby the wife undertook not to ask for maintenance at any future time other than 
that provided for under the deed, and the question whether sich an agreement. by 
` the wife made prior to the dissolution of marriage is legal and binding has also been 
considered. The question before me is still further complicated by the fact that 
the agreement relied upon was arrived at by consent of parties and made part of 
the order of the Court in the form of a consent order between the parties, 

I bave therefore to answer two questions, whether such an agreement either before 
or after dissolution of marriage is binding on the wife, and whether an agreement of 
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this nature (a) ia contrary to public poligy, and (b) whether the Court will recognize 
such an agreemént where the Court has statutory powers under s. 40 of the Parsi 

Marriage and Divorce Act, 1936,-to grant and fix maintenance. This eection is equiva- 
lent to s. 190 of the English Divorce Act. i 

_In this connection I have been referred to oprtain leading cases in England which 
were discussed before me. The first case of this nature appears to be Morral v. Morrall 
In that case the wife by a deed of separation agreed to accept certain sums as a provi- 
sion for her support and not to sue her husband for any further maintenance. Subse- 
quently having discovered,tliat hedhad been guilty of incestuous adultery she obtained a 
decree Yor dissolution of marriage. -The President of the Divorce Court held that in those 
circumstances where the husband was found ‘guilty of adultery a state of things arises 
not in contemplation when the deed was exearted anf the wife was not restrained by 
the deed. He held that circumstances hating -arisen they would justify the wife in 
bringing an action for dissolution of marriage and that she is entitled to all the 
incidents of that suit and amongst them ta an’ allowance based upon her husband’s 
actual income. Mr. Khambatta has pointed out to the Court that the learned Presi-’ 
dent has grounded his reasoning on the chain of circumstances and that it was on the 
particular ground that the husband was found guilty of incestuous adultery that the 
_ Telief was granted to the wife. That position of the parties had changed and it was 

on that basis the Court proceeded to ignore the desd and the provisions of the deed 

and paseed an order for maintenance as prayed for. 

~ The next case referred to is the moet important one, namely, Hyman v. Hyman”; : 
which was first considered by a very strong bench in the Court of Appeal and was 
from that Court taken to the House of Lorda. In this case by a deed of separation 
the wife covenanted not to take proceedings to compel her husband to allow her alimony 
or maintenance beyond ‘a stipulated amount and thereafter the wife obtained a decree 
for dissolution of the marriage on the ground of the husband’s adultery. It was held 
that she no longer remained bound by the covenant but was free to take proceedings 
for perm&nent maintenance under a. 190 of the Supreme Court of Judicanre ( 
dation) Act, 1925. The President of the Court Lord Merrivale in hia judgment pomt- 
ed out that it was contended on behalf of the respondent that (p. 10): “the covenant, 
having been made for good consideration by a tompetent contracting party, ought to 
be enforced by the Court. ...” The deed of compromise was not made in contempla- 
tion of any proceedings for dissolution of marriage. The learned President further 
says (p. 10) :— 

"The matter Iaat mesons doce not present the true ground on which, aa it mems to me 
the issue between the pertiea is to be dealt with.” g 
The decisive question was as follows (p. 11) :— 

“The decisive question here is whether the present applicant has ‘covenanted not to do 
what she now seeks to do. Ir my opinion, she has not. She covenanted, as a wife, against 
making, as a wife, any daim upon her bosbend, as a busbend, for support, maintenance or 
alimony, that is to say, abe covenanted riot to proceed in a Court having jurisdiction in such 


o Sha is not so proceeding. She ia no longer a wife; but having been the wife of the 
Tespondent, she comes to the Court under a statute applicable to ber present plight to ascer- 
tain whether the Court shall, under the circumstances of her case, deem it right that her 
some-time husband shell make her some pecuniary allowance.” 

The learned President further points out (p. 11) that the wife's application in this 
particular case was not weakened by the observations in Morrall v. Morall to the 
effect that a wife's covenant not to claim increased maintenance was released by the 
adultery of her husband established in a euit for divorce, and as observed by the 


1 (1881) 6P.D.9%. -- | 2 [1929] P. 1. 
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President in that case an order was made in favour of the wife. The husband appesi- 
ed to the Court of Appeal and the leading judgment was delivered by Lord Hanworth 
M R The learned Master of the Rolls after reviewing the facts of several cases 
including the case of Morrall v. Mojrall, the case of Bishop V. Bishop: Judkias v. 
Judkins’ and the case of Gandy v. Gandy observed a8 follows (p. 27) :— 

“In the Court of Appeal it was argued in both cases that a new atate of facts had arisen, 
since the agreements of separation had bn entered into.” 
After considering the case of Gandy v. Gandy he observes as follows (p. 28): 

“Just as an agreement between hfsband end wife pfoviding for a future separation has 
been held void, so also it is not possible by a covenant in a deed of separation to bar a suit 
for judicial separation or for ce. The Court is charged under the original Acts, and 
the Consolidation Act, ta be in divorce suits that the case has been proved, that 
iis ee ea ek ee oe E contrary 
to the justice af the case’ that there has not been condonation, and that ite interference is 
justified. . -The Court cannot forego ita duties, and it cannot be bound by am estoppel bet- 
ween the parties : ‘for the jurisdiction in matters of divorce is not affected by consent. No 
admission of cruelty or adultery, however formal, can bind the Court, The public interest 
does not allow parties tq obtain divorce by consept and the analogy of ordinary actions 
cannot be applied.’ 

The learned Master of the Rolls concluded by saying (p. 29): 

.-upon a decree being made absolute for the dissolution of the marriage, the effect of 
the deed of separation ia gone,.. . that ‘the parties are np longer living apart by agreement, 
but by the decree of the Court,’” 
and the leamed Master of the Rolls thereupon agreed in dismissing both the appeals. 
Now I refer to the judgment of Lord Justice Scrutton which is very much to the pdint 
as far as questions arising before me are concerned. Scruton L. J. obəerves as 
follows (p. 30): ~ 

“The Court in these proceedings is mot deciding what effect, if any, the Divorce Court 
shonld give to the previous agreement’ `.. Nor ia the Court considering, if it grafits main- 
tenance, whether it should make any order aa to the continued validity of the deed of separa- 
tion. ... The question is simply : does the contract in the separation deed not to take any 
further proceedings for maintenance, in Welf and without more inquiry bar the Court from 
hearing an application for maintenance after a decree for divorce, based on adultery sub. 
- sequent to the separation deed ?” 

The learned Lord Justice observed further as follows (p. 30): 

“The Divorce Court ia entrusted with a jurisdiction of national importance. The stability 
„of the marriage tie, and the terms on which it should be dissolved, involve far’ wider con- 
siderations than the will or consent of the parties to the marriage.” 

Then he quotes from Harriman v. Harriman? as follows-(p. 31) : 

“ The jurisdiction in matters of- divorce is not affected by consent. No admission of cruelty 
or adultery, however formal, can bind the'Court. The public interest does not allow parties 
to obtain divorce by consent, and the analogy of ordinary actions cannot be applied.” 

The learned Lord Justice then proceeds to observe (p. 31) : : 

“The alteration of the statua of mariage involves considerations far beyond the private 

eaen od tie paa" 
He cites with approval (p. 31) the observation in’ Judkins v. Judkins* to the effect 
that the power as regards permanent alimony is very wide and it woukd not be right 
for this or any Court to put a narrow construction upon it, or to fetter in any way the 
ee eect ae The learned Lord 
Justice saye this (p. 32): 


1 [1897] P. 138. a 3 [1909] P. 123, 131, 
2 (1882) 7 P. D. 77. : 4 [1997] P. 138. 
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“ Dissolving the marriage, the Court has then the statutory power and duty of providing, 
at the expense of the adulterous husband, such maintenance for the woman who ceasea to be 
a wife, and the children who have no longer a married couple to depend on, aa the Court 
thinks proper after considering all the ci If the private agreement of the parties 
before the adultery complied of aot siop te brcediag for divors, T dA mot under 
stand how it, without more, can stop the inci but necessary consequences of divorce, 
Proper maintenance for the wife and children,” | 
Then he further observes as follows (p. 33): 


“Four Presidents of the Divorce, Division have for. varying reasons all taken the view 
that in a case of divorce the agreement of the parties before the adultery complained of 
not to apply for maintenance is not enough in itself tb stop the Courts granting maintenance 
under their statutory power.” é 

Lawrence L. J. observes as follows (p. 48): ° 

. “In my judgment the principle upon which thesé cases were decided apply equally to 
a covenant by a wife not td sue the husband for further maintenance, and accordingly no 
provision restricting the operation of such a covenant, if absolute in terma, ought to be im- 
plied either on the ground that, unless so restricted, tha covenant might be against public 
policy, or on the ground that the. covenant ought to be conatrugd as being commensurate 
only with the period during which the husband is fulfilling the character of husband.” 
With reference to the question of public policy the gamed Lord Justice again observes 
as follows (p. 45): 

“Dealing now with the question whether the wife’a covenant is against public policy; it 
is, of course, well ættled that all provisions, whether made before or after marriage, for a 
future separation .of the spouses or for a future diæolution of the marriage contract, are 
void on the ground of public policy.” 

This obeervation has Been in a senge dissented from in a subsequent judgment by 
Sir Wilfred Greene M. R. which I ehall refer to hereafter. Lawrence L. J. there- 
after observes (p. 46): 

“Tt hæ, however, never been decided whether express provisions contained in a separajion 
deed for what is to happen in the event of a future judicial separation or of a future divorce 
are or are not void as against public policy, but the Court of Appeal in Bishop v. Biskop 
considered such provisions to be of doubtful validity.” 

I wish to emphasize a further observation which is as follows and which is pertinent 
to the diecuasion which is to take place in my judgment (p. 48) :— 

“In the abeence of any contract to the contrary the wife is free to make an application 


‘for maintenance on obtaining a SSE DS TS A E 


pleases.” 4 


Then be says that she is at liberty ta come to Court at (p. 48): 


“One strange result of holding that she is precluded from making such a contract would 
be that she could not, after having presented a petition for maintenance, compromise the 
proceedings but would have to prosecute them to judgment.” ~ $ 

The case of Gandy v. Gandy was eonsidered by several Lords Justices, Lord Justice 
Lawrence holding that the actual decision in the case of Gendy v. Gandy was in his 
opinion of no direct bearing on the question to be decided in the case of Hyman v. 
Hyman. E do not wish to quote further except certain observations of Lord Justice 
Russell at p. 90 where he says as follows 

Af uth e Godel GO oook in aeaaea whee G 
Obtaindd by a wife, and an order made for payment to the wife of an annual sum under 
a 190, sub-s. 2, of the Act of 1925, the man and woman could for valuable consideration 
bargain not at any time thereafter to apply ta the Court under a. 196 of the Act of 1925. 
It was admitted that such a contract would be valid and enforceable. In my opinion the 
admission was correctly made, but it is quite irreconcilable with all the argumenta of the 
respondent, except the argument of invalidity founded upon public policy.” 
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Their Lordships after eetting-out the reasgns dismissed the appeal, and an appeal 
from the decision of the Court of Appeal was preferred to and heard by the House 
of Lords, Hyman v. Hyman. Their Lordships confirmed the decision of the Court of 
Appeal which I have referred to. The principal judgment was delivered by Lord 
Hailsham L. C. and-he observed (atip. 606) that the decision of the Court of Appeal 
was based partly on the ground that the deed of separation on its true construdtion 
ceased to operate when the relation of husband and wife ceased to exist, and there- 
fore that there was no agreement by the respondent not to bring her petition for 
‘maintenance before the Court. If this contention he well founded, the obvious result 
was that the appeal would necesedrily fail. But the majority of the Court of.Appeal 
‘further reached their decision upon ‘the ground that even if the respondent had coven- 
‘anted in express terms not to bring the present petition, she could not be bound by 
such a covenant so as to preclude*the exescise by the Court.of its statutory power to 
‘award maintenance. Their Lordships of the House of Lords proceeded to consider 
the matter because they opined that the second ground of decision raised a question 
of far-reaching importance, and if it be correct, it was sufficient to decide the appeal. 
After referring to the Act of 1857 Lord Hailsham concluded that paragraph by saying 
(p. 608) : > m \ 
“Tf this be the proper inference from the language of the statute, I am prepared to hold |. 
‘that the parties cannot validly make an agreement either (1.) not to invoke the jurisdic- | 
tion of the Court, or (2.) to control the powers of the Court when its jurisdiction is m- 
yoked.” i : : 
After considering the case of Morral v. Morrall Lord Hailsham referred to the case 
of Gandy v. Gendy and discussed further cases and observed that the fact that in 
-Gandy v. Gandy the Court had only decreed judicial separation, whereas in the case 
of Hyman v. Hyman it had dissolved the mayriage altogetfer and that may make 
‘such a difference in principle as to render the two cases distinguishable. He then 
obeerves as follows (p. 614) : 

# However this may be, it is sufficient for the decision of the present case to'hbld, as I 
do, that the power of the Court to make provision for = wife on the dissolution of her 
marriage is a necessary incident of the power to decree such a Wiseolution, conferred not 
merely in the interests of the wife, butf the public, and that the wife cannot by her own 
‘covenant preclude herself from invoking the jurisdiction of the Court or prechide the Court 
from the exercise’ of that jurisdiction.” 

‘This: mere fudamede ss takoi Lord Shaw OF Dinleme aho alier Teema to 
the Supreme Court of Judicature Act, 1925, and the language of the earlier part òf 
s. 190 on which the power of the Court depends fundamentally, says as follows ` 
(p. 616) : f 
i ain: konbi ol erako at tus COME aar aa ay a and aaa 
‘fully, under that section with the power of settling the allowance to the wife, and that is 
not prechided from discharging that duty by the existence of the provisions of a voluntary 
desd of separation between the parties.” . 

At p. 617 Lord Shaw says as follows : i ; 

“I do not conceal from your Lordships that I think the judgment of the Court of Appeal 
in the first case of Gandy v. Gandy was—tI say ao quite boldly—an erroneous judgment.” 
And then he goes on to discuss the case of Gandy v. Gandy in detail. The gist of the 
judgment of the Law Lord is to be found at p. 622 which is as follows : 

“The true principle is that whenever the aid of a (Court is invokdd to grant’ a judicial 
‘allowance and there is presented to it an agreement as in bar of the exercise of the right or 
the discharge of the duty under statute then the Court is bound to look at such an agree- 
ment and to decline to be turned from the performance of its judicial duty or the exercise 


1 [1929] A. C 601. 
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of ita judicial righta when the agreement so tabled is of n, adfnresrepugnant to and-defant 
of thoee which are inherent in tht sanctity of marriage itself. To hold otherwise 
would bring the law into confusion and Courte into contempt,-for, as already indicated, 
it would be using Courts of law for purposes ‘ewentially subversive of society.” 

‘The judgment of Lord Buckmaster laye in the forefront three propositions, 
and the first was that the covenant in the did not-apply to the rights arising 
on divorce, (2) that the covenant if applicable to divorce was void in law as con- 
trary. to public policy; and (3) that it was impossible by covenant to exclude the 
statutory rights in favour of the wife arising on divorce. The first point was special to 


, the subject-matter of the tase unfler consideration’ The second.point was more diffi- 
- cült, The learned Law Lord referred td the Act ef 1857 and held that in his opinion 


Be Pe ag ae are E es oe teeta eee 


‘maintenance for the wife. 


ha aramas o i dale dele BLA Aten Ine pe aes. 628 
“where he observes as follows : 

' “I think, however, that the wife is entitled to succeed upon another ground. Her mar- 
fiage has been finally. dissolved upon her petition.” 


/ and then he refers to the powers copferred under the Statute which have been ex- 


tended by the Acts of 1863 and. 1907 and are now contained in æ. 190 to 192 of the 
Judicature Act of 1925. The necessity for such pipvisions according to the learned 
Law Lord ia obvious (p. 626) : 

“While the marriage tle exista the husband fs under a legal obligation tq maintain his wife. 
The duty can be enforced by the wife, who can pledge his credit for necessaries aa an agent 
of necessity... But the duty of the husband is also a public obligation, and can be enforced 
against him by the State under the Vagrancy Acts and under the Poor Relief Acta. When 
the marriage is disaoived the duty to maintain arising out of the marriage tie disappears.” 
and the learned Law Lord held that*in the absence of any etatutory enactment the 
former wife would be left without any provision for ber maintenance other than 
recourse fo the poor law authorities, and he says (p. 629) : 

. “In my opinion the statutory powers of the Court to which I have referred were granted 
partly in the public interest to provide a substitute for the husband’s duty of maintenance 
and ta prevent the wife from being thrown upon ths publid for support,” 
and further obeerves (p. 629): 

“The wife's right to future maintenance is a matter of public concer, “which she cannot 
‘barter away,” 

The decision in Hyman v. Hyman both of the Court of Appeal and of the House 
of Lords is really based on the observations I have quoted above and on the ground 


` that on dissolution of marriage there is no longer the position of husband and wife 


between the parties and therefore any deed containing a covenant could not be 
operative as between parties whose status had changed. Both in the Court of Appeal 
and in the House of Lords reliance was placed on two further grounds. The first ia 
that statutory powers are conferred on the Courts of law and the Courts ought not 


.- to allow parties to come to any arrangement subversive to any of these statutory 


powere, and secondly that these provisions are based on the ground of public policy 


“as pointed eut by Lord Justice Atkin. 


In this connection I have been referréd to the observations of Sir Wilfrid Greene 
M. R. in the case of MHs v. ‘Méils1 The Master of the Rolls at p. 131 refers, to the 
observations in Hyman v. Hyman that-the law does not allow the wife by any bargain 
to deprive the Court of the power to vary an order for maintenance once it has been 
made. The suggestion was not approved of in the case of Mills y. Mills in the fol- 
lowing terms (p. 132): 


1 [1940] P. 124, 
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“I can see no reason, in the language of the statute, of in the policy of the law, why 
parties in such circumstances, where an ordy for maintenance of this nature has been 
obtained, should not be able by. agreement to put an end to it, and to substitute some other 
provision which they may agree upon.” 

These remarke apply to an order fpr maintenance that has been already made and 
the Master of the Rolls was refuting the suggestion that once an order for mainten- 
ance was made it was indestructible and that such a view was based upon an extra- 
vagant construction of the Act of Parliament and an ertravagant view of public 
policy. These remarks, however, do not apply to the principle discussed above, 
namely, that the wife cannot waive altogether a? claims*to future alimony at the 
date when the decree for dissolution of marriage was passed. That in my opinion 
stands altogether on a different footing and is based both on a proper construction 
of the Act and on a proper view of pyblic policy as indicated above. Therefore 
these remarks of the Master of the Rolls do not, in my opinion, affect the position laid 
down in Hyman v. Hyman that the question of a wife's maintenance is both a 
question of the statutory powers of the Court to grant alimony on a proper appli- 
cation being made and on a proper view, a matter of public policy. 

T may say that the Parsi Marriage and Divgrce Act of 1936 has been at all times — 
grounded on English law both as regards the statute and the common law. In fact the 
remodelling of the Parsi Marriage and Divorce Act of 1936 was based on Lord 
Buckmaster’s Bill of 1920, which was much ahead of the English Act that was in 
existence at the time. Section 40 of the Parsi Marriage and Divorce Act gives wide 
powers:to the Parsi: Matrimonial Court. I may say that s, 40 is also based om grounds 
of public policy and based directly on the principle of not allowing partis’ whoes 
tarital ties are severed to become a burden on charitable institutions of the commu- 
nity like the Parsi Punchayat who are really the guardias of Poor Relief of the 


The facts and circumstances of this case are different from the facts and circum- 
stances of the cases I have discussed above. This is not an agreement between parties 
#trived at prior to the date of the dissolution of marriage as in the cases referred 
to by me above. In this case parties arrived at certain consent terms immediately 
after the decree for dissolution. In fact a decree was first passed. The parties ceased 
to be husband and wife and subsequent to that a consent order was taken, when a 
consent order setting out the arrangement between the parties was passed whereby the 
wife gave up all her rights ta alimony in future. This is a consent order between the 
parties and a consent decree between the parties, it has been argued, should be set 
aside only on well known grounds, and therefore there should be firet a proceeding 
to set aside such a consent decree or consent order before the Court can grant main- 
tenance. A consent decree between the parties is a centract between the parties 
which has been recognised by the Court and as such it will stand as a contract. The 
question is whether such a contract, namely, the wife giving up her claim to alimony 
altogether is a valid contract. In other words is it a voidable contract or a void 
contract? If it were a voidable contract, in my opinion, the Court would not enter- 
tain thia application unless the contract has been avoided by a proceeding to set 
aside the consent order or tHe consent decree. Where, however, the contract is void 
ab initio it is a nullity and there can be nosquestion of setting aside such a contract, 
as a void contract ie a contradiction in terms. Therefore the -principle is that where 
on grounds of public policy a wife cannot enter into such a contract, then the contract 
is void and the Court will take notice of that and ignore that part of the order although 
it was made by consent, because as remarked by Lord Atkin “The wife's right to 
future maintenance is a matter of public concern which she cannot barter away.” 
Accepting this proposition, in my opinion, thé wife could not barter away such a right 
and enter into a contract to that effect so that such a contract would be a void con- 
R. 68. ord 
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tract in the eye of the law. It is on the game footing, in a sense, as contracta made 
by minora Such*a contract is no contract in the eye of the law as laid down by 
their Lordships of the Privy Council in the case of Mokori Bibi v. Dhurmodas Ghose. 
I am fortified in this position by a reference to case of Narasagounda v. Chawa- 
gounda,? in which Kemp J. observed (p. 663): : 

“...8 minor's deed atanda on a particular footing by iteelf. It has been decided by the 
highest tribunal that a minor's contract is mull and oid ‘eb initio’ ”. 

saat ee: 663): 


iE can mcaicely have bëen intend a bapore an Doia on tas sta ani ah 
jng majority, to set aside ai transaction entered into duriag minority and which it has expreaily 
declared be void and incapable of ratiScation.” 


x ini tecem T aa the oa (lak e ea a ae oa 
to take any stepe for-the purpoæ of setting aside that particular part of the consent 
order as the contract is-contrary to public policy and is, in my opinion, null and void, 
Referring to the question of public policy I am-of the opinion that for a Matrimonial 
‘Court to recognize such an arrangement would be an inducement to the parties to 
collide so that thé husband may allow the wife to take an ex parte decree on the 
undertaking that the wife will not apply for alimony at any time in future. This is 
a further ground on which it would be contrary toepublic policy to allow such an 
arrangement. i 
In these circumstances I hold that that particular pert of the consent order is not 
a bar to the present application by the wife for fixing her alimony under s. 40 of 
the Parsi Marriage and Divorce Act of 1936. 


Preset: ° > a 
LORD ATKIN, Lorp THANKERTON, Lop CLAUSON, Si Grina RINEN: 
z AND SiR MADHAVAN NAIR. 


MAHOMED SIDDIQUE YUSUF v. OFFICIAL ASSIGNEE, CALCUTTA” 


Presidéncy-towns Insolvency Act (III of 1909), Secs. 7, 8—Order of adjudication—Act of 
insolvency—Certain transfer held act of insolvency—Order binding on transferee who is 
third party—Appeal by transfetes—“Person aggrisved”—Extension of time for appeal. 

Where a particular transfer is held by the Insolvency Court to amount to an act of 
insolvency and forma the basis of an order of adjudication, it is not open to the trans 
feree (a third pérson) to allege that the transfer is not void on this ground 

i Ex parte Learoyd. In re Foulds, followed. 

Officiel Assignee of Madras v’ O., R, M. O. R. S. Firm, overruled. 
` The only remedy open td such tranaferee is to appeal, under s. 8 of the Presidency- 


` towns Insolvency Act, 1909, ag a person aggrieved agningt’ the adjudication order which ~ 


"has so far determined his rights. This being his sole remedy is one which justice de- 
manda that the Courts should carefully protect ; and if an extension of time for appeal- 
ing is reasonably required, such extension should be granted ex debito justitias, 

Ex parte Tucker, In re Tucker referred to. 


1 (14908) `L. R. 30 


LA 
3c 5 Bom L. R 421. 3 yie 10 a 
2 918 L L. R. 42 Bom. 638, 4 (1926) L R $0 Mad. 54l. 
a a ©. 20 Born, L- R: 802 ra 5° eae 
* Decided, March 24, 1943. Appeal from 
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THE facts appear sufficiently from the jyggment. 


C. S. Reweasile K. C. and C. Bagram, for the appellant. 
W.: W. K. Page, for the respondent. - 


LORD ATKIN. Tas aa enacted Gabel Gan eo oak EE oe 
aat Calcutta, one dismissing an appeal from the Judge in Insolvency and the other 
refusing to extend the time for appediing against an adjudication order made against 
one Ali Mohamed Hashim, who will hereaftér be called “the insolvent.” As a result 
of their Lordships’ decision in this case the facteemay hyve to be considered afresh 
in the Indian Courts, arid it is desirable therefore to state the details as summiarily ‘as 
possible so far as they are relevant atthe present time. In 1938 the insolvent had 
a claim for damages against a*figm with whom he had dealings in shares, and by a 
written agreement of March 30, 1938, between the appellant and the inddlvent the 
former agreed to advance money for the costs of the contemplated suit and to assist 
in the conduct ‘of it, for which services he was to receive half the monies recovered 


after deducting the advances. On April 1, 1938, the suit was instituted and on `i 


January 19, 1939, was decreed for Ra’ 6,750 and interest. On January 20, 1989, by 
indenture of assignment, the insolvent assigneéfl to the appellant the said decree in 
consideration ser alia of his discharge of all liabilities under the agreement of March 
30, 1938, and Rs. 1,000 then p&id to him in cash. This is the assignment which is 
the subject of the first order of the appellate Court above referred to. Meantime, on 
November 8, 1938, one Hamid, Haji Umer, hereinafter called the petitioning creditor, 
chad filed a suit against the insolvent for money due from the insolvent in respect of 
share transactions in which the plaintiff had acted as his broker. On April 5, 1939, 
the suit was decreed for Rs. 15,789-10-0. On April 19, 1939, the petitioning creditor 
filed a petition in the High Court for the adjudication of the insolvent as an insolvent. 
‘The petition alleged several acts of «insolvency. One of these waa that the insolvent 
on January 20, 1939, executed the deed of assignment to the present appellant of the 
decree of January 19, 1939, with? the intention of preferring the present’ appellant 
over other creditors. On April 25, 1939, the petitioning creditor obtained ex parle 
the appointment of the official assi as interim receiver of the decrea of January 
19, 1989; correspondence with the ippellant followed in which on April 29 he was 
supplied with a copy of the petition for adjudication. In May the appellant insti- . 
tuted proceedings in execution of the decree, and an order was made that the judg- 
ment-debtor pay the money into Court, which he has done, and that it be not with- 
drawn except with the leave of the Insolvency Court. On June-13, 1939, an adjudi- 
cation order was made against the insolvent. No one appeared except the petitioning 
creditor, -and the order recited- that the insolvent had committed each of the acts of 
insolvency alleged in the petition. In August the appellant applied in the Insolvency 
Court for leave to take out the decretal money then in Court. Leave was given sub- 
ject to leave being obtained in the suit. The appellant then applied for similar leave 
in the suit. This application was opposed by the official assignee, and on August 
31, 1939, an order was made to which their Lordships attach importance. It was 
that the appellant was to be entitled to withdraw. the amount on furnishing securtty. 
If the official assignee made any application, on the-first insolvency day after the re- 
opening of the Court, then the application was to abide the result thereof. If no 
application were made, then the order was to be made -as asked for. In pursuance 
of this order the official assignee ox November 23, 1939, gave notice of motion in the 
Insolvency Court for a declaratiom that the indenture of assignment dated January 
20, 1939, be declared void as against the official assignee and that the transfer be set 
aside. This is the motion which is the subject-matter of the present proceedings. 

Judgment on the motion was not given until July-25, 1940. The learned Judge 
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dealt with two points taken by the official assignee. In the first place, it was said 
that the transfer kaving been found to be an act of insolvency in the order of adjudi- 
cation could no longer be alleged by the transferee not to be void on that ground. In 
the second place, it was said that apart from the effect’ of the adjudication order the 
evidence showed that in fact it was a fraudulenf preference. The learned Judge in- 
clined to accept the first contention, which was based on the well known case of Ex 
parte Learoyd : In re Foulds, but appreciating that there was authority to the con- 
trary in India in the decision of the Madras High Court in Official Assignee of Madras ` 
v. O. R. M. O. R. S. Firm would not express a final opinion om the point. On the 
facts, hewever, in evidence” before him he found the intent to pr@fer proved. In the 
appellate Court the case took a different turn. Both Judgea expresaed some doubt 
whether the intent to prefer was in fact proved ; but they were both of opinion (follow- 
ing Ex parle Learoyd) that the order of adjudicatio® was conclusive and could not be 
disputed. Their Lordships entertain no doubt that this decision was correct. Ex 
parte Learoyd is well established-in England : it was decided on the language of the 
Bankruptcy Act, 1869 : both the relevant sections have been repeated in the Acts of 
1883 and 1914, and the decision has taken its place as a leading case on this part of 
the law. The provisions of the Presidency-towns Insolvency «Act, 1909, are also in- 
similar terms, and their Lordships feel no doubt that the principles of the English 
decision are as valid in India as in England. No doulst it is anomalous that a decision 
affecting the right of a third party should be conclusively determined against him in 
his. absence, and even without notice to him, but the words of the section and the im- 
portance of maintaining the status of the debtor as determined by an order of adjudi- 
cation, and the necessity of securing the stability of the administration of the debtor's 
estate once hid status hag been fixed, have been justly held to outweigh the considera- 
tion of hardship to the private citizen. «Their Lordships are of opinion, therefore, that 
the decision of the Madras High Court in Officias Assignee of Madras v. O. R. M. O. 
R. S. Firm was incorrect and must be taken to bẹ overruled. 

But the’third party who is placed in this anomalous position is not without redres. 
His remedy is to appeal as a person aggrieved against the adjudication order which 
has so far determined his righta. This, being the sole remedy, is one which justice 
demanda that the Courts should carefully protect: and if an extension of time 
for appealing is reasonably required, such extension should be granted ex debito 
justitiae, to use the words of James L. J. in Ex parte Tucker : In re Tucker. The time 
for appealing front an adjudication order under the Indian Limitation Act is twenty 
days + but a general power of extension of time is given by a. 5 of the Act. At a late 
stage of the hearing in the appellate Court the appellant, no doubt finding that the 
Court was disposed to decide the case on the more technical ground which the Judge 
in the Insolvency Court had not thought fit to accept, applied for leave to extend the 
time for appealing, but the application was rejected as belated. In the opinion of their 
Lordships this application should have been granted. It may be that the appellant had 
notice of the terms of petition, and subsequently of the acts of bankruptcy established 
in the adjudication order. But at that time, as is plain from Panckridge J.’s judgment, 
there was room for doubt in India whether the doctrine of Ex parte Learoyd applied, 
and the appellant and ‘his legal advisersecannot be said to have acted unreasonably 
in challenging the issue, as they promptly did, by applying to execute the decree. It 
would appear to have been a complete answer to have said that the appellant’s title 
was conclusively avoided by the adjudication order. It is from this point of view 
that the order of the Court of August 31, 1939, becomes important. The appellant 
a eee ee ee 


1 ye 10 Ch. D r 3 °(1879) 12 Ch. D. 308 
2 (1939) I. L mR BO Mad. 541. 
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assignee filed an application on the next insolvency day. This must mean, or would 
reasonably be understood to mean, an independent application to Have it established 
that the trañsfer was void as a fraudulent preference; and this is the application 
that was made and is now before Board. The learned Judge in the Insolvency 
Court put on one side the Ex Learoyd pomt and dealt with the case on the 
merits. It seems to their Lordships impossible ta say that the appellant was acting 
unreasonably in assuming throughout’ the course of the present proceedings right up 
to the Court of Appeal that though the Ex parte Learoyd point had been taken he 
was really concerned to defend the assignment on the facts,then disclosed in evidence. 
If this be so, it does not appear thgt he should be deprived'of a right, which he could 
originally claim er debito justitiae, to have the time for appealing extended so as to 
get rid, if possible, of a decisich made in a proceeding to which he was not a party. 
Their Lordships think, therefore, that the appeal should succeed. It is plain that 
an appeal against the adjudication order would be useless while the orders stand in 
this independent proceeding declaring the tranafer void because of the adjudication 
order itself. On the other hand, the decision of the High Court avoiding the transfer 
is plainly right while the adjudication order stands, and the appellant as a condition 
of the extension of time must pay, as he has Offered to do, the costs thrown away. 
It may be that if the appellant takes advantage of the extension of time and appeals, 
the High Court may adopt the frocedure in Ex parte Tucker and content themselves 
with striking out the act of bankruptcy complained of, and leaving the official assignee 
to make a fresh application without themselves determining the facts. This, however, 
is a matter entirely for them. The appeal must be allowed, and the orders of the 
Judge in Insolvency and the appellate bench must be set aside. The appellant must, 
in accordance with his offer, pay the costs of the present apglication in both Courts. 
On payment of the costs his time for appealing will be extended for two months from 
the arrival of the order of the Privy «Council in the High Court. The order is with- 
out prejudice to the right of the official assignee, if he is so advised, to make a further 
application to have the transfer detlared void. The respondents must pay “the costs 
of this appeal. ; 

Solicitors for appellant: T. L. Wilson & Co. ` 

Solicitors for respondents : Hy. S. L. Polak & Co. 


Present : 


VISCOUNT SIMON, LORD CHANCELLOR, LORD MACMILLAN, LORD PORTER, 
Sm Grorce RANKIN, AND SIR MADHAVAN NAIR. 


RYOTS OF GARABANDHO v. ZEMINDAR OF PARLAKIMEDL* 


Certiorarl, writ of High Court—Power to issue Jurisdiction confined to presidency-towns— 
Board of Revenue—Situs in Madras city—Decision of the Board in matter arising bel- 
ween parties in mofussil. 

The High Court of Madras has no jurisdiction to issue a writ of certiorori to the 
Board of Revenue functioning within the city of Madras with respect to its decision in 
the matter of a dispute as to the quantum of rent between parties residing in the 
mofuseall of the province, 

Semble. The jurisdiction of the High Courts at Calcutta, Madras and Bombay to 
jmsue writs of certiorari extends only over persons residing within the limits of the 
yespective presidency-towns of Calcutta, Madras and Bombay. 

Scope of the writ of certtoreri in England described. ‘ 

History of legislation and case-law on the subject in India discussed, 


* Decided, May 10, 1943. Appeal from Madras. 
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~<a pia dct deen Wad : - fo, tad 

__S. P. Khambatfa,. for the 7 

Sir Herbert Cunliffe K. C., with J. M Parikh and P. V. Subba Row, for the res: 
pondents. . 

. Sir Walter. Monckton K. C., with W. Walladk and B. J. M. McKema, anficus 
curice, for the Secretary of State for India. 


- VISCOUNT SIMON L. C. E T E E ie Was is: 
Court, from an order of that Court dated November 5, 1937, dismiæing the appellants’ 
application that a writ of fertioraf should issue to the-Board of Revenue at Madras 
to bring up, in order to be quashed, an order made by the Collective Board, on October 
9, 1936, under a. 172 of the Madras Estates Land Act, 1908. a 

The ancient writ ‘of certiorari in England ja an original writ which may iseue out of 
a superior Court requiring that the record of the proceedings in some cause or matter 
pending before an inferior Court should- be transmitted into. the superior Court to 
be there dealt with. The yrit is so named because, in its original Latin form, it 
required that the King should “be certified” of the proceedings to be investigated, 
and the object is to secure, by the ise of the authority of a superior Court, that 
the jurisdiction of the inferior tri should be properly exercised. This writ -does 
hot issue to correct purely executive acts, but, on the other hand, its application is 
not narrowly limited to inferior “Courts” in the strictest sense. Broadly speaking, 
it may be said that if the act done by the inferior body is a judicial act; as distin- 
guished from being a ministerial act, certiorari will lie. |! The remedy, in point of 
principle, is derived from the superintending authority Which the Sovereign’s superior 
Courts, and in particular the Court of King’s Bench, possess and exercise over inferior 
jurisdictions. This principle has been transplanted to other parts of the King's domi- 
nions, and operates, within certain linfits, in British India. 

The appellants are ryots of three villages inclutied in the Parlakimedi estate in the 
district ef Ganjam in the Northern Circars. -The respondents are (1) the Zemmdar 
of Parlakimedi and (2) the Board of Revenue- at Madras. ; ° 

In October, 1925, the zemindar applied, under Chap. XI of the Madras Estates 
Land Act, for the settlement of rent in respect ofthese villages and by a supplemental 
application in March, 1926, (which was inspired by d decision just previously .given 
by the High Court of Madras in Valluri Narasimha Rao v. The Ryots of Pedda- 
mamidipelli!), be, applied for settlement of a “fair and equitable rent” under s. 168 
(1) of the Act. ‘The Government of Madras in November 1927 directed the Special . 
Revenue Officer of the District to settle a fair and equitable rent in respect of lands 
in the said villages. After memoranda had been submitted by the contesting parties 
and after elaborate investigations on the spot, the Special Revenue Officer in 1935 
made an order doubling the previous rents. On the ryote’ appeal to the Board of 
Revenue, a member of that Board sitting alone reversed this decision and allowed an 
increase of rent of only twelve and a half per cent, considering himself bound’ by’ 
PENIDO P) OEE CL) OU E a Mad lon te caa Doac tt apples ran 28 

“ Provided -. sitbal no Canine ven under (E Gaura anall Teie: TEST By mor: tirti: tio 
annas in the rupee of tha rent previously payable for the land.” _ 

The zemindar appealed by way of revision in the Collective Board of Revenue fronr 
the decision of the single member. - The Collective Boerd on October 9, 1936, decided, 
by a majority of two members to one, that proviso (b) of s. 30 (1) did not apply to 
the case. On the other hand, they were not prepared to endorse so drastic an en- 
hancement of rent as 100 per cent., and fixed as the appropriate increase an enhance- 


-1 (1925) LL. R 49 Mad. 499. 
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ment Se aiz annas M the rupees or thirty-agven and a half per cent, this increase ‘to 
be spread over a period of five years. 

. On February 9, 1937, the present appellants petitioned the Madras High Court for 
a writ of certiorari to quash the order of the Collective Board of Revenue, complain- 
ing that the rents had been raised abbve the limit of two annas in the rupee or twelve 
and a half per cent, nS iS meme incre emia fender ee (P) 
of the Act. 

On November 5, 1937, the Madras High Court (Leach C. J. and Burn J.) held 
that if the section of the statute ied eo that no,increase beyond twelve and a half 
per cent. could lawfufly be made, the appellants would be entitled to a writ of certiorari 
addressed to the Board of Revenu& to correct the illegality, but that in the circum- 
stanges the Board of Rivan. Aad power "to enhance, by thirty-seyeti- snd-a pali per 
cent. The petition for the writ Was therefore dismissed. . 

The first question, viz. whether a writ of certiorari provides a proper remedy if 
the Board of Revenue had exceeded its powers is a question of general importance 
and of considerable difficulty. Their Lordships have thought it right to enter upon thia 
matter and to decide it, notwithstanding that, if the High Court of Madras is right 
in saying that the limitation to a twelve and ashalf per cent. increase does not apply 
in the present case, the broader question as to the use of the prerogative writ might 
be left undecided. In view ef this wider issue, their Lordships requested the 
Secretary of State for India to interest himself in the appeal and to provide aæis- 
tance in the argument, and their Lordships are much indebted to the counsel instruct- 
ed by the India Office on behalf of the Governor-General in Council for contributing 
their help to a somewhat involved investigation. 

The view that they had jurisdiction to issue the writ of certiorari in the present 
case was taken by the High Court of Madras aa,the result of à line of recent decisions 
in that Court. At one time it had been held that the Board of Revenue exercised its 
functions under Chap. XI of the Madras Estates Land Act as a civil Court, and 
was subject as such to the revisionab jurisdiction entrusted to the High Courty s. 107 
of the Government of India Act and s. 115 of the Code. This opinion, however, 
was overruled by a full bench in Rajah of Mandasa v. Jegennayckulu. Their Lord- 
ships have no doubt that the decisio& of the full bench was, on this point, correct ; 
but in eo saying they must not be taken to decide that the Board of Revenue in any 
of its functions is a Court subject to the High Court’s appellate jurisdiction within. 
the language of s. '107 of the Act, or a Court subordinate to the High Court within. 
the meaning of s. 115 of the Code. The line of decisions which in the end affirmed. 
the jurisdiction to proceed by certiorari may be taken as beginning with In re Nataraja 
Iyer, where the Revenue Divisional Officer of Ariyalur had directed the prosecution. 
of the applicant for giving false evidence by an affidavit sworn in proceedings under 
the Income-tax Act of 1886. The two leamed Judges who decided that case agreed 
that on the merits no writ of certiorari should issue, but they differed on the question 
of jurisdiction. Sundara Ayyar J. Pa E ek eee su He was. 
satisfied (p. 80) i 

“that the Supreme Court did not posos the power to issue the wit on any, one bead 
NSE A cee De Woe A E E E 


and said that (p. 81) :— 


“There has apparently been no case in which any of the High Courts issued a writ of 
certiorari on an officer beyond the Hmits of its own original juriadiction.” 


Sadasiva Ayyar J., however, held that (p. 95) 
1 (1982) 63 M. L. J. 450, FB. i 2 (1912) I. L. R. 38 Mad. 72. 
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.the power ta issue the writ of ceriiorarė to- judicial proceedings passed persons 

jad eo T im 

In Venkatarainam v. Secretary of State for India! Venkatasubba Rao J. agreed 
with the view of Sadasiva Ayyar J., but both and Madhavan Nair J. held that 
the writ could not be directed to the Governor i Council since an express statutory 
exemption protected that authority. It would rather seem that the argument for 
the respondent in that case was directed not ef much to questioning the law as laid 
down by Sadasiva Ayyar J. in the previous case, as to stresaing the exemption 
-enjoyed by the Governor and his sministers : and, {or this reason, only the question 
of exemption was touched on by Madhavan Nair J, This case wag, however, in Muni- 
swami Chetty v. Board of Revenue, Madras, taken to have decided (p. 149) :— 
“that, in the absence of express statutory prohibition, this High Court posseases the same 
jurisdiction in certioreri as the Court of King’é Bench in England”, 

In that case the writ wae sought in respect of the removal of the applicant from 
membership of a Panchayet Court at Tirupathi, but it was refused on the merits. 
Zamindarint of Mandasa v. Ryots of Mandasa Zamindari,? like the present case, con- 
cerned the settlement of rent in the Ganjam District under Chap. XI of the Madras 
Estates Land Act, and a writ of certiorari was ordered to issué to the Board of Reve- 
nue in respect of the Board’s action under e 171 of the Act in order that certain 
landa should be excluded from the settlement prodbedings. The reasoning of the 
judgments in that case is to the effect that certiorari may lie to quash proceedings 
not only of civil Courts but of executive authorities when entrusted with the duty 
to determine questions affecting the rights of subjects. Having correctly repelled as 
inconclusivd the objection that the Board of: Revenue is not a “Court,” the learned 
Judges concluded that there was power_to issue the writ in a proper case, but did not 
undertake an independent examination of the constitutional or historical position of 
the Madras High Court under its charter in respect of the matter then before it. This 
would seqm to show that they regarded the reasoning of Sadasiva Ayyar J. in Naia- 
raja’s case as having been established by the latef decisions in preference to that of ` 
Sundara Ayyar J. But, so far as their Lordships have been able to discover, the 
writ which they directed to issue was the first writ of certiorari to be issued by a 
Court in India independently of its jurisdiction over a Presidency town and over 
British subjecte or their servants. , If any earlier case is to be discovered in the 
histories or law reports the attention of their Lordships has not been drawn to it. 
The observation which their Lordahipe have quoted from the judgment of Sundara 
Ayyar J. at p. 81 of 36 Mad., Nétaraja Iyer, In re, has not been shown fo be mistaken. 
While the sole purpose of the present appeal is to obtain a direction that a writ 
of certiorari should issue out of the Madras High Court to the Board of Revenue in 
respect of proceedings to-settle the rents payable for certain lands in Ganjam, it is 
necessary -to consider the question of jurisdiction from two separate stand-points. 
This necessity arises out of the circumstance that the Board of Revenue, which was 
first instituted in Madras in 1786, is located, like most of the organs of Provincial _ 
Government, within the town of Madras. The jurisdiction may therefore be claimed 
(a) independently of the local civil jurisdiction which the High Court exercises over 
“the Presidency-town, or (b) solely by weason thereof, as an incident of the location 
of the Board of Revenue within the town. In the decisions above mentioned the 
jurisdiction does not appear to their Lordships to have been regarded as incidental 
to the location of the Board of Revenue, and they will first deal with the matter in- 
dependently of the local civil jurisdiction which the High Court exercises over the 
‘Presidency-town. 

1 (1929) L L. R. 53 Mad 979. 3° (1952) L L. R. 56 Mad, 579. 

2 (1981) L L. R. 55 Mad. 187. 
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‘The question depends in the first place gn the true construction to be put on the 

charter, dated December 26, 1800, establishing the Supreme Court af Madras. If the 
power was given by that charter it is now vested in the High Court by virtue of the 
Indian High Courts Act, 1861 (24 & 25 Vic. c 104, s. 9), and the statutes repeat- 
ing this provision (Indian High Cobrts Act, 1865, 28 & 29 Vic. c. 15, Government 
of India Act, s. 106). The Supreme Court at Madras inherited the powers formerly 
possessed by the Mayor’s Court and Recorder’s Court, but the right to issue cerlicrari 
beyond the Presidency-town to Indians or to Courts of the Company in the mofusail 
was not among these powers : theiy extra-local jurisdiction was confined to British sub- 
jects, apart from a Mmited jurisdiction over persons in the service of the Company or 
of British subjecte (37 Geo. III, c? 142, a 10).' If the power now claimed is to be 
found in the charter of 1800 it*must, their Lordships think, be found either in cl. 8 
thereof or in the reference which ‘the charter and the statutd of 1800, 39 & 40 Geo. 
TII, c. 79 (s. 2) make to the powers of the Calcutta Supreme Court—a reference 
repeated by s. 17 of-4 Geo. IV, c. 71 (1824). Section 2 of the Act of 1800 authorised 
His Majesty by charter to establish at Madras a Supreme Court 

“with full power to exercise such civil, criminal, admiralty, and ecclesiastical jurisdictiona, 
both as to natives and Beitish subjecta, and to be fivested with such powers and authorities 
... and subject to the same limitations, restrictions, and control.....within the said town 
of Madras....and within the territories which ‘now are or may hereafter be subject to.... 
i Cepa Ol Macias, as ie Sale See ee ee 
Bengal....doth consist of, is invested with.. ..within the said Fort William, or the.. 
provinces of Bengal, Bihar,” etc. 

It is clearly necessary, therefore, to consider the history of the matter both in 
Calcutta and in Madras and, in outline at least, the circumstances in which the 
charter was intended to take effect in the province of Madras. 

The East India Company had in 1765 obtained the grant of the dewani from the 
person whom it recognised as the rightful claimant to the throne at Delhi of the 
Mogul emperors. This grant was expressed td cover Bengal, Bihar and Orised, but this 
last name may now be dropped, as the territory then called Orissa has long been part 
of Bengal, and the province which now goes by the name of Orissa did not become 
part of British India till 1808. The Company did not undertake the administration 
of the dewoni—revenue and civil justice—by its own servants until 1772, but when 
in that year it “stood forth as dewan” a system of civil Courts was set up. These 
Courts were not Courts of His Majesty the King of England, nor did they administer 
the law of England. They were manned by European servants of the Company, 
Who were not skilled in any system of law but had the assistance of “law officers ”"— 
kazis, muftis, maulavis, or pandits—to inform them as to the Mahomedan and 
Hindu laws. The changing and tentative arrangements for criminal justice before 
1790 are set forth in detail in the preamble to Regulation IX of 1798. Strictly speak- 
ing, criminal jurisdiction was part of the mizamat and not of the dewani; and the 
Company, at least after 1775, did not profess to*administer this at its own hand until 
-1790, but left it, nominally at least and subject to some interferénce or supervision, 
in the hands of the Naib Nazim, whose Chief Court (mizomat adalat) sat at Murehf- 
dabad. From 1790, however, the Company took criminal jurisdiction into its own 
hands, and continued the Mahomedan criminal law as the public law of the land, 
applying it, with modifications made from time to time, to Hindus as well as to 
Moslems. Appeals from the civil Courts went to the Sudder Dewani Adalat, and 
appeals from the criminal Courts to the Sudder Nizamat Adalat—Courts which con- 
sisted until 1801 of the Governor-General and members of the Council. The Com- 
pany’s Courts—civil or criminal—had no jurisdiction over British subjecte. These 
PUPS De ae a varteee euler igus yen means weree eae Ea and 
R. 67. 
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mostly in the service of the Company. Iņ was not even considered that the Company 
had any legal aifthority to make regulations binding on Britieh subjects, who were 
not its servants. A legislative power with a genera! jurisdiction over British subjects 
and Indians alike was first established in India by the Act of 1833. Meanwhile, the 
device was resorted to of refusing permission td any British subject to reside more 
than tep miles from the capital unless be entered into a bond to eubmit to the juris- 
diction of the Zillah Judge in civil suitenot involving more than five hundred rupees. 
(Bengal Regulation ITI of 1793, s. 9; XXVIII of 1793, s. 2; Madras Regulation If 
of 1802, s. 6). 
- In 1973 by the Regulating Act (13 Geo. III, c. 63), Parliameft intervened for the 
first time to control the Company’s administration. It authorised a Supreme Court 
to be established by charter at Fort William in Beng&l to be a Court of Record and 
to be a Court of Oyer and Terminer for the town ‘of Calcutta and the factories sub- 
ordinate thereto. The Supreme Court was to take the place of the Mayor's Court, 
which had since 1726 existed as an English Court applying English law to the town 
and settlement. The 14th section of the Regulating Act provided further that the 
Suprethe Court, when established, should have authority over British subjects who 
should reside in Bengal and Bihar ufder the Company's protection, and also that it 
could hear suits dnd complaints against any person in the service of the Company, or 
of any British subject. It authorised the Governe-General and Council to make 
regulations for the settlement and subordinate places, but these were to have no effect 
unless the Supreme Court should think fit to register them ; and as the Council was 
averse from submitting its regulations to this form of censorship this provision was 
in practice a dead letter. The Governor-General and members of Council and the 
Chief Justice and Judges were “to be and to have full power and authority to act as 
justices of the peace” for the settlement and subordinate factories. 

As regards the powers committed to the Supreme Court, the charter of 1774 intro- 
duced difficulties which cannot be imputed to the statute of 1773. Claiming to be 
authorised by its charter, the Court, as i§ well known, proceeded to entertain proceed- 
ings (inter alia) against the officers of the Company's Courts in respect of their 
official acts, and the consequence of its proceedings in the “ Patna” and “ Coesijurah’” 
cases waa that the Company’s Government, the Council, took steps to employ military 
force ta prevent the orders of the Court from being carried out, and petitioned the 
authorities in England against the- actions of the Court as attempts to extend the 
authority of the English law to the inhabitants of Bengal and Bihar. The result. 
was the statute of 1781 (21 Geo. III, c 70). The preamble recited (iner alia) 
that it was expedient that the lawful Government of the provinces should be sup- 
ported, and that the inhabitants should be maintained and protected in the enjoy- 
ment of all their ancient laws, usages, rights and privileges. The Act fundamentally 
altered the scope and conditions of the Supreme Court’s jurisdiction, superseding to 
a great extent, but without formally amending, the charter of 1774. 

The terms of the Madras charter of 1800, with which their Lordships are now im- 
mediately concerned, are intended plainly enough to incorporate the amendments of 
1781 and thus to produce the same general result in Madras as in Calcutta. The 
Mayor’s Court had continued in Madras to exercise its jurisdiction under a charter 
of 1753 until it gave place in 1798 to the Recorder’s Court, authorised by the statute 
of 1797 (37 Geo. III, c. 142); the Recorder, Sir Thomas Strange, became in 1800 
the first Chief Justice of the new Supreme Court of Madras.’ 

The effect of the Act of 1781 is, therefore, germane to the construction of the 
charter of 1800. It éxempted the Governor-General and Council from the Court's 
jurisdiction in respect of their official acts ; it, deprived the Court of jurisdiction in 
matters of revenue; it provided that no one was to be liable ta its jurisdiction by 
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reason of being a landholder or farmer of land or land rent ; that no one should be 
amenable to the Court’s jurisdiction by reason of being employed by the Company 
or by a British subject in any matter of inheritance or contract, but only in respect 
of actions for wrongs and trespasees, or in other civil cases by agreement in writing 
to submit thereto. It provided for ‘the maintenance of a register of the names of 
Indians so employed. It gave the Supreme Court jurisdiction to try actions and 
suits against all inhabitants of Calcutta, providing that the Hindw and Mahomedan 
laws respectively should be applied to their’ affairs ; or the law of the defendant in 
cases where only one of the partigs was a Hindu er Mahgmedan. It preserved the , 
rights of fathers of families. It confirmed the Court of Sudder Dewani Adalat as a 
Court of civil appeal from the country Courts, and made it a Court of Record; and its 
judgments final and conclusive Saye for appeal to His Majesty in Council. It gave 
to the Sudder Court exclusive jurisdiction’ over offences and extortions in the collec- 
tion of the revenue. It made the judicial officers of the country: Courts, whether 
they were British or Indian, immume from actions in respect of any order made. by 
’ them, and gave protection likewise to others for any acts done by their arder. It 
conferred on the Governor-Geeneral and Council the power to make regulations “ for 
the provincial Courts and Councils ”—a very Mmited power which, strengthened by 
an Act of 1797, 37 Geo. ITI, c. 142, s. 8—has produced the extensive system of laws 
known as the Bengal Regulatios&. 
Certain other matters must be noticed before attempting to interpret the Madras 
charter of 1800. Justices of the Peace had functioned under the Mayors Court 
charters of 1726 and 1753 in Calcutta and Madras. When criminal proceedings be- 
came necessary against a British subject in the mofussil, a Justice of the Peace had 
to function for the purpose of dealing with the case or committing the accused for 
trial. Section 151 of an Act of 1793 (33 Geo. ITI, c. 52), after reciting that the 
members of Council and the Judges were the only justices of the peace for the pro- 
vince, gave power to the Governor-General in Council to appoint : 
* auch and ao many of the covenanted servants of the mid company, or other British 
inhabitants, .... to act as justices of the peace within and for the anid provinces and presl- 
dencies, and places thereto subordinate’... 
` Such justices were not to sit on any Court of Oyer and Terminer unless called on 
so to do. Their appointments were to issue under the seal of the Supreme Court. 
By s. 153 all convictions by any justices of the peace out of the Court of Oyer and 
Terminer were made removable by writ of certiorari within six months into the said 
Court. [Similar provision was made for Madras and Bombay in 1807 (47 Geo. III, 
sese. 2, c. 68, s. 4)I]. In 1813 the statute 53 Geo. III, c. 155, recited in s. 105: 
‘,.. whereas His Majesty’a Britisk Subjects resident in the Britisk Territories in India, 
without the Towns of Calcutta, Madras and the Town and Island of Bombay, are now, by 
Law, subject only to the Jurisdiction of His Majesty's Courts at Calewtte, Madras and 
Bombay respectively, and are exempted from the Jurisdiction ‘of the Courts established by 
the said United Company within the sald Tetritories, to which all other Persons, whether 
Natives or others, Inhabitants in, the said Territories without the Limite of the Towns 
aforesaid, are amenable :.... a e 
It went on to provide that in cass of assauk, forcible entry or other injury accom- 
panied with force a native of India might complain against a British subject to a 
Magistrate of the Zillah, who could acquit or convict and impose a fine not exceeding 
Rs. 500. All such convictions were declared to be removable by certiorari into the 
Courts of Oyer and Terminer and gaol delivery in the same way as under the Act of 
1793—a provision which remained in force till Act IV of 1843 applied to such cases, 
the ordinary system of appeals in the Gompany’s Courts. Section’106 made provision 
` for British subjects in the mofussil being sued in the Company’s Court for small debts. 
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By s. 107 British subjects living more thgn ten miles from the Presidency-town were 
put under the citil jurisdiction of the Company’s Courts, both of first instance and 
appeal, if the cause of action arose within their jurisdiction, but the Britiah subject 
Tight appeal to the Supreme Court instead of to the Company's Court of, appeal. 
Act XI of 1836 abrogated this last-mentioned privilege. Other sections of this Act 
of 1813 have some historical significance : æ. 99 and 100 gave the Company power 
by regulation to impose certain taxes or duties on the Presidency-towns, and required 
the Supreme Court. to recognise such regulations. Section 114 made the stealing of 
, Securities to be felony og. the pert of any pereops within the local limits of the 
criminal jurisdiction of any of His Majesty’s Courts at Calcutta, “Madras or Bombay, 
or on the part of any persons personally subject to the jurisdiction of any such 
Te eb Sia ee E PE T AE S aie Ganache 
the Supreme Court at Calcutta it would be almost conclusive of the present question 
could it be shown that the Calcutta Court, after 1781, was in practice exercising or 
claiming jurisdiction over the country Courts throughout Bengal and Bihar by issuing 
to them the English prerogative writs of certiorari and mandamus. It would be a 
task of some difficulty and little profit to investigate the practice before 1781, but 
their Lordshipe are not satisfied, in view of Ramgovind Mitter’s caset to which they 
will in due course refer, that either of these writs was employed_at all, though 
habeas corpus was certainly employed. However that may be, their Lordships think 
it reasonably plain that between 1781 and the end of the century no such jurisdiction 
was being exercised in fact. hey know of no case in which the Supreme Court 
issued either certiorari or mandamus to a country Court The writ of habeas corpus 
came to be used in the form ad testi ficandum—that is as a mode of summoning 
witnesses—in the course of the Suprame Court’s admitted jurisdiction over Calcutta 
and over British subjects [cf. Deverall’s case], Whether the writ ad subjiciendum 
was issued beyond the local jurisdiction only to British subjects, or to others for the’ 
purpose of protecting the liberty of British subjects, or more generally in aid of the 
Court’s local jurisdiction within Calcutta—is a question to which the answer is not 
altogether clear. But this writ would not ordinarily, if ever, issue to a Court, and 
their Lordships know of no case after 1781 -wftil the Bombay case of 1829 (In re 
the Justices of the Supreme Court of Judicature at Bombay*) to be hereafter mention- 
ed, ‘in which this writ was used by any of the Supreme Courts so as to interfere with 
the jurisdiction of any Court of the Company. It would seem probable that the erer- 
cise of such jurisdiction in Bengal after 1781 would have produced a definite reaction 
on the part of the Council, and that such a jurisdiction wouk have been constantly 
appealed to by litigantes unsucceseful in the country Courts. 

The hierarchy of country Courts was the creature of the Bengal Regulations, and - 
after a number of changes had been made in the original system of 1772, the system 
as revised was stereotyped in the Cornwallis Code of 1793—a body of forty-eight 
enactments; many of them lengthy arid mostly drafted by Sir George Barlow, which _ - 
held the field for twenty yeare as “the system of regulation and polity for the internal - 
Government of these provinces” (Harington “ Analysis,” Vol. I, p. 16). An “ Adalat 
system,” so to call it, similar in character to that described in the Comwallis Code, 
was introduced into Madras in 1802 by a number of Regulations made by the Madras 
Government in that year and between 1802 and 1806. As noted in William Morley’s 
well known Digest (1850, Vol. 1, Introd, p. xxx), before 1802 there were no Com- 
pany’s Courts at Madras. Civil and criminal justice had in many parts of the pro- 
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tration of authority in the hands of the Collector of the district who took the place 
and exercised the same wide powers as the amildar of the old regime. By 1799, Lord 
Wellesley had ordered the Madras Govrnment to introduce the Bengal system with- 
out delay. (Wellesley’s Despatches, 1836, Vol. II, p.'121). The creation of a 
Supreme Court was part of the same general policy. No provisions are to be found 
in the Bengal or Madras Regulations which suggest that the Company’s Courts were 
liable to control or correction by writs’such as kabeas corpus, mandamus, or certiorari. 
Madras Regulation VI of 1802 (s. 19) provided for European British subjects being 
dealt with as amenable only to the Supreme Court fn crimimal cases, the Zillah, Magis- 
trates’ procedure being regulated according as he waa, or was not, also a justice of 
the peace with power under the Act of Parliament (1793) to commit for trial. The 
Mahomedan criminal law with q@rtain important amendments and a procedure in 
which the futwa of the kazi or mufti was a prominent feature were introduced by 
Madras Regulations VII and VIII of 1802, following the Bengal Regulation IX of 
1793 and the Cornwallis Code. “Similarly, in 1803 Madras Regulation XV repeated 
Bengal Regulation LIII, dealing with the doctrine and practice of tatir or discre- 
tionary punishment and with the crime of robbery with violence. The Chief Civil 
and Criminal Courts of ‘Appeal, called the Sudder Adalat and Sudder Foujdari Adalat, 
sat in the town of Madras, and as first constituted consisted of the Governor and 
Council. Below these, four Provincial Courts of appeal were established whose mem- 
bers, as Judges of the circuit Courts, tried criminal cases of importance : below them 
were the Zillah Judges with their “registers” or Assistant Judges; and there were 
Indian judicial officers with various powers and styles for the smaller work. In 
Madras, as in Bengal, neither the Supreme Court Judge nor the European Judicial 
Officer in the country Courts had at this time any knowledge or means of knowledge 
of the Hindu or Mahomedan laws independentl¥ of the pandits and omaulavis ; except 
perhaps for Halheds “Gentoo Code” published in 1776, Hamilton’s translation of 
the Hedaya in 1791, and Sir Wiljam Jones’ translation of Manu in 1794,- and of 
the book on the Mahomedan law of inheritance Al Sirajiyyah in 1792. Cole- 
- brooke’s “ Two Treatises” was not published till 1810. Jagannatha (Colebrooke’sa 
Digest) was published at Calcutta m,i1797 and at London in 1801. The first English 
treatises on Hindu law were Sir Francis Macnaghten’s in 1824 and Sir Thomas 
Strange’a in 1825. The works of Sir W. H. Macnaghten on the Mahomedan and 
Hindu laws were in 1825 and 1829. In 1802 Colebrooke and Harington were Judges 
of the Sudder Court at Calcutta and the Governor and members of Council were the 
Judges at Madras. Sir Thomas Strange’s views on the function of his new Court 
will be referred to later in this judgment. It is difficult to think that barrister judges 
from England, with the Sudder Courts sitting in the Presidency-town, were expected 
to issue English prerogative writs to the confines of the Province to correct in matters 
of jurisdiction the Company’s Courts which administered the Regulations and the 
native laws. So late as 1831 the Supreme Cogrt at Calcutta being in doubt on a 
very fundamental point of Hindu law, consulted the Judges of the Sudder Court and 
acted on their opinion (Dos dem Juggomohun Roy v. Sir Neemoo Dossee) The Acfa 
of 1781 and 1797 for Bengal, and 1800 (39 & 40 Geo. ITI, ¢. 79, s. 11), for Madras, 
made the Regulations binding on the Provincial Courts but not on the Supreme 
Courts. Nowhere does it appear that the latter recognised it as their duty to super- 
vise and control the enforcement throughout the province of the Company's regula- 
tions or the Mahomedan criminal law. 

These historical considerations, however, are not here put forward as conclusive 
apon any question of jurisdiction, but as matters in the light of which the Madras 
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charter of 1800 has to be considered. The charter is a lengthy, instrument, but only 
cl. 8 will be her® st out 

“8, And it is our further will and pleasure, that the said Chief Justice, and the said 
Puisne Justices, shall, severally and respectively, be, and they are all and every of them 
hereby appointed ta be, Justices and Conservatora of the Peace, and Coroners, within and 
throughout the Settlement of Fort St. George, and the town of Madras, and the limits thereof, 
and the factories subordinate theretd, and all the territories which now are, or hereafter may 
be, subject to, or dependent upon, the Government of Madras, aforesaid ; and to have euch 
jurisdiction and authority as our Justices of our Court of King’a Bench have, and may 
lawfully exercise, within thf part, Of Great Britain cflled England, as far as circumstances 
will admit.” .- " o 

The argument for the appellants is that this clause*gave jurisdiction to the Supreme 
Court to issue the writ of certiorari to a Gourt of the Company anywhere throughout 
the province. The only words which can for this purpose be relied on are thoee of the 
concluding passage. Their Lordships think that the passage cannot be confined to 
the town and factories and must be read with reference to the “ territories .... subject 
to .... the Government of Madras” ` :On the other hand, it is these words that have 
the- special qualification “as far asecircumstances will admit.” The clause is sub- 
stantially a repetition of the first half of cl. 4 of the Calcutta charter of 1774, but 
the qualifying words just cited are new : the secoral half of the Calcutta clause re- 
appears in Madras as cl. 9. Their Lordships will construe the clause as it appears in 
the Madras charter—not only because the context in the confused Calcutta charter 
adds to the difficulty, but also because the principles established by the Act of 1781 
are intended to find place in the charter of 1800. It is one of the early clauses and 
comes among provisions dealing with the qualification of the Judges, their rank and 
precedence, the Court’ seal, the fogm of writs, the Judges’ salaries, and terms of 
service. Its terms are plainly reminiStent of the passage in Blackstone’s Commen- 
tariea (1st edition, 1765-9, 5th edition, 1773), whera in Book III, firet published in 
1763 (Gh. IV, p. 441), the learned author describes the King’s Bench as “the 
remnant of the aula regia” and refers to the Justices of the King’s Bench “who are 
by their office the sovereign conservators of the peace and supreme coroners of the 
land.” This passage and its context derive frn the fourth part of Coke’s Institutes 
(4 Inst. 73), where the highest language is held concerning the Justices of this Court: 
“Tt is truly sald that the justices de banco regis have supream authority, the king himself 
sitting there as the law intends. They be more then justices in elre..,..The justices of this 
court are the sovereign coroners of the land, and therefore where ‘the sheriff and coroners 
may receive appeals by bill, a fortiori the fusticea of this court may do it.” 


After providing for a Sheriff, for service of process in distant parts of the country, 
and for the admission of advocates nd attorneye and the appointment of clerks, 
the charter comes in cls. 21 to 23 to certain matters of jurisdiction. By cl. 21 the 
Court is given jurisdiction over all persons who in previous charters had been des- 
cribed as “ British subjectes” who should reside within any of the factories dependent 
on the Government of Madras : it is empowered to hear all actions and suits against 
fhem arising in any territory which should then or thereafter be dependent on that 
Government or within that of any natiwe Indian prince in alliance with that Govern- 
ment ; also against any person employed by the Company or by any British subject. 
The Court is further given all the jurisdiction which the Mayors and Recorder's 
Courts had enjoyed. Clause 22 repeats sections 17 and 19 of the Act of 1781, giving 
power to hear civil suits against all the inhabitantd of the town, and providing that 
the Hindus and Mahomedans should have the benefit of their own laws in matters 
of inheritance and contract. It contains a alight amendment in its reference 
to the laws and usages which would have been applied by a “native Court.” Clause 
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23 repeats certain exemptions recognised by the Act of 1781—the Governor and the 
members of Council, like the Judges, are not to be liable to arest; nor sued in 
respect of their official acts ; the Court is to.have no jurisdiction as to revenue ; no 
one is to become subject to its jurisdiction by being a landholder, farmer of rent, 
etc. ; employment by the Company or by a British subject is not to render any per- 
son amenable to the jurisdiction in any matters save for wrongs and trespasses only. 
Judicial officers and persons acting under their orders are not to be sued on account 
of their judgments or decrees. Clause 33 gives a jurisdiction in equity over those 
persons previously spécified for its ordinary civil jurisdiction. The Court’s criminal 
juriediction is confétred by cls. 34 and 35; the former mdde it a Court of Gyer and 

Terminer and gaol delivery for thé town and factories subordinate thereto : the latter 
gave it jurisdiction to try Brétish subjectą for crimes committed anywhere in the 
province or in any Native Statin alliance with the Government of Madras. The 
ecclesiastical jurisdiction given by cl. 37 raised certain pointe of difficulty which 
need not here be referred to, but it applied to persons previously described as “ British 
subjects” and extended over the whole of the province. 

Clause 47 covers the same ground as clause 21 of the Calcutta charter of 1774, 
and deals with the Court of Request, the Coust of Quarter Sessions and the Justices 
and other Magistrates of the town. These are made subject to the order and 
control of the Supreme Court as the inferior Courts and Magistrates in England are 
subject to the order and control of the King’s Bench; to which end the Supreme 
Court was theréby empowered to issue writs of mandamus, certiorari, procedendo 
or error. ' . 

Reverting to the terms of cl. 8 above set forth, it must be admitted that the clause 
does on its face refer to the individual position of the Judges, as is shown by the 
words “severally and respectively” which occyr near the beginning. This feature of 
the clause had early given rise in Calcutta to the ruling that the Court, as distinct 
from the individual Judge, could not issue prerogative writs except when specially 
authorised by the charter so to de, as it was with. reference to the Court bf Request 
(Calcutta charter, cl. 21; Madras charter, cl. 47): see Rex v. Warren Hastings: 
and Rex v. Ramgovind Mutter2 This opinion was based by Sir Elijah Impey on his 
own knowledge of the intentions of draftamen—a number of distinguished persons, 
though not distinguished for knowledge of recent events in Bengal. The Supreme Court 
‘at this period would appear to have held that a Single Judge could issue the writ of 
habeas corpus but that the Court could not issue any prerogative writ save where 
specifically authorised by the charter ; but it is not clear that prerogative writs other 
than habeas corpus (and perhape ne exeat regno) could in their view be issued at 
al. Indeed it would appear that they could not. 

“The general powers of the Court of King’s Bench are not given to this court, but the 
powers of justices of the Court of King’s Bench at common law are given severally and res- 
pectively to the judges of this court; and as (according to Blackstone) the judges of the 
King’s Bench used to issue writs of habeas corpus severally, we have agreed that we have 
severally authority to issue the writ, but not jointly aa a court :” (per Chambers, J. in Ram- 
govind Mitter’s case, supra, in December, 1781, but before the new Act had been received 
in Calcutta in July, 1782 (cf. Morton, p. 125). cf. Stephen: Nuncomar and Impey (1885) 
v. H, p. 139. . 

On the view taken on this point depends in some measure the answer to the ques- 
tion whether cle. 21, 22, 33 and 34 have any, and if so, what, bearing upon cl. 8. 
Thus in Nataraja’s case, already cited, Sadasiva Ayyar J. held that the powers given 
by cl. 8 were given to the Judges not merely in their individual capacity but as 
constituting the Supreme Court, and that cle. 21, 22, 33 and 34 did not limit the 
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powers given by cl 8. On the first point, their Lordships agree. It is an important 
feature of the clause that it speaks of the individual Judge, but this, in their Lord- 
ships’ view, it clearly does as part of the exposition of the nature and jurisdiction of 
the Court of which he is to be a member. The view so dubiously based on the 
supposed intentions of a number of persons consulted upon the draft of the Calcutta 
charter of 1774 fails as a matter of interpretation of the charter of 1800. Without 
claiming to construe the former document as it stood before the Act of 1781—a task 
long recognised to be difficult almost to the point of impossihility—their Lordshipa 
think that as it stands in the Madyab charter cl. 8 js too narrowly and rigidly inter- 
preted if it is taken to infend that certain writs could be issued by a Single Judge 
which three Judges sitting together as a Court had no power to issue. This cor- 
struction overlooks or misappreciates the-function Qf tl 8 in relation to the rest of 
the charter. i 

The first thing effected by the clause is to make the Judges justices of the peace. 
It makes them such justices throughout the province—alike within and without the 
town of Madras. It does not say that they ara to'be justices within the town, but 
outside it are to be justices sub modo. Yet it is clear enough that the Judges of the 
Supreme Court were not thereby made Magistrates of the Zillah intended to serve 
the Company in the administration of the Company's ordinary criminal Courts of 
the mofusail by dealing with Indians throughout the’ province, and administering to 
them the Mahomedan criminal law as modified by the Regulations. Outside the 
local limits of Madras to be a justice of the peace was to hold an office which had 
reference solely to an English jurisdiction, and was by its nature restricted to British 
subjects. “ Justice of the peace” like the word-“ felony” has an English content. 
Inside the town, -the English law was the lex loci, and the jurisdiction of the Judge as 
a justice of the peace extended to alb persons. The first Judges in Calcutta were 
much occupied in the discharge of their functions as justices of the peace (see Lord 
Teignmouth’s Life of Sir William Jones, 1804, p. 243). Reference has already; beep 
made to the provisions of the Acts of 1793 and 1818, showing the part played, and to 
be played, by justices of the peace in the mofussil ; and in their Lordships’ view, it is 
impossible to disagree with the observation made,in Morley’s Digest (Vol. I, Introd, 
p. av) :— d f 

“Tt may be here remarked, that the jurisdiction of the Supreme Courts, both at Madras 
and Bombay, is generally restricted to British subjects, and this would seem to limit the 
power of the judges to act in the provinces as Conservators of the Peace.” : 

An interpretation of the later words of clause 8 may be arrived at on the same 
- lines. The Judges were to be “King’s Bench Judges”, as they were to be justices 
of the peace, throughout the whole extent to which they might have occasion to act 
at allthis being the status and authority with which they were armed without 
as well as within the town. The concluding part of cl. 8 makes no reference to prero- 
gative writs, but is a broad and summary reference to the whole of a King’s Bench 
Judge’s jurisdiction and authority. It cannot be construed as restricied to such 
powers only as were peculiar to the King’s Bench and were not shared by the other 
superior Courts of common law. Is it really the effect of these words to subject the 
Indian inhabitants throughout the province, and all matters of dispute between them- 
selves, to the same jurisdiction as the King’s Bench would apply to the inhabitant of 
an English county? Do the words put the Indian living at Ganjam equally under 
this jurisdiction with the Indian inhabitant of the Presidency-town, because they say 
that the Judges within and withqut the town ard to have the jurisdiction and autho- 
rity which a Justice of the King’s Bench has in England ? Their Lordships think that 
there can be but one answer to these questions. Juriediction—if not a word of many 
meanings—is a word which may be used with elther a wider or a narrower connota- 
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tion, and in this passage the ordinary English word “authority” accompanies and 
explains it. Nothing is said in cl. 8 about the persons over whome the authority is 
to be exercised. Much is said in cls. 21, 22, 33 and 34. If it was intended by 
cl. 8 to grant jurisdiction as in England over all inhabitantd of the province, why is 
the jurisdiction defined, limited, and guarded by the elaborate provisions of the later 
clauses ? What is the point in saying that Indians employed by the Company should 
only come under the jurisdiction for wrongs ‘and trespasses—if all Indians are put 
by cl. 8 under alk the jurisdiction that there is? Why is it said that to be a land- 
holder or sjeradar shall not subjeq an Indian to the juriadiction if all Indians have 
been made subject f it? Why is it so elaborately provided in cl. 22 that Hindus 
shall have the benefit of the Hindu law and yet not a word is expended in cl. 8 to 
safeguard any personal law? These considerations lead necessarily, as their Lordships 
think, to the conclusion that cl. & gives, And in general terms defines, an authority 
which is to be exercised over those who by the later clauses are made subject to it. 
The character and quality of the jurisdiction is naturally approached from the stand- 
point of the status and authority of the individual Judge. It is not possible to treat 
cl. 8 as giving a separate jurisdiction over all persons in the province independently 
of cls. 21, 22, 33 and 34. On this point their Zordshipe cannot, agree with Sadasiva 
Ayyar J. in Natarajo’s case. As that learned Judge himself stated in one passage 
of his judgment (p. 94) :— ° 

“ the Company’s subjects .... were not even considered as British subjects owing direct 
allegiance to the Crown. British Laws did not run in the Company's mofussil territory.” 
These are circumstances to be borne in mind when construing cL 8. It may, per- 
haps, occasion some surprise that after the experiences which led to the Act of 1781 
the terms of the fourth clause of the Bengal charter shouldehave been repeated in 
1800 ; but it may be replied that the determindtion of Parliament in 1781 had been 
unmistakable, and that the added words “as far as circumstances will admit” render- 
ed it impossible to regard the reference to the King’s Bench as founding g general 
jurisdiction outside the Presidency-town independent of, and inconsistent with, the 
other ‘provisions of the charter. That any prerogative writ can be employed at all, 
apart, at least, from cl. 47, involves assumption as to the general authority and 
capacity of the Court, and it is this which by reference to the King’s Bench is declared 
in cl. 8. But their Lordships are not of opinion that the Supreme Court would have 
had any jurisdiction to correct or control a country Court of the Company deciding 
a dispute between Indian inhabitants of Ganjam about the rent payable for land in 
that district. As it was put in argument in the Bombay case of 1829 hereinafter men- 
tioned (p. 38): 

“Though there are words in this charter giving to the court the authority of the Court 
of King’s Bench, it ia the nature of the authority which is described, and not the extent 
of the jurisdiction.” Im re the Justices of the Supreme Cowrt of Judicature at Bombay. 
While their Lordships will not here undertake to give a concise description of the 
_ position of the Supreme Courts at the beginning of the nineteenth century, they will 
quote a passage from a letter which the Judges of Bengal addréssed to the authorities 
in England in September, 1830 (Parliamentary Papers, 1831, Vol. 6. Reports of 
Commiitees, p. 129) :— 

Sie a obalom that the jidedieSoa as eaa tw eemeatially Gf avery peniliar Giamcter 
and that many difficulties are inseparably connected with it. It is an exclusive personal 
jurisdiction as to a particular clase, thinly scattered over a wide extent of country, amongst 
- a dense population, who are considered to be themselves, for the most part, exempt from the 
jurisdiction, and to live under a very different system of law. In every part of these terri- 
tories, nevertheless, the process of the court must be enforced, and even lands must occasion- 
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ally be sized and divided, or sold, although ghere is an absolute prohibition against the jurie 
diction being exeseised in any matter of revenue, which revenue is in fact a share, and a 
very large’ome, in every parcel of land throughout the Presidency.” 

The construction which they have put on the charter is, as theif Lordships think, 
in line with the chief decisions aa to the extent of the powers of the Supreme Courts, 
The first case to be mentioned is that of Ch. Nagappa v. Rackummak, which 
came before the Supreme Court at Madras in 4802. The defendants were the widow 
and son of Peira Nagapah and had come to Madras to obtain the setting aside 
of lettere of administration to the estate of Peira Nagapah which had been obtained 
by the plaintiff. Objection having been taken to the jurisdictfon of the Court to 
entertain a suit against them for an account of the property of the deceased come to 
their hands, the Chief Justice, Sir Thomas Strange, Said (pp. 135, 136): 

“Tt has been truly observed that it is impossible tọ argue in this Court from analogous 
cares of jurisdiction in the Courts at home ; thoee Courts being by their constitution, accord- 
- ing to their respective modes and purposes of proceeding, the great depositaries of the univer- 
sal justice of the realm, and, as such, in every instance in which it is attempted to withdraw 
a case from theis cognizance, bound to see distinctly and unequivocally that a jurisdiction 
adequate to the object in view exists elpewhere. If that be noti stated, so as to appear to 
the Court, a plea to the jurisdiction fails, and the jurisdiction ‘remains 
But it ia different here, because, though co-ordinate in its nature with those Courts, ao tar 
as ita jurisdiction attaches, the juriadiction of this Cout is limited with regard to persone, 
not being British Subject, generally speaking, it is restricted with regard to the Natives 
(whether wisely or not is not for us to consider) to the Inhabitants of Madras, and the 
plea therefore very properly confines itself to thoee facts, upon which the Court ia fairly 
called upon to say, whether the Defendants, being Natives, can be considered as Inhabitants 
of Madras, for the purpose of being aubject to our jurisdiction upon the present bill.” 

Accordingly the plea*to the jurisdiction was allowed. The suit was on the equity 
aide of the Court, under cl. 31 of the charter ọf 1800, which gave jurisdiction over 
the persons subject to the Court’s ordinary civil jurisdiction. 

In Re? v. Goculnath Mullick? a writ of habeas corpus had been directed to san 
Indian who claimed that he was not an inhabitant of Calcutta nor in any manner 
_ subject to the jurisdiction of the Court. Puller C. J., holding that it must be assum- 
ed to be true that the applicant was resident at Andool in Bengal and not in Calcutta, 
proceeded to say, with the concurrence of Macnaghten and Buller JJ. (p. 221) :— 
“Then as to the question of law, nothing could be found in the Acta which empowered the 
court to assume any atthority over a native, who was not in law an inhabitant of Calcutta 
or the factory of Fort William or their local limits . ...The Charter did not, and could not, 
confer a more extensive jurisdiction than the Act of Parliament declares that the court 
may poseess. It appeared to him therefore that (assuming Goculnauth to be an inhabitant 
of Andool) be was not subject to the jurisdiction of the court in any civil suit, and that 
he must therefore be considered as a person not amenable to its authority in any proceeding 
whatsoever.” 

The case of In the matter of James Patile came before Ryan C. J., Grant and 
Maklin JJ. on an application for 2 writ of certiorari to remove an order made by one 
Patron, a Magistrate of the Twenty-four Pergunnahe, convicting the applicant. It 
Would seem that the Magistrate had decided that certain persons were entitled to 
obtain water from a tank within his jusisdiction and that the applicant had prevented 
- them from so doing. On the footing that this was a conviction made by a Magis- 
trate of a British subject for contempt of his Court, and not a case coming within 
the Act of 1813 (53 Geo. IT, c. 155), a statute to which their Lordships have already 
made some reference, it was held, Grant J. dissenting, that the Court could not grant 
certiorari. The Chief Justice said (p. 326):— 

1 TA Strange N. C. 132. 3 (1836) Fulton’s Rep. 313. 

2 (1824) Morton 220. 
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“The Court has no jurisdiction to remove the convictions of Magistrates of Zillahs made 
on British subjecte, but under the 58rd Geo. 3rd c. 155....The Magistrate may have acted 
illegally, and without authority—he may be responsible on the criminal side of the Court, 
but we can do nothing in the present proceeding. A Court having no jurisdiction over a 
British subject, which may or may not be the case in this instance, but still a jurisdiction 
over all persons, for contempt.” : * 

In Kerry v. Duff, before Ryan C. +J., Grant and Seton JJ., the question arose out 
of an agreement for the sale of an indigo factory by the defendant to the plaintiff. 
The plaintiff had apparently taken possession but þad not paid the purchase money, 
setting up objection& to the title. The parties had litigated in a competent mofusail 
Court, which had passed a decree Against him as purchaser for payment of the pur- 
chase money. This decree wa% naturally pleaded by the defendant in bar of the 
suit brought in the Supreme Cott and the plea was upheld. Ryan C. J. observed 
{p. 112) :— 

“In the case of a foreign judgment, or the judgment of an inferior Court if the Court had 
jurisdiction and the parties were properly before it, this Court would be unwilling to inter- 
fete on the merits. But this is not the case of a foreign judgment or the judgment of 
an inferior Court. It is a judgment of one of thestribunals of the country, and as such is 
entitled to the same respect from this Court which the judgment of this Court would be en- 
titled to and would no doubt receige from the Courts of the Mofusal.” 

Grant J., on the contrary, thought that (p. 112): 


“n. the decrees of these courts must be looked upon in the Supreme Court as decrees of 
inferior courts in England, and of foreign courts which are considered on a footing with 
those of inferior courts by the courts of Westminster Hall.” 

Seton J. agreed (p. 112): E 
“with the Chief Justice in thinking that the "decrees of the mofussil courts must be 
regarded as the decreea of the, superior tribunals of the country and as of paramount autho- 
rity with the decrees of the Supreme Court.” ` a 
At p. 208 of Fulton’s volume it is said that for the word “paramount” in the judg- 
ment of Seton J. the word “ equal” should be read. 

In re the Justices of the Supreme Qourt of Judicature at Bombay? is the well-known 
case which arose on the Bombay charter of 1823 out of ‘certain orders passed 
by the Supreme Court in 1828, directing two writs of habeas corpus ad subjictendum 
ta issue. One was to an Indian inhabitant of Poona for the production of the 
body of an Indian lad who was his ward. The other was to the head gaoler at 
Tannah outside the town and island of. Bombay, directing him to produce the body 
of a certain Indian then a prisoner in his custody who was detained under an order 
of the zillah Court. The Government of Bombay had refused to allow the authority 
of the Provincial Courts to be questioned, and had addreased a letter to the Judges 
of the Supreme Court asking them to abstain from any act which “ must have effect 
of producing open collision between our authority and yours” (p. 5) until directions 
could. be obtained from higher authorities in England. A petition to His Majesty in 
Council having been made by Sir John Peter Grant on behalf of the Supreme Coyrt 
the various questions of jurisdiction were argued before a Committee of the Privy 
Council on which sat the Lord Chancellor, the Lord President, Lord Ellenborough, 
Lord Tenterden, Sir John Nicholl, Sir John Becket, Mr. C. W. Wynn, the Lord 
Chief Baron, Lord ‘Chief Justice Best, Sir Christopher Robinson, Mr. Courtenay 
and Mr. Hobhouse (Parliamentary Papers 1852/3, Vol. 31, p. 630). The Commit- 
tee reported to His Majesty that the writs of kabeas corpus were improperly issued 
in the two cases referred to (p. 58): 


1 (1841) Fulton’s Rep. 111. “2 (1829) 1 Knapp 1. 
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“that the Supreme Court has no power gr authority to issue a writ of kabeas corpus 
except when directed either to a person resident within those local lmite wherein such Court 
bas a general jurisdiction, orto a person out of such local limits, who is personally subject 
to the avil and criminal jurisdiction of the Supreme Court; that the Supreme Court has 
no power or authority to issue a writ of habeas corpus to the gaoleri:or officer of a native 
Court aa such officer, the Supreme Court having-no power to discharge, persons imprisoned 
under the authority of a native Court.” R 

In In the matter of Ameer Khan no mofuæil Court was concerned. Government 
had arrested in Calcutta under an pid Regulation of 1818 an Indian inhabitant of the 
town whom they confined in a gaol outside the town’s limite The gaoler, as often 
happens, was a medical man, a Dr. Fawcus, apparently a European British subject. 
Norman J. and the Appeal Court agreed in dismissing the application for habeas corpus 
on the merits. Norman J. expressed the view that writ could have issued consistent- 
ly with the ruling in Tke Bombay Justices case (supra). The Appeal Court said nothing 
about jurisdiction The opinion of Norman J. as to jurisdiction led to the old English 
writ being restricted to the Presidency-town (Act X of 1872, & 82), and in effect 
superseded (Act X of 1875, s. 148). The objection taken before him was, and had 
to be, put as High as this—that the Writ could not be issued into the mofusail even 
to a European British subject. He regarded this contention with eurprise, saying 
that the same reasoning would apply to any process. ° But the question is not whether 
a prerogative writ can ever issue into the mofusail, but to whom and in what cases 
it can issue if it be not directed in the exercise of the local jurisdiction over the 
Preaidency-town. 

Sadasiva Ayyar J. in Nataraja’s case would appear to have thought that Norman 
J. waa of opinion that prerogative write could be issued into the mofussil provided 
that they were not issued so as to affett Courts. If this was his view, he would seem 
to have misread the case. One of the resolutions in The ‘Bombay Justices case had 

laid down that the writ could only issue to one who was personally 
subject to the juriediction, and the fact in Amser Khan's case that the gaoler vie 
apparently a British subject lies at the root of Norman J.’s decision. Their Lord- 

Goes themselves in agreement with Sundgra Ayyar J. in Nataraja’s case at 
(p. : 

“The Supreme Court had no general power or control over, the Courts of the East India 
Company in the mofussil or over their officera acting judicially. I-believe this proposition 
would be correct even in cases where the officers exercising juriadiction might be British 
subjects.” 

It ia very important on Netaeraja’s case to observe that it was not the view of 
Sadasiva Ayyar J. that the Supreme Court had jurisdiction to issue certiorari to the 
Company’s Courte. The learned Judge thought that by special statutes and chartere 
the East India Company had power to establish Courts, and that either for this rea- 
gon or because the mofussil Courts were practically foreign Courts, the general juris- 
diction to issue prerogative writs given by the terms of cl. 8 of the charter could 
not take effect upon mofuseil Courts. Their Lordships are not quite clear on the 
point, but think that the learned Judge considered that the jurisdiction might take 
effect to quasi decisions passed by persons in the mofussil who did not constitute 
a Court. This was not the view maintained for the appellant on this appeal, and 
in order'to put a proper construction upon cl. 8 of the charter their Lordships have 
dealt fully with the question of the position: of mofussif Courts as regards the 
power given to the Supreme Court by cl. 8. But in their view it is impossible to main- 
- tain that under cl. 8 the Supreme Court derived a right to issue prerogative writs to a 
person outside the limits of the Presidency-tewn who was not personally subject 
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made- the order complained -of, issued thje order in the town. On the other hand, 
the parties are rbt subject to the original jurisdiction, of the High Court, and the 
estate of Parlakimedi lies in the north of the province. On the present question 
their Lordships lay no stress on any negative implication derivable from cl. 47 of 
the charter which authorised the Supreme Court to issue writs of mandamus, certio- 
rari, etc., to the justices and other Magistrates of the town and to the two Courts 
(herein mentioned, the Court of Request and the Court of Quarter Sessions. The 
terms of this clause make it difficult to think that Courts other than thoee mentioned 
were intended to be regardgd as inferior Courts for this purpose. The case of Besant v. 
Advocate-General of Madras: is an authority of this Board thaf the power to issue 
certioraré still remains in the High Courts of Calcutta, Madras and Bombay in the 
exercise of their local jurisdiction. On this point it confirmed the decision in Nundo Lal 
Bose v. The Corporation for the town of Calcutta? Where certiorari was iseued to bring 
up and quash an assesament made by the Commissioners of the town of Calcutta on a 
. certain dwelling house, it being held that the error in the assessment was an error which 
went to jurisdiction. The question is whether the principle of that case can be applied 
in the present case to the settlement of rent for land in Ganjam, merely on the basis 
of the location of the Board of Rev@®nue, as a body which is ordinarily resident or 
located within the town of Madras, or on the basis that the order complained of was 
made within the town. If so, it would seem to follow that the jurisdiction of the 
High Court would be avoided by the removal of the Board of Revenue beyond the` 
outskirts of the town, and that it would never attach but for the circumstance that 
an appeal is brought to, or proceedings in revision taken by, the Board of Revenue- 
Their Lordships think that the question of jurisdiction must be regarded as one of 
substance, and that it yould not have been within the competence of the Supreme 
Court to claim jurisdiction over such & matter as the present by issuing certiorari to 
the Board of Revenue on the strength of ite Jocation in the town Such-a view 
would give jurisdiction to the Supreme Court, in the matter of the settlement of 
rents for Tyofi holdings in Ganjam between parties not otherwise subject to its jurje- 
diction, which it would not have had over the Revenue Officer who dealt with the 
matter at first instance. 

it has Giextty be cankideetd phoe Gi tne chutes oF 100 dake eI wn 
the Supreme Court the power in such a case as the present to issue a writ of certiorari, 
that Court obtained the power upon the passing of the Act of 1858, 21 & 22 Vic. 
c. 106, which put an end to the Government of the East India Company and esta- 
blished direct allegiance to the Crown on the part of the Indian inhabitants of the 
province. This suggestion is to be found in the judgment of Sadasiva Ayyar J. in 
Nataraja’s case, and it haa been urged by Mr. Khambatta in his very full and able 
argument for the appellants. Long before 1858 it had become evident that the existence - 
of the Mogul Empire and the position of the Company as entrusted with the dewoni 
had a certain element of unreality. The preamble to the Charter Act of 1813, which 
continued to the Company its territorfal acquisitions and rights for a further period, 
expressly stated that this was expedient “ without prejudice to the undoubted sovere- 
ighty of the Crown of the United Kingdom of Great Britain and Ireland in and 
over the same.” By the Act of 1853 (J6 & 17 Vic. c 95), the territories in pooses- 
sion of the Company were continued under its Government in trust for Her Majesty 
until Parliament should otherwise provide. As a matter of law, their Lordships 
think it impossible to hold that the Supreme Court, after 1858, became invested for 
the three further years of its existence with any larger jurisdiction over Courts or > 
persons in the mofussil than it had previously enjoyed. They find nothing in the 
1 ue) oi tee ee ae 2 (1885) L L. R. 11 Cal. 275. ~ 
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to their civil and criminal jurisdiction. The Courts were no more fordigi-Conrts 
than Indian subjects of the Mogul Emperor were foreign subjects. ff that Sovereign, 
or the Company in exercise of the dewani right committed by him to them, chose to 
appoint an individual, or an executive authority such as the Board of Revenise, to give 
a decision between Indians in Ganjam upon particular matters of individual right, 
the Supreme Court by the terms of cl. 8 of this charter could have no more right to 
interfere by certiorari with such a decision than in the case of the decision of one of 
the Company’s Courts. No distinction can for this purpose be drawn, in their Lord- . 
ships’ view, as regards the issue pf prerogative wwts, between a criminal, a civil, a 
revenue, or any oth®r Court of the Company and an officer of the Company autho- 
rised to make a decision of a judicial character. 

The last case to which referênce will here be made was decided in 1913, Shuey 
after Nataraja’s case by the Calcitta High Court in Legal Remembrancer v. Matilal 
Ghose. The question was whether the High Court had jurisdiction to punish the 
publisher of a paper for contempt of the Court of a Magistrate at Barisal. It was 
invited to do so on the principle of Rex v. ‘Davies? which held that the Court 
of King’s Bench could punish for contempt of an inferior Court being “the custos 
morum of all the subjects of the realm” af stated in Hawkins “Pleas of the 
Crown” (Bk. 2, œ 3). The Calcutta High Court disclaimed any such jurisdiction, 
holding that the Supreme Court*never held throughout Bengal the position of aula 
regis or custos morum as the King’s Bench did throughout England. Having cited 
cls, 4 and 21 of the Bengal charter of 1774 (corresponding to cls. 8-and 47 of, the 
Madras charter of 1800), Jenkins C. J. said (p. 205): 

“Tt is a sufficiently accurate statement for the purposes of this case to say, that, as the 


result of this and subsequent legislation, the criminal jurisdiction of the Supreme Court 
(apart from crimes maritime) was limited to the local limits except as to British subjects, 


and the Court had no general control or, power over mofusell criminal courts, The Common 
- Law was similarly limited in ite application to the Presidency towns and to British subjects 
ouside the local limits.” e ° 


: It is necessary now to consider the-question whether jurisdiction to issue certiorar 
in such a case as the present to the High Court, or would have accrued to 
the Supreme Court, by virtue of the fact -that the location! of the Board of Revenue 
is within the Presidency-town. The Town of Madras has, since 1726, been çon- 
sidered to be governed by the principles of English law, though not all the provisions 
of that law have been received as- applicable ta the circumstances of the country; 
and the British sfatutes passed since 1726 have not been given effect unless specially 
extended to India. The Board of Revenue, as already noticed, was established in 
1786, and at various times has discharged different functions some of them judicial in 
character. See Mad. Regn. I of 1803 and Regn. II of 1806- By Regn. V of 1804 
it became a Court of Wards for the Presidency. Under Regn. VII of 1817, it had 
for many years control over religious and other endowments. Their Lordships will 
not assume that in 1800 it would have*been regarded as a Court. For the purposes of 
the present case, it may here be said also that in giving ditections under s. 172 of 
the Madras Estates Land Act, 1908, the Board of Revenue is to be considered not 
as a Court, or as the highest Court in a hierarchy of Revenue Courts, but as an offi- 
‘cial body especially entrusted with particular duties which include duties of a judicial 
character. The Mandasa cases, Raja of Mandasa v Jagannayckulu and Zamin- 
darim of Mandasa v. Ryots of Mandasa Zomindari, show that,this view is in accor- 
dance with the opinion of the High Court. The Board of Revenue has always had 
its offices in the Presidency-town, and in the present case-the Collective Board, whicb `’ 
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Act of 1858 to supersede the general scheme of the charter of 1800, or to produce a 
conflux or confusion of the separate jurisdictions previously obtafning throughout 
British India. They are not of opinion that it brought Indians generally within the 
meaning of those clauses of the Charter of 1800, which distinguished certain persons 
as British subjects in contrast with natives of India, or that it gave to the Supreme 
Court any extended jurisdiction. The change effected by the Act of 1858 was cer- 
tainly profound. It rendered obsolete*the old distinction between Company’s Courts 
and King’s Courts, and made it eminently desirable that by way of reform a greater 
unity should be established in respect of judicial adminigtration. These reforms, 
bowever,, did not foflow operatively of themselves by virtue of anything in the Act 
of 1858, but were introduced by the Indian High Courts Act of 1861. By the terms 
of that Act and the statutes whith have continued it, in effect the High Court inherit- 
ed the power of the Supreme Court ; but If it be shown, as their Lordships think it 
is shown, that the Supreme Court had not the-power now in question under the 

Charter of 1800, there is nothing else in the Act of 1861 to confer the power. 

A final suggestion was made by Sir Walter Monckton, counsel instructed by the 
India Office. He pointed to the power of superintendence given by s. 15 of the 
Indian High Courts Act of 1861 and afterwarfis by s 107 of the Government of 
India Act. He suggested that this would include a right of control similar. to that 
exercised in England by writ of*certioran. Although this right is only given over 
Courts subject to the High Court’s appellate jurisdiction, he suggested that the High 
Court might have a similar right over individuals or official bodies exercising judicial 
function in the mofussil. Their Lordships are not prepared to accept this argument. 
The power given by s. 15 is given by way of succession to the Sudder Dewani Adalat, 
as is sufficiently shown by the reference to the appellate jurisdiction. If the Supreme 
Court is not shown to have possessed jurisdiction to issue certiorari to the Board 
of Revenue in such a case as the present, their Lordships are not prepared to read 
any similar power into the Indian High Courts Act, s. 9 whereof is plain enough. 
It 4a not, and cannot be, suggested that the Sudder Dewani Adalat at any time issued 
writs of certiorari to individuals or official bodies exercising judicial functions. Unless 
taken away by special enactment there is a prima facie right in any person aggrieved 
by an order made in excess of jurisdiction ta challenge it by a suit in the ordinary 
civil Court—subject, as regards specific relief, to the terms of the Specific Relief 
Act (I of 1877)—but if this right has been taken away by the Legislature in any case 
in which the Board of Revenue, or any other body, exercises judicial functions, it may 
well be that the only method of challenging a judicial determination on the ground of 
jurisdiction is by appeal to His Majesty in Council. It is conceded that in the 
present case an appeal might have been brought to His Majesty in Council by leave 
from the order of the Board of Revenue. There is, therefore, neither logic nor neces- 
sity to justify any doctrine to the effect that the right of superintendence includes a 
right to issue a writ of certicren. . 

In the result, their Lordships conclude that, assuming that the Board of Revenue 
exceeded its power when it enhanced the appellants’ rents by 374 per cent, the High 
Court had no jurisdiction to issue a writ of certiorari. : 

On the merits also their Lordshipa think that this appeal fails, since it is not 
shown that the Board of Revenue, by enhancing the, rents of the appeHants by 374 
per cent., have exceeded the powers entrusted to them under s. 172 of the Madras 
Estates Land Act, 1908. The argument that no enhancement of rent is permitted by 
the Act if it exceeds twelve and a half per cent. or two annas in the rupee on the rent 
previously payable, depends in the first instance upon proviso (b) of cl (i) of s. 30 
above cited. Section 30 deals with am application made by the land owner to the 
Collector for enhancement of rent on one or more or four grounds therein mentioned, 
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of which the first is that during the cugrency of the existing rent there has been a 
rise in the averafe local prices of staple food cropa. In the present case the question 
of enhancement arises not out of any such application, but out of proceedings under 
Chap. XI of the Act; the Government having on November 18, 1927, directed the 
preparation of a Record of Rights under a. 164, and the settlement of a fair and 
equitable rent under s. 168. The appellants’ argument that the proviso already cited 
from s. 30 of the Act applies to the present case is based on sube. (2) of s. 168 : 

“ (2) -In settling rents under this section, the Collector shall presume unlese the contrary 
ig proved that the existing rent or gate of rent is fair and equitable and shall have regard 
to the Provisions of this Act for determining rates of ‘Tent payable by a ryot.” 

The view taken by the majority of the Collective Board of Revenue in making the 
order dated October 19, 1936, which is now complaintd of, is that the requirement to 
“ have regard to” the provisions in questich have no more definite or technical mean- 
ing than that of ordinary usage, and only requires that these provisions must be 
taken into consideration. In their view, the prime duty of the Revenue Officer under 
Chap. XI is to fix a fair and equitable rent, and though he must ‘be guided by -the 
principles undertying such provisions as are contained in Chap. III, he is not strictly 
bound by such provisions. Having régard to the long time that had elapsed since the 
last tentative settlement of rent in 1867-8, to the prodigious rise in prices that had 
taken place since then, and to the general economic’ improvement of this part of the 
country, the Collective Board considered that an enhancement of 374 per cent. would 
not be oppressive, and directed the Revenue Officer to reduce to that figure the en- 
hancement of 100 per cent. which he had made. This view of the effect of the direc- 
tion to “have regard to” the provisions of the Act for determining rates of rent 
payable by a ryot is supported by the decision of the High Court in the case of 
Valuri Narasimha Rao v. The Ryots of Peddamamidipall: at p. 506. It ia also 
confirmed by certain observations of Reilly J. in Rajak of Mandasa v. Jagannaya- 
kulu,? at.p. 486 where the learned Judge said :— 

“ Where the settling officer has to deal only with duch questions as would arise in a guit 
for commutation or for enhancement or reduction of money rent, under S. 168 (2) he 
must be guided by the appropriate principles as set out in the Act. But there is no 
doubt that his settlement may embrace a much widfr field of questions, and whenever he has 
not merely to adjust the lawful rent but to fix what is fair and equitable in variation from 
the lawful rent, which could be exacted in a guit, his settlement ia clearly something which no 
Civil Court could do unless specially empowered.” 

Their Lordships find themselves on this matter in agreement-qwith the view taken 
by the majority of the Collective Board. It is not possible to peruse the. proceedings 
of the Special Revenue Officer in this case without seeing that a number of matters 
besides the rise in prices of staple food crops were considered by him, and had to 
be considered by him, if he was to carry out his duty under Chap. XI. He observed 
in para. 30 of the final proceedings, dated December 10, 1935 :— 

. "I bold that the present settlement fs alao a fresh and initial settlement wherein every 
thing has to be re-classified afresh and new rates of rent have to be fixed. It ia not therefore 
accase of enhancement, but of fixing and introducing a new rate of rent based on the princi- 
ples of equity and fairness aa laid down in Chap. XI of the Estates Land Act.” 

The main distinction between such a proceeding as he present and stepe taken 
under Chap. TIF of the Act ig fhat under Chap. III the existing rent is a statutory 
datum line. This is necessarily involved in the character of the right which is grant- 
ed to the landlord by the terms of cL (1) of s. 30. But, under Chap. XI, the erist- 
ing rent has only the benefit of a presumption and its fairness has to be probed. For 
thia purpose many matters have to be considered, and rules have been made under 
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the Act requiring that attention should be paid to a number of matters, such as the 
condition of the land, the nature of the soil, the prevailing rates of’ rent in adjoining 
villages, and so forth, Some reference to these will be found in the judgment of 
Ananta Krishna Ayyar J. in the Raja of Mandasa’s case (pp. 502-3). In these 
circumstances, their Lordships think it impossible to say the duty to have regard 
inter alia to the prohibition contained in proviso (bY of the first clause of s. 30 is a 
duty to keep rigidly within the limit there imposed for cases to which the section 
of its own force applies. While there is force in the view that a negative provision 
is not regarded unless it is obeyed, their Lordships «lo not think it possible to construe 
the words of sub-s.7(2) of s. 168, in one manner as regards negative provisfons and 
in another manner as regards positive provisions. The expression “ have regard to,” 
or expressions very close to this are scattered throughout this Act, but the exact 
force of each phrase must be considered’ in relation to its context and to its own 
subject-matter. Any general interpretation of such a phrase is dangerous and un- 
necessary, but it is fairly clear, as a matter of English, that, the view taken by the 
majority of the Collective Board is nearer to the ordinary meaning of the phrase 
“have regard to”, when it appears in a statute, than is that of the dissentient member. 
This may be illustrated*by such English cases af The Queen v. Vestry of St. Pancras 
and McDermott v. Owners of S. S. Tittoretto? Their Lordships are not, however, 
in complete agreement with one Obeervation of the learned Chief Justice in his judg- 
ment of November 5, 1937, delivered when making the order now under appeal. He 
said : ; 

“The words ‘and shall have regard to’ the provisions of this Act for determining rates 
of rent payable by a ryof in sube. 2 of e 168, can only apply to the provisions of the Act 
which have general application.” R 

This would secm to involve that the Collective %Board need not even have considered 
the limit of twelve and a half per cént. referred to in proviso (b) of cl. 1 of s. 30. 
Their Lordshipe are not prepared to go so far. oe 

‘The contention that the Board of Revenue have exceeded their powers is, in their 
Lordships’ view, unfounded. 

They will humbly advise His Majgsty that this appeal should be dismissed. The 
appellants must pay the costs of the respondent zemindar. 

Solicitors for appellants : Lambert & ‘White. 

Solicitor for respondents : Harold Skepkard. 

Solicitor for the Governor-General in Council : Solicitor, India Office. 


Present : 


Lord RUSÆLL, Loro WRIGHT, Logo Porter, Sir GEORGE RANKIN, 
AND SR MADHAVAN NAR. 


KAMAKSHYA NARAIN SINGH v. COMMISSIONER OF INCOME-TAX.* 


Indian Income-tax Act (XI of 1922), Secs. 6, 12—Income—Royeliy received under a mining 
lease, = 
“Income,” for the purposes of the Indian Ipcome-tax Act, 1922, is not necessarily the 
recurrent return from a definite source, though it is generally of that character.’ Income 
again may consist of a series of separate receipts, ds it generally does in the case of 
professional earnings, The multiplicity of forma which “income” may assume is beyond 
enumeration. Generally, however, the mere fact that the income from some capital 
assets, of which the simplest illustration is the purchase of an annuity for a lump sum, 
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does not prevent it from being income {hough in some analogous cases the true view 
may be that te payments, though spread over a period, are not income, but instalments 
payable at specified future dates of a purchase price. 

Secretary of State in Council of India v. Scoble, referred to. 

The term “income,” as used in os. G and 12 of the Indian Income-tax Act, includes 
royalty received on every ton of coal etc: mined, subject to a minimum amount if no 
sufficient mining takes place, under a lease for 999 years granted on receipt of a premium. 

Once it is established that the royalties are Income within the meaning of the Act, it 
is not material that the mines are in course of being exhausted. 

Gowan v. Christie? and Celiness Iron Compgny v. Black,? referred to. 

Incomeg-tax Commissioner v. Shaw Wallace & Ço. and Gopal Stran Narain Singh v. 


_Income-tax Commissioner, discussed. 
e 


~ TH facts appear sufficiently from the judgment. e 
Sir Walter Monckton K. C., Cyril King K. C., and R. K. Handoo, for the appellant. 
J. Millard Tucker K, C., and Sir Alfred Wort, for the respondent. 


Lorp Wricut. This is an appeal from a judgment of the High Court at Patna, 
dated September 6, 1940, in a reference under s. 66 of the Indian Income-tax Act 
(XI of 1922) (as amended by Acts XXI and XXII of 1930 and Act XVIII of 1933), 
by which the High Court answered a question of law submitted by the Commissioner 
of Income-tax of Bihar and Orissa, in the negativ® in respect of an assessment to 
. income-tax of the appellant asseseee for the year 1937-1938. Two questions had 
been submitted to the Commissioner by the assessee to be referred to the High Court 
which were :— 

i (1) Whether royalty on mines being capital revenue should not have been excluded in 

computing the total income determined for income-tax ? à 

(2) What should be the principle on*which cost of management in collection of royalties 
is to be determined when there is a combined management covering both the samindari 
collection of agricultural income and royalties of mines? 

The Commissioner of Income-tax was of the opinion that the scond question raised 
no question of law and should not be answered by the High Court. In fact no argu- 
ment was addressed by the assessee to the High Court thereon, and the High Court 
concurred in the opinion of the Commissioner of Income-tax. No further reference | 
to that question need therefore be made. 

T ewes Fre Kaeser eA 
times the proprietor of a revenue paying estate known as the Ramgarh Raj bearing 
Tauzi No. 28, in the Collectorate of Hazaribagh, being impartible and governed by 
the rule of primogeniture. At the time of the assessment which is the subject-matter 
of this appeal, the estate was under the management of the Court of Wards the 
assessea being a minor. On August 10, 1937, the assessee attained his majority and. 
the estate was released from the management of the Court of Wards. 

For the income-tax year 1937-1938 the manager of the estate on behalf of the 
aseessee made a return of the income of the aseessee to the Income-tax Officer, District. 
Hazaribagh, including a sum of Rs. 5,32,368-2-10 being royalties realised from lessees. 
of coal mines under seven leases, each of them for a term of nine hundred and 
ninety-nine years, in the form of and*on similar conditions and covenants as those 
_ contained in three leases, that is to say :—(1)! A lease dated April 5, 1919, between 
Alexander McNeil Walter the Manager of the Ramgarh Estate under the Court of 
Wards Act (Act IX Bengal Code 1879) of the one part and Bokaro and Ramgur 
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Limited of the other part; (2) a leas dated March 25, 1925, between the said 
Alexander McNeil Walter and Bokaro and Ramgur Limited of the other part; (3) 
a lease dated April 12, 1927, between the said Alexander McNeil ‘Walter of the ane 
part and the Karanpura Development Company Limited of the other part. Under 
the terms of the leases the lessees covenanted to pay to the lesaors royalties on all 
steam coal, rubble coal, dust, hard and soft coke gotten manufactured and despatched, 
the lessee also covenanting that after certain dates as provided by the said leases 
minimum royalty should be paid on the terms and at the rates provided therein, in 
the event of the royalties reseryed and payable ander the said leases not amounting 
to the figure of tie minimum royalty. 

The Income-tax Officer of Hazaribagh assessed the assessee to income-tax on the 
income of the asseseee inchidfng the coal mine royalties in the sum of Rs. 76,286-9-0 
and to super-tax in a sum of Rs. 1,95,610-40. 

By a petition of appeal dated September 15, 1937, His: amase aoreet tothe 
Assistant Commissioner of Income-tax on the following amongst other grounds :— 
That according to law, rent and royalty on mines being capital revenue, that is 
value of the corpus, should be exempted in assessing income-tax ; 

That rent and royalty are in the nature 8f the price of coal and ‘instalments of 
purchase money and hence not assessable to income-tax. 

By his order of February 1491938, the Assistant Commissioner expressed the opinion 
that royalties should be included in assessing the income of the assessee and stated 
that 

“in order to constitute a sale a fixed price is always essential. But while the lessees are 
to pay royalties at a certain fixed rate per ton of coal extracted, the aggregate of such pay- 
ments must not be less than a minimum sum in any year. This minimum has to be paid 
even if no coal is extracted. From this it follows that royalty is not the price of coal taken 
aa the assessee contends.” 

The assessment was confirmed. ef 

e By a petition under s. 33 of the Act to the Commissioner of Income-tax the assessee 
prayed that the Commissioner should send for the record and that the order of the 
Assistant Commissioner be set_asiqe and a fresh assesament be made, which petition 
was rejected. 

By an application under a 66(2) of the Act the aseessee required the Commissioner 
of Income-tax to refer the two questions set out above for decision of the High Court. 
On December 23, 1938, the Commissioner of Income-tax drew up a statement of 
the case exhibiting a specimen of the mining leases concerned, referring these ques- 
Bete eee Ca ea ape, ae OWO ele en ee en een 
regards the first question— 

(a) Receita ander leasa a “lie E of the een wee Tightly held by tbe 
Appellate Officer to be annual income and not capital instalments of a purchase price. 
The High Court referred the case to a full bench (the Hon. Sir Trevor Harries, 
Chief Justice, the Hon. Mr. Justice Fazl Ali and the Hon. Mr. Justice Manohar Lall) 
who were of the opinion that royalties received by the assessee were “income from 
other sources” within the meaning of s. 6(vt) and 12(1) of the Act, and were rightly 
assessed to income-tax by the taxing authorfties. 

It is here only necessary to refer in detail to the material terms and covenants of 
one “of the leanes; gady: fiat ‘dated Aprila, 1919. The most material clause was 
as follows :— 

“This indenture witnesseth that In pursuance of the said Agreement and in consideration 
of the salami or premium rupees-thirty-sven thousand and forty (being at the rate of rupees 
forty) per standard bigkas on nine humired and twenty-eix bigkas in respect of the premises 
at or before the execution of these presents by the lessees paid to the lessor (the receipt 
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whereof the lessor doth hereby admit and acknowledge) the lessor doth 
demise unto the ‘leageea all and singular the underground coml mining ri 
those the lands and premises specified in schedule hereto and which are 
to as the premises and all the estate right title interest daim and deman 
and upon the same and every part thereof with full Hberty and power tot 
for work make merchantable and carry away the coal there found and alx 
for the purposes aforesaid and all other purposes connected therewith to c 
repair and use all auch pit shafts drifts levels water gates planes adi 
air-waya and to form and erect engines machinery dressing floors buildt 
houses cottages godowns cokeeovens fitnaces brick-kilns Yme-kilns erectic 
to form all such railways and tramways and other rogds and communi 
and other conveniences in over and under the said lands as may be necess 
To hold. the said premises hereby demised unto the lessees from the first 
one thousand nine hundred and fifteen for the term of Mind hundred an 
subject to the right of determination hereinafter contained yielding a 
unto the lessor by monthly payments in each year (the first such payme 
the twenty-first day of December one thousand nine hundred and fifte 
all coal and coke raised gotten manufactured and despatched from the 
demised at the rates following that is to gy :—Four annad per ton on a 
annas per ton on all rubble coal and two annas per ton on all dust coal rai 
* and eight annas per ton on all hard coke and six annaa per ton on all soft 
and despatched.” 

The lease provided for payment of a minimum royalty at the en 
_ which royalties on coal raised and despatched should be less than : 
It also contained usual covenants and in particular that the lessees 1 
ver up the mines in good order and-condition at the end or sooner 
the term. It included a ‘tovenant by the lessor for quiet enjoymen 
were granted liberty to determine the lease on certain terms. The le 
entitled to enter upon the demised premises and to determine the ° 
conditions if the royalties were not duly paid. R ; 

The other leases were in terms similar for all purposes material 
the lease just referred to. 

‘Phe: appellants mah contenido “haw been A Ga the true! ce 
Income-tax Act, 1922, mineral royalties depending on the tonnage o 
and despatched are not properly chargeable to tax because they ar 
and quality capital, and are not “income” or income derived from 
within the ing of ea. 6 and 12 of the Act. 

The Indian Income-tax Act of 1922, which was a consolidating 
its general framework and its particular provisions different from the 
tax Acts, so that decisions upon the English Acts are in general of 
construing the Indian Act But on some fundamental concepts refe 
some extent usefully made to English decisions, in particular as to 
the word “ income.” Under e. 4 of the Indian Act it is provided t 
appty to all “income, profits or gains” described or comprised in 
in British India. Section 6 specifies six heads of income, profita anc 
to be chargeable. Of these it is not disputed that the moneys on w' 
charge has been asseased (if taxable as income under s. 6) fall under 
sources.” As to this head, s. 12 enacts (1) that the tax payable by | 
under is to be 
“in respect of income, profits and gains of every kind and from every s 
Act applies (if not included under any of the preceding. heads). (2) Sub 
that such income, profita and gains shall be computed after making allo 
penditure (not being in the nature of capital expenditure) incurred sole 
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of making or earning such income, profita or gains, provided that no allowance shall be made 
on account of any personal expenses of the assessee.” 

Under the English Acts income which consists of mining royalties was taxed under 
Sch. A but according to the relevant rules of Sch. D. Under the Indian Act the pro- 
visions of s. 9 with reference to “ property” (which is head (iii) in s. 6) are 
as excluding royalties from being held to come under that head. Royalties cannot 
be regarded as “ profits or gains” Sf a business. The sources of the royalties may 
properly be deemed to be the lessees’ Sena O Pay Oe en ee vee al 
under ‘ ‘other sources.” e . 

a S A TE AE wlan Gace ane Gal ee 
that the sums which he receives from time to time for each ton raised and despatched 
is a capital receipt, being the price given in exchange for the capital asset, as and 
when the property in each ton vests in the lessee. He supports this contention also 
on what he terms are the realities and equities of the position. These, as he urges, 
arise from the circumstance that the coal is a wasting property and is being gradually 
exhausted as each ton is raised and disposed of. He has also submitted, though not 
perhaps very strenuously, that whereas undeg the English Acts, mines and income 
from them are exprefsly dealt with and are clearly therefore subjected to the tax, 
the position under the Indian Act is different in the respect that mining royalties are 
not expressly specified as taxable. He has also contended that their peculiar charac- 
teristica make the general words ‘ ‘income, profits and gains” inapplicable to them, 
at least in the absente of their being expressly mentioned. 

The issue depends on the true interpretation of the word “income” as used in the 
Act. Income is not only the most general word in s. 6 of the Act, but is obviously 
a more appropriate term to be applied to mining royalties than “ profit or gains.” 
To ascertain whether the word “income” applies ta mining royalties, it is necessary 
to advert to the nature of a mining’ lease and the meaning of rent or royalties as used 
in a mining lease. A question hgs been raised whether the mining leases are leases 
frithin ss. 105 to 108 of the Transfer of Property Act, 1882, or within the ordinary 
legal acceptance of that word in Indian law. In their Lordships’ opinion the leases are 
properly described as leases accordigg to ordinary parlance, and are within the terms 
of the sections referred to of the Act of 1882. At the same time, their Lordships 
do not regard this question as relevant to determine in the present case. 

The payments which under the leases are exigible by the lessor may be classed 
under three categories (1) the salami or premium; (2) the minimum royalty; (3) 
the royalties per ton. The saami has been, rightly, in their Lordships’ opinion, treated 
as a capital receipt. It is a single payment made for the acquisition of the right of 
the lessees to enjoy the benefits granted to them by the lease. That general right 
may properly be regarded as a capital aseet, and the money paid to purchase it may 
properly be held to be a payment on capital account. But the royalties are on a 
different footing. ‘Fhe minimum royalty is oply payable if in any year the royalties 
on coal raised and despatched are less than the sum fixed as the minimum royalty. 
This amounts to a species of annual guarantee; it does not correspond to any foal 
in fact extracted and taken away ; it is simply “income” flowing from -the covenants 
in the lease, contingently on the lessees’ failffre to take the minimum quantity of coal. 
It would b€ payable if in any year the lessees tookeno coal at all, or if the coal in the 
mine was completely exhausted before the terminatjon of the lease. The minimum 
royalty is, therefore, in their Lordships’ judgment, “income”, and in no sense a pay- 
ment on capital account. But the minimum royalty throws, at least by analogy or 
contrast, some light on the character of the royalties payable on each ton of coal. 
These, in their Lordships’ judgment, for reasons which will now be explained, consti- - 
tute income, as the High Court at Patna has held in upholding the assesament. 
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The appellant’s case was primarily basad on certain observations made by Lord 
Cairns in Gowan ¢. Christie where he said (p. 283): 

“For although we speak of a mineral lease, or a lease of mines, the contract ia not, in 
reality, a lease at all in the sense in which we speak of an agricultural lease. There is no 
fruit ; that ia to say, there is no increase, there is no sowing or reaping in the-ordinary sense 
of the term ; and there are no periodical harvests. What we call a mineral lease is really, 
when properly considered, a sale out and out of a pòrtion of land. It is liberty given to a 
particular individual, foc a specific length of time, to go into and under the land, and to 
get certain things there if he can find them, and to take them away, just as if he had bought 
so much gf the aoil.* 


Lord Cairns was there not considering the question whether royalties under such a 
lease were capital or income for purposes of taxation, “The question was whether the 
lessee was entitled to be relieved from his tontract because he could not work the 
minerals at a profit. The House of Lords held against the lessee. Before discussing 
that dictum of Lord Cairns, certain other authorities may be cited. In Coliness Iron 
Co. v. Black? there was a further discussion of the nature of a mining lease, The 
main question was whether the lessees could deduct from their gross annual receipts, 
which included profits from their coaf*mines, the cost incurrefl in sinking new pits. 
The House held that they could not, because these costs were not part of the working 
expenses but were capital expenditure. They furthér rejected the contention that `. 
some allowance should be made against the profits because the coal was being gradually 
exhausted in the course of earning these profits. This, so far as it goes, is a decision 
z against the appellant’s argument. It is based on the English Taxing Acts under 
which mines are specifically assessed. Lord Blackburn, after quoting what Lord 
_ Cairns had said in Gowap v. Christie, went on to say (p. 336) :— F 


“But the argument that no income tax "should be imposed on what is, perhaps not quite 
accurately, called rent reserved on a mineral lense, because it is a payment by instalments 
of the price of minerals forming part-of the land, any more than on the price paid down in 


one sum for the out and out purchase of the minerals forming part of the land, is, I think, 
untenable.” 


He further added, in reference to the fact that cgal was being exhausted, the follow- 
ing observations :— 

“Tt has also been sometimes argued that it is very unjust to tax at the same rate a termi- 
nable interest, such as that in a mine, which must at sometime be worked out, and a fee 
simple interest, which will endure so long as thia world continues in its present state. I 
will not inquire whether this is just or not. There ia much force in the argument on the 
other side, that if the interest is terminable, so is the tax, and will cease wher the interest 
ceases, But whether just or not, there can be no doubt that the same annual charge is 
imposed upon a terminable annuity and on one in perpetuity ; and, what seeme harder, that 
the same annual charge is imposed upon a profesional income, earned by hard labour, often 
extending over many yeara before any return is got, and, when earned, precarious, as depend- 
ing on the health of the earner.” e 

_ Now it is true that Lord Blackburn was dealing: with the English statutes, which 
werg clearly different from the Indian Act. Under that latter Act, the tax is on 
“ income.” Mines are not specially mentioned as they are in the English Act. But 
if income is in fact derived from mines, ft is to he taxed as much as ‘ ‘income” from - 
any other source. -The general term covers the specific instances. The grounds on 
which the appellant contends that the royalties are not “income” are that they are 
capital reteipts from a wasting property. In principle, in their Lordships’ opinion, 
both these points are disposed of by Lord Blackburn’s words, which depend on general 
principles, not on rules peculiar to the English Acts. 


1 (1873) 2 Scotch App. 273 (283). 2 (1881) 6 App. Cas, 315. 
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Income, it ig true, ig a word difficult and, perhaps, impossible to define in any pre- 
cise general formula.” It is a word of the broadest connotation. 4ts definition has, 
however, been approached in recent decisions of this Board. The first to which their 
Lordships think it is desirable to refer is Income-tax Commissioner v. Show Wallace 
& Co. Sir George Lowndes, in delivering the judgment of the Board, once more 
wisely emphasised the danger of using decisions on English Income Tax Acts in 
order to construe the Indian Act. He went on to give a definition of “income” as 
it is used in the Indian Income-tax Act. His definition was (p. 212) :— 

“ Income, their Logdahipe think, im this Act connoteda periodical monetary return ‘ coming 
in’ with some sort of regularity, or gxpected regularity, from definite sources. source 
is not necessarily one which id expected to be continuously productive, but it must be one 
whose object is the production Of a definite return, excluding anything in the nature of 
a mere windfall. Thus income haf been litened pictorially to the fruit of a tree, or the 
crop of a field. It is essentially the produce of something which id often loosely spoken of 
as ‘capital.’ But capital, though possibly the source in the case of income from securities, 
is in most cases hardly more than an element in the process of production.” 

That definition was followed, and in substance repeated, in a decision of the Board 
delivered by Lord Russell of Killowen in Goffl Saran Nerain Singh v. Income-iax 
Commissioner. ~In that case the appellant, the assessee, had transferred an estate in 
consideration of a lump sum and of the discharge of certain debts and of the payment 
to himself for life of an annuity of Rs. 2,40,000. It waa held that the annuity con- 
stituted “income” to the assessee during each year in which it was paid, Lord 
Rüssel, adopting generally the definition already quoted, added the following im- 
portant amplification (p. 213) :— - 

“The word ‘income’ ig-not limited by the words ‘ profits’ and ‘gains’ Anything which 
+ can properly be described as income, is taxable umm@ler the Act unless expresaly exempted.” 


It is not, in their Lordships’ opinidn, correct to regard as an essential element in any 
of these or like definitions a reference to the analogy of fruit, or increase, or aowing, 
of reaping or periodical harvests. Lord Cairns used these expressions because he was 
distinguishing mineral leases from agricultural leases. Sir George Lowndes speaks of 
“income” being likened pictoriallyeto the fruit of a tree or the crop of a field. 
But it is clear that such picturesque similes cannot be used to limit the true character 
of income in general, and particularly when it is constituted by mining rent or 
royalties. These are periodical payments, to be made bythe lessee under his cove- 
nants in consideration of the benefits which he is granted by the lessor. What these 
benefits may be is shown by the extract from the lease quoted above, which illus- 
trates how inadequate and fallacious it is to envisage the royalties as merely the 
price of the actual tons of coal. The tonnage royalty is, indeed, only payable when 
the coal or coke is gotten and despatched; but that is merely the last stage. 
As preliminary and ancillary to that culminating act, liberties are granted to enter 
on the land and search, to dig and sink pits, to erect engines and machinery, coke 
ovens, furnaces and form railways and roads. All these and the like liberties 
show how fallacious it is to treat the lease as merely one for the acquisition of a 
certain number of tons of coal, or the agreed item of royalty as merely- the price of 
each ton of coal. The contract is in truth much more complex. The royalty is “in 
substance a rent: it is the compensation which the occlpier pays the landlord for 
-that species of occupation which the contract between them allows” to quote the 
words of Lord Denman in The Queen v. Westbrook.* He was referring to leases of coal 
mines, clay pits and slate quarries. He added that in all these the occupation was only 
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valuable by the removal of portions of thẹ soil. It is true that be was dealing with 
occupation from ¢he point of view of rating, but occupation has the same meanmg 
in its application to mattere of taxation such as are involved in this case. 

There is, therefore, in their Lordships’ judgment, no real justification for treating 
the royalties as capital payments. They think that they are “income” within the. 
meaning of the Act, whatever may be the exact definition of that word in the Act. 
Its applicability may in particular cases differ because the circumstances,. though 
similar in some respects, may be different in others. Thus the profit realised on a 
sale of shares may be capjtal if the seller is an ordinary investor changing his secu- 
rities, þat in some intances, at any rate, it may be income if the séller of the shares is 
an investment or an insurance company. Income is not necessarily the recurrent 
retum from a definite source, though it is generally pf"that character. Income, again, 
may consist of a series of separate receipts, “as it generally does in the case of profes- 
sional earnings. The multiplicity of forms which “income” may assume is beyond 
enumeration. Generally, however, the mere fact that the income flows from some 
capital aseets, of which the simplest illustration is the purchase of an annuity 
for a lump sum, does not prevent it from being income, though in some analogous 
cases the true view may be that the Bayments, though spread’ overta period, are not 
income, but instalments payable at specified future dates of a purchase price. Such 
a case is illustrated by Secretary of State in Council°of India v. Scoble 

But, in their Lordships’ judgment, the royalties here are clearly income and not 
capital. They are periodical payments for the continuoua enjoyment of the various 
benefits under the leases. The actual acquisition of the property in a particular ton 
of coal at the moment when the lessees have cut and taken away the coal is only the 
final stage. . 

The authorities already cited, and many others to the same effect, show that the 
fact that the mines, which form an element inthe consideration for the royalties, 
are wasting assets is irrelevant. The English cases are sufficiently collected-and ex- 
plained by’ the Court of Appeal in Alianza Company v. Bell. That case states prin- 
ciples which are generally applicable in India as well aa in England. If the receipts 
are income, it is not material for tax purposes that that for which they are paid comes 
from a wasting property. If the payment ceases because the source ceases, so does 
the tax. Once it is established that the royalties are income within the meaning of 
the Act, it is not material that the mines are in course of being exhausted unless there 
is provided in the Act that‘there should be a deduction from the income on that parti- 
cular ground. But there is under the Indian Act no provision for allowance for amor- 
tisation in respect of the minerals being exhausted. Indeed, where, as here, the lease 
is for 999 years, an attempt to quantify the appropriate allowance would be scarcely 
practicable. However s 12 (2), already quoted in this judgment, expressly excludes 
allowances in respect of capital expenditure. Any ordinary expenditure incurred by 
the appellant in connection with the leases, such as the cost of collection of the royalties, 
has been duly allowed. ° : 

For these reasons, which are substantially those given by the learned Judges of the 
High Court, their Lordships agree with them in their conclusions. Accordingly, the 
appeal fails and should be dismissed. e 

Their Lordships, in doing so, aye in agreement with the current of judicial opinion 
in the Indian Courts. They may start by citing the decision of the Calcutta High. 
Court in 1907 in Manindra Chandra Nandi v. Secretary of State for Indiat and the 
-elaborate judgment of Mookerjee J. at p. 283 which has never been dissented ‘from in 


1 [1903] A. C 299.. 3 (1907) I. L. R. 34 Cal. 257. 
2 [1905] 1 K. B. 184, affirmed on appeal 
[1906] A. C. 18 , 
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India. Similar views were expressed in the gomparatively recent cases in the Patna’ 
High Court to which full reference has been made in the judgments under appeal. 
Their Lordships do not think it necessary to repeat here what has been so fully ex- 
plained in these judgments. It is enough here to say that their Lordships substan- 
tially agree with them. They refer particularly to the judgment of Dawson Miller 
C. J. in Sri Sri Raja Shiva Prasad Singh v. The Crown.: It may be added that on 
the question at issue, there is no diffefence in principle between the effect of the Act 
of 1922 and its predecessor, the Act of 1886. 

Their Lordships are of opinion, that the judgment of tke High Court should be 
affirmed, and the appeal dismissed with costs. 

They will humbly so advise His Majesty. 

Solicjtors for appellant : Douglas Grant & Dold. 

Solicitor for respondent : Solicitor, India Office. 


Present : 


LORD ATKIN, LORD THANKERTON, LORD PORTER, LORD CLAUSON AND 
Sır GEORGE RANKIN. 


e 
RAHMAT. ILAHI v. MOHAMMAD HAYAT KHAN.* 


Civil Procedure Code (Act V of 1908), Sec. 100—High Cowrt—Secoud appeal—Question of 
law—Misconception of real question of fact—Question of fact which vitally affects teal 
isse. 

Where the Courts below have misconceived the real questign of fact -they have to 
try, there ia an error of law on which a second appeal lies to the High Court under a 100 
of the Civil Procedure Code, 1908. . There is nd difference in principle in this respect 
between a failure to appreciate and ‘determine the real question of fact to be tried and 
a failure to appreciate and determine a question of fact which vitally affect» the issue 
* stated in the case. The question whether there has been such a failure is a question 
of law. 


Damusa v. Agdul Samad,? referred to. 
THE facts appear from thé judgment. 


M. A. Barton K. C. and Frank Gahan, for the appellants. 
S. Vesey Fitz-Gerald, for the reapondent. 


Lorp CLAUSON. This is an appeal from a judgment of the High Court of “Lahore, 
sitting as a Court of Second Appeal, dated April 25, 1939, allowing an appeal from a 
judgment of August 4, 1936, of a District Judge, which affirmed the decision of a 
Subordinate Judge of August 2, 1935, dismisaing a suit of Mst. Umrao Begum (whom 
it will be convenient to call the plaintiff) who died on June 25, 1938, pending the 
appeal to the High Court, against Sheikh Rahmat Ilahi (whom it will be convenient 
to call the defendant). Two questions arise for their Lordships’ determination, first, 
whether it was competent to the High Court to entertain the appeal from the Distrigt 
Judge, and, second, whether, assuming the appeal to be competent, the High Court 
were right in reversing the decision of the Distréct Judge and holding, as they did, that 
the plaintiff was entitled to the relief claimed by herein the suit. 

In a previous suit the defendant had obtained on March 30, 1933, a decree fur 
Rs. 30,000 and interest against the plaintiff for money alleged to be due on a money 
bond. On August 28, 1933, the present suit was begun by the plaintiff against the 


1 (1924) I. L. R 4 Pat. 73. . 2 (1919) L R 46 I A. 140, 
* Decided, July 28, 1943. Appeal from s. & 21 Bom. L. R. 920. 
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‘defendant with a view to setting aside the decree for Rs. 30,000. The case alleged 
by the plaintiff ¢n her petition of plaint as finally amended and dated, December 20, 
1933, may be summarized as follows: It was said that one Chaudhri Mohammed 
Din with the help of one Mahbub Ilahi had fraudulently secured the plaintiffs signa- 
ture on the bond above referred to while she lay ill, thus fixing on her a liability to 
the defendant, although she had never seen him nor raised any loan from him; that _ 
three months later the same two persons withôut the plaintiffs knowledge purchased 
a stamp paper in the name of the plaintiff, and a fictitious dispute having been set 
up, an agreement referring the same to arbitratiog was written on the paper and a 
bogus &rbitrator was appointed ; that a suit wag instituted by the defendant for a 
decree enforcing the arbitrator's award ; that on March 30, 1933, a decree against 
her for Rs. 30,000 was passed, having been obtaiged by a fraudulent representation 
that she accepted the award and its terms’; that the award and the decree were null 
and void. 

In the Court of the Subordinate Judge the iue was formulated as follows :-- 
“Was the decree in dispute obtained by fraud and collusion or undue influence and is 
therefore void or illegal?” ~ 

Tie paini wave edee nat aie lind) anie ban ete tor hen By des dame 
She did not know the defendant, and had never wen seen his face. She had not 
taken any Ioan from him or executed any document respecting loan in his favour. 
She had never nominated the alleged arbitrator. She had engaged one Iqbal Singh 
ag her counsel in the previous suit. When Iqbal Singh went away to Lahore Umar 
Din told her that he (Umar Din) had engaged Mr. Sindhi as her counsel. She did 
not see Mr. Sindhi. She did not get any paper sent to him asking him to admit on 
her behalf the claim of Rs. 30,000. Ymar Din did Court work for her ; he had been 
employed for her by Mohammed Din. The latter did work for her in connection with 
her cases. She used to put her signature on the papers at the instance of Mohammad 
Din. She could not exactly say whether he used to secure her signature on written 
papers or on blank papers. She does not know Urdu. She can only put her signature 
in Urdu. Mohammad Din simply asked her to put her signature. She used to put 
her signature at his instance. He used to secur@ her signatures in connection with all 
the Court matters. She used to put her signatures at his instance. 


Dr. Sri Ram gave evidence that the plaintiff suffered from renal colic in 1932, 

Mr. Sindhi, pleader, gave evidence that in March, 1933, Umar Din and Moham- 
mad Din verbally retained him as counsel for the plaintiff and produced a form of 
power-of-attommey with the plaintiffs signature on it but otherwise blank. He took 
his fee and filled in the form. Subsequently Umar Din and Mohammad Din brought 
him an “application” signed by the plaintiff, which was in substance a submission 
to a decree in the terms of the award. He attended in Court and presented this docu- 
ment and submitted on her behalf to the decree for Rs. 30,000 accordingly. The 
plaintiff never came before him during the pendency of the suit nor did he ever con- 
sult her regarding the case. 

*Abdul Hamid Akhtar, who had acted as the arbitrator and given the award, the 
subject-matter of the decree which the plaintiff sought to set aside, gave evidence 
that no witness had come before him in the arbitration and that there was no occasion 
on which both parties were present before him in the arbitration. The defendant’s 
representative produced before him a bond in which the plaintiff had admitted 
Rs. 30,000 to be due to the defendant from her. No other documentary evidence was 
produced before him. He stated that as the plaintiff admitted the amount of the 
bond it was unnecessary to make an enquiry+as to what the consideration for the 
. bond was; and also that he did not enquire from the defendant’s representative what 
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necessity the plaintiff had to borrow such a arge amount ; and he made no enquiry 
regarding the fact from her. 

The defendant gave evidence and in chief disclaimed any fraud in obtaining the 
decree. He said that’at the suggestion of one Mohammed Hasan he had advanced 
money to the plaintiff, the sum inthe first instance being Ra. 6,000. He took promis- 
‘sory notes and returned these to her when he secured from her the Rs. 30,000 bond. 
He gave her approximately Ra. 30,000 in a period of a year or a year and a half. 
The loan to the plaintiff was advanced out of the amount of his personal account. 
He had not kept a note of the peresnal account. ap Bad net pren Sacoduced J0 U 
plaintif by Mohammed Din. . 

The Subordinate Judge held that though the circumstances which led up to the 
giving of the award were not free from suspicion the evidence was not quite conclu- 
sive on the point and that at any rate the kind of fraud which would justify the set- 
ting aside of the decree on the score of fraud had not been proved. He made no 
finding as to whether the plaintiff was or was not a debtor to the defendant when she 
executed the bond, notwithstanding that she had sworn that she had never had any 
loan from the defendant and had not executed amy document respecting the loan in 
his favour, evidence which (as appears above) was directly contradicted by the 
defendant.” e 

The plaintiff carried the case on appeal to the Court of the District Judge, who 
took the evidence of two additional witnesses Umar Din and Mohammad Din. 
Umar Din deposed that at the plaintiff's request he brought Mr. Sindhi to her and 
that she told Mr. Sindhi that she owed money to the defendant and that she did not 
want to fight the suit for enforcement of the award, that she signed a written state- 
ment and asked Mr. Sindhi to present that statergent in Court so that a decree might 
be passed against her. Umar Din admitted that he was illiterate and that for him 
all papers were the same. Mohammed Din disclaimed all knowledge of the statement 
of the plaintiff submitting to a decre on the award. 

The District Judge in his judgment after stating the plaintiffs allegations, including 
her allegation that she had ‘never received anything from the defendant, said that 
what he had to find was whether the wfitten statement in which the plaintiff confessed 
judgment was in fact her written statement. In view of the fact that the plaintiff 
had stated that she did not know that the statement was by way of confession of 
judgment he was (he said) led”to the suspicion that the plaintiff signed the statement 
without knowing what it was, and so he made further enquiry (i.e. by calling Umar 
-Din and Mohammed Din). He referred to the discrepancy between Umar Din’s 
account of the genesis of the statement and the account given by Mr. Sindhi. He 
regarded it as very significant that although the plaintiff had started! challenging the 
award (ie by instructing Iqbal Singh to put in a statement of objections to the’ 
award) she had suddenly collapsed and took no steps tu question the decree until the 
following August when the decree was put in execution by attachment of her pro- 
perty. He-considered the inference irresistible that she had decided not to prosecute 
her objections to the award. He summed up his views by stating that as her silence 
from March 30 to August, 1933, stood unexplaiged, he could not come to any finding 
other than the one arrived at by the Subordinate Ju that she had failed to prove 
the fraud alleged by her. He accordingly held that appeal failed. 

From this decision of the District Judge the plaintiff brought an appeal to the High 
Court at Lahore. The matter came before Tek Chand J. and, holding that the 
appeal raised an important question of law, whether the facts and circumstances as 
disclosed on the record and found by the Court below do or do not in law amount 
to fraud, he referred the matter to a division bench. 
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Pending the hearing of the appeal im the High Court the plaintiff died, and as a 
preliminary to*the hearing of the appeal various questions were argued as to the 
proper parties to be brought before the Court as her representatives. ‘Counsel for the 
defendant, on the present appeal before their Lordships, stated that they did not desire 
- to raise any point on that matter and their Lordahips accordingly do not find it neces- 
gary to deal with those questions, and they will accordingly assume that the proper 
parties representing the plaintiff were etort tite: FIRB Coure ane ate) ow DEE 
their Lordshipe. 

Tt does not appear’ from ther materials beforesthis Board whether any and what 
objections were made at the hearing of the appeal before the High Court to the com- 
petency of this second appeal and in the judgment of the High Court the question 
of competency is not discussed, and the grounds pn which the appeal was treated as 
competent are not stated. Possibly the learned Judges treated tha question of com- 
petency as euffitiently dealt with by Tek Chand J. and accordingly assumed sub 
silentio that the question before them was one of law as formulated by Tek Chand 
J. On the present appeal a vigorous and lengthy argument was addressed to their 
Lordships in order to persuade them that the controversy on the second appeal could 
turn only on the weight of evidence, and it is, of course, wèll-settled that if that was 
in fact the only basis for the second appeal, that, appeal was not competent. {See 
Mussummat Durga Choudhran v. Jawahir Singk Choudkriit and Wali Mokammad 
v. Mohammad Bakhsh.) Their Lordships are, however, not prepared to accept the 
view of the present case ao presented to them. It is true that the question whether the 
‘decree in the former suit ought to be set aside necessarily involved the consideration of 
the circumstances relating to the arbitration and of the various steps taken in the course 
of the suit, and mays also ‘have involved the consideration of the plaintiff's inaction 
for a period of soma four months Sfter the decree had been passed, and a decision 
on those matters (if they were the only relévant matters) might well amount to 
the decigion of a question of fact on which a eepond appeal would not be competent. 
It appears, however, to their Lordships that a correct determination in law of the 
issue as raised in the action necessarily involved the consideration of the question 
of fact, on which there was a grave conflicf of evidence, whether there ever had 
been any debt due from the plaintiff. The determination of this question was, 
in their Lordships’ judgment, vital to the determination of the question whether the 
proceedings to enforce the alleged debt were fraudulent. If in fact the plaintiffs 
allegation that there had never been any debt were found to be correct, the proceed- 
ings for enforcing the bond by an arbitration followed by a suit for x decree might 
well assume a very serious complexion. The failure of the Courts below to investigate 
and come to a finding on this basic question of fact constituted, in their Lordships’ 
view, a serious error in law against which the plaintiff was entitled to relief on 
` a second appeal. The material words of a. 100 of the Civil Procedure Code are as 
seca 

“An appeal shall tle: o thie High Coast trom way decree ‘pasted in: appeal by “env 
eh ate EN Gea Gas ds eee) E 
being contrary to law...” 
and, in their Lordships’ view, those wôrds directly cover the present case. Their Lord- 
ships had occasion to point out id \Damusa v. Abdul Samad? that where the Courts 
below had misconceived the real question of fact they had to try, there was an etror 
of law on which a second appeal lay; and their Lordshipe can see no difference in- 
principle between a failure to appreciate and determine the real question of fact to 

1 (1890) L. R, 17 I. ATO oe 3 (1919) L. R. 46 I. A. 140, 
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be tried and a failure to appreciate and determine a question of fact which vitally 
affects the issue stated in the case. In either case the failure is a failure in the duty 
imposed by law on the Court, and the question whether there has been such a 
failure must, in their Lordships’ opinion, be a question of law. Their Lordships would 
add that if, as was the duty of the High Court, that Court had clearly specified the 
grounds on which they held the second appeal to be competent, not only would 
their Lordships’ task have been facilitated, but the expense and delay occasioned by 
the appeal to His Majesty in Council might very possibly have been saved. 

Their Lordships are accordingly of opinion that the appeal to the High Court was 
competent. Under s7103 of the Civil Procedure Code the Fligh Court were free to 
determine the issues of fact on which *the lower Courts had failed to make a finding ; 
and accordingly it only remains fòr their Lordships to consider whether the appellant 
has shown any ground on which their Lordships ought to interfere with the High 
Court’s findings of fact. These findings were reached after a careful consideration 
and detailed analysis of the evidence and are clearly and forcibly stated. They may 
conveniently be summarized as follows. The High Court held that the loan of 
Rs. 30,000 had not been made, that the dispute which was the basis of the arbitration 
was a mere pretence and that the plaintiff had ben by people in whom 
abe reposed confidence and trust when she was made to sign a document which pur- 
ported to refer non-existing disputes to arbitration. They held that the plaintiff was 
Geliberately and fraudulently kept in the dark regarding the course of the proceedings 
before the arbitrator and that those proceedings were a fraudulent contrivance de- 
signed to secure a false decree against her, the fraud thus relating to proceedings 
which eventually culminated in a decree. They held that the admission by coumsel 
engaged on her behalf by means of which he agreed to a decree for Rs. 30,000 against 
a client whom he had not personally consulted ¿on the subject was a continuation 
of the same fraud. On these findings they held that the plaintiff was entitled to 
have the decree in the earlier suit set aside. 

Counsel for the defendant in the pr®sent appeal have taken their Lordships ¢arefully 
through the whole of the evidence and through the detailed findings in the judgment 
of the High Court and the reasons on which they are based ; and they have subjected 
their findings and reasons to minute crificism. Counsel, however, have, in their Lord- 
ships’ judgment, completely failed ta displace those findings or the reasons for them 
which are, in their Lordships’ judgment, sufficiently and fully given in the judgment 
of the High Court and do not need repetition. 

Their Lordshipe accordingly see no reason for disturbing the judgment of the High 
Court, and they will humbly advise His Majesty that the appeal should be dismissed - 
with costs | 

Solicitors for appellant : Peake & Co. 

Solicitors for respondent: Douglas Grant & Dold. 


Present : 
Logp MACMILLAN, LORD PORTER, Sir GEORGE CLAUSON, SIR GEORGE RANKIN , 
AND SR MADHAVAN NAR. 
| ROHANI RAMANDHWAJ PRASAD SINGH v. HAR PRASAD SINGH.* 


«Civil Procedure Code (Act V of 1908), Sec. 144 Restitution—Decree varied or revised— 
Right to restitution claimable befora trial Court. 

When a decree is varied or reversed in circumstances giving rise to a right by way of 
restitution, the right arises automatically and is claimable under `s, 144 of the Civil 
Procedure Code, 1908, before the trial Court. 

* Decided, June 24, 1943. Appeal fromAlishabad. 
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Sir Thomas Strangman K. C. and R. K. Handoo, for the appellant. 
Sir Alfred ‘Wort, for the respondents. 


Sir GEORGE RANKIN.. The appellant is the proprietor of an estate called the Biswar 

Estate at Aligarh. In 1923 respondent No. 3, Mahabir Singh, herein called “the 
plaintiff,” brought a suit in forma pauperis claiming the estate and seeking to eject 
the appellant’s elder brother who was then im possession. The elder brother died 
While the suit was pending and jhe appellant who was a minor at the time was sub- 
stituted in his stead asthe defendant and the Court of Warde acted on his behalf. 
The trial Court gave decree for the plaintiff oh June`2, 1925, but on February 12, 
1929, the High Court at Allahabad reversed this*decision and dismissed the suit. 
Their decree was confirmed upon appeal*to His Majesty in Council. 
_ On February 16, 1926, while the case was pending before it the High Court ordered 
that the plaintiff should be put in possession of the estate in execution of the trial 
Court's decree on his depositing in the trial Court security in the sum of Rs. 42,000. 
On April 1, 1926, one Jiwan Singh, father of respondent No. 1, Har Prasad Singh, 
executed a security bond which id*the foundation of the present proceedings. This 
bond was not expressed to be in favour of any specified individual nor was any person 
other than Jiwan Singh mentioned as a party thereto, but by it Jiwan Singh hypothe- 
cated a mumber of items of zemindari property and the terms of the security were as 
“follows :— , . 

“Tf the decree passed by the Court of first instance is amended or set aside by the Appel- 
late Court, the plaintiff-respondent shall re-convey the property, whereof he shall obtain pos- 
session under the eecusity bond in the same condition as it is at present and shall pay, 
according to the orders of the Appellate Court, such amount of mesne profits in respect of 
the property in dispute as may be found due by the plaintiff decree-holder when the powes- 
sion of the property is delivered. If the plaintiff fails to comply with the orders of the 
Appelfaf® Court, the amount may be recovered by @uction sale of the property hypothapated 
under this deed which is specified below. If the eale proceeds be inadequate, my person and 
other property shall remain liable to the extent of the amount of security and I, the execu- 
tant, in person and my heirs and representatives shall remain liable for payment of the 
same.” J ' 

On. these clauses it may be convenient to observe that the only personal liability 
assumed by Jiwan Singh arises in the event of the charge failing to yield a sum of 
Rs. 42,000 and is in respect of any such deficiency. Also that while the mesne profits 
for which the security is given must be payable in respect of the Appellate Court’s 
decree, their Lordships do not construe the bond as meaning that they must be 
assessed by the appellate Court itself—a procedure which would be contrary to the 
usual practice and to the course laid down by the Code. When a decree is varied ot 
reversed in circumstances giving rise to a right by way of restitution, the right arises 
automatically and is claimable under s.-144 of the Code before the trial Court. In 
accordance with the usual practice the appellate Court’s decree made no mention of 
mesne profits by way of restitution though it is the origin and source of the right. 

‘The plaintiff was put in possession of the Biswan Estate in July, 1926, and after 
the trial Court’s decision had been -reversed possession was in 1929 returned to the 
Collector and to the Court of ‘Wards for the appellant. Meantime Jiwan Singh had 
died in: 1928. In April, 1930, the Collector settled with respondent No. 2 Mst. Maha- 
rani Kuer, the plaintiffs aunt, as the plaintiffs guardian, the eum due for mesne profits 
while the plaintiff had been in possession. It was fixed at Rs. 24,722 and paid 
without any order having to be obtained, from the Court A receipt therefor 
dated April 23, 1930, was granted by the Collector and was registered in due course. 
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In 1933 the Court of Warde released the ętate to the appellant who had attained 
majority and obtained from him a safinama dated March 10, 1933, discharging them 
from all obligations to or claims by him. 

In April, 1933, the appellant filed in the trial Court—the Court of the Subordinate 
Judge at Aligarh—the application which is now before their Lordships, It is “in a 


tabular form” under O. XXI, r. 11, with the addition! of a statement of facts in 
twenty-one paragraphs. It is headede“ Application under ss. 145, 151, C.. P. C.”, 
which are as follows: Pa 


“145. Where any person has becgme liable as suretg— 

(a) for the perfofinance of any decree or any part thereof, or $ 

(b) for the restitution of any property taken in execution of a decree, or 

(c) for the payment of any mofMey, or for the fulfilment of any condition imposed on any 
person, under an order of the Courfin any quit or in any proceedings consequent thereon, 
the decree or order may be executed against him, to the extent to which he has rendered 
himself personally liable, in the manner herein provided for the execution of decrees, and 
such perpon shall, for the purposes of appeal, be deemed a party within the meaning of 
section 47: ; 

Provided that such notiee as the Court in each cad thinks sufficient has been given to the 
151. Nothing in this Code shall be deemed to limit or otherwise affect the inherent power 
Bie oan te minke (svete cree aning De nerea y ee Coda ee ee 
abuse of the process of the Court.” 


Ths dpplieeioni-adked -veliet aganit seapandlentaNo: 1 Har Prasad Singh only, stating 
that the other two respondents, Mst. Maharani Kuer and Mahabir Singh, had been 
formally impleaded. 

The main claim is made against respondent Wo. 1 as heir ånd sole legal represen- 
tative of his father Jiwan Singh.- It isa claim, based upon the security bond of 
April 1, 1926, for mesne profite and damages due from the plaintiff in respect of 
thes period of the plaintiffs possestion of the estate from 1926-1929. Tttig’in the 
mouth of the successful defendant was a claim for restitution as against the plaintiff 
and for enforcement as against the surety of the security given therefor. No mention 
was made in the application of the setflement of April, 1930, or the sum of Rs. 24,722 
paid thereunder. 

To this claim was, however, added another claim. of a wholly different character 
arising out of qn allegation that Jiwan Singh and Har Prasad Singh had themselves 
committed acts of mismanagement of the property between 1926 and 1929. For this 
an action for damages might lie, but such a claim had no place in an application for 
restitution or for execution. It was wholly misconceived and was not persisted, in 
before the Board as a claim which could be enforced in these proceedings, 

When this head of claim is eliminated and the claim upon the security bond is - 
considered by itself, the figure of Rs. 72,240 at which the meénse profits and damages 
were at first put in the application—it was-later increased to Rs. 1,23,448—can be 
seen at once to be excessive. No more than Rs. 42,000 could be recovered upon the 
bond whether out of the property charged or otherwise—apart altogether, from the 
fact that a sum of Ra. 24,722 was paid in 1990. 

-Respondent No. 1 having æt up the ecttlement: of 1930 and various other matters 
by way of objection to the application, it was stated fh reply by the present appellant 
that the settlement had been obtained from the-Collector by fraud. © 

Shortly put, what has happened is that the learned Subordinate Judge on February 
28, 1936, diamissed the applicdtion as incompetent, and has in this been upheld by 
the High Court whose decree of December 2, 1936, is now before their Lordships 
on appeal. The reasons given by both Courts are to the effect that the case made 
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by the appellant is not within s 145 of, the Code and can only be made in a suit. 
Upon examinatien of the matter it appears to their Lordships that the Courts in 
India were right in holding that the case is not within a 145 if only because the 
section applies only to the personal liability of the surety. [But the appellant’s claim 
is nevertheless one which cannot be made by a suit but can only be made by appli- 
cation to the trial Court under s. 144 of the Code and under its inherent powers 
to enforce the security. The decision of the Board in Reghubar Singh v. Jai Indra 
Bahadur Singh? was not cited in either of the Courts in India. It was there held 
that an instrument which does not bind the surety to any individual can only be 
enforcetl “by the Court making an order in the suit upon an application to which 
the sureties are parties, that the property charged be sold unless before a day named 
the sureties find the money.” The application now before the Board though it was 
headed by a reference to es. 145 and 15l» really fhvoked the powers of the learned 
Subordinate Judge to assess the sum due by way of restitution under s. 144 and to 
enforce the security by the method laid down in Raghubar Singh's case. Jt may be 
that respondent No. 1 was not a necessary party to the assessment of mesne profits 
and damages under s. 144, but he was a very proper party—all the more so as 
-the plaintiff and his guardian wer@ impecunious persons from whom the appellant 
did not attempt to extract anything. But this aspect of the appellant’s claim was 
necessarily a matter for the trial Court and under sube. (2) of s. 144 could not be 
made by separate suit, just as the application to enforce the security could not be 
made by another suit but had to be made in the plaintiffs ejectment suit It was 
suggested that the appellant would have to show that the settlement of 1930 did not 
bind him and therefore he was obliged tó proceed by suit ; buti there is no substance 
in that contention. Again, s. 61 of the Court of Wards Act has no bearing upon the 
question between the appellant and sespondent No. 1 as is very properly admitted 
by learned counsel for the respondents. There js no reason why the appellant’s case, 
brought before the only tribunal competent to deal with either part of it, should not 
be tried. ° 
For this purpose the case must go back to the Court of the Subordinate Judge in 
order that he may in the presence of respondent No. 1 asses the amount of mesne 
profits and damages due from the plaintiff M&habir Singh in respect of the period 
of his possession of the estate (1926-1929). For this purpose it will be necessary to 
decide whether the settlement made with the Collector in April, 1930, is binding upon 
the appellant, and in any event the sum paid thereunder, Rs. 24,722, will be taken into 
account. -When it has been ascertained whether the plaintiff still owes any and what 
sum- for mesne profits and damages by way of restitution under s. 144, the learned 
Subordinate Judge will be in a position to begin proceedings, if necessary, to enforce 
the charge created by the bond of April 1, 1926, in the manner described by the 
Board’s judgment in the case of Raghuber Singh (supra). But these proceedings 
are to be confined strictly to the agsesament of the sum for which the plaintiff is liable 
by way of restitution, and no claims against respondent No. 1 or the estate of 
Jiwan Singh for damages for wrongful acts done by them or either of them are to 
be entertained except in so far as they come within the scope of that enquiry. The 
liability of respondent No. 1 is solely that created by the bond of April 1, 1926, 
and can in no event exceed Rs. 42,000. Even if the sum due from but not paid by 
the plaintiff amounts to or exceeds Rs. 42,000, it may be that respondent No. 1 can 
claim credit for the sum already paid, Rs. 24,722, by proving that it was paid by 
him or by his father’s estate. The appellant will be held to the statement in his appli- 
cation which prevents him from seeking to enforce his claim against the plaintiff 


1 (1919) L. R 46 L A, 228, 3. c. 22 Bom. L. R. 521. 
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Mahabir Singh or his aunt Mst. Maharani Kuer, though these persons are necessary 
Parties to the assessment of mesne’ profits ‘and damages The learned Subordinate 
Judge will have full power to require the appellant to ainend his application so as 
to accord with what their Lordships have now indicated as the proper procedure. 

‘Their Lordships will humbty advise His Majesty that this appeal should be allowed, 
the decrees of the Courts in India set aside and the case remitted to the Court of the 
‘Subordinate Judge of Aligarh for disposal in accordance with the judgment. Each 
Party will pay its own costs of this appeal and of the proceedings which have hitherto 
‘taken place in the Courts in India. 

If any costs have been already ‘paid under orders of the’Courts in India, they are 
to be repaid. 

Solicitors for appellant : Hy.*S. L. Polak & Co. 

Solicitors for respondents : Dosglas Grant & Dold. 


Present : 


Loro MACMILLAN, LORD PORTER, LORD CLAUSON, SIR_GEORGE RANKIN 
AND SIR MADHAVAN NAR. 


KEDARNATH HIMATSINGKA v. PRABHABATI SAHEBA.* 


Receiver of lease-kold—-Duty to discharge heodrent out of sub-rents—Whether priority of 
discharge of head-rent can be varied by consent order. 
The primary duty of a receiver over a lease-hold is to discharge the head-rent out 
of the sub-renta, bit the parties concerned may by consent order obtained from the 
Court modify the legal responsibility thus thrown on a receiver. 


THE facts are stated in the judgment. ; * 


C. S. Rewcastle and J. C. Durai, for the appellant. 
Sir Thomas Strangman K. C. and C. Bagram, for the respondents. 


Sm MADHAVAN NAR. These are consolidated appeals from two separate but iden- 
-tical orders of the High Court of Judicature at Patna dated January 23, 1939% and 
January 26, 1939, respectively in Civjl Revision No. 563 of 1938, and Miscellaneous 
Appeal No. 89 of 1932, which affirmed the order of the Subordinate Judge of Dumka 
dated August 15, 1938. 

- The appellant before the Board is the Receiver appointed by a consent order of 
the High Court dated December 23, 1932" in Consolidated Miscellaneous Appeals 
‘Nos. 89-93 of 1932, of a Ghatwali tenure known as the Hendwe Estate held by res- 
-pondent No. 10, the proprietress of the said estate under the Banaili Raj, represented 


- by respondents Nos. 1 to 9. 


Shortly stated, the main question for determination is whether the appellant has a 
prior right to reimburse himself from the collections of the estate in respect of cer- 
tain loans advanced or raised by him to and for the estate at the express orders of 
-the Subordinate Court and the High Court on various occasions, before paying certain 
«decretal amounts and dues to the Banaili Raj. These amounts became due subsequent 
to the decrees which had been passed by the Subordinate Judge of Bhagalpur, which 
were then under appeal to the High Court in &. S. Nos. 19-23 of 1931. 

The Courts in India have answered the question against the appellant. 

The relationship between the Banaili Raj and the Hendwe Estate is that of landlord . 
and tenant with this difference, that the holders of the Hendwe Estate hold it on 
‘Government Ghatwali tenure, and as such, the estate is not liable ta be sold in exe- 
«ution of a decree for rent, though deliberate and persistent default on the part ol 


* Decided, July 8, 1943. Appeal from Patna. 
R 7L f 
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. the Ghatwal to pay rent may constitute misconduct in relation to his office, for which 
he is liable to dfsmiseal by Government (see Rani Sonabati Kumari v. Raja Kirtya- 
nand Singh.1) Respondent No. 10 is the life-holder of the Hendwe Estate, holding 
it under the Banaili Raj at an annual rent of about Ra. 12,000. Ag the rent was in 
arrear, the Banaili Raj instituted four suits against respondent No. 10 in the Court 
of the Subordinate Judge of Bhagalpur and also a suit for declaration that the estate 
is liable to sale for default in payment of refit. On September 19, 1930, the suits 
were decreed. The arrears of rent decreed amounted to about Rs. 1,16,000 besides 
interest and costs. Respendent No. 10 filed appeals Nos. 19 to 23 of 1981 in the 
High Court of Patna against the said decrees. Meanwhile, the Raj took out execu- 
tion of the decrees, whereupon respondent No. „10 „preferred miscellaneous appeals 
Nos. 89 to 93 of 1932 in the High Court, which were all consolidated. 

On December 23, 1932, a consent order*was passed by the High Court on a com- 
promise petition, to which the respondents were parties, whereby the appellant was 
appointed Receiver of the Hendwe Estate mith all the powers under O. XL, r. I (d), 
of the Civil Procedure Code. Paras. 2, 4, 5 and 11 of the Order, which are important 
in connection with this appeal, are as follows : 

Para, 2—The Receiver undertakes to this Hon’ble Court to påy to the decree holdere a 
sum of Ra 50,000 on or before the 30th of June, 1933, and a further sum of Rs, 40,000 an 
or before the 30th of June, 1994, and the balance of decretal amounts in execution on or 
before the 90th of June, 1935, provided that the judgment debtor shall be Irving at the 
dates mentioned and the receiver shall not have been discharged for any reasons whatsoever. 
Para, 4—For the purposea aforesaid the Receiver is authorised to raise loans of Rs. 50,000 
and Ra 40,000 and Rs. 40,000 as and when required at interest not exceeding 12 per cent. 
and Attorney charges at 2 per cent. besides actual out of pocket expenses. If the judgment 
debtor can arrange loan’ on better terms, the Receiver will take loans so arranged. 

Para. 5.—The Receiver do continue as guch Receiver until the sums advanced by him or 
raised by him as loans as aforesaid or under any” other order or ordera of the Court are 
id, = A . 3 
E E E E E E E TN ba a T 
charge on the estate and on the realisation. 


Pursuant to the above order, the appellant gaised or advanced the sum of about 
Rs. 1,20,000 for payment to the decree-holders. ° 

i eek SA ais ae aca eo dee ce 
appellant raised and advanced further loans of about Rs. 1,32,478. : 

On February 14, 1934, the High Cofirt made an order authorising the appellant 
“to raise such loans as may be required for meeting the expense of the litigation 
by which was meant the appeals then pending in the High Court. The Court pro- 
vided that “ the loans will be raised subject to the rights of the Banaili Raj... .” 

On April 9, 1934, the High Court made a further order “ by consent of parties and 
in the presence of the Receiver” (appellant) by which he was authorised “to raise 
loans for the purpose of meeting the expenses of the appeals and the personal expenses 
of the appellant and the payment of the insurance premia and charges incidental 

.” ‘The order“ expresaly stated that “the sanction hereby given is without 
prejudice to the existing arrangement that the decretal dues of the plaintiff|respon- 
dents are to be paid in such instalments ad have been provided for in the order ap- 
pointing the Receiver and it i@ further subject to the condition that the plaintiff's 
. other decree or decrees for rent and cess already obtained and the rent and cesses 
as they accrue due shall have priority over the charges hereby sanctioned.” 

Pursuant to the last order of the High Court the appellant as Receiver advanced 
further loans aggregating to about Rs. 66,832. 


1 (1934) I. L. R 14 Pat. 70, 206. 
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‘This was the state of affairs when on December 14, 1934, respondent No. 10 
filed a petition before the Subordinate Judge of Dumka for the removal of the appel- 
lant for mismanagement. On June 12, 1936, the Subordinate Judge made a reference 
to the High Court recommending his removal. i 

The above reference was discharged by the High Court with costs to the appellant. 
In the order dated August 26, 1936, Mr. Justice Madan (with whom Mohammad 
Noor J. agreed) made the following observations :— 

“It should be noted that it has already been ordered that the Receiver is first entitled to 
recoup himself for the amounts paid py him in satisfaction of the previous decrees of the 
Banaili Raj. The sufsequent decrees and dues of the Raj are the next claim and then the 
Receiver is entitled to recoup the belance of the debt.” 

In October, 1937, the appellant gubmitted to the Court of the Subordinate Judge 
of Dumka a budget of the expected income and expenses for the Fasli year 1345 
(1987-38) in which he provided only Rs. 5,000 for payment to the Banaili Raj. It 
was urged by the Raj that up to the year 1345 F. a sum of Re 1,74,213-10-11} had 
become due from the estate, that besides the instalments fixed by the Court in the 
order appointing the Receiver, he had paid only Rs. 1,500 in ‘three instalments within 
a period of three years, that their dues should be paid in preference over all other 
dues, and that substantial payments should be provided in the budget for the decree- 
holders. In reply, the appellant “contended that in view of the order of the High 
Court by which he was appointed Receiver and which determined the priority of 
payment “no provision can be made in the budget for any payment of the decree for 
rent and cess other than those covered by the said appeals, and also of the rent and 
cess as they accrue due out of the estate realisations because all thq loans raised or 
advanced by the Receiver for the estate except those sanctioned by!the Hon'ble High 
Court by the consent order made on 9-4-34 are first charge on thd’estate and on the 
realisations, and the Receiver is entitletl first'to recoup them.” 

It is not disputed that the appellant has raised considerable sums and paid the 
decfttal amounts for rent which he undertook to pay by the order of December 23, 
1932, and that he has lent to the estate large sums for conducting the appeals and 
for other expenses. .The correctness of the three amounts mentioned above has not 
been questioned for the purposes of this appeal. Having regard to the specific terms 
of the order of the High Court dated December 9, 1934 (supra), which stated inter 
alia that the charges thereby sanctioned shall be “subject to the condition that the 
plaintiffs (Banaili Raj’s) other decree or decrees for rent and cessea as they accrue 
shall have priority over the charges hereby sanctioned,” the appellant does not claim 
priority with respect to the sum of Rs. 66,832 raised by him under that order, nor 
do the respondents dispute that the appellant is entitled to claim priority with respect 
to the sum of Rs. 1,20,000 which he has paid under the order of the High Court dated 
December 23, 1932 (supra) in view of para. 11 of the order. So, the question for 
decision in these appeals reduces itself to this, viz, is the appellant entitled to claim a 
prior right to recoup himself from the collections of the estate the sum of Rs. 1,32,478 
advanced or raised by him before paying the swbsequent decretal amounts and dueg 
to the Banaili Raj ? : 

The Subordinate Judge beld that he was not entitled to claim priority as in his 
view thé priority fixed by the order of December 23, 1932, should be limited to the 
extent of the loan then sanctioned. He stated that “it could never have been under 
contemplation that the decree-holders were‘to postpone all their subeequent dues till 
the Receiver recouped himself for other loans raised subsequently.” In support of 
his conclusion, he also relied on the opinion expressed by the High Court in its order 
refusing to discharge the Receiver dated? August 26, 1936 (supra). Accordingly, he 
directed that the appellant should set down equal amounts towards repayment of his 
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first loan and the payment of the subsequent decretal and non-decretal dues of the 
decree-holders if all subsequent budgets, and in the budget under diacueaion the eum 
of Rs. 5,000 payable to the decree-holders should be altered to Rs. 48,547-6-1, the 
amount of the first new rent decree under execution. With these and certain other 
minor amendments the budget was paseed. These amendments were not discussed 
before the Board as what was questioned was only the fundamental principle respect- 
ing priority on which his budget was framed By the Receiver. The order of the Sub- 
ordinate. Judge was confirmed by the High Court in a short order. 

The law is well settle that “ Receiver over leasehold is bound in the first place, 
out of the sub-rents, to discharge the head-renf and outgoings “payable to a lessor 
- for which the person whose estate is being dealt with by the Court is liable to the 
lessor. ... The sub-rents should be, in the first place, appropriated to the payment 
of the head-rent” (see Kerr on Receivers 1935), 10th edn., p. 246). The piimary 
duty of a Receiver over a leasehold is no doubt to discharge the head-rent out of 
the sub-rents, but it is clear that the parties concerned may by consent order obtained 
from the Court modify the legal responsibility thus thrown on a Receiver. This poai- 
tion is not disputed! In the t case it is contended by Mr. Rewcastle for the 
- appellant that the order of the High Court by which he® was appointed Receiver 
justifies his claim for priority in respect of the sum in question, and that the Sub- 
ordinate Judge’s construction of the order is erroneous. Their Lordships have to 
consider whether this argument can be accepted. 

The priority claimed by the appellant is based on his reading of paragraphs 4, 5 
and 11 of the consent order of December 23, 1932. Paragraph 4 authorises him to 
raise loans for paying off the decretal amounts referred to in para. 2 of the order. 
Then comes para. 5 which contains a very important provision. It says that “the 
Receiver do continue as such Rece#ver until the sums advanced by him or raised 
by him as loans as aforesaid or under any other order or orders of Court, are paid.” 
The paragraph refers to two classes of loan, viz. (1) sums advanced by the Receiver 
or raised by him as loans, as aforesaid, i.e., as mentioned in cls. 2 and ,4 of the order 
which obviously refer to the sum of Rs. 1,20,000, the decretal debt, and (2) sums 
advanced by him or raised by him as loana under any other order or orders of 
Courts ie, order or orders of Courts other than the order which authorised him to 
raise the sum of Rs. 1,20,000. The reference in the second part of the paragraph 
is not to any specific loan as in the first part of it, but generally to the loans which 
the Receiver may raise under any other order or orders of Courts. The paragraph 
also says that the Receiver iq to continue as Receiver till the loans thus raised are 
paid. The next paragraph to be considered is.para. 11. Thia paragraph fixes prio- 
rity and is the most important provision of the order which governs the decision 
in the present case. It says that “the amounts advanced by the Receiver or raised 
by him as loans will be a first charge on the estate and on the realisations.” The 
operation of this paragraph is not restricted to any specific amount or loan, but it 
Tefera generally to all amounts advanced or raised by the Receiver as loans. It is 
argued by Mr. Rewcastle that read in conjunction with para. 5, this paragraphi con- 
fers on the appellant priority over the Raj’s claim for'head-rent not only with respect 
to the sum which he is authorised te raise under para. 4 to pay the decretal debt, 
but also with respect to sums advanced by him ar raised by him as loans “under 
any other order or orders of Court.” It is not disputed that the sum in question had 
been raised by orders of Courts. In their Lordships’ view, this argument is sound 
and must be accepted. Read in the manner in which their Lordships think that 
paras, 5 and 11 should be read, there cannot be any doubt that the appellant is en- 
titled to claim priority with respect to the sufn of Rs. 1,32,478—admittedly raised by 
orders of Court. Their Lordships are unable to find any sufficient-ground for restrict- 
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ing the operation of para. 11 to the sum of 1,20,000—as tha Subordinate Judge 
has done—when the words of this paragraph are wide enough to cover the sums 
advanced by the Receiver or raised by him as loans, referable to the latter part of 
para. 5. By the consent order to which respondenta Nos. 1 to 9 were parties, they 
must be held to bave waived with respect to the daim now made by the Receiver the 
priority which their claim for head-rent would ordinarily have in law, oyer the collec- 
tions and other realisations from the Hendwe Estate. Though the subeequent order 
dated April 9, 1934, cannot! be relied on aa an aid in construing the prior order of 
December 23, 1932, it may be noted, as shown by that,order, that when the respondents 
desired that their dues should have priority over certain charges claimed By the 
Receiver, they took care to obtain a déclaration of such priority from the Court. It is 
to be regretted that the “ orders 6f Court” under which the amounts in question were 
raised are not before the Board. Tftough the meaning of paras. 5 and 11 of the order 
of December 23, 1932, read together is clear enough, their. Lordships think that those 
specific orders by virtue of which the amount in question was raised should have 
been made a part of the record as having a direct bearing on the question. However, 
their Lordshipe must decide the case on the materials placed before them. 

In support of their coaclusion the Courts in Irfflia have relied on the observation 
made by Madan J. în his order setting aside the order of the Subordinate Judge re- 
commending the dismissal of the appellant, concurred in by Mohammed Noor J., that 
the Receiver is entitled to recoup the balance of debt- only after meeting the sub- 
sequent decrees and dues of the Raj which were stated to be the next claim after the 
Receiver had recouped himself for the amounts paid by him in satisfaction of the 
Previous decrees obtained by the Raj. This opinion miscalled a “direction” by, the 
Subordinate Judge was but a mere observation made by the learned Judges of the 
High Court in passing, in a matter not directly eonnected with any question of prio- 
rity of payment. The point now under consideration did not arise for decision in 
that order, the sole question in which was whether the Subordinate Judge’s regommen- 
datien of the dismissal of the appellant should or should not be accepted. In the cir- 
ee ee nn ene raee old ot eee 
ber 23, 1932. 

Their Lordships have not failed to fotice that the grant of priority to the claims 
made by the Receiver would mean a postponement to that extent of the payment of 
the subsequent dues of the Raj ; but the estate was heavily indebted when the Receiver 
was appointed to administer it, he has been able to pay considerable amounts due to 
the Raj, and what is more important, the sum in question was admittedly raised by 
orders of Courts made presumably with full knowledge of all the relevant circum- 
stances. : 

For the above reasons, their Lordships will humbly advise His Majesty that the 
orders of the Courts in India should be set aside ; that it should be declared that the 
appellant as Receiver is entitled to the same priority with respect tol the loans com- 
prised in the sum of Ra. 1,32,478 mentioned in fhe judgment, as in respect to those 
comprised in the sum of Rs. 1,20,000 covered by the undertaking contained in the 
consent order of December 23, 1932; and that the case should be remitted to thé 
Subordinate Judge to pase fresh orders on the hudget for the year 1345 F. submitted 
to him by the Receiver. The appellant will get his costs before the Board. The 
parties will bear their own costs in the Courts in India. 

Solicitors for appellant: Hy. S. L. Polak & Co. 

Solicitors for respondent : Douglas Grani & Dold. 
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Present : 


LORD ATKIN, LORD THANEERTON; LORD PORTER, LORD CLAUSON, AND 
SiR GEORGE RANKIN. 


RAJA BRAJA SUNDER DEB v. BAMDEB DAS.* 


Malicious prosecution—Elemonts—Mealice—Want oj reasonable and probable cause for prost- 
A a 
Malice means any wrong or indirect motive, but a prosecution does not become mali- 
cious because it~is inspired by®anger, However evrongheaded a prosecutor may be, if 
he*honestly thinks that the accused has been gyilty of a criminal offence, he cannot be. 
the initiator of a malicious prosecution. But malice alone is not enough: there must 
also he shown to be absence of reasonable and probable cause. 
THE facta appear sufficiently from the judgment. 


Sir Thomas Strangman K. C. and C. Bagram, for the appellant. 
W. Wallach, for the respondenta. : 


Lord Porter. This appeal by epecial leave from the High Court of Patna dated 
January 25, 1938, raises the question whether the appellants Who were plaintiffs in the 
original suit are entitled to succeed in an action against the defendants for malicious 
prosecution ` , i 

Plaintiff No. 1 is the Raja of Aul, once an independent tributary State in Orissa? 
but pow an ordinary zemindari subject to the laws of British India. He is a Khetriya by 
caste, Appellant No. 2 ig the son of the original plaintiff No. 2, Krishna Chandra 
Jagati, deceased, and has been duly substituted for him in the proceedings. Both 
the original plaintiffaeNosa 2 and 3 were servants of plaintiff No. 1. Respondents 
Noa. 1 and 2 are the sons and legal ‘personal representatives of the original defendant 
No. 1, Bamdeb Das, alias Patnaik, who was the father of one Jugal Kishore Das and 
waa related to one Harikrishna Mahanty, now deceased. Defendant No. 2 js a 
nephew of defendant No. 3 who was a cousin of Harikrishna Mahanty. These two 
defendants formed a joint Hindu family. The defendants and Harikrishna Mahanty 
were Karans by caste, a caste regarded as of igferior status to that of plaintiff No. 1. 

The original defendants are said to have prosecuted the original plaintiffs mali- 
cioualy in the following circumstances. . 

On September 18, 1926, Kanaka, the elder daughter of Harikrishna, was with the 
consent of her father taken to the household of appellant No.*1, it waa eaid, by the 
respondents, in order to become his concubine, but, by the appellants, in order to 
make a subordinate form of marriage which would give her the status of what is” 
called a Chauki Bai, a position which may perhaps be described as that of a secondary 
wife. There is no doubt that the other two original plaintiffs were implicated in the 
removal. and no argument to the contrary has been addressed to their Lordships. 

That some such status as Chauki,Bai may exist appears from a publication called 
Pachis Sawal, which contains twenty-five questions addressed to the Rajas and Chiefs 
of the Regulation and Tributory Mahala by the Superintendent in 1814 and was 
published under the authority of Government. 

Two of these questions may be quoted :— 

Question No. 2.—By what tidles are the several Ranis distinguished ? ; 

Answer-—First married is entitled the Pat Mahadae and the rest Mahadae. Besides 
guch those of other castes, kept as Phool Bahees, are entitled “ Ranee.” . 

Question No. 10.—On the death of the Raja, suppose he leaves no son born of any 
of his Ranees but leave a brother(s) ahd sons by his Phool Beebahis and concubines 


* Decided, August 5, 1943. Appeal from Patna. 
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and suppose the Ranees have not become “ Suteea,” who in such a case would succeed ? 

Answer :—The son born of the Phool Beebahi becomes the Raja. e 

This book has previously been received in evidence by their Lordshipa. In any case 
apart from it there is a considerable body of evidence to the effect that the Rajas of 
Aul were accustomed to take to themselves subordinate wives and without determin- 
ing the question their Lordships are prepared to decide the present case on the assump- ’ 
tion that the Rajas are entitled by custom to take such wives. 

On the evening on which his daughter was taken away Harikrishna Mahanty ap- 
peare to have given a caste feast accompanied by various ceremonies such as might 
indicate that his daughter was to Be taken to the Rajah’s pålace in order to become a 
Chauki Bai, and after the feast was over she was carried to the Palace in a palan- 
quin accompanied by her brother and the village barber. Moreover the feast was 
attended by a considerable number of the Karan caste including defendants Nos. 1 
and 3 though these latter explain their presence by saying that they feared the enmity 
_ of the Raja if they stayed away. 

These circumstances are urged by the appellants as showing that the girl was being 
given in marriage and not in concubinage, since it is said that if the latter had been 
intended, it would have,been an occasion for sompow and not for feasting, and in any 
case members of her caste would not have attended. 

When they reached the palace the barber and the palanquin bearers remained out- , 
side, whilst the girl was taken within, and next morning they, returned to their own 
village. Shameunder Mahanty, the girl’s brother, also remained outside and stayed 
after the barber had left, but he was not called as witness and it does not appear that 
he ever saw his sister again. 

In October, 1926, about a month after the girl reached the palace she became ill and 
died. It is alleged that the doctor who attendgd her diagnosed her illness as dropsy 
possibly caused by an attack of malarial fever, but he was not called to give evidence 
to this effect at the trial, though he was called at the criminal prosecution. During 
thjs period she appears to have remained in the harem, but no marriage ceremony 
took place. 

In these circumstances, her taking away, illness and death not unnaturally caused 
considerable commotion amongst tho% of her own caste, commotion which was accen- 
tuated when it was rumoured that Harikrishna was about to send her younger sister 
to the palace. At any rate it is not surprising that in March, 1927, a meeting was 
held amongst the Karans, the summons to which was sent out under the signatures 
of defendant No. 2 and Jugal Kishore, son of defendant No. 1. The subject for dis- 
cussion was “ ascertainment of social degeneration of the Karans of this part and the 
Temedy therefor.” 

At this meeting it appears from the programme which was produced in evidence 
that one subject raised was “reform of the hateful practice prevailing at this place”, 
and it was given in evidence that it was proposed to ostracise Harikrishna, for send- 
ing his daughter to the Raja. He was not in fact ostracised, twenty-five voting in 
his favour and twenty-three against. He says that the reason for this result was that 
the custom of secondary marriage was recognised, the respondents. that he asked 
pardon and was excused. The fact is undeniable, but the exact cause of the result 
is not directly material. : 

The next step which led up to the present action was taken by Jugal Kishore Das. 

In April, 1927, a Police Inspector went to the neighbourhood in connection with a 
petition case in which Jugal Kishore Das was concerned. In the course of his exami- 
nation by the Inspector he made a statement implicating the three appellants and 
Harikrishna, and of his own accord lodged a first information report on April 20, 
accusing them of selling and buying minor girls for the purpose of illicit intercourse. 
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Jugal Kishore Das is dead, but it jg alleged that Bamdeb Das and defendants 
Nos. 2 and 3 instigated the prosecution and instructed the Police and therefore were. 
the real prosecutors. There is evidence to support this allegation though the testi- 
mony of the defendants and the general effect of that of the police is against this 
contention, but the Judge of first instance found it established and their Lordships 
propose to deal with the case on the assumption that his finding is right. 

As a result of the allegations contained in the first information report a charge 
sheet was prepared dated May 20, 1927. 

In it appellant No. 1 yas noted as an accused person not sent up for trial and 
in fact he never was so sent up. Appellants Nos. 2 and 3 and Harikrishna were sent 
for trial, the latter under 8. 372, Indian Penal Code, (selling or letti to hire of any 
person under eighteen years of age with. intent that such person be employed 
or used for prostitution or illicit intercourfe or any unlawful or immoral purpose), 
and the other two under s. 373, Indian Penal Code read with a. 114, Indian Penal Code 
(buying, hiring or obtaining any person under eighteen years of age with the like ` 
intent). For the purpose of these sections, illicit intercourse is defined to mean “ sexual 
intercourse between persons not united by marriage or by any union or tie which 
though not amounting to a marriag® is recognised by the pefsonal law or custom of 
the community to which they belong or, where they belong to different communities, 
. of both such communities as constituting between them a quasi-marital relation.” 
As a result of this information appellants Noe. 2 and 3 were criminally prosecuted. 
The hearing of this case took place before Mr. B. Misra and was protracted over the 
space of about a year. Some fourteen witnesses were called on behalf of the prosecutioa, 
and after hearing the evidence the learned Magistrate dismissed the case without calling 
upon the accused persqns, and found : 

(1) That the age of the girl was between thirteen or fourteen. 

(2) That a sum of Rs. 500 was paid for the girl. 

(3) That the girl was given to appellant No, 1. 

(4) ‘hat she was given as a Chauki Bai and that upon the evidence contained 
in the Bachis Sawal and elicited from the witnesses such a union is at least a recog- 
nised tie. 

The witnesses were examined and cross-examined at length, and inasmuch as the 
case depositions were put in evidence in the present case, their Lordships will refer to 
them in considering the findings at which the Subordinate Judge and the High Court 
have arrived. 

After this decision Harikrishna took no further step, but on June 10, 1929, the appel- 
lante instituted the present suit in the Court of the Subordinate Judge of Cuttack 
alleging that the original defendants in collusion with one another lodged a criminal 
information through Jugal Kishore falsely and maliciously implicating the appellante 
and were the real prosecutors. The learned Subordinate Judge found these charges 
proved and gave Rs. 6,000 as damages divisible as to appellant No, 1 into a sum 
of Rs. 2,000 for pain and suffering and Ra» 1,000 for costs and as to each of the 
other two into Rs. 500 for pain and suffering and Rs., 1,000 for costs. 

*This finding’ was reversed by the High Court in a judgment obviously influenced 
by a strong dislike of the quasi-marriage spoken to, and animadverting in very strong 
tetas apadt Honesty and capability i Tae lene MAES aa ie eons 
Subordinate Judge. 

Whilst their Lordehips agree with the conclusion teached by the High Court, they 
must not be thought to agree with these observations. The learned Magistrate ap- 
pears to them to have given a careful and dispassionate consideration to the matter 
and to have arrived at a reasonable and they-think a justifiable solution. Further- 
more whilst they differ sharply in many respects from the conclusions of the learned 
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Subordinate Judge, they see no reason to cag aspersions upon his efforts. Their Lord- 
shipa will consider bis more detailed findings at a later stage, but before they do so 
there is one problem which requires immediate solution, viz. :—Has the-Raja of Aul 
any cause of action for malicious prosecution ? 5 

In their Lordships’ view clearly he has not : the simple answer is that he was never 
prosecuted. Their Lordships find themselves in entire agreement with the observa- 
tions of Harries C. J. spoken when‘rejecting the appellants’ petition for leave to 
appeal to His Majesty in Council: 

“In my view it is clear that the Raja of Aul had noecause of action for malicious prosecu- 
tion. He was nevef®in fact prosecuted though the information originally laid did sûggest be 
was to a large extent responsible for tHe purchase of this girl Be that aa it may, it is clear 
that no criminal proceedings were*ever taken against him, and that being ao he could never 
_maintain an action for damages for®malicious prosecution.” 

As regards the other two appellants the learned Subordinate Judge made certain 
findings which must now be considered. 

(i) It was alleged by the prosecution that when she was sent to Aul the girl was 
between twelve and thirteen years of age. The learned Subordinate Judge found that 
there was no satisfactory and reliable evidence*of this allegation. ‘The exact age, 
however, is immaterial provided she was under eighteen years of age As to this 
there is ample-evidence. Even the appellants’ witnesses do not put her age more 
definitely than seventeen or eighteen, whilst the doctor and the defendants’ witnesses, 
some of whom were her contemporaries or nearly her contemporaries, put her age at 
not more than thirteen or fourteen. This evidence commended itself to the learned 
Magistrate and their Lordships agree with his finding. They would add that there 
is evidence that one of the respondents’ witnesses at the caminal trial obtained a 
copy of this girl’s horoscope and handed it toe the police, but that the original was 
with Harikrishna. The production of the original document would have set the matter 
at rest, but in any case it has to be remembered that the question is not whether the 
gisl was over eighteen but whetler the respondents reasonably thoyght she was 
younger. If the father had, and did not produce, so vital a document, they might 
well believe the girl was much under the prescribed age. Even if it were incumbent 
upon the respondents to prove that She was in fact under eighteen, their Lordships 
think sufficient proof was given, especially when it is remembered that, if she was 
not, the whole case breaks down, and yet in an application by the respondents in the 
criminal proceedings for tranafer of the case to another Magistrate it is said only “ that 
the defence of the petitioners is that the girl in question was taken for marriage in 
Ful Bebahi form ~...” 

(#) The learned Subordinate Judge further finds no money was ever paid. As 
in the case of the previous finding, such a contention, if established, would be fatal 
to the prosecution. Yet it was never mentioned in the petition referred to above. 
Nor, indeed, was it seriously contested in the criminal proceedings. It is true that 
the appellants were not called upon to give évidence, but they cross-examined the 
progecution’s witnesses at length and the learned Magistrate says, the fact was not 
categorically denied. : fo 

From an examination of the record in the criminal proceedings the witnesses’ never 
seem to have been specifically challenged on the matter. It was not until the civil 
proceedings were heard that it was asserted that no money passed. There is plenty 
of evidence on behalf of the respondents that it did, and thein Lordships again find 
themselves in agreement with the learned Magistrate. Even if they did not, it would 
be ‘enough if in this matter, as in point (1), the respondents honestly believed the 
girl was bought. 

Finally there is the substantial question whether the respondents had reasonable 

R. 72. 
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and probable cause for believing that the girl was given in order to become a concu- 
bine and not for some quasi-marital relatfonship, and whether they were malicious. 

In order to succeed in an action for malicious prosecution the plaintiff must in the 
first instance prove two things: (i) that defendant was malicious and (#) that he 
acted without reasonable and probable cause. 

Malice bas been said to mean any wrong or indirect motive, but a prosecution is 
not malicious merely because it is inspired by anger. However wrongheaded a proge- 
cutor may be, if he honestly thinks that the accused has been guilty of a criminal 
offence, he cannot be the initiator of a malicious prosecution. But malice alone is 
not enoygh; there must Also be “shown to be abfence of reasonable and probable 
cause. If, in the present case, the respondents honestly believed a criminal offence 
to have been committed and had reasonable cause for so doing, they are not liable 
in this action, and even though they were malicious, they still would not be liable if 
they had reasonable and probable cause for believing in the appellants’ guilt. 

In the present case, as in most cases, the two questions are interwoven, but for 
the sake of simplification their Lordships are prepared to assume without determining 
that the respondents were prepared to take the opportunity afforded them of making 
a general attack upon the type of subordinate marriage, which was said to have been 
intended and to have taken advantage of Harikrishna’s action in order to do ao. But 
they may nevertheless have then honestly believed that a criminal offence had been 
committed and have undertaken the prosecution in that belief. Let it be assumed that 
at the time when the girl was given away the respondents knew of the claim of the 
Rajas of Aul that they were entitled by custom to unite themselves with Karans by 
the method of Ful Bebahi marriage and thereby to give the girl so united to them the 
status of a Chauki Bai, Still the question arises, had they at the time of the insti- 
tution of the prosecution good reasona,for believing that Kanaka was taken as a con- 
cubine and not under this custom. If the question was whether on the occasion of 
the feast when the girl was actually removed, the respondents had reasonable cause for 
his belief he matter might be one of doubt. But fhode are not the circumstances. The 
girl was taken away and lived in the Raja’s harem for a month, but no ceremony was 
performed. She died in unusual circumstances, and if the respondents really were 
prosecutors, they must have known of the statefhent given by the Raja to the police 
before the prosecution took place; a statement which was given in evidence and 
contained the following assertions. He (i.e., the Raja) said that this girl was brought 
by her father and left in his palace to be used as a Palati. He denied having any 
personal knowledge of her importation. He continued to say that many people bring 
in their girls when they are too poor to maintain them and such people are usually 
allowed to be left in his harem to be used as Palatis or disposed of in marriage to their 
caste people. He further stated that he heard that the girl was seventeen or eightéen, 
but be had no occasion to see her. He also denied having issued any order to the 
other two appellants to bring in the girl, nor did he say that there was any negotiation 
about the girl with him. He admitted that the girl remained in his harem since she 
was taken in and she used to be looked after by his maidservants. He gave out that 
aacording to his house-hold custom no girl if taken as Chauki Bai, ete, until she is 
kept under dbservation for some time. , So there was no certainty in this connection. 

The policeman ends the extract from his case diary from which these remarks are 
taken by saying : a 

“I further examined the proprietor's manager and office superintendent and they also 
made the same statement #s the proprietor and disclaimed all personal knowledge about the 
girl or of the occurrence.” 

In the circumstances sguch a statement was bound to give rise to the gravest sus- 
picions. So much 20, indeed, that the learned Subordinate Judge; taking the view he 
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had made false answers to the policeman’s*questions for fear of criminal proceédings. 

In considering whether this inference is true or not, it is noteworthy that the Raja, 
though he twas a plaintiff, was not called on the trial of the action. Even if his state- 
ment was untrue, their Lordships think it must have established a very reasonable 
belief in the minds of the respondents that there gever was any question of making 
the girl a Chauki Bai. Indeed, their Lordships do not think it established that the 
Raja did intend to do so, much less that the respondents had no reasonable or pro- 
bable cause for thinking that no marriage of any kind was contemplated. 

_ It is true that¢he learned Subordinate Judge has found that Harikrishna intended 
to give his daughter to be a Chađki Bai, but this finding, even if accepted, has no 
bearing upon the ultimate decfsion. 

Tis The ret place Hiarilcichrin $ noe aat es dhe Dat prGesedings “ana in dhe 
second even if be were, the. question would not be-what he intended but what the 
Tespondents reasonably thought his intentions were. 

As it is, what the respondents thought of Harikrishna’s action is not directly mate- 
rial. The material question is what was the respondents’ reasonable belief as to the 
circumstances in which and the object with whith appellants Nos. 2 and 3 took away 
the girl. 

In their Lordships’ opinion the respondents might well believe that the appellants’ 
intention was to take her as a concubine, and it certainly has not been proved that 
‘there was no reasonable or probable cause for this view. As it was incumbent upon 
the appellants, if they were to succeed, to prove that no reasonable and probable 
‘cause for the prosecution existed, it follows that the appellants have not made out 
their case, and the suit fails in respect of the all three. E 

Their Lordships will accordingly humbly advise His Majesty that the appeal should 
be dismissed. The appellants must pay the costs of the appeal to His Majesty in 
e Solicitore for appellants: Hy. S? L. Polak & Co- © ` P 
Solicitors for respondents : W. W. Box & Co. 
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Present : 
Logp ATKIN, LORD PORTER AND Sm Gzorce RANKIN. 
SARALA SUNDARI DASSYA v. DINABANDHU ROY.* 


Indian Succession Act (XXXIX of 1925), Secs. 263, 283—Revocation of. probate—Whether 
creditor of heir of testator can apply to revoke probate—Whether only persons cited 
entitled to apply for revocation of probate—Privy Council practice—Genwineness of 
oe in issue—Production of original document or its photostatic copy whether 
essent 

The creditor of an heir of a testator who says that he is being or is liey to be defeat- 
ed in his rights against the heir by reason of property which otherwise appeared to be 
in possession of the heir being withdrawn by a will, may move to revoke the 
under s. 263 of the Indian Succession Act, 4925. 

It is not only the person who can be cited before the grant of probate under s. 283 
of the Indian Succession Act, 1925, but also the pereon who complains that he ig injured 
by the putting forward of a forged will is entitled to apply to revoke the probate. 

Rojak Nilmoni Singh Deo Bakadoer vy. Umanath Movkerjee : Rojak Nilmom Singh 
Deo Bakadoor v. Bhoyharini Debsa,1 followed. 


* Decided, November 2, 1943. Asppeal 1 (883) L R101 A 
from Calcutta. 
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document ia in,jssue, that the parties codcerned should bring before the Privy Council, 
either the original document or, at any rate, a photostatic copy of it. As a general 
rule, it is probable, that the Privy Council would find it necessary to adjourn amy case 
for the production of such a document if it were not forthcoming. 

THE facts are set forth in the judgment. 

Sit Thomas Strangman K. C. and U. Sen Gupte, fibe apokat 

S. P. Khambatta, for the respondents. 


LORD ATKIN. This is anņ,appeal érom the High Court of Judicature at Fort William > 
in Bengat which reversed the judgment of the Distyict Judge at Pabna on an applica- 
tion by the respondents for the révocation of the probate of a will of an alleged testa- 


tor Haralal Saha, which had been obtained by his „widow, who is the appellant, in 
the year 1933. 


The circumstances were that Haralal Saha was a man of some age and had been 
very successful in his business, which was principally that of a moneylender. He 
owned immovable property in several districts in Bengal and in one district outside. 
He died in 1927 and, upon his deathethere can be no doubt, that his three sons who 
survived him took possession of the properties. In some instances they had joined 
in a suit with their mother and were substituted for their father in æ partition suit. 
They got i certificate of succession to enable them to sue on certain debts which were 
due, no doubt, on the moneylending business. They collected the rents of the im- 
movable properties and they proceeded, both they and the widow, precisely as they 
would have proceeded if there had been an intestacy. 


It would appear that.the sons did not pursue the moneylender’s business which, 
at any rate, in five or six yeare’ time had, as the learned Judges found, disappeared ; 
but they had in the name of a company conducted a business in electric lighting equip- 
ment, and they had incurred a debt to the present, respondents, also for tha purpog 
of their business, of 5,000 rupees. In November, 1933, the respondenta had obtained 
a decree against them for 5,000 odd rupees. Their Lordships have no doubt that at _ 
that time they were: in financial difficulties, as is shown by the fact that in the next 
« year they were adjudicated insolvent. 

In February, 1933, more than six years after the death of the alleged testator, the 
present appellant applied for probate of a will which she produced then for the first 
time. It is not surprising that that attracted a good deal of suspicion. The res- 
pondents came to the conclusion that the will was a forged document, and in August, 
1935, they applied for revocation of the probate. 


The first question that arises is more or lead a technical question as to whether or 
not the respondents had a locus standi a0 as to be in a position to apply for revocation 
of the probate. That depends on certain clauses in the Indian Succession Act, 1925. 
By a. 263, “ The grant of probate...tmay be revoked... for just cause.” By the 
ee en rae oa ge ee ee ge 
be cead— 
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(b) the grant was obtained fraudulently by making a false suggestion, or by concealing 
from the Court aomething material t the case; or 

(c) the grant was obtained by means of an untrue allegation of a fact essential in point 
of law to jystify the grant, though such allegation was made in ignorähce or inadvertently” ; 
It may be noticed that the section does not deal expresely, so far, with forgery, but 
one of the illustrations given in the section is (ši), “ The will of which probate was 
obtained was forged or revoked.” 


fevouing provate 18 tnar the gragt was optamed traudulently by making a false sug- 
gestion, which obviously covers the case of putting forward a forged will, just as 
(c) would cover the case of a person putting forward a forged will even if when he 
„or she propounded it he or she did not know it was a forged will. 

In dealing with the first point, tbat the grant was obtained fraudulently, it appears 
to their Lordships to follow as a matter of cqree that if a person is complaining 
that he has in fact been defrauded, he is one of the persons’ who is injured by the 
fraud alleged, and that that person is entitled to have his redresa by applying to 
tevoke the probate and thereby cause the fraud to become inoperative. If. he had 
not such a right as that, it is very difficult to know what right a creditor in those cir- 
cumstances, or a person injured by the fraud, could have, otherwise the probate would 
stand and he would be affected by the probate which had been obtained ex hypothesi 
fraudulently. 

That is the view which was taken by their Lordshipe in thè case of Rejak Nilmoni 
Sing Deo Bahadoor v. Umanath Mookerjee “If has been followed since in Calcutta, 
and their Lordships feel satisfied that in this case the applicants for revocation had 
every ground for applying, and had æ proper locus standi to come into Court and ask 
that the probate should be revoked. 

Thereupon the further question remains to be determined, whether or_not this will 
was fraudulent. The learned Distaict Judge, after dealing with the circumstances 
and the evidence, came to the conclusion that though the facta were suspicious, he 
was not prepared to gq so far as to hold that forgery had in fact been committed 
and dismissed the application. 

The learned Judges in the High Court took a different view, and they were both 
quite clearly of opinion that the applicants had established affirmatively that this 
will was a forged will. That being so, it is unnecessary for their Lordships to deal 
with the question of onus of proof, which in this case does not arise in view of 
the findings by the High Court. 

When their Lordships have to deal with the question whether or not a document 
ia forged, it is obviously of first importance that they should have the document before 
them. Their Lordships repeat what was said at the beginning of these proceedings,? 
that it should be considered to be a rule of practice in all cases where the genuimeness 
of a document is in issue, that the parties concerned should bring before their’ Lord- 
ships, either the original document or, at any rate, a photostatle copy of it, so that 
their Lordshipe should be in the same position as the Courts in India or elsewhere, 
of having the document before them and being able to form their own ‘impression 
on an inspection. It is so important that, as a general rule, it is probable their 
Lordships would find it necessary to adjourn any case for the production of such a 
document if it were not forthcoming. In this case their Lordships have had the ad- 


1 (1883) L. R. 10 L A. 80. 2 (1943) L. R. 70 I. A. 245. 


pr@pareu ate wie cycu auu Pussi NAD VL Ge Brim ran wa mew ech wees 
The will is signed upon paper which theré is plenty of evidence to show was used 
. by the testator in his business for the purpose of the numerous legal proceedings 
which, in his course of business as a money-lender, he would be engaged in for the 
purpose of having papers and so forth put before the Court. They were papers which 
the testator was in the habit of signing in blank, signing at the bottom, and occasional- 
ly both at the bottom and at the top.; This will is written on twd such sheets, the 
first of them signed at the top, the second one signed at the top and at the bottom in 
the extreme right-hand corner. It is sufficient to say that, upon the appearance of 
the document, it is reasonably plain that the man who wrote the document was not 
able to complete the will in such a form as to fit in with the signature so as to make 
the signature in any sense approximate to the body so as to authenticate the body. 
The result was that there was a gap of at:least two and a half inches which was not 
filled in at all. Then there was a form which indicated that it was signed by the 
testator as his last will, which was draŵn at the bottom of the page so as to coincide 
with and approach the signature. In other wofds, the document is drafted to fit 
into the signature, and the signature was not put there in order to authenticate the 
document. ` 
Tt is unneœssary to deal with all the mattera which have been referred to by the 
learned Judges which help their Lordships to come to the conclusion that this was a 
forged wil. Their Lordshipe have no doubt at all that the conclusion of fact was 
well warranted and was in fact right. 5 

In those circumstances the appeal fails and must be dismised, and their Lordships 
will humbly advise His Majesty accordingly. The appellant must pay the costa of 
the appeal. 

Solicitors for appellant: W. W. Box & Co. 

Solicitors for respondents : T. L. Wilson & Co. 


Present : 
Lord ATKIN, Lord PORTER, LORD CLAUSON AND Sir Grorce RANKIN. 
* . MANEKLAL MANSUKHBHAI v. CHIMANLAL KALIDAS.* 


Privy Coumcil—Practice—A pplication for ré-hearing appeal heard by Privy Council ex parte 
—When suck application may be granted. 

An application for re-hearing of a case which had been heard ex parte by the Judicial 
Committee of the Privy Council will not be granted even though the applicant was not 
in fault, unless he can satisfy their Lordships that he would be able to put before them 
some considerations which had not been considered by the Board and which might have 
affected their decision. . 


* Decided, November 30, 1943. Appeal from Bombay. 
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| Sir Thomas Strangman K. C: and R. T. J. Gibson, for the appellant. 
| J. M. Parikh and V. K. Krishna Menon, for the respondents. 


Lorp ATKIN. Their Lordships are unable to grant this application. They have, 
and always would have, eyery consideration for an applicant who came and said that, 
without any fault on his part, the case had been heard ex porte; and, wherever he 
could satisfy their Lordships that he could have put before them some considerations 
‘which might have, affected their decision, they wduld, noedoubt, be willing, to give 

him an opportunity of being heard again ; but the present case is a case which turns 

upon construction and upon cgnstruction only. The High Court from which there 
was the appeal, after going carefully into gil the arguments, adopted one construction, 
and the Board had given a detailed judgment in which they had dealt with the points 
taken by the High Court and had come to an opposite conclusion. It is not suggested 
that there is anything which could be said to the Board, if they did grant a further 
hearing, which had not been considered by the Board in giving their judgment on 
the previous hearing. 

In those circumstances it seems to their Lordshipa that it would be improper to 

, cause the parties to have another hearing which could only have exactly the same 
. result. Therefore, their Lordships will humbly advise His Majesty that this applica- 
; tion should be refused with costs. ~ 

Solicitors for appellant : Lattey & Dawe. 

! Solicitor for respondents : H. Shephard. 


~ 





® 
° Present :. 


. VISCOUNT SANKEY, LORD ATKIN, LORD PORTER, LORD CLAUSON” 
AND Sik GzorGz RANKIN. 


MARTIN & CO. # SYED FAITYAZ HUSAIN.* 


Indien Electricity Act (IX of 1910), Secs. 18, 19—Statutory authority ta electricity com- 
pany to place wired across streets at certain heighi—Suit by Shia Mahomedans ajansi 
l, company to raise wires for passage of Mokurrum tazias—Whether plaintiffs’ claim sus- 
tainable. 

An electricity supply company was authorised under the Indian Electricity Act, 1910, 
to place their wires across the streets of a town at a height not less than twenty feet. 
The plaintiffa, who were Shia Mabomedans residing in the town, filed a suit against 
the company and inter alia asked for an injunction ordering the company to raise the 
ee Waren. piles <i Peres Benet Ae Opera: he paseabe sof ie saan an: WP 
; Mohurrum procession :-— 
| Held) that an. ie EE analy ghia sis aed tas Wind ase Rea ae 
~ twenty feet under the statutory authority of the Indian Electricity Act and were therefore 
7 given the power to abridge the public right to carry! through the streets ‘objects of a 
greater height, the plaintiffs, whose rights werf those of the public, were not entitled to 
the relief claimed. R 


THE facte are stated in the judgment. 


Sir Thomas Strangman K. C., W. W. K. Page and J. M. E E EET EET 
No appearance for the respondents. | - 


* Decided, December 18, 1943. Appeal from Allahabad! 
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LORD ATKIN. These are consolidated appeals from a judgment of the High Court 
at Allahabad revérsing a judgment of the Munsif at Amroha in the District of Mora- 
dabad. Their Lordships have not had the advantage of hearing counsel for the 
respondents : but they. have been able to consider the careful judgments in the res- 
pondents’ favour given in the High Court. The plaintiffs are Shiah Mahomedans 
of the township of Amroha, and like other Shias on the tenth.day of the Mahomedan 
month of Moharram they commemorate the teath of Husain, a son of Fatimah, 
the daughter of Mohammed, by passing in a procession along the streets of Amroha. 
In the procession are cared tastes, reproductions gf the Mausoleum of Husain, con- 
structed of wood, paper and tinsil, borne on the shoulders of carffers. They are of 
various heights and have in some instances reached the height of 27, 30, or more feet 
from the ground. In 1929 Martin & Co., defendant ‘No. 3, obtained from the Loca] 
Government, pursuant to the Indian Electricity Act, IX of 1910, a license to supply 
electricity to the Municipality of Amroha. The licence was soon after transferred to 
the Upper Ganges Valley Electric Sipply Co., Ltd., of which company. Martin & Co. 
became managing agents. The scheme for the supply of electricity involved placing 
electric wires across the streets in Amroha; a matter which is dealt with by s: 13 of 
_ the Indian Electricity Act. It is omy necessary to say that ell the provisions of the 
Act were complied with, due notices were given as required by the Act, the approval 
of the Municipality and the Local Government was obtained, and in due course the 
company became authorised under the Act to place their wires across the streets at a 


“height not less than 20 feet. The respondents had full notice throughout of the pro- ` 


posals, and exercised their rights to object, but their objections after being considered 
were put aside by the authorities acting no doubt on their view of the general interests 
of the public. In June 1930, representatives of the present plaintiffs brought a suit 
against the Municipal Board and Martin & Co. to restrain them from permitting 
the wires to interfere with the free passage of their fazias, At this time the wires 
had not been energised, and for the*procession of that! year a compromise was ar- 
- ranged by which the wires were either lifted or faken down. Immediately after the 
procession in June, 1930, the wires were replaced, and in October, 1930, the Local 
Government by its proper officer authorised them to be energised. In November, 
1930, the plaintiffs instituted the present suit clafming a declaration that by old custom 
they had a right to take out in procession tarias to the height of 27 feet, and an in- 
junction ordering the defendants to raise the electric wires to such a height as not to 
obstruct the passage of the taries in procession. The case in the Court of the Munsif 
appears to have been fought on the issue of custom. The learned Judgé settled 
issues as to the existence of the alleged custom, and also as to whether, as alleged, 
according to the Shia religion the taking out of tarias in procession is a neceseity, and 
whether under the Shia religion the reduction of the height of a tazia is not permis- 
sible. He found that the evidence was insufficient to establish the alleged custom, and 


+ 


founding himself upon authoritative evidence produced by the plaintiffs themselves - 


he answered both the questions mentibned above in the negative. Finding, therefore, 
that the custom on which the plaintiffs based their case was not proved, he dismissed 
the suit. 


On appeal Iqbal Ahmad J., as he then was, considered that the case did not depend - 


upon custom, though apparently ha was of opinion that the alleged custom was 
proved. But founding himself fipon a decision of this Board in Mantur Hasan vV. 
~ Muhammad Zaman, that in India there was a right to conduct a religious procession 
“with its appropriate observances” through the public streets, and being of opinion 
that to carry tarias of the height claimed was an- appropriate observance, he came to 
the conclusion that the plaintiffs had established their right. It remained, however, 


1 (1924) L. R. 52 I A. 61, 27 Bom. L. R. 170. 
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to consider the defence that the acts complained of had been done under statutory 
authority, a defence which seems to have been seriously argued for the first time on. 
appeal. ‘The learned Judge waa of opinion that a- 19°of the Indian Hlechicity Act 
applied to the plaintiffs’ case-: 4 
| A ETE isl Gus eae Gk as es boa E E Ae 
cause as little damage detriment and inconvenience as may be, and shall make full compen- 
Se er eerste eed ty tim ey comes eer 
The effect of this section was to gmake the exercise of the, powers of the Company 
conditional on theif not interfering with the rights of others ; and as the plainfiffe had 
the right to carry tarias of the height claimed, they were entitled to the declaration 
and injunction asked for, subject to the rights of the Magistrate to give orders under 
a 144 of the Criminal Porcedure Code. Bajpai J. in suibetance agreed. 
- ‘Their Lordships are unable to accept the reasons given by. the learned Judges. They 
agree that it is unnecessary to consider the question of custom. The plaintiffs have 
the right as members of the public to take part in religious processions in the streets : 
subject of to the rights of other members of the public to pass and repasa along 
the same streets ‘and subject to the powers of the fppropriate authorities of controlling 
_ traffic and preventing disturbance. This right as a normal user of the highway does 
not originate in custom. Whether a highway could be dedicated subject to such a 
custom need not be considered. It iS-not alleged in the present case, and it is difficult 
to see how such a situatidn could arise. The rights of the plaintiffs therefore are no 
more and no less than the rights of any member of the public, and subject to ques- 
tions of danger or disorder there seems no reason-why a member of the public should 
not convey along an open street as part of a normal use of the street articles of any 
height. But as the plaintiffs’ rights are those of the public, so where public rights may 
lawfully be abridged, so may the plaintiffe’. It is unnecessary in this case to discuss 
the effect of the United Provinces Municipalities Act, 1916, which by s. 116(g) vests 
the*streeta in the Municipal Board. ‘For in the present case the company defive their. 
rights to place the wires at a height of 20 feet! under the statutory authority of the 
Electricity Act : and clearly therefore are given the power to abridge the public right. 
to carry through the streets objects of a gréater height. The plaintiffs therefore have. 
. had their rights modified in favour of other rights which the authorities acting under, 
the authority of the statute have considered to be to the greater advantage of the 
public. In their Lordships’ judgment s. 19 of the Electricity Act has no bearing on 
the plaintiffs’ claim. That section requires the licensee to exercise the powers given 
to him (in this case the power to place wires 20 feet above the street) causing as 
little damage as may be: it would give no right to have the lawful exercise of the 
power restrained even if it necessarily caused inconvenience : the remaining part of 
the section appears to be an ordinary provision for compensation for injurious affec- 
-tion. But in no case has it any reference to compensation for damage detriment or 
inconvenience to public rights such as the plaintiffs. If any such claim could be 
made, it would have to conform to the provisions of s. 91 of the Civil Procedure Code 
and be made with the consent of the Advocate General. In the present case for thé 
reasons given no such claim could be made. e 
Their Lordships in leaving the case wish to emphgsize that no question arises of 
ignoring or depreciating the respect due to the well established religious beliefs and 
observances of the plaintiffs. Like any other religious or secular body or any other 
member of_the public their rights over the streets are subject to the present law which 
may abridge them. In the particular case their objections were obviously carefully 
| considered and were overruled, The legal rights which flow from the decision of the ` 
| authorities to grant the licence in question are indisputable. For the reasons given 
| R. 23. é 
t 


> 
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their Lordships will humbly advise Hia Majesty that the appeal be allowed and the 
decree of the learned Mungif restored. The plaintiff-tespondents must pay the sepa- 
Tate costs of the appellants in both appeals before the Board and in the High Court. 
Solicitora for appellants : Sanderson Lee & Co. 
Soliciton for Secretary of State : Solicitor, India Office. 
Present : 
VISCOUNT MAYGHAM, eLORD MACMILLAN AND LORD WRIGHT. 
BANK OF BARODA v. PANJAB NATIONAL BANK. 


Cheque—Marking or certification by bonk—Effect of—Whether amouniing tó PENI 
Negotiable Instruments Act (XXVI of 1881), Seca7—Bills of Exchanga Act, 1882 (45 
& 46 Vic. c. 61)—Common law—Post-dated cheque—Cattification—Contract—Estoppel. 

The practice of marking or certifying cheques is not judicially or legislatively esta- 
blished in England as well as in India. 

The marking or certification of a cheque by the drawee bank with words such as 
“marked good for payment” does not constitute acceptance within the meaning of a 7 
of the Negotiable Instruments Ac® 1881, or under the English Bills of Exchange Act, 
1882, or even at common law. . 

Such certification of a post-dated cheque cannot be regarded as an enforceable con- 
tract even if the certification could be construed according to its terma as a contract 
to pay, nor can it be construed ga an estoppel on which the holder in due coured, could _ 
found his daim, becanee the representation’ if any relates to the future. 

Robson v. Bennett, not correctly decided. 


THE facts appear sufficiently from the judgment. 
Sir Thomas Strangmen K. C. and J. M. Pringle, for the appellant. 
D. N. Pritt K. C. and S. A. Kyffin, for the respondents. 


Lorp WRIGHT. The appellant is & company doing banking business, established 
in the State of Baroda, under the Baroda Companies Act, 1996-97, and having «its 
registered office in Baroda with branches in British India. The respondent is a bank 
incorporated under the Indian Companies Act. Both banks have branches in Calcutta. 
M. P. Amin was manager of the Calcutta branch of the appellant bank Bhagwan 
Das was manager of the Calcutta branch of the respondent bank. One Mitter (res 
pondent No. 2) became a customer of the appellant bank at Calcutta. In May, 
1939, one Ghose (respondent No. 3)! opened an account with the appellant bank on 
the understanding that he should be allowed “ temporary accommodation from time 


~ to time.” That account was guaranteed by Mitter. 


On June 13, 1939, Choa account with, tha ‘appeliafit: bank showed an ‘opening 
debit balance of Rs. 1,26,339 reduced during the course of the day to Rs. 89,274. On 
the same day Mitter’s account with the respondent bank was overdrawn to the extent 
of about Ra. 35,000. On that day, Mitter brought to the respondent bank two cheques 
drawn by Ghose on the appellant bank both in favour of Mitter and both dated June 
13, 1939 ; both cheques were marked on their face with the words “ Marked good for. 
payment up to 20th June, 1939”, and signed by Amin on behalf of the appellant 
bank. One cheque was for-Ra. 1,40,000 and the other for Ra. 1,35,000. Mitter in- 
formed Bhagwan Das that the gheques would not be paid until June 20, 1939, and 
asked to be allowed to draw Rs. 2,40,000 against them. Bhagwan Das said he wanted 
a cheque the date of which was the same as that on which payment was to be made. 
Mitter then took away the cheques and returned a little later on the same day with 
one cheque dated June 20,°1939, drawn by Ghose on the appellant bank in favour of 


* Decided, May 18, 1944. Appeal from 1 (1810) 1 Taunt, 388. 
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Mitter or order, for Rs. 2,75,000. The cheque was crossed “ & Co.” and on the face 
of it were written crosswise the words “marked good for payment ‘on 20-6-39. For 
the Bank of Baroda Limited, M. P. Amin, Manager.” It has not been questioned 
that the signature was that of Amin. Mitter endorsed the cheque generally and 
handed it to Bhagwan Daa, with‘two letters, in which he asked the respondent bank 
to credit Rs. 2,75,000 to his account “on realisation on due date,” and also requested 
an overdraft of Rs. 2,40,000, begided the previous balance, which be promised to 
adjust on June 20, 1939. 

The respondent bank on the sape day gave Mitter its cheque for Ra. 2,40,000, on 
the Imperial Ban of India at Calcutta which Mitter duly cashed. The respondent 
bank debited Mitter’s account with the amount. 

Meantime the appellant bank’ had become suspicious of the conduct of Amin and 
had sent two senior officials to keep Amin “under observation. On June 19 Amin was 
suspended and early next day a notice wag sent to the respondent and other banks 
that Amin’s power-of-attorney had been cancelled and another branch manager ap- 
pointed. On June 20 the respondent bank, who, though they had not yet received the 
notice, had become apprehensive, sent their cashier and their accountant to the appel- 
lant bank, as soon as it dpened for business that morning, to present the cheque marked 
as above which Bhagwan Das had endorsed generally for Rs 2,75,000, over the 
counter for payment. Ghose’s account was then in credit to the extent of annas seven 
pies three only. The appellant bank refused payment and returned the cheque with 
a memorandum attached “not arranged for.” After some correspondence the res- 
pondent bank on July 31, 1939, commenced the present suit against the appellant 
bank, and also against Mitter and Ghose. As against the appellant bank, the respond- 
ents claimed as holdere for value of the certified cheque, andealso based their claim 
on a custom or usage, and in the alternative on tstoppel. They claimed against Ghose 
as drawer and against Mitter as endbreer. The two latter did not appear, nor did 
they give evidence at the trial ; indeed they were then the subject, along wth Amin, 
of ‘criminal proceedings in connection with their part in the affair. It was not sug- 
gested that either Bhagwan Das or the respondent bank were actually party or privy 
to the fraud, however irregular from g banking point of view was the discounting of 
a post-dated cheque, quite apart from the original request to have a single cheque 
in place of the two brought in the first instance. It does not appear whether the 
cheque was post-dated at the request of the drawer, Ghose, or of Mitter. It seems 
that the amount of the cheque was not debited to Ghose’s account and that there was 
no earmarking of funds or cover for it. Ghose’s account, as already observed, was 
heavily overdrawn when the cheque was taken as security for the loan’ It. may be 
said that the respondent bank was not affected by irregularities of indoor management 
on the part of the appellant bank’s manager, of which they had no notice, but the fact 
that money was lent on the post-dated cheque on June 13, though on its face it was 
only payable on June 20, and was marked for payment on that date was a departure 
obvious on the face of the cheque from any practice there might be in these matters. 
The respondent bank, however, made no inquiries, and did not question the validity gf 
the certification or marking. The effect of this will be considered later. . 

At the trial before Panckridge J. the evidence*called included some Calcutta bankers, 
who deposed.on the question of there being a practice in Calcutta to mark or certify 
cheques, but it is clear that on any view there was no eatisfactory evidence that it was 
ugual to certify post-dated cheques. Panckridge J. held the appellant bank liable on the 
cheque on the ground that they were acceptors, because in his judgment the certifica- 
tion constituted an acceptance within the meaning of the Negotiable Instruments Act, 
though he went on to hold as a further’ ground that the evidence showed that bankers 
at Calcutta are by usage liable on cheques certified by them when presented by 
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parties entitled thereto. He did not dea} specifically with the cabé-that the cheques 
were post-dated. « 

On appeal the judgment of the trial Judge was affirmed. The Chief Justice who 
delivered the judgment of the Court decided the case on the ground that the marking 
or acceptance of the cheque was in law an acceptance by the appellant bank, and ac- 
cordingly the question of usage did not arise, He said however that the evidence was 
insufficient to enable him to hold that the custom alleged was established. He was. pre- 
pared to consider the evidence as showing that banks in Calcutta which mark cheques 
regard the certification as an acceptance which makes them legally liable to pay and 
that they honour their obligation. The Chief Justice did not deal“Kt length with the 
objections to certifying post-dated cheques, though in the memorandum of appeal it 
was expressly urged that to certify a poet-dated chetue was outside the manager's 
authority and was outside any custom or feage. ° 

In the Court below the pleadings and issued were -not very precise or formal, and 
before this Board the appeal has been presented and argued on the basis of the substan- 
tial issues. 

The first and principal issue was whether the certification amounted to.an acceptance 
within the definition contained in s °7 of the Negotiable Instruments Act, 1881, which 
defines an acceptor as the drawee of a bill of exchange who has signed his assent upon 
the bill, and delivered the same. By s. 6 a cheque is defined as a bill of exchange 
drawn on a specified banker and not expreased to be payable otherwise than on | 

There is no provision in the Negotiable Instruments Act as to a post-dated instrument 
such as there is in the English Bills of Exchange Act, 1882, s. 13 (2), which saya that 
a bill is not invalid by reason only that it is ante-dated or post-dated. There are certain 
differences between the English Act and the Indian Act, which preceded the former by 
« a year. But substantially the two Acts correspond. Both have been based on the law 
“developed by the English Courts as a fart of the law merchant, which the common law 

originally ‘received on the basis of what was provéd to the Court to be the customeof 

European business men in their dealings, but which eventually, under the name of the 

law merchant was integrated with and became a part of the common law. The law of 

negotiable instruments was peculiarly adapted to’ codification, because it was so largely 
precise and formal. Herice the English Act was described as a codifying Act, and so 
was in fact the Indian Act. Both were based on the English decisions and hence these 
and later decisions of either country are commonly cited and relied upon. And in addi- 
tion decisions from other common law jurisdiction are frequently cited as in the present 
case is done by the Chief Justice. But the law merchant is not a closed book nor is it 
fixed or stereotyped. This was explained by Cockburn C. J. in Goodwin v. Robartst 

Practices of business men change, and Courts of law in giving effect to the dealings of 

the parties will assume that they have dealt with one another on the footing of any 

relevant custom or usage prevailing at the time in the particular trade or class of trans- 
action. Hence evidence is admitted of custom and usage, which when juridically ascer- 
tained and established become incorporated in the common law. Thus, in the present - 
cse, there is an alternative claim based on custom and usage. But the contention that 
the certification was an acceptance of the cheque is primarily a question of law, to be 
decided onthe terms of the Act and on the authorities upon a correct understanding 
of the characteriatica of a cheque and of the effect of certification. 

The main question falls into two parts: one ie whether it is legally competent to 

accept a cheque as if it were a bill within s. 7 of the Negotiable Instruments Act, 1881, 

and the other is whether certification constitutes an acceptance. Now it is to be noted 


1 (1875) L. R 10 Ex, 387, 346. 
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that so far as their Lordships know there isgno case in the books of the acceptance of 
a cheque. This is an arresting fact at the outset, especially when tHe myriad cheques 
which have been drawn atid paid during all these years are considered. The reason why 
a contrast is drawn between the acceptance of a cheque which is a bill of exchange of 
a special type and the acceptance of an ordinary bill of exchange depends on the dis- 
tinction in fact between a bill of exchange and a cheque, which are in many respects 
different and distinct in their character and origin (see Goodwin v. Roberts, supra, at 
p. 346), though in many respects they are analogous. In Ramchurn Mullick v. Luchmee- 
chund Radokissen, this Board onean appeal from the Supreme Court of Calqjtta in a 
judgment delivered in 1854 by Parke B. pointed out some of the essential differences : 
he said that a cheque is a peculiar sort of instrument, in many ways resembling a bill 
of exchange, but in some entirely glifferent, He said that in the ordinary course it is 
never accepted : it is not intended for circulation, it is given for immediate payment, 
it is not entitled to days of grace. In addition, it is to be noted, a cheque is presented 
for payment, whereas a bill in the firet instance is presented for acceptance unlese it is 
a bill on demand. A bill is dishonoured by non-acceptance ; this is not so in the case 
of a cheque, because the holder of a cheque, as besween himself and the drawer, bas no 
right to require acceptance. These eseential differences (besides others) are sufficient 
to explain why in practice cheques are not accepted. Acceptance is not necessary to 
create a liability to pay as between the drawer and the drawee bank. The liability de- 
pends on the contractual relationship between the bank and the drawer, its customer. 
Other things being equal, in particular if the customer has sufficient funds or credit 
available with the bank the bank is bound either to pay the cheque or dishonour it at 
once. There is no point in its saying in effect to the drawer or indeed to the holder if 
it has been transferred, “ I will pay if you present it again.” Tt is different in the case 
of an ordinary bill ; the drawee is under no liability on the instrument until he accepts ; 
his liability on the bill depends on his acceptance of it As between the drawer and 
his bank, acceptance of a cheque is euperfiuous. It would be merely a confitmation of 
the contractual liability of the bank to honour the customer’s orders to pay. The cus- 
tomer’s right to draw a cheque depends on his having satisfied the contractual condi- 
tions which require the bank to honou» his mandate to pay the cheque. But if the bank, 
(at least at the drawer’s request), accepts the cheque, he should be entitled to protect 
himself as against his customer by setting aside the appropriate funds standing to the 
customer’s credit. The change in the position of all parties which would follow on the 
acceptance of a cheque if regarded as an acceptance under the Act has led the highest 
English authorities to lay it down that cheques are not the proper subject of acceptance, 
or at least to say, as Chalmers stated at p. 292 of the tenth edition of the Bills of 
Exchange Act, that “a cheque is not iritended to be accepted,” though he adds, “ at 
common law there is no objection to the acceptance of a cheque if the holder likes to 
take it in lieu of payment.” These latter words emphasize the difference for this pur- 
pose between a bill and a cheque, and also explain why cheques are not in practice 
accepted. In Macbeth v. North and South Wales Bank® Lord Alverstone L. C. J. said 
(p. 18) : “In ordinary parlance there is no acceptor to a cheque.” It seems that en 
special occasions bankers do accept cheques drawn on themselves so as to make them 
payable at one of their clearing bankers, they themselves not being members of the 
Bankers’ Clearing House, but this is rare and excepflonal. Both Chalmers (loc. cit.) 
and Paget, on Banking, 4th edn., p. 164, are of opinion that marking or certification 
ig neither in form nor in effect an acceptance of which the holder or payee can avail 
himself. Marking or certification is clearly not in form an acceptance, but if the form 
be disregarded, it is clearly in eubstange essentially different in its nature and effects. 


1 (1854) 9 Moore P. C. 46, 69. 2 [1908] 1 K. B. 13. 
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Marking or certification has been known jn England in a very limited practice appa- 
tently referred toeby the Court in 1810 in Robson v. Bennett That is a practice bet- 
ween bankers for the purpose of clearing. It was judicially recognised by Cockburn 
C. J. in Goodwin y. Robarts (supra) at p. 351 in these words: “ A custom has grown 
up among bankers themselves of marking cheques as good for payment for the purposes 
of clearance by which they become bound to each other.” This is clearly different from 
an acceptance, the effect of which is to create a negotiable liability, fully defined in its 
complicated nature and characteristics by the Act. That practice is in Calcutta the 
subject now of r. 12 of new Regulations and Rujes of the Calcutta Clearing Banks 
Association, which are exhibited in the documents of this case. Ruff 12 gays : 


“Tt shall be permissible for any member or sub-member in the intervals of clearing hour, 
to apply for the ‘ acceptance’ of a document by the pember or sub-member on which it 
is drawn, but the latter aball have the option’ of issuing debit note or a.cheque in lieu of 
‘acceptance’ of the document.” 


It is to be noted that though it uses the term ‘ acceptance’, it puts it in inverted commas 
80 as to distinguish it. from a true acceptance under the Act. The practice seems to 
be simply that after clearing hours agheque presented for clearing may be marked and 
will then be paid on the next day when clearing business is resumed. It is true that in 
such a case the marking bank is by the judicially established custom bound to pay it 
to the other bank. This certification or marking cannot however be identified with an 
acceptance. 

In the United States, the practice of marking or certifying cheques has been establish- 
ed and defined by the different State Legislatures in the Uniform Negotiable Instrumenta 
Acts. It is presumably this law, as enacted in New York State in 1897, to which the 
Chief Justice refera in fis judgment. ‘The same measure, with trifling variations, has 
since been made law in the other States of the Union. Their Lordships must therefore 
briefly advert to this law, which gives a statutory recognition to the certification of 
cheques. Section 187 of the Uniform Act provides that “where a cheque is certified 
by the bank on which it is drawn, the certification is equivalent to an acceptance.” It 
does not say that the certification is an acceptance, which is dealt with in a different 
part of the Act. The whole position is indeedematerially different, as is clear from 
8. 188, which goes on to define the effect of certification in the following terms : “ Where 
the holder of a cheque procures it to be accepted or certified the drawer and all endorsers 
are discharged from liability thereon.” These sections have led to a great deal of judi- 
cial discussion in the Courts of the United States, the effect of which is summarised in 
the standard work of Brannan, Negotiable Instruments Law, 6th edn., p. 1146, et seg. 
‘These discussions also show that certification and acceptance are different things under 
the Act. Certification makes the banker the debtor of the holder, and discharges the 
drawer altogether if the certification is not made by his procurement. Certification adds 
a new party, the bank, as primary debtor, and necessarily involves readjusting the legal 
position of the original parties, drawer and payee. A similar rule has been adopted, 
it seems, by the Courts of Canada on the basis of the custom in Canada judicially re- 
cagnised by this Board in Gaden v. Newfoundland Savings Bank. The custom waa 
stated at p. 285 to be that “the only effect of the certifying is to give the cheque addi- 
tional currency by showing on the face that it is drawn in good faith on funds sufficient 
to meet its payment, and by adding to the credit of the drawer that of the bank on 
which it was drawn.” These lakt words are pot very precise anid their exact effect fae 
not been argued in this appeal. 

aa ee eea or prone for eaa o nan toto inate 
the Canadian authorities on this topic. 7 


1 (1810) 2 Taunt. 388. 2 [1899] A, C. 281. 
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TEE A E EE bn E aw S STE EE E ata 
certification is different both in its history arti its effects from acceptapce, even in juris- 
dictions in which either by statute or by custom it is declared to be “ equivalent” to 
an acceptance. 

But it is different in England and India, where the marking of a cheque has so far 
been only judicially recognised to import a promise or undertaking to pay as between 
banker and banker for the purpose of,clearance. In the absence of relevant enactment 
or custom, the issue in England and India as to the effect of the certification of a cheque 
must be determined by the common law. 

Their Lordshipe are of opinion Phat the certification whicf is relied on as constituting 
acceptance of the cheque is not an*acceptance within the meaning of the English or 
Indian Act or the common law.e It is not necessary categorically to hold that a cheque 
can never be accepted ; it is enough to say that it is only done in very unusual and 
special circumstances. The authority which has been strongly founded upon by the 
respondent is a case in 1810, Robson v. Bennett (supra), where the practice already 
mentioned of London bankers to mark cheques presented after banking hours by one 
banker drawn on another in order to show that the drawer had assets and to show 
that they would be paid next day at the clétring house, came incidentally into 
question. The real issue was whether the holder had become bound, as between him- 
self and the drawer, to treat the cheque as good payment of the debt for which it had 
been given ; the facts were that the drewee bank had stopped payment the next morn- 
ing, 90 that the cheque waa not actually paid. The drawer claimed that the holder 
was bound to treat the cheque as payment because he had been guilty of laches in 
not presenting the cheque within banking hours on the day on which ‘it was given. 
In that event the drawee bank, which had not then stopped payment, would have 
met the cheque because the drawers account was sufficiently in credit. The Court 
of Common Pleas rejected this contention, and held that there had been no laches 
on the part of the holder and that by reason’ of the practice of bankers the actual 
es are rer ee Veena Se ha ass Sir James Mansfield C.J., in 

giving judgment, used the phrase that “the effect of that marking ia similar to the 


accepting of a bill” That was a mere dictum not necessary, or indeed relevant, to 


the decision of the case, the bankef was not even a party to the action. Having 
regard to the custom stated by Cockburn C. J. in Goodwin v. Robaris quoted above 
and the whole tenor of English authority, their Lordshipe are of opinion that the 
dictum cannot be justified in English or Indian law. In Keene v. Beard! the ques- 
tion was whether the holder of a cheque could sue the endorser on his endorsement. 
It was held that he could. No question arose as to the acceptance of a cheque, but 
Erle CJ., in the course of his judgment, observed (p. 380): 

“ A cheque is strongly analogous to a bill of exchange in many respecte. It is drawn upon 
a banker; and, though in practice the banker does not accept the draft, he might for aught 
I know do a.” 

Further instances of incidental observations to the same effect or similar observa- 
tions in well-known text-writere need not be quoted. Their Lordships repeat that 
no case is reported in England or India so far as they are aware, of a banker bemg 
held liable or even sued as acceptor of a cheque drawn upon him. It would certainly 
require strong and unmistakable words to amount to the acceptance of a cheque. 
That cannot be predicated of the certification here in question, which cannot therefore 
þe regarded as at crear: tiniee A tunm could De cstabiished To heal cre 
as acceptances. 

If the respondent were entitled to claim against the appellant as on an acceptance 


1 (4860) 8 C. B. N. S. 372 
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of the cheque, there would be no defence, unless on the`poinf that the cheque was 
post-dated. This problem their Lordship# will consider later. If that point is for the 
moment disregarded, the respondent’s claim may, however, be put forward in default 
of it being held that there was an acceptance of the cheque on the ground that there 
is a custom which makes the appellant liable, or alternatively on the ground that by 
common law, apart from special custom, the respondent can claim either in contract 
or on an estoppel upon the actual words used.in the certification. f 

The Chief Justice, having held that the certification constituted an acceptance, went 
on to say that the question of usage accordingly diq not arise. He added that 

“ Before agreeing with the learned Judge that a ymage such as he mentions bad been 
established, I should require further evidence .... I prefe; to regard the evidence as show- 
ing that banks in Calcutta, which certify and mark regard the certification or mark- 
ing as being an acceptance which makes them “legally liable to pay the amount thereof and ` 
that they honour their obligations.” 

Their Lordships do not regard these two sentences as necessarily inconsistent. The 
latter seems to them merely to state that the general habit of business-men supports 
the Chief Justice’s decision that in lay there Was an acceptance. It cannot be intended 
to substitute a sentiment that banks ought to bonour their signature whether in law 
binding or not. for the correct legal position when a bank feels entitled or bound to 
‘rely on the strict letter of the law and the Court is required to decide strictly the 
legal rights) Their Lordships agreeing with his decision that the evidence of custom 
is insufficient, as they think it is both in the number and quality of the witnesses and 
in the certainty and precision of the evidence given, cannot, in view of the decision 
which he had previously expressed on the issue of custom, treat the sentence as intend- 
ed to find a legally bindmg custom. -There is indeed in the evidence no instance spoken 
to of a dispute being settled in favour*of the alleged custom ; the instances given are 
comparatively few anf from a few banks, and “are mainly instances of the limited 
custom of bankers in the clearance, which is not questioned. In some cases given in 
evidence the periods between certification and clearance extend over the week-end, 
and in one instance at least even a few days longer. They can, it seems, be most 
Properly regarded as instances of occasional laxjty. But there is nothing to justify 
the finding of a custom to identify certification with acceptance. 

In one essential matter, however, the evidence ig not merely too weak to support 
a custom, but is directly opposed to it. The cheque in question was post-dated. 
Post-dated cheques are a peculiar species, which have been described as objectionable. 
The general tenor of the evidence as to them in this case is that it id at the lowest 
unusual to certify post-dated cheques, indeed that it is almost unknown. Bhagwan 
Das said that he had never certified a post-dated cheque. As to the actual certification 
on the particular cheque in question, he said that he took it as a representation that 
the appellant bank would meet the cheque on a future date, and. he said he would 
feel no difficulty in marking a post-dated cheque, though he did not directly answer 
the question whether it was usual to do so, but merely said “ There is no harm,” and 
later that it was done in rare cases. He also said that this was the only instance in 
which while at Calcutta he had advanced money on a post-dated cheque. His view 
of the law was that by marking or cerfifying the cheque, they became in a way the 
drawers of it. Another of the respondent’s witnesses said that he did not thidk he 
had certified a post-dated cheque or accepted (that is taken) a post-dated cheque 
certified by another bank. But he expressed his view that if be certified the cheque 
his bank would be liable Another witness called by the respondent said that it was 
not usual to certify a post-dated cheque, though in answer to a leading question on 
re-examination, he agreed-that a bank was bound to pay a certified post-dated cheque. 
Another of the respondent’s witnesses said that be would not discount a certified post- 
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dated cheque ; he would feel there mas something suspicious in the transaction and 
would make enquiry. The appellant. was? content in the main fp point out the 
inadequacy. of the respgndent’y evidence. \. 

In their Lordships’ judgment, the evidence of custom fails as the Chief Justice held. 
As to the alternative claim in contract or on an estoppel, that claim in their judgment 
also fails. The certification must for this purpose be construed according to the 
proper meaning of the words used inetheir setting and independently of the doctrine 
of negotiability, which is the creation of legislation or established usage. If legis- 
lation of usage is ruled out, as in this case it, mugt be, the question is whether the 
noes A ee ae eae a 

the certifying bank to pay the amofint of the cheque whether or not there are funds 
to meet it, and if they do, whé@ther thereis any privity of contract between the res- 
pondent and the appellant, and if*there isp whether there is consideration for the pro- 
mise as between these parties. If the certification on the cheque had been negotiable, 
as an acceptance in the proper sense would have been, the respondent bank would 
prima facie have been entitled to claim as a holder in due course, having given value 
to its immediate transferor, and would not be concerned with the state of accounts 
or the equities between-the appellant bank and Ghose or Mitter, to one or both of 
whom the certification was issued. But this is not the case unless the certification 
amounted not merely to a promise but a negotiable promise by the appellant. The 
respondent bank must show privity of contract between itself and the appellant bank 
whereas there was privity of contract only as between the appellant bank and either 
Ghose or Mitter or perhaps both. The respondent bank claims as a holder in due 
course, and must se claim. If it claimed as asaignee or agent for collection, it would 
have no better title than its assignor or principal. But in addition there clearly was 
no consideration passing to the appellant from the respondent. There was thus no 
enforceable contract, even if the certification could be construed according to its terms 
as a contract to pay. Their Lordships doubt’ whether, on this ground, no custom 
being established, the words of the certification could be so construed. They might 
be construed as words of representation, ad to the genuineness of the cheque and of 
the signature. If the cheque had not been post-dated, the certification might also be 
held to include a representation as fo the then sufficiency of the drawer’s account. 
But as the cheque was not due for payment until seven days later, a representation 
as to the then position would not go very far. If it was to be construed as a repre- 
sentation that on the due date there would be funds available, it necessarily amounted 
to a promise and the want of consideration would be fatal to its enforceability. The | 
promise, if any, was a non-negotiable gratuitous promise given either to Ghose or 
Mitter or to both to lend the money when June 20 came. Their Lordships adopt 
the language of Buckley J. used in a different context in Beaumont, In re : Beaumont 
yv. Ewbank! (p. 896): 

“No right had been acquired by the drawee, but an expectation only. Even if the mana- 
ger did not change his mind, still an agreement to lend is not enforceable, and no right of 
property had passed to the drawee.” 

What was in question there was a donatio mortis causa of a cheque which the manager 
of the bank had said would be met. But thg principle stated has an application to 
the certification here. What was said could have been revoked or disowned. It was 
not binding ; there was no appropriation of funds or declaration of trust involved in 
the certification, because there were in fact no funds available on the 13th or indeed 
the 20th. Nor could the certification be construed as an estoppel on which the res- 
pondent could claim on the doctrine of Pickard v. Sears? and Jorden v. Money, be- 


1 [1902] 1 Ch. 889. * "3 (1854) 5 H L G 185. 
2 (1837) 6 Ad. & E. 469, 


R 7%. 





586 THE BOMBAY LAW REPORTER. o [von av. 


cause that doctrine is limited to a representation as td an existing fact, whereas not 
only were no fynds available, but whaf is called the representation related to the 
future Even if funds had been available and had been “ frozen,” the bank would 
be entitled to release them before the in the absence of a binding promise to 
maintain them. It was only to the position in the future wher the time for payment 
arrived, that the certification had reference, and whatever language was used, it neces- 
sarily amounted, if it wag to be effective, to a, promise or nothing. From the point 
of view of a Court: of law, a gentleman’s agreement or honourable obligation, however 
important'in buainéss, has no validity. 

But behind ali these colsidarations es tie cira etance thak thvmcheque sab pout: 
dated. The question of certifying a post-dated cheque has been adjudicated upon in 
the United States. It has there been held that there ino authority implied by law for 
an officer of a bank to certify a cheque until on &r after the date when it is made 
payable, and that anyone taking a post-dated cheque before the day of its date is 
puf upon enquiry. As to this reference may be made to Brannan op. cit, p. 1152. 
There do not seem to be any English cases on the point, presumably because the 
practice of certifying cheques is not judicially or legislatively established in England 
and the same is true of India. It “vas, however, held in Ferster’v. Mackreth® that 
a partner had no authority to bind his firm who were solicitora by a post-dated cheque 
any more than be had authority -to bind the firm by a bill of exchange. No doubt 
the reason for denying ostensible authority is in some aspects different in the one case 
from that in the other. But in each case it depends on the nature and normal exigen- 
cies of the business, and a bankers business does not normally involve that a 
manager's authority should extend to certifying and still less making a loan against 
a post-dated cheque. The Chief Justice deals shortly with the difficulty by holding 
that the post-dated cheque was in law a bill of exchange at seven days’ date, which 
on June 20 became a bill of exchange payableeon demand and therefore a cheque. 
But the material date in this context 4s that of the certification, issued when the bill 
or cheque*was not due. A post-dated bill is under the English Act, s. 13 (2), fot 
invalid by reason only that it is post-dated. There is no similar provision in the 
Indian Act, but the same result would, it seems, follow from the common law and 
the position of a post-dated cheque is recognise@ in the Indian Stamp Act. But the 
material invalidity is that of the certification, taken in connection with the fact that 
the cheque was poet-dated. The true anomaly or invalidity consists in the attempt 
to apply certification to a cheque before it is due. Certification of a cheque when 
it is due may have operative effect and be valid as being directed to a cheque due 
in praesenti, euch certification being presumably followed by debiting the drawers 
account with the amount. This is particularly apparent when regard is had to the 
American or Canadian theory, that certification is equivalent to payment. It is im- 
possible to treat the cheque as paid before it is due. The position might be different 
in jurisdictions where by law or custom certification is equivalent to acceptance, but 
nothing of the sort is applicable heré. Even in such cases the difficulty of saying 
that there was constructive payment would remain. It is not easy to see why novel 
and anomalous theories should be invented to justify an umusual and unnecessary 
proceeding, ` This case can however be, decided simply and sufficiently on the ground 
that the ostensible authority of the manager did not extend to cover the certifying of 
post-dated cheques and that in the present case thé manager had no actual authority 
to do so. The bank accordingly was not bound. This in itself would be a sufficient 
ground for rejecting the respondent’s claim. 

Their Lordships are not unconscious that bankers regard their word as their bond, 


1 (1867) L. R. 2 Ex. 163. 
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and honour their signature even though | might have an answer in law. This 
is especially true as between banker and . Bankers would say that the bank 
making the mistake or whatevér it was ebouħ stand by the act. But in circumstances 
such as those of the present case, the mistake in certifying the cheque would have 
done no harm, if it had not been for the act of the other banker in discounting it, 
though the defect was apparent on its face. A lawyer would be disposed to hold that 
the responsibility lay with the latter bank. In any case the Court is here called upon 
to decide how the law at present stands. It is not the arbiter on questions of bank- 
ing ethics or etiquette or good banking policy ag a of business. The high 
standards of bakers are too firmly established to be 7 
On the whole case their LordshipS are of opinion that the action of the respondent 
Should fail They think that*the appeal should succeed and the judgment for the 
respondent should be set aside, afd the attion dismissed with the costs in the Courts 
below and of the appeal. 
They will humbly so advise His Majesty. 
Solicitors for appellant : Sanderson Lee & Co. 
Solicitors for respondent: Douglas Grant & Dold. 
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Lord MACMILLAN, Lorp CLAUSON AND SIR GEORGE RANKIN. 


THE MADRAS AND SOUTHERN MAHRATTA RAILWAY 
g v. 
BEZWADA MUNICIPALITY.* | 


Construction of statutes—Proviso—Function of —Wkether broviso can exclude by implication 
what falls clearly within enactmenk 
The proper function of a proviso is to eftept and deal with a case which would 
ə otherwise fall within the general language of the main enactment, and ite effect is 
, confined to that case. Where the language of the main enactment is clear and unambi- 
guous, a proviso can have no repercussion on the interpretation of the main enactment, 
a as to exclude from it by implieation what clearty falls „within its express terms. 
THE facts are stated in the judgment. 


J. Millard Tucker and R. K. Hendoo, for the appellant. 
Craig Henderson and S. P. Khembatia, for the respondent. 


Lorp MACMILLAN. The appellants, the Madras and Southern Mahratta Railway 
Company, Limited, own certain vacant lands within the Municipality of Bezwada. 
These lands are admittedly subject to the property tax which the respondents, the 
Bezwada Municipality, are empowered to levy. The question for decision in these 
consolidated appeals is whether the respondents acted within their statutory powers 
in ascertaining the annual value of the lands for the purpose of imposing the tax. 

The method which the respondents adopted in order to arrive at the annual value 
of the lands was first to ascertain their capital value, which ‘they did by reckoning 
them at so much per square yard, and they, then took six per cent. of the capital 
value as representing the annual value. On the annual value so calculated they im- 
posed property tax at the rate of sixteen and a haff per cent. per annum. ‘The ap- 
pellants under protest paid the assessments made upon them in each of the four finan- 
cial years ending on March 31, 1932, 1983, 1934 and 1935. They now seek td have 
these payments refunded as having been illegally exacted. In this they- have been 
unsuccessful in both the Courts in India. 


* Decided, Morch 30, 1944. Appeal from Madras. 
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Many points were raised and many togics were discussed in the course of the pro- 
ceedings in India but before their pe the appellants both in their printed case 
and in their arguments at the bar confentrated upofi one main ground of attack, 
namely, that on a sound construction of the respondents’ statutory powers the method 
adopted by the respondents of firing the annual value of the lands in question was 
not permissible. LE aey Sees to oake od this pore) dhe eee en cit 
tend that they could otherwise succeed. = 

The taxing powers of the respondents are conferred upon them by the Madras 
District Municipalities Act, 192Q as amended Qy subsequent tion. “Their 
Lordships take the Act as‘it stood at the relevant period. By a. every Municipal 
Council is empowered to levy inter alia a property tax, and any resolution of a Muni- 
cipal Council determining to levy a tax is required to’ specify the rate at which “and 
the date from which it shall be levied. ° 

Sections 81 and 82 deal with the levying and assessment of property tax and the 
argument turned upon the interpretation of these sections. So far as material to 
the present question they read as follows :— 

“Section 81 (1). If the council-by a reeolution determines that a property tax shall be 
levied, such tax shall be levied on all Hhildings and lands within ntunicipal limits save those 
exempted by or under this Act or any other law. ee ee 

(a) a tax for general purposes ; 

(b) a water and drainage tax. 


* * * + 


(2) Save as otherwise provided in this Act, these taxes shall be levied at such percentages 
of the annual value of lands or buildings or both as may be fixed by the Municipal Council, 
subject to the provisions of section 78. 


(3) The Municipal Council may, in the case of lands which are not used- exclusively for - 
agricultural purposes and are not occupied by, or gdjacent and appurtenant to, buildings, 
levy these taxes at such percentages of the capital value of such lands or at such rea with 
reference to,the extent of such lands, as it may fx: « 

Provided that such percentages or rates shall- not exceed the maxims, if any, fired by the 
Local Government, and that the capital value of such lands shall be determined in such 
manner as may be prescribed. ~ 

(4) (a) The Municipal @ouncil may, in the case of lands used exclusively for agricultural 
purposes, levy these taxes at such proportions as it may fix of the annual value of such 
lands aa calculated in accordance with the provisions of section 79 of the Madras Local 
Boards Act, 1920. 

> * * <, 

Section 82 (1). Every building shall be assessed together with its site and other adjacent 
premises occupied as an appurtenance thereto unless the owner of the building is a different 
person from the owner of such site or premises. 

(2) The annual value of lands and buildings shall be deemed to be the gross annual rent 
at which they may reasonably be expected to let from month ta month or from year to year 
legs a deduction, in the case of bueldings only, of tei per centum of such annual rent and 
the said deduction shall be in lieu of all allowance for repairs or on any other account what- 
ever: 5 
Provided that— 

(a) in the case of— . - 

(G) eny Government or tailway bwilding or 

(#) any building of a das not ordinarily let the gross annual rent of which cannot, 
in the opinion of the executive authority, be estimated, 
the annual value of the premises shall be deemed to be six per cent. of the total of the 
estimated value of the land and the estimated present cost of erecting the building after 
deducting for depreciation a reasonable amount whiçh shall in no case be lems then ten pei Ț 
centum df such cost :” 


s$ : + + s 
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By a resolution dated January 29, 1932, respondents resolved to levy! property 
tax within their Municipality at certain rates. The terms of this resolution 
si Hs oe cds Ge ee hd ay ete ae 
by them before their Lordships on the ground that there had been no effective resolu- 
tion to levy property tax. 

It will be observed that under s. 81 (2) the property tax, save as otherwise pro- 
vided in the Act, is to be levied at a percentage of “the annual value of lands or 
buildings or both.” Sub-section (3) otherwise provides inasmuch as it permits, but 
does not enjoin, the levying of thg tax “in the cage of lands which are not used er- 
clusively for agri@ultural purposes and are not occupied by or adjacent and ‘appurte- 
nant to buildings” either at a perfentage of the capital value of such lands or at 
such rates with reference to th& extent of such lands as tha Municipal Council may 
fix, subject to compliance with thf proviso to the sub-section. If either of the alter- 
native methods permitted by aib-e (3) is adopted, the assessment is not on annual 
value. Appropriate as this sub-section was to the case of the appellants’ lands, the 
respondents did not in fact avail themselves of it in making the assessment complain- 
ed of. In particular, they did not levy the tax at a percentage of the capital value of 
the appellants’ lands ; they levied it at a percerffage on their annual value. 

Section 82(2) prescribes how the annual value of lands and buildings is ‘to be 
ascertained. It is to be deemed to be the gross annual rent at which they may reason- 
ably be expected to let from month to month or from year to year, less ten per 
cent. in the case of buildings. The spectre of the hypothetical tenant, so familiar an 
apparition in English rating law, is here invoked. The appellants did not dispute 
that, if this sub-section had not had a proviso appended to it, it would have been 
open to the respondents to resort to any of the recognised methods of arriving at 
the rent which a hypothetical tenant might reasonably be expected to pay for -the 
lands in question, including the method of taking a percentage of their capital value. 
But the proviso, they say, makes all the différence. It expressly enjoins resort to 
thts last-mentioned method of arriving at annual value in the case of twb specified 
classes of buildings. Therefore, they say, resort to this method is by necessary impli- 
cation prohibited in every other case, and in particular in the case of their lands. 
The respondents contest this reading {ind maintain that the proviso does not impliedly 
prohibit resort to capital value as a means of getting at annual value in every care 
not covered by the proviso, and that the chief purpose of the proviso is to be found 
in the limitation to six per cent. which it contains. 

Their Lordships cannot accept the appellants’ argument which in their opinion 
‘involves a misinterpretation of the effect of the proviso. The proviso does not say 
that the method of arriving at annual value by taking a percentage of capital value 
ia to be utilised only in the case of the clases of buildings to which the proviso applies. 
It leaves the generality of the substantive enactment in the subsection unqualified 
except in s0 far as concerns the particular subjects to which the proviso relates. The 
proper function of a proviso is to except and dal with a case which mould otherwise 
fall within the general language of the main enactment, and its effect is confined to 
that case. Where, as in the present case, the language of the main enactment 4s 
clear and unambiguous, a proviso can have no repercussion on the interpretation of 
the main enactment, so as to exclude from it by’ implication what clearly falls within 
‘ite express terms. 

It follows that in their Lordships’ opinion the respondents were not precluded from 
adopting a percentage of the capital value of the appellants’ lands as a method of 
ascertaining their annual value for the purpose of the imposition of property tax 


E -merely by reason of the fact that this method is specifically enjoined in the particular 


instances mentioned in the proviso and that their lands are not included in these 
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instances. 

This is sufficient for the disposal of tie case as presehted before their Lordahipe. 
Before taking leave of it, however, theyfthink it right to advert to certain matters 
which were incidentally brought to their notice. The resolution already referred to. 
_ by which the rescived to levy property tax consists of two paragraphs. 
The first i property tax in general under s. 81 at a percentage of annual value 
for each component of the tax; the second imposes what it calls “land tax,” pre- 
sumably a species of property tax (1) on agricultural lands at aix per cent. per half 
year and (2) “on other lagds which fall, under the category specified 
in s. 81 X3) at į per cent. of the capital value per half year.” Ffin this it would 
appear that the respondents were originally minded to exercise the option conferred 
upon them by s. 81 (3). and to assesa lands such as those of the appellants not on 
annual value but on capital value. The Loch Self-Government Department, 
however, took exception to this part of the resolution on the ground that 
the proviso to s. 81(3) required capital value to be “ determined in such manner as 
may be prescribed” ; that “ prescribed ” by s. 3(19) meant “ prescribed by the Local 
Government by rules made’ under this Act” ; that no such rules had been made ; and 
that consequently the portion of the resolution in questions was unwarranted and 
could not receive effect. Before their Lordshipe the appellants supported this view. 
. The respondents on the other hand maintained that if no rules were made they were 
neverthelese entitled to avail themselves of the capital method of valuation under 
s. 81(3) unfettered as to the manner in which they might determine capital value 
In this they have the support of the judgment of the High Court. It seems that 
rules have now been made, but railway lands are expresely excluded from their opera- 
tion. e 

The respondents do not appear to have rescinded the part of their resolution alleged. 
by the Department to be incompetent or-to hawe passed any amending resolution. 
So far as the appellants’ lands are cdncerned they seem simply to have ignored it, 
and to have invoked instead s. 82 (2). They sibmitted an argument to the effect 
that the resolution did no more than fix the rates of the tax to be levied but did not 
commit the respondents to assessing any particular clase of subjects in any particular 
way. The appellants not unnaturally do not sf&m to have objected to a departure 
from the capital value method under a 81(3), for one per cent. per annum on capital 
value is more than sixteen and a half per cent. on annual value calculated at six 
per cent. on capital value. f 

It is manifest that these topics are eminently debatable. As, however, the respon- 
dents did not in point of fact proceed under s. 81(3); as the appellants, so far from 
saying that they should have done so, maintained that the respondents could not 
lawfully have done so; and as the controversy before their Lordships was confined 
to the mode of ascertaining annual value under s. 82(2), their Lordships while men-. 
tioning those other topics do not feel called upon ta make any. pronouncement upon 
them and confine themselves to the rhatter which alone was directly raised before. 
them and on which they have already expressed an opinion adverse to the appellants.. 
There having in their Lordships’ view been compliance in substance and effect with: 
the provisions of the Act, within the meaning of s. 354(2), the appellants cannot. 
recover the assesaments which they have paid. 

Their Lordships will accordingly humbly advise His Majesty that the consolidated’ 
appeals be dismissed. The appellants will pay the respondents’ costs of the appeals. 
Soilcitor for appellants : Soilcitor, India Office. ` ' 

Solicitor for respondents : Harold Shephard. 
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i ; Presen : j 
Lorp THANKERTON, Lorg Justice OORE AND SIR MADHAVAN NAR. 
AHMAD SHAH v. ASSIR SHAH * 


Presumption—Death of two persons in common calemity—Absence of evidence as to who dicd 
first—Presumption wheiker younger person survived elder sustainabls—Burden of proof. 
When two individuals perish in a eommon calamity and the question arises as to who 
died first, in the absence of evidence on the point, there is no presumption in law that 
the younger survived the elder. Such a question js a pure question of fact and the 
onus probandielies on the party %ho asserts the affirmative. ° s 
Wing w Angrave! followed. 
THE facts are stated in the jadgment. 
D. N. Pritt K. C. and R. K. Hndoo, for the appellants. 
J. M. Pringle, for the respondents. z 


SR MADHAVAN Nam. This is an appeal from the decree of the Court of Judicial 
Commissioner, North West Frontier, dated June 13, 1941, which affirmed the decree 
of the Senior Subordinate Judge, Peshawar, dated Decœmber 23, 1938, by which a suit 
brought by the appellants against the respondents was dismissed. 

The appellants are the parents of Lady Shamas Shah, who was the wife of a retired 
officer of the political service of the Government of India. The respondents are his 


Lady Shamas Shah and her husband lost their lives in the earthquake at Quetta, 
which occurred early in the moming of May 31, 1935. Sir Shamas Shah was 68 at 
the time of his death, and his wife 26. They had no children’ At the time of the 
earthquake, Sir Shamas Shab, his wife, her younger sister, and one Mst. Faruq, a 
maid servant, were staying in his bungalow whith collapsed in the earthquake. They 
were buried under the debris. Š 

Opposite their bungalow was the bungalow in which the appellants lived with their son 
Bashir Ahmed and certain other persons. This bungalow also collapsed ; but the ap- 
pellants extricated themselves from the ruins ; and accompanied by their son hurried 
across to the residence of Sir Shamag Shah to find out what had happened there. 
It is admitted that Sir Shamas Shah and his wife’s sister were already dead when 
their bodies were recavered from the ruins. It is also admitted that Mst. Faruq 
survived the disaster; as td Lady Shamas Shah, the appellants set up tha case that 
she was “taken out alive” when she was extracted at about the same time when her 
husband's body was recovered and that she thus survived him, though she expired 
immediately thereafter. 

Tha vesuonidenta denied what Lady Shamas Shah waa ‘taken out alive” from the 
crumbled bungalow, and that she survived her husband. They contended that not 
having survived him, she did not inherit from him and the appellants had no title 
to the suit property on that ground. 

The parties are Mahomedans, As Sit Shamas Shah died without Yssue, assuming 
Fad) SSM SD, Dave TAE Pil Dlg DOS cae rath under he Malo 
law, were, 

(1) has E ER E TE R T AET 

(2) his nephews, the present respondents, who teok the remaining three-quarters. 
On the death of Lady Shamas Shah, her parents, the present appellants, became 
entitled to the fourth part which she, their daughter, had inherited from her husband. 
If she did not surviye her husband, then the respondents were entitled to the entire 
estate. 


* Decided, July 3, 1944. Appeal from N. 1 (1860) 8 H. L. C. 18. 
W, F. Provine” i ~ 
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- The decision of the dispute thus upon the question “Did Lady Shamas 
Shah survive hef husband,” and on thig basis, issue No. 4 was framed which was, 
“ Did one-quarter of the property devolfe on Lady SHamas Shah on the ground that 
she survived her husband ? ” : 

' The onus of proving the above issue was rightly thrown on the appellants who 
sought to discharge it (1) by adducing direct evidence of witnesses who said they 
saw that Lady Samas Shah was taken out aliye from the debris, and (2) altema- 
tively, in the event of the evidence as to her survival being found insufficient, by 
. relying on what they alleggd to besa presumption of law, that where two persons have 
died in circumstances rendering it uncertain which of them surviv€d the other, the 
younger should be deemed to have survived the’older, and consequently, that Lady 
Shamas Shah being younger of the two should be firesumed to have survived her 
husband. The respondents also adduced evidence ih support of their case. 

The trial Court held that the evidence adduced by the appellants was not above 
suspicion, and that there ia no presumption in law that in a common calamity, the 
younger of the twp deceased persons should be deemed to have survived the elder. 
In the result the suit was dismissed. It may be mentioned here that there was on 
record a statement that had been made by Mst. Faruq before a Commissioner, one 
Mrs. Quasim, who had been directed by the Court to take her evidence. That state- 
ment supports the version of the appellants regarding the survivorship of Lady 
Shamas Shah. It is obvious that the statement being that of the only inmate of the 
bungalow that survived the disaster would, if found true and acceptable, be of great 
value in the decision of the case, but it was excluded from consideration by the trial 
Judge owing to an infirmity that attached to it. He also refused to summon the said 
Mst. Faruq as a withe under O. XVI, r. 14, Civil Procedure Code, under which a 
Court in India may, of its own motn, summon as witnesses strangers to the suit, 
as he was of opinion that the appellants had inexcusably omitted to examine her. In 
appeal, the Judicial Commissioners agreed with the trial Judge on all the points urged 
before them including what was alleged as the wrongful exclusion of the evidence of 
Mst. Farq. They also refused to remand the case for the examination of this 
witness, Eventually, the appeal was dismissed, ag it was not proved that Lady Shamas 
Shah survived her husband. i 

In this appeal before the Board, it may be mentioned at the very outset, that Mr. 
Pritt, the learned counsel for the appellants, has rightly not relied on the so-called 
presumption in law regarding the survivorship of Lady Shamas Shah urged in the 
Courts below. It is clear to their Lordships that when two individuals perish in a 
common calamity and the question arises as to who died first, in the absence of evi- 
dence on the point, there is no presumption in law that the younger survived the 
elder. As was observed by the Lord Chancellor, Lord Campbell, in the leading 
English case on the subject, Wing v. Angrave : .... “such a question is always from 
first to last a pure question of fact, the onus probandi lying on the party who asserts 
the affirmative” (p. 198). This tule has not been modified in India by any statute 
as has been in England by s 184 of the English Law of Property Act, 1925. The 
learned counsel however urged that though there is no presumption in law, the sur- 
vivorship of the younger should be congidered as “an element in the evidence” bear- 
ing on the question as to who died first. As to this, their Lordships need only observe 
that the distinction which the learned counsel seeks to draw is very thin; it is 
obvious that, in a disaster like an earthquake, it is a matter of pure chance whether 
the younger or the elder would be killed first. It may well be that the younger might 
receive injuries which cause instantaneous death, while the elder might merely be buried 
under the debris and eventually die of suffocation. 

1 (1860) 8 H. L. C. 183, 
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‘The case presented before the Board appears to be one of concurrent findings of 
fact not involving any substantial question law, which, according io the usual prac- 
tice, would necessarily entail its diamiseal ; ut it was strongly urged by the learned 
‘counsel that the rule is not absolute and that there are exceptional circumstances in 
the case which, if attended to, would persuade their Lordships to hold that the find- 
ings should be re-opened. The main argument is that the statement of Mst. Faruq 
was wrongly excluded from consideration, and that the Board should in the interests 
of justice remand the cage to India for fresh disposal after taking her evidence. To 
ee eee Weel toe, 
sion of her statement should be efamined. 

‘The material citcuinmtanwes| are these -A onteni aiea dl the eae belig 
found impossible, the Court appointed on December 2, 1937, one Mrs. Quasim as 
Commissioner to take the eviden@e of the appellants’ “female witnesses,’ the second 
appellant, and Mst. Faruq. In pursuance of that order Mre. Quasim examined them 
both on December 19. She appended the following note to the evidence :— 

“Pleader Said Ali Shah (pleader for respondents Noa. 1 and 4) had come to my œm 
pounder who informed him that the statement will be taken at 3 p.m. J waited for 15 minutes 
after which I took the ladies’ stateménta. No Pleades on either side appeared. Therefore no 
cross-examination. Plaintiffs’ attorney present, Agha-Chan Badshah.” 

In order No. 11, dated December 20, 1937, the Court noted “ Counsel as before ..... 
In view of the finding of the Court and request for change of date as Pleaders were 
ill, ehe should have postponed recording the statements.” On February 24, 1938, 
in order No. 13 the following order was passed :— 

“ Parties and counsel as before. Plaintiff No. 1 absent again, Furnishes a medical cert 
ficate of being unable to attend. Counsel agree to the plaintiff being examined by open Com- 
mission. Issue Commission for K. S. Mir Ahmad Shah to Dr. Nur Dahi Pleader. For (2) 
_to Dr. Miss Rishi. . 

The expression “For (2) to DE: Miss Rishi” meant that plaintiff No. 2 was to be 
examined by Dr. Miss Rishi. She was accordingly examined on March 27, 1938.- On 
April 14, 1938, after noting the names of the counsel for the plaintiff and defendant, 
the Court passed the following order: “Two of P. W.’s of N. W. F. P. will be 
Producegyin Court it is stated. Balgnce of P. W's statements will be recorded by 
Commissioner already appointed ; also of D. W. S. to be taken by the same Commis- 
sioner.” Some more orders were passed respecting the examination of witnesses and 
the production of evidence. The appellants and respondents closed their cases on 
August 25, 1938, and November 2, respectively ; and the case was posted to December _ 
7, 1938, for arguments. i 

On the above date, the counsel for the appellants put in an application to the effect 
that the statement of Mst. Faruq should be recorded. On this the Senior Subordi- 
nate Judge passed a long order which after referring to the relevant orders concluded 
as follows:— ` 

“ Obviously the statement of Mst, Faruq recorded on December 19, 1988, camnot be ad- 
mitted in evidence. This must have been obvious to the plsintiffa’ counsel on April 14, 
1938, and he should have then asked the Court for orders for the exemination of this witness. 
“Counsel for the plaintiff pleads as unintentional omission and asi» me to symmon M3s?. 
Farug as a Court witnesa under O. XVI, r. 14 as she is a vitally important witness. Counsel 
for defendants object on the ground that the evidence of both parties is closed. It ig com 
tended alao that the omission was intentional on the pert of the plaintiffs’ Counsel. 

I have considered this question carefully and am of opinion that it would be seriously 
detrimental to the defendants’ case to admit this witnesa at. this stage. I do not consider 
that it is the duty of the Court to remedy an Gm@imion by a party to the suit which may 
be intentional or if it must be due to neglect.” - 

The following extract from the judgment of the Judicial Commissioners explains 


R. 7. 
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their reasone for not considering the statement of Mat. Faruq and for their refusat 
- to remand the aase for examining her : 

“We are of opinion that the evidence o Msi. Faruq given before Mra. Quasim cannot be 
taken into consideration ; nor should the plaintiff be given a further opportunity of examining 
- her. We cannot presume that the comsel for defendants Noe. 2 and 3 wea notified in time 
80 as to appear before Mra, Quasim on December 19. These defendants had no opportunity 
of cross-examining her. It is quite apparent that the plaintiffs were negligent in not having 
her examined later. Both she and the 2nd plaintiff had appeared before Mrs. Quasim. When 
_ the 2nd commission was issued to Mise Rishi, the 2nd plaintiff was examined but no attempt 
was made to get Mst, Faraq examifed and counsel fos the plaintiffa on two occasions gave 
statements which show clearly that all the evidence which was to be taken at Peshawar 
had been completed. We are not prepared to remand the case for the examination of this 
witness and we cannot take the evidence which she gava ‘before Mra, Quasim into considera- 
tion.” 

It appears to their Lordships that full and cogent reasons have been given by the 
learned Judges for rejecting the evidence of Mst. Faruq and for refusing to call ber 
as a Court witness.. It is true that counsel for respondents Nos. 1 and 4 knew that 
the Commissioner would examine her on December 19, but it is not a necessary infer- 
ence from this that the counsel for respondents Nos. 2 and 3 who was a different 
individual had timely notice of the, information. Indeed it would be very dangerous 
to act upon thé evidence of this witness as it had not been subjected to croes- 
examination. The Senior Subordinate Judge indicated his opinion to the parties at 
a very early stage that Mrs. Quasim should not have recorded the statement of Mst- 
Faruq on December 19. In consequence, when Miss Rishi was appointed as Com- 
misioner, appellatit No. 2 who had already been examined on December 19 by Mra. 
‘Quasim was examined? afresh by the appellants, but not Mst. Faruq. The evidence 
of both these witneasés was subject tô the same infirmity. No reasonable explanation 
‘for the omission to examine this witnéss before*Miss Rishi has been offered. It may 
be that the appellants did not want’ her evidenge at all, for reasons best known to 
themselves, or that they thought that she might be produced and examined in Court. 
Referring to his order passed on April 14, 1938, the Senior Subordinate Judge remarks 
“orders were also passed for the examinatiog of those of the witnesses who were 
- residing outside N. W. F. P. In this order no mention is made of Mst. F&ruq who 
was residing in Peshawar City.” There is great force in the observation of the Judicial 
Commissioners that the appellante would seem to have abandoned the idea of pro- 
ducing Met. Farug in Court. “On August 25, 1938, their counsel filed the statement 
that their case was closed, and the request that the statement of Mst. Faruq should 
be recorded was made on December 7, when the case was taken up for argument, 
more than a month after the respondents had closed their case on November 2, 1938. 
In the circumstances, the Courts below were right in rejecting her evidence. It also 
appears to their Lordships that they were right in not acceeding to the request of the 
‘appellants to examine Mst. Faruq, whether their omission to examine her was inten- 
tional or due to neglect. The power of the Courts unedr O. XVI, r. 14, Civil Pro- 
gedure Code, to examine witnesses on its own motion is discretionary. The Courts 
in India have in this case for very good reasons refused to exercise their discretion in 
favour of the appellants, and their Bordships also are not prepared to exercise it. 
No case has been made out for re-opening the concurrent finding of the Courts below 
that it has not been proved that Lady Shamas Shah survived her husband. In the 
circumstances, their Lordshipa would accept the finding and humbly advise His Majesty 
that this appeal should be dimsissed with costa. 

Solicitors for appellants : Hy. S. L. Polak & Co. 
Solicitors. for respondents : Ranken Ford & Chester. 
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Pr 
LORD Porter, Lorp GODDARD Se MADHVAN NAR. 
SHAMBHU NATH v. PUSHKAR NATH * 


Advancement, rule of—Applicability to India—Joint deposit in bank by Hindu—W kether 
giji to joint kolder meont. 

The deposi tay A Hindu oi ho mott ina bank im the oi mana of oitan 
his wife and on terms that it is payable to either or survivor does not on his death con- 
stitute a gift By him to his wife® In such a case, is a resulting trust in bis favour 
in the absence of proof of a contrary intention, there being in India no presumption of 
an intended advancement in favour of a wife. 

Guran Digia x. Ram Ditta, followed. 

The above mule, however, is not confined to amets in the joint names of the deceased 
man and his wife; but it is of universal application, whatever the property and what- 
ever the 1elationship. 

Where, in a case like the above, the deceased makea frequent changes in the names of 
the joint bolder and causes interest due to be paid to himself, his tention is that 
there is no immediate gift of the corpus to the Joint holder. 

df a jonit holder like the above alleges that there was a gift in his favour, he has to 
establish it. 


Tue facts are sufficiently set forth in the judgment. 


Charles Bagram, for the appellant. 
Robert Ritson, for the respondents. 


LORD PORTER. This is an appeal from a decree of the High,Court at Lahore, dated 
May 15, 1942, which modified in favour of respondent No. 1 a decree of the Sub- 
ordinate Judge of Delhi. The suit was initiated for the partition of the estate of 
Pandit Basheshwar Nath Shivpuri who had reeently died.” The appellant is one of 
hig nephews. There were four defendants, and the relationship of the parfies one to 
the other is shown by the table following :— 











Niranjan Basheshwer = Mussammat Amar = Musammat 
Nath Nath Nath Radhika Rani Nath Tej Rani 
(died on (died in 1930) (died in 
22-7-1938) 1919) 
ap ee ee ol X 
Autar Tribhawan Shambhu Ram Nath .= Mussammat 
Nath Nath Nath (dead) Janak Dulari 
(defendant 2) (defendant 3) (plaintiff) 
lL e $ 
Hirdey Nath = Mussammat Pushkar Nath Dina Nath 
(died on Iqbal Rani read No. 1) - i . 
284-1988) ž Brij Mohan Nath. . 


Defendant No. 4, Pran Kishori, was a niece (the daughter of the deceased man's 
wife's sister). 

Among the assets left by the deceased were the following :— 

(1) Fixed deposit receipt of the Central Bank of India, Limited, for Ra. 48,500, 
in the joint names of the deceased and defendant No. 1. 

(2) Ditto for Rs. 7,000 in the joint names of the deceased and defendant: No. 2. 


* Decided, July 27, 1944, Appeal from 1 (1928) L R. 55 L A. 235, 
Lahore, ; - 30 Bom. L. R. 1384. 
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(3) ips el eats oes st paca ie eee 
deceased and defendant No. 2. 

(4) Four ditto, in the joint names f the deceased and one Hirday Nath, elder 
brother of defendant No. 1, then deceased. 

(5) Hundred shares in the Central Bank of India, Limited, value Rs, 3130-40 
in the joint names of the deceased and defendant No. 1. 

(6) Fixed deposit receipt of the Punjab National Bank, Limited, for Rs. 4,000, in 
the joint names of the deceased and defendant No. 4. 

(7) Ra. 279-106 in the Home Saving Safe Account of the Central Bank of India, 
Limited, in the joint names of the deceased and defendant No. 1. = 

(8) Rs. 450 in cash (spent on funeral expenges). 

(9) A pucca house No. 1550--Ward No. 9, in Delhi. - 

As appears from this list, certain of the assets “were held in joint names, and the 
question which their Lordships have to determine is whether the learned Subordinate 
Judge was right in saying that these assets were nevertheless the absolute property of 
the deceased man at the time of his death or whether his object was that they should 
be so heid for the advancement of those whose names were joined with his in the 
several instances. 

"The first Court held thak al mie jot holdings: stood an the ames OF the: parties 4 
the suit as nominees except that in the name of defendant No. 4 Pran Kishori. The 
High Court agreed in the last result but held that all the joint holdings like hers 
were for the advancement of those whose names were joined with that of the deceased 
and should be excluded from the partition. 

The law in India in this matter is not in doubt and is authoritatively stated by 
their Lordships in Guran Ditia v. Rom Ditta* in the words (bead-note) : 

“The deposit by a Hindu of his ownemoney in a bank in the joint names of himself and 
his wife, and on the terms that it is to be payable,to either or the survivor, does not on his 
death constitute a gift by him to his wife. There is a resulting trust in his favour in the 
,absence of proof of a contrary intention, there beingein India no presumption of an intended 
advancement in favour of a wife.” 

The rule, however, je tack: Confined “to aae in. ths Goin aaor tie daa man 
and his wife. It is conceded that it is of universal application, whatever the property 
and whatever the relationship. 

It was common ground therefore before their Lordships that; it was for respondent 
No. 1 to establish a contrary intention. If he succeeded in doing so, he kept the assets 
standing in the joint, names of the deceased and himaelf. If not, thoee assets must 
be included in the partible property. 

Respondent No. 1 and Pran Kishori had maintained in the original suit as they 
did throughout that the property in the cases in which their names were to be found 
had become theira, the other members of the family contended that it must all be 
included in the partition. 

The question is one of fact, and so-far as Pran Kishori is concerned, has been. decid- 
ed in her favour by concurrent findings in two Courts. No appeal is taken from this 
part of the decision, but it was strenuously argued that no sufficient evidence had 

been given to discharge the ordinary rule in the case of respondent No. 1. 

i It was said in the first place and truly said that no plea of advancement had been 
put forward by him either in ħis written statement or in argument in the Court of 
the Senior Subordinate Judge : the contention was that the deceased had either made 
an out-and-out immediate gift or that there had been a donatio mortis causa, and that 
neither contention had been established. The Subordinate Judge so found, tbe High 
Court agreed with hin and their Lordshipe fake the same view. 


T (1928) L. R, 55 L A. 235,-3. à 30 Bom. L. R. 1384. 
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The changes which the deceased made in names associated with his from time 
to time and the fact that the interest was to be paid and Was paid to him 
sufficiently establish that there Was no i te gift. The evidence that the assets 
or the titles to them were handed over to the persons in whose joint names they 
stood is unsatisfactory and was not accepted by the Subordinate Judge and the evi- 
dence that when the joint names were inserted the deceased man had any immediate 
expectation of death ia open to the dame criticiam. Is there then evidence of an 
intention to advance? It cannot be fatal to such an argument that the true legal 
position was not yecognised in the first instance or adopted before the Subgrdinate 
Judge, and it is not suggested that any further evidence could have been given, or 
if given would have affected the result. 

It was open therefore fór the High Court to consider the evidente as a whole and 
for their Lordships to appraise the correctness of their conclusion. 

The High Court in the first place was influenced by its view that the relations bet- 
ween the deceased and resporident No. 1 and his branch of the family were closer than 
those with the appellant and his branch. It ig true that there is some evidence both 
ways, but their Lordships agree with the High Cougt that the evidence taken generally 
does establish the closer relationship of which the High Court speaks. 

But it is in his dealings with the assets that the intention of the deceased to provide 
advancement for his relatives and not merely to use their names as nominees is said 
to be found. 

It i pointed out that in the first instance, whilst his wife was alive, the deceased 
man invested his money in the names of himself and his wife. When she died he 
kept his money in his own name for three or four years. Thereafter he began trans- 
ferring his investments into the names of his yarious relatives, beginning with the 
appellant's branch, in whose names jointly with "his own he put comparatively small 
sums. At this time, however, he owned a valuable house which he is said originally 
to have intended to transfer to respendent’s No. 1 branch, but delayed to‘do so aa 
the°Government were going to acquire it. 

The Government purchase was ultimately completed in February, 1937, and the 
compensation money received in” Julye 1937. The bulk‘ of this money was at once 
transferred to respondent No. 1’s elder brother Hirdey Nath, two other sums added 
later and a little later still Ra, 4,000 deposited in the joint names of the deceased’and 
Pran Kishori. 

Hirdey Nath died childless on April 28, 1938, leaving a widow Iqbal Rani, and 
four days later the deceased wrote to the bank to renew the three deposits standing 
in the joint names of himself and Hirdey Nath and transfer them to the joint names 
of himself and respondent No. 1. 3 
Pran Kishori may be considered separately, but it is observable that in the case of 
the two family branches, the property was put in the names of the eldest brothera 
sons, and when Hirdey Nath died transferred to the name of the eldest brother’s 
surviving son. As the High Court point out, the persons chosen as joint names, 
combined with the transfers from one to the other, éuggest that the deposits were: mate 
not benami but for advancement. 
srs A ices iis he ar vas et el case GPL rad th Gh aa aly Waa 
to their Lordships’ Board by the appellant’s representatives which shows one instance 
of transfer from respondent’ No. 1’s branch to the appellant’s branch of a sum of 
Re. 4,000 at a time when the deceased began to make the smaller deposits in the name 
of the latter and three deposits in the joint names of the deceased together with (1) 
Mussammat Tej Rani, widow of his deceased brother, Amar Nath; (2) Mussammat 
Janak Dulari, widow of that deceased ‘brother’s son ; and (3) Pran Kishori, above 
mentioned. 2 
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Their Lordships agree with the High in thinking that the deceased would 
have been unlikely to choose destitute Widows as joint holders of property if their 
names had been made use of as i cooly. In’their view the number of the 


nominees, the transfers from one name to another, the fact that some were pardanashin 
. ladies, unable and unfit to deal direct with the banks, and that the absence at times 
of the male depositees in distant parts of India, all lead to the inference that the de- 
posits were for advancement and that those wiiee names were used were not merely 

Two other matters werg, however, argued beforg their Lordships „which were said 
to lead to the inference that the names were bengmi only. 2 

Firstly, it was said that two postcards written to Autar. Nath, the one on July 13, 
1931, and the othes on September 26, 1933, ahowed an intenfion by the deceased man 
to divide his property amongst his nephews equally. Both undoubtedly show affec- 
tion for Autar and a desire to benefit him The first contains the statement: “ All 
that I possess I have to give away to all of you, who are dear to me. There is no 
one dearer to me in the world than you,” and the second expresses a desire to deposit 
Ra. 5,000 in joint names of the decgased and Autar, and a like sum in the names of 
the deceased and Hirdey Nath. 

It may be that at that time and to that extent the deceased wished to benefit his 
nephews alike, but the earlier letter speaks of “giving”, which is inconsistent with 
the recipients being nominees, but not with the deposits being for their advancement. 

Secondly, the appellant relies upon a document which was prepared on August 6, 
1938, fifteen days after the deceased man’s death. It is said to be an agreement to 
divide up the property equally or at any rate to acknowledge that it is so divisible. 

Stresa is laid upon »the statement contained in it. “The following articles sie 
belonging to Pandit Basheshwar Nath Shivpuri were found after his dea And 
there follows a list containing inter alia the assets in question. Later it says that the 
respective, joint holders will for the present keep the holdings standing in their naspes 
and continues: “In October, 1938, when Autar Nath and Shambhu Nath will 
return from Simla, we, Pushkar Nath, Autar Nath, Tirbhawan Nath, Shambhu Nath 
and Brij Mohan Nath will divide Rs. 59,500 pank shares, ornaments, other articles, 
etc.. according to our respective legal rights amongst ourselves privately.” 

Like the High Court, their Lordships do not think much importance can be attach- 
ed to the description of the assets as belonging to the deceased man. They had be- 
longed to him and might not unnaturally be so described whetber they had been in- 
tended for advancement or not. Moreover, the undertaking to divide Ra. 59,500, 
bank shares, ornaments, other articles, ete., according to the respective legal rights 
is at least not inconsistent with a contention that they were not divisible in equal 
shares. ° i 

Apart from this, it appears in evidence that the parties were at issue as to whether 
such of the estate as was divisible was to be divided per stirpes or per capita and 
were ignorant as to whether Brij Mohan was entitled to a share. In such circum- 
stances they might well desire to postpone the distribution until the legal rights of 
fhe parties were ascertained, and it is consistent with this view that after taking legal 
advice respondent No. 1 claimed the assets standing in his name as his own. 

In their Lordships’ opinion this document carries the matter no further. 

Like the High Court they think the evidence and circumstances point to an inten- 
tion on the part of the deceased man to advance the joint holders and will therefore 
humbly advise His Majesty to dismiss the appeal. 

The appellant must pay defendant No. SA (respondents) costs. 

Solicitor for appellant : Hesties. 

Solicitors for respondents : Te EPITO 


a 
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Pres 
Lord Porter, LORD GODDARD SiR MADHAVAN NAR. 


SHRI UDASI NIRWANI v. SURAJPAL SINGH.* 


Mortgage—Sale by mortgagor—Purchaser keeping portion of purthase money to pay off 
mortgage—Puckaser not a debtor of ‘mortgagee for money—Botrowing of money to pay 
off such encumbrance, whether antecedent war ee ee sons, rights of, to impeach 
alienation. é e 

paar aun et Say ial ees th dette Shope teats tele tae 
Ree er gee Oe ee eae ey Oe nemo eee, 
under no indebtednessto the? for the amount. 

Such a person, if a Hindu Pan Gok a ae a ae 
he borrows money to pay off the incumbrance. 

Under Hindu law, a member of a joint family has to be content with the family estate 
as he finds it at his birth oc at any rate he cannot complain of anything done before 
the period of gestation. It is doubtful if the child who objects to the alienation of the 
property comes into gxistence or is conceived after the alienation, but during the life 
of @ child born or conceived before the alienation is entitled to contest the alienation. 
THE facts appear sufficiently from the judgment. 

Lorp Porter. The appellant in this case is a registered society which carries on 
the business of money-lending. It appeals from a decree of tHe High Court at“Allaha- 
bad, dated February 8, 1939, which varied the decree of the Subordinate Judge. 

The respondents are members of a joint dhdivided Hindu family governed by the 
Mitakshara school. The decree of which complaint is made,” was pronounced in an 
action brought by the appellant upon a simple mortgage dated September 22, 
1920. The family tree of the Hindu family and the members sued appear from the 
table following : . 


HANUMAN SINGH 
ge ee ago). 


| 
| i Sheo 


Lakhpati K Brij Mangal Singh 
(died Mabel Singh = t No. 7, ed Ie) (defendant No. 1). 
respondent No. 5). | | 


akd: Ta tis a2 
cee, ist ers. 


alias Chhedi .  Tespondent No. 2) 

















| T | 
Sheo Pratab Singh Lal Pratab Sing Hare Pratab Singh 
born 18-818 defendant No. : (defendant No. 5, (defendant No. 6, 
( ing to respondent No. 3 born after 1920. respondent No. 4, 
defendant No. 2, (born after 1920), died 1934 or 1935). born after 1920). e 
died about 1923) <——----________-_-———— 


Minors at déte of suit (8-2-33). 


By the mortgage of September 22, 1920, Sheo Mangal Singh who was then karta of 
the family, Surajpal Singh, his nephew and Lakhpati Kunwar, -his sister-in-law, mort- 
gaged certain family property in favour of the appellant. 

This mortgage was ‘given in consideration of a sum of Rs, 35,542-1-0 made up as 
follows :— 


* Decided, July 27, 1944. Appeal from Allahabad, 
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Item Rs A. P. Ra. A. P. 


1. pore eee | 1917, xcutg l 
aan Singh — 4153 0 0 


SDr aie E A a re na ia — 461 0 O 
Mangni Sng on “December Je December -2, 1918, for pur- 


ie te ea — 517 12 9° 
3. Due to the plaintiff under a mor dated the 26th 
Soraba ee o a Mangal Singh 
ris on artis os - .2,766 59 


GON gy 
ne $ 
RE 
RE 
BEE 
a 
3s 


Promissory; Note dated the 12th June, re ae .. 10,000 
interest on the above eet 24 2,576 or 


Sheo 
Note an ee y Government Revenue : 
2 ote dated 2ad February, 1920, signed 
by Sheo, Singh Interest 10 


Bo 
oo 


8 1,055 13 © 

10. Loan taken on the Q@h October, 1920, tor EE 
the deed and for other erpenses, 522 8 0 
° 35,542 1 Q 


è 
` 


The principal sum and interest was payable after six years and interest was to rin 
at ten annas per cent. per month with yearly rests. The mortgage deed was executed 
by Lakhpati as a nominal party only, because heg name appears to have been inserted 
in the register as an owner in the case of some of the properties. The question which 
their Lordships have to determine is the extent to which the joint family property is- 
bound. - i 
Of the items claimed : Noa. 1 and 2 have been disallowed by the High Court against 
all the respondents and the appellants do not now dispute this decision. Both Courts 
allowed item 9 as against the respondents and no appeal has been taken against this 
decision. 

Accordingly, the right of the appellant to recover in respect of items 3 to 8 alone 
is in dispute, but as the questions arising under item 3 differ somewhat from those 
arising under items 4 to 8, the facts must be separately set out. 

Before September, 1916, Raghubar and Ram Adhin, who appear to have been its 
then owners, mortgaged the village of Jitpur to the plaintiff to secure a loan of 
Rs. 1,950 with interest at one per cent. per month with half-yearly reste. On 
September 3, 1917, Raghubar transferred an eight annas share in most of the village to 
Sheo Mangal Singh for Rs. 2,600) of which Ra. 400 were handed over to the vendor 
and the remaining 2,200 retained to answer the principa] sum and interest to date on: 
the mortgage. This last sum was not however used to pay off that mortgage. It 
was used for some other purpose and the sum of Ra. 2,756-5-9 included in the mort- 
gage in suit under item 3 was borrowed and used in order to free the village from 
that liability. The land so purchased is undoubtedly family property and itself sub- 
` ject to the mortgage in suit to the extent of the principal sum of Rs. 2,756-5-9 with 
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interest at the contractual rate, but the appellant claims that the whole of the rest of 
the family estate is likewise bound as securi for this debt 

The paying off of the old mortgage and of the sacbis'es ‘curved a 
new is in the first place said to be benefi the family and therefore properly 
sae pata re o A mr ge Secondly, it was said 
` that in any case the debt was incurred by Sheo Mangal “Singh in payment of an 
antecedent debt owing by him and therefore- that it was the duty of his son Baram ` 
Din to answer his father’s debt, whether the father was alive or dead. If there had 
been an antecedent debt owing to fhe appellant whish ‘Sheo,Mangal Singh was legally 
obliged to pay, Baram Din might be liable under the well-known doctrine the prin- 
ciples of which are eet out by their” Lordships’ judgment in Brij Norain v. Mangla 
Prasad. ~ 

But Mangal Singh in fact was not previously indebted to the appellant Rs. 2,200 
had, it is true, been left with him by Raghubar that he might pay it to the appellant, 
but Mangal Singh was under no liability to the appellant in respect of this eum. 

‘There was, therefore, no antecedent debt and the appellant is thrown back upon 
the argument that the inclusion of the sum of Rs. 2,756-5-9 on the mortgage sued 
upon was for the benefit of the family. Undoubtedly the eight annas share in the village 
became joint family property and was subject to the original mortgage until it was 
paid off. Accordingly it is urged, that it was beneficial to reduce the interest by 
redeeming the earlier mortgage and transferring the liability to the later even though 
the joint family property as a whole thereby became mortgaged instead 
of, as formerly, only the particular village of Jitpur. Their Lordships 
are not persuaded that this is ao. No evidence of the value of the encum- 
bered village has been given, and in the embarrassed state Of the family it almost 
certainly would have had to be sold to answer the principal and interest secured by 
the one mortgage or the other. Inst&ad of imppsing a liability upon the family Sheo 
Mangal Singh might well have allowed the ‘property to be sold. It is trae that by 
so doing he would have deprived the family of an asset which otherwise would be 
theire, but it is by no means clear that having regard to the mortgage with which it 
was burdened the aset was a valuable one or that to preserve it even at the lower 
rate of ten annas per month in the place of a rupee a month as provided by the earlier 
mortgage was beneficial to the family. Even at the reduced rate it might well have 
been wiser to sacrifice the village rather than to burden the entire family estate with 
the additional sum. This is the view of the High Court and their Lordshipe see no 
reason for differing from it 

Itema 4 to 8 were borrowed in order to pay the debts and preserve the estate of 
one Rudra Pratab Singh, a son of a sister of Mahabal Singh. 

It is not now contended that this borrowing was either for necessity or beneficial 
to the family. Two defences, however, are set up—firstly, that the infant sons of 
Surajpal Singh are not entitled to contest the Kability of the family estate as security 
forthe mortgage debt, and, secondly, that in any case the liability was incurred in 
order to repay their father’s antecedent debt In support of the former propositipa 
it ia asserted that a member of a joint family must be content with the family estate 
aa he finds it at his birth or at any rate be cannot complain off anything done before 
the period of gestation. Upon this rule, it is admitted, there is engrafted an excep- 
tion to the effect that if the child who objects to the alienation of the porperty comes 
into existence or is conceived after the alienation, but during the lifd of a child born 
or cooceived before alienation, then that overlapping of the two lives enables the 
later-born child to contest the validity of the father’s act. 


Jl (1923) L. R. 51 L A. 129, 3. c. 26 Bom. L. R 500. 
R. 76. , 
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Their Lordships do not think it necessary to determine whether this limitation 

upon the right of an after-bor child to gsi the claim of an encumbrance upon the 
family estate correctly expresses the law ffi all respects, They are content to assume 
ita accuracy since they agree with the Hifh Court in thinking it sufficiently establish- 
ed by the-evidence that there was overlapping of lives in the present case. The 
matter stands thus :—Surajpal Singh stated that his first son was born on August 
` 18, 1918 (ie, two years before the mortgage jn question) and produced the birth 
Tegister in support of his statement. He did not, however, produce the death certi- 
ficate of that eon nor the birth certjficates or boroscopes of his younger sons. He did, 
however, gay that his secocffl eon waa seven months old when his eldest son died, and 
in cross-examination that horoscopes of his sons had been prepared and were at his 
house, and that he kept accounts of income. The learhed Suordinate Judge did not 
accept his evidence on the ground (1) that be h&d not produced the horoscopes, 
whereas he would in the learned Judge’s view have done so if they had supported his 
evidence, (2) that he bad not produced the death certificate of the eldest son and (3) 
` that if accounts of income were kept, accounts of expenditure must also have been 
kept and would show the date on which money had been expended for the funeral 
ceremonies. It is to be observed, however, that no question æ to the time at which 
` the eldest son died or his brothers were born was expressly raised in the pleadings nor 
did it form one of the issues. Consequently Surajpal may well be excused for not 
coming to Court armed with the death certificates or horoscopes : the birth certificate 
was of course essential to show that a son was alive at the date of the mortgage. 
Tt was for the appellant who raised the point to challenge Surajpal’s evidence by cros- 
examination, and he did not do s0. The actual questions asked were most perfunc- 
tory—the production either of the death certificates, the horoscopes or the accounts 
was not asked for.: Nor do their Lordships consider that Surajpal’s evidence ia weak- 
ened by his statement that he did not know the «date of his birth or of the birth of 
any of his sons. He might well have férgotten the exact dates and yet remember that 
one son dietl after another was bom. Their Lordships agree with the High Court in 
thinking that there is no sufficient reason for rejecting the evidence of Surajpal upon . 
this point which could have been challenged quite’ easily by the appellant in crose-. 
examination or by the production of’ the death Sertificate of the eldest son. 

In default of any serious challenge their Lordships, like the High Court, think it 
sufficiently established that the first born son did not die until after the birth of a 
younger brother, and hold that the minor sons are entitled to challenge the validity of. 
the mortgage. z 

There remains the question whether the borrowing was undertaken in order to dis- 
charge the antecedent debt of a father. The answer depends on whether the sums set, 
out under items 4, 5, 7 and 8 were first borrowed without any promise of future secu- 
Tity or whether from the first there was an undertaking to secure them by mortgage, 
so that the whole matter was one transaction, not first a lending‘and at a Later stage 
a consolidation of the sums lent and a Separate transaction whereby they were secured 
on the mortgaged property.. The appellant’s witness, Bharam Das, denied that there 
“was any agreement for a mortgage when the money was lent and the promissory 
motes given”; and the learned Subordiyate Judge thought the transactions separate - 
ones. He points out that the promissory notes are dated from March to June, 1919, 
whereas the mortgage did not takf place until September 22, 1920, more than a year 
later; and that if the giving of a mortgage was part of the original transaction, the 
bargain would most naturally have been proved by Sheo Mangal Singh who with his 
deceased brother Mahabal “Singh had been a party to it. No doubt, Sheo Mangal 
Singh might have given this evidence, but it has to be remembered that he was himself 
personally liable and did not even think fit to defend this action. In hig absence the 
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respondents called Suraj Din, a friend of Mahabal and Sheo Mangal Singh, who said. 
he was present when the loan of Rs. 8,500 made and that a mortgage was then 
promised. In this conflict of evidence their }ordships agree with the High Court that 
‘the appellant is most unlikely to have been willing to lend so large a sum to an indigent 
family except on the security of their property. The view of the High Court on this 
point is expressed in the words : “It seems to us impossible that the plaintiff did not 
intend there should be a mortgage forshese loans and we consider that from the begin- 
ning the appellant intended that there should be such a mortgage.” Their Lordships 
find themselves in agreement with this view and likathe High Court are of opinion that 
the debts were not antecedent but that the whole transaction was conceived amd carried 
out as part of the same bargain. ° 

In accordance with ffese views they would dismiss the appgah and confirm the - 
decree of the High Court and will humbly advise His Majesty accordingly. - 
As the respondents have not appeared, there will be no order as to costs. 


Present : 
Lorp THANKERTON, LORD WRIGHT AND SIR MADHAVAN NAIR. 


“MADHORAM SAND v..KIRTYA NAND SINHA* 


Transfer of Property Act (IV of 1882), Sec. 52—Lis pendens—Appticability of doctrine— 
Partial subrogation, whether permitted. 

A mortgage executed after a mortgage decree and during the course of execution pro- 
ceedings ig subject to the doctrine of lis pendens, under s, 52 of the Transfer of Pro- 
perty Act, 1882, both before and after its amendment in 1929. 

A person claiming to be subrogated to the rights‘of a morfgagee must pay the entire 
amount of the incumbrance in question. Paythent of a portion only of the encumbrance 
is not sufficient, Such a qualificstion of the right of subrogation applies whether the 
right ia claimed under the statute or the pre-existing law. 

A Raja Janaki Natk Roy v. Raja Pramatha Nath Malia, followed.” 
Gurdeo Sing v. Chandrikak Sing,? approved, 


THE facts appear sufficiently from the judgment. 


W. Wallach, for the appellants. 
Sir Thomas Strongman K. C. and H. D. Cornish, for tha respondents. 


Sik MADHAVAN Narr. This is an appeal from a decree of the High Court of Judi- 
cature at Patna dated March 19, 1937, which affirmed granting additional relief to the 
Plaintiffa (respondents before the Board) the decree dated March 28, 1933, passed 
in their favour by the Subordinate Judge of Purnea. 

The appeal is by defendants lst party. 

Fhe plaintif respondents damed the suit piney which consis of a Ane 
pies share of a certain mahal bearing tauzi No. 1298 in the District of Purnea, as 
Purchasers in execution of a mortgage decree.” 

The facts are somewhat complicated, but are not in dispute and may be summarised 
as follows :—The suit property was originally part of an estate known ag the Srinagar 
Raj, and the lands in tauzi No. 1298 were originally in an estate which bore the 
No. 1273. The proprietors of the tauzi were three brothers, two of whom Kalikanand 
and Kamalanand, the sons of Rani Jagrama, held a two-thirds share of it jointly, 
while the third.share was owned separately by their step-brother, Nityanand Singh. 
In 1894, the estate was partitioned by the Collector under the Bengal Estates Parti- 


* Decided, June 29, 1944. Appeal from 8, c..42 Bom. L. R. 389. 
atoa. s 2 (1907) I. L. R. 36 Cal. 18%. 
1 (1939) L. R. 67 L A. &, 
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tion Act. This resulted in the estate being split up into two tauzis, one of a two- 
thirds ehare—the «property of Kalikanan and Kamalanand, bearing the old tauzi 
No. 1273, and the other of a third the property of Nityanand bearing a new 
number, tauzi No. 1298. Rani Jagrama was given a maintenance of Rs. 1,000 a 
month charged upon the entire property, the three brothers being bound to contri- 
—bute equally to the payment of this allowance. Kalikanand and Kamalanand sub- 
sequently purchased the share of Nityanand. ° 

On August 15, 1905, Kalikanand and Kamalanand executed a simple mortgage for 
Ra. 1,00,000 of certain of their peoperties including the two annas gnd eight pies 
share of the estate bearing tauzi No. 1298 (the suit property) in favour of one Ram- 
suram Prasad. The mortgagors are now represented by their descendants, defendants 
"Noa, 6 to 13, referred to in the pleadings as defendants 2nd péfty. They are respond- 
ents Nos. 12 to 19 before the Board. i 
On November 13, 1907, Kalikanand and Kamalanand executed in favour of the 
appellants a simple mortgage for Rs. 11,200 of their properties mentioned in the 
deed (Ex. A2) which included tauzi No. 1273. It was described in the deed as 
follows :— 


e 


Taui No. Name of Taluka Pargana District Extent of share 
Sadr. Jama, 

Rs. As. Pa. 

7500 7 7 


The deed did not specify in the schedule tauzi No. 1298. One of the questions 
arising in thé appeal is, whether this mortgage covered tauzi No. 1298. Tbe Subordi- 
nate Judge beld that it did, but the High Court held that it did not. The bearing 
of this question on the decision of the* appeal will be explained later. 

On April 29, 1910, Kalikanand and Kamalarfand executed-a mortgage of tauzi 


Nos. 1273 and 1298 and other properties in favour of the plaintiffe-respondents for 
over Rs. 6 lakhs. 


On September 16, 1912, Ramsuram ‘Prasad, the mortgagee under the bond of 1905, 
brought euit No. 546 of 1912 against the mprtgagors, impleading the plaintiffs- 
respondents as mortgagees under the above-mentioned subsequent mortgage of 1910, 
but not impleading the appellants, the mortgagees under the bond of 1907. He obtained 
a preliminary decree on December 17, 1914, and a final decreg on August 17, 1915. 
On September 26, 1921, Ramsuram filed his execution petition E. P. 113|1921 and 
the properties were brought to sale on April 23, 1921. At the said sale the suit pro- 
perty was purchased by the plaintiffe-respondents. When they attempted to take 
possession of it, they were resisted by the appellants, and then, the suit out of which 
this appeal arises, was brought by them for poasession of the same and for mesne 
profits. 

Their Lordships will presently refer to the claim of the appellanta to resist the 
plaintiffe-respondents, but to appreciate it, it is necessary that they should mention 
certain other evente. À 

Puring the pendency of suit No. 546 of 1912, on October 30, 1912, and June 20, 
1915, Kalikanand Singh for himself and as karta of the joint family consisting of 
himself, his eons and nephews executed two further mortgages of properties including 
tauzi No. 1298 in favour of one Raja P. C. Lal Choudhary for Ra 7 lakhs and 
Rs. 1,30,000 respectively. On December 7, 1916, he brought two suits for sale Nos. 765 
and 766 of 1916 on those two mortgages ; preliminary decrees were passed'on January 
23, 1918, and final decrees on April 8, 1919. In 1920 T. S. No. 1097 was filed by cer- 
tain members -of the mortgagore’ family to set aside the decrees obtained by the Raja, 
-and while it was pending he executed his decree (Execution Cases 78|79 of 1921) and 
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purchased the properties on February 7, 1922, subject to the prior charges of the 
appellants on their mortgage of 1907, an subject also to the prior charge of the 
plaintiff-respondents founded ọn their mo of 1910. It may be mentioned that 
some of the defendants filed objection Nos. 26 to 29, to set aside the sales. 

. On March 29, 1920, Rani Jagrama filed suit No. 225 for Rs. 1,61,194 for arrears 
of maintenance charged on the properties, joining as parties, ber eon Kalikanand and 

the ‘representatives of Kamalanand {deceased), the present appellants, Raja P. C. 
Lal Choudhary and the plaintiff-respondents. As the defendants 2nd party (defend- 
ants Nos. 6 to 13) now respondents Noe. 12 to 19, are the representatives of Kalika- 
nand and Karfalanand the mortfagors, it will be noticed’ that all the parties to the 
present suit were included sum he deiat il sai. 225 of 1920 brought by 
the Rani. - 

Thus, at the time when Raja R. C. Lal purchased the properti& in execution of his 
decrees, there were pending the Rani’s suit, T. S. No. 1907, brought to set aside the 
mortgage decrees obtained by him; and also miscellaneous cases 26 to 29 brought 
to set aside fhe sales which he had obtained in execution of his decrees. In the cir- 
cumstances, the Rani, Raja P. C. Lal, the appellants, and the mortgagors compromised 
their disputes. The compromise was entered isto on September 17, 1922, and was 
embodied in a decree passed on October 5, 1923. The present plaintiffs-respondents 
who were also parties to the Rani’s suit were not parties to the compromise. It is 
Bot explained, why. evewere Ie HOES Heweger ot Bene PADES ney a 
be bound by its terme. 

Moa tires oF Hk ceca ks EE eS ate BO es 
the Rani for her maintenance. The terms of the compromise have been well summa- 
rised by the High Court as follows :— 

“ Certain of the properties purchased by Raja P. G Lal were released from all claims on 
behalf of the mortgagors and from al} claims by Rani Jagrama. These are the items of 
property 47 in all contained in schedule A of the*compromise in the decree Ext. J(4). To 
dtecharge the balance of his claim unfer his mortgage, the properties set forth in schedule D 
were conveyed to him by the mortgagors and Rani Jagrama also released these properties 
from any daim by her. He‘also received a handnote for Rs. 1,30,000 executed by the defend- 
ants first party on behalf of the defendants second party, and his decree was deemed to be 
satisfied and he released from his mortgage charge, in favour of the mortgagora, certain items 
of property including tausis 1273 and 1298; the result being that he got Ra. 1,30,000 and a 
clear title to a considerable part of the property which he had purchased. The Rani released 
certain properties including tauzis 1273 and 1298 from her charge, in favour of the defendants 
first party and obtained a life tenure in respect of certain other properties and got 11 items 
set forth in schedule B with an absolute title Finally the defendants second party executed 
on the 18th September, 1922, a usufructuary mortgage in respect of the properties released 
in their favour including the two tauzis in question in favour of the defendants first party 
for Ra, 5,00,000, a part of which was made up by the handnote for Rs. 1,30,000 which was 
in effect borrowed from the defendants first party and the balance by the amounts due to 
defendants first party from defendants second party on the mortgage bond of 1907 and 
certain handnotes and a hundi after adjustment. As to the Rani’s sult, the amount of 
Rs, 89,000 due on this was reduced in proportion to the property which she had released in 
favour of Raja P. C Lal and the defendants fist party and decree was passed 
the mortgagors and the other defendanta for sunfs aggregating about Ra. 60,000.” i 
- In pursuance of the above compromise, on September 18, 1922, the mortgagors 
executed in favour of the appellants a usufructuary mortgage which included tanzi 
No. 1298 amongst other properties. In 1923, the plaintiff-respondents sued the mort- 
gagors on the mortgage bond of 1910, and obtained a preliminary decree on September 
18, 1926. 

The appellants took posesion of the suit property on the strength of the usufruc- 
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tuary mortgage dated September 8, 1922, as it included tauzi No. 1298 amongst 
other properties and resisted the plaitiffe-respondents when they sought to take 
possession of it as purchasers in executifn of the decree in suit No. 546 of 1912. 
The plaintiffe-respondents contended tit the usufructuary mortgage could not affect 
their rights acquired during the pendency of suit No. 546 of 1912 to which the mort-. 
gagors were parties ; in other words, that the doctrine of lis pendens affected the mort- 
gage and that the appellants derived.no rights under it as against them Amongst 
other matters, it was contended by the appellants that the principle of lis pendens 
could not be invoked by the plaiptiffe-respondents in the circumstances of the case, 
that the*usufractuary morfgage of 1922 was executed to pay off the Mortgage of 1907 
which included the suit property and that their right to redeem it on the strength 
of that mortgage sags not affected by the decree in suit No.#646 of 1912 as they had 
-. ot been made parties to it as subsequent mortgages. It was also their contention, 
SGaticy sce ioe elite eins Gen Rant Jogaais tal cher the wares 
perty under the partition decree of 1894 and in consequence, their rights had priority 
over the mortgage of August 5, 1905. 

On the above contentions, the following questions arise for determination :— 

1. Is the usufructuary mortgage fated September 18, 1922, affected by the doctrine 
of Hs pendens as alleged by the plaintiffe-respondents ?- 

2. Are the appellants entitled to redeem the suit property as holders of the mort- 
gage of 1907? f 

3. Are the appellants entitled to any right of subrogation? - 

The Courts in India decided all these questions in favour of the plaintiffe-respondents. 
“The Subordinate Judge gave them a decree for posession of the property and for 
mesne profits from date,of guit till recovery of pogsession ; but he gave them no decree 
for mesne profits anterior to the institytion of the suit. ‘The appellant appealed from 
the decree, and the plaintiffs-respondents filed,a memorandum of crose-objections. 
The High Court dismissed the appeal, and allowed tbe memorandum of objections. 
Their Lordships will now consider the questions In order :— ; 
It appears to their Lordships that the plea of lis pendens is well founded. The usu- 
fructuary mortgage in question was executed by the mortgagors wbo were parties to 
suit No. 546 of 1912 before it ended on April 2? by the purchase of the suit property 
by the plaintiffs-respondents. It cannot therefore affect their rights ; on the other hand, 
the mortgage bond is affected by the doctrine of lis pendens. The doctrine applicable 

to the case is that enacted in s. 52 of the Transfer of Property Act (IV of 1882) 
Se as se eo as the mortgage came into existence 
before the amendment came into force. ‘The section limits the applicability of the 
doctrine so far as concerns the present appeal to purchases made during the “ active 
prosecution” in any Court of a “Contentious Suit or Proceeding,” It was argued, 
by Mr. Wallach that in this case it could not be said that there was a “ Conten- 
tious Suit,” nor could it be said that there was an “active prosecution” of the 
same. It is to the credit of the leaned counsel that he did not appear to their 
Lordships to overstress the point as the proceedings in the case amply ehow that the 
Sit was contentious, that it was kept alive and that the proceedings in execution were 
carried on actively as may be judged from the various entriea in the “ order sheet.” 
A tnortgage executed after a mortgage decree and during the course of execution pro- 
ceedings is undoubtedly subject to Hs pendens. No useful purpose will be served by 
Aiacis tbe worda TETTRE to by Mr Wallet as he sectice, bap now been amended 
by substituting the words * ‘ pendency ” for the words “ active prosecution ” ; and the 
words ‘ ‘any Suit or Proceeding which is not collusive” for the words “a Contentious 
Suit or Proceeding.” 

The next question relates to the right of the appellante to redeem the mortgage of 
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1907. The learned counsel argued that the effect of the usufructuary mortgage was 
merely that they were enabled to enforce their mortgage of 1907 without recourse to 
~a suit and that their possession under the (sufructuary mértgage was no more than 
possession under their earlier mortgage which was prior to the rights acquired by the 
plaintiffs-respondents under their purchase, and that they were not affected by the 
decree in suit No. 546 of 1912. It is clear that this plea cannot avail them unless 
their mortgage of 1907 covered taum No. 1298 on which point the High Court as 
already mentioned, differing from the Subordinate Judge, has found against them. 
The Subordinate Judge based hig conclusion that ethe taugi No. 1298 is included in 
the tauzi No. 1273 mentioned in the deed of 1907 mainly on the sédar-jamea 
(revenue) of that tauzi given in the deed. It is not disputed that tauzi No. 1298 
is not specifically menff®med iff it. His reasoning may be givegsin his own words. 
“ But the revenues of that tauzi ‘ind tauzi No. 1298 appearing from the D registers 
[Exts. L and L1] to be Rs. 4,827-8-1 and Rs. 2,413-12-0 respectively, their total comes 
up to Rs. 7,241-4-1 which approaches the revenue of Rs. 7,050-7-7 mentioned in the 
bond [Ext. A (2),] more nearly than the revenue of tauri No. 1273 alone.” This 
reasoning. was not accepted by the High Court for the reasons, that the number of 
the tauzi is 1273 which is specific, that the sad@r-jama mentioned in the document 
itself, Rs. 7,500, does not correspond with the actual aggregate sadar-jamo of tauzis 
1273 and 1298 which is admitted to be Rs. 7,241, and what is mord important, that 
the amount of the jama cannot be held to indicate the property from which it is 
collected as it is conceivable that it might vary from time to time, whereas the pro- 
perty recorded under a particular tauzi No. cannot vary. With this reasoning of the 
High Court their Lordships desire to express their entire agreement. If the tauzi 
No. 1298 is not included in the deed of 1907, then, no further question of the appel- 
lants’ right to redeem the suit property based on that mortgage can arise. 
The last point raised relates to thé right of gubrogation claimed by the appellants. 
It will be remembered that the Rani had a charge over tauzi No. 1298, and various 
properties of the raj under the partition decree of 1894. Their Lordships 
understand the appellants’ contention to be that as at the time of the compromise they 
advanced Rs. 1,30,000, and as a resylt of that advance the Rani released the charge 
which she had over tauzi No. 1 and other properties ; they are entitled to be subrogated 
to the rights of the Rani over the suit property. This contention was disallowed by 
the High Court on the ground that partial subrogation is not permissible in law. 
The reasoning of the learned Judges with which their Lordships agree is that it is 
impossible by analysing the terms of the compromise to find out what, if any, pro- 
portion of the advance of Rs. 1,30,000 is to be attributed to the release by the Rani 
of tauzi No. 1298. They also added that “ The Rs. 1,30,000 advanced by the appel- 
lants to the mortgagors was really to pay off Raja P. C. Lal and the consideration for 
this loan was the usufructuary mortgage of 1922. In any event on the almost im- 
possible supposition that the defendants first party are to be subrogated to Rani Jag- 
Tama’s right, Rani Jagrama had merely a right to put the property charged to sale 
and could not claim a right to possession ; so that the defendants first party cannpt 
claim a right to possession as against the plaintiffs.” These observations are not with- 
out force. 


Partial subrogation is now disallowed- by paragraph 4 of s. 92 of the Transfer of 
Property Act. -This section is new and was inserted by the amending Act XX of 
1929. Alter explaining the nature of “ subrogation” in para. 3, para. 4-of the 
section states that :— 

“Nothing in thiasection shall be deenfed to confer a right of subrogation on any person 
unlese the mortgage in respect of which the right is claimed has been redeemed in full.” 
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In Raja Janaki.Nath Roy v. Raja Pramatka Naik Malia, their Lordships, approv- 
sing: the dictum ef Mookerjee J. in Gur o Sing v Chandrika Sing? that “a person 
who claims to be subrogated to the righ of a mortgagee must pay the entire amount 
of the incumbrance in question” and “ t payment of a portion only of the incum- 
brance is not sufficient,” observed that “sych a qualification of the right of subroga- 
tion applies whether the. right is claimed under the statute or the pre-existing law.” 
The usufructuary -taorfgage in the present casg which ia of the year 1922 is covered 
by this decision. - Rs uA ae : 

As the appellants have not begn able to establish their claim to the suit property 
on any of the grounds urged by them, the appeal fails and should be dismissed with 
the costs of the plaintiff-respondenta. Their Lordehipe will humbly advise His Majesty 
accordingly. +m 3 e` a 

Solicitors for appellants: Hy. S. L. Polek & Go. 

Solicitors for respondents : Douglas Grant & Dold. 


Present : 
LORD Porter, Lore GODDARD AND SIR MADHAVAN NAIR. 


VIRAPPA CHETTIAR v. PERIAKARUPPAN CHETTIAR.* 
Findings of fact—Appreciation of oral evidence—Trial Court—Appeal Court—Practice—Privy 
and agent—Accounts between—Con{roversy about items of accowrd- 
ing—Privy Council—Appeal—Whether such controversy can be raised in appeal. 
In a case where the findings as regards facts have been drawn from argumentative 

‘inferences from the testimony, oral and documentary, produced by a witness, and depend 

upon the weight of qvidence and the inherent probabilities of the story, and not on the 

credibility induced -by his whole gemeanour in the witness box or the manner in 
which he answerg questions, the trial Court is in no better position than the Court of 

Appeal in discovering the truth & ‘ 

In taking account between a principal and hiseagent the controversy relating to ordi- 
items of accounting does not form proper subject-matter for an appeal to His 

Majesty in Council, a 

N. R. Kapur v. Murli Dhur Kapur} followed. 
. THE facts appear from the judgment. - 
=> Sir Herbert Cunliffe and P. V. Subbe Rao, for the appellant. 

J. M. Porikh and Raph Parikh, for the respondent. 

. Sm MADHAVAN Nam. -This is a consolidated appeal from a decree of the High ` 
Court of Judicature at Madras dated October 21, 1940, which modified a decree dated 
March 26, 1937. , 

The appeal arises out of a suit brought by the appellant representing the joint 
Hindu family firm AL. VR. ST., which carried on business as money-lenders, against 
its agent the respondent, for’ accounts. 

The dispute between the parties noW relates to the liability of the respondent with 
teference to certain iterns of account decided against the appellant by the High Court. 
Tt may be mentioned that the respondent though an agent of the appellant’s firm was 
authorised to carry on business for hie personal benefit and to draw from the firm 
for that purpose, and the accounts disclose that he was carrying on business on behalf 
of some of his relations and “ possibly of some relations of the plaintiffs also.” 

The business of the family carried on at Bhavani in the Coimbatore District of 
the Province of ‘Madras, with which this litigation is concerned, was started in 
1 (1989) L. R, 67 I. A. 82, `” * Decided, October 17, 1944. App&al from 


8.c 42 Bom.” L. R, 339. a 
2 (1907) I. L. R.-36 Cal. 198. 3 (194) L. R 71 I. A. 149, 
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igi ‘by’ the father gihe ‘appellant Vispa aad his ea teases Lehin apd 
Ramanathan. The father died in 1913. ‘Roe first agent of the firnt was onè Sundera- 
Taj. The period for which eaeh agent was appointed lasted’ for about three years, more 
or lesa. OE agency telered to.ccWie fice wed Cadet a Se 1914, 
when the agency of the respondent commenced. He was appointed agent successively 
for 1914-1917, 1917 to August, 1919, August, 1919 to Auguet,~1922, referred to as 
the 2nd, the 3rd, and the 4th period of agency. »His 5th periòd of agency commenced 
in August, 1922. 

In November, 1924, the appellant whò was appointed receiver on December 3, 
1923, in a paftition suit brought by their maternal grandfather on behalf òf himeelf 
and his minor brother against thelr elder brother Lakshmanan on account of mis- 
Management, and had“®een irf that capacity superintending the @miness at Bhavani, 
terminated the respondent’s agefcy, and brought on December 20, 1924, the suit 
which has given rise to this appeal, charging him with misappropriation, and falsi- 
fying accounts, and praying for a decree to direct him to render due and proper 
accounts, to deliver what are known as rokka chittei accounts, and to pay a sunt of 
Rs. 68,955-15-6 with interest and. for other relief. 

The rokka chittai actounts which were called for, were produced by. the respondent 
in Court in January, 1925: Before proceeding further, it will be advantageous to 
state the nature of these accounts as a large amount claimed in the suit is based on 
entries contained therein. These accounts do not give particulars of anything but 
contain only memoranda wherein credits and debits are entered without any detail. 
The following passage taken from the judgment of the High Court explains their 
nature and the other account books in this case :— 

“Tt may be observed here that these rokke chittei accounts werg intended to relate mainly 
to dealings or transactions of a provisional character, and covered not merely the dealings 
of the plaintiffs firm, but alsa dealings*which the defendant was authorised to carry on for 
his own personal benefit as well as dealings whictf he was carrying on on behalf of certain 
persons who can be conveniently referred to as the relations, for among them were certainly -> 
defendant’s wife, sister and daughter and possibly—though this does not clearly appear— 
some relations of the plaintiffs. Regular accounts conalsting of bound day-books and ledger- 
books were maintained in respect of th® dealings of the plaintiff's firm and the defendant's 
own individual deslings and somewhat lesa formal accounts were also separately kept im the 
form of small stitched note-books in respect of the dealings of these relations, which were 
far fewer in number and smaller in extent. The røkka chittets which related in part to 
dealings under each of the above categories were small loose sheets of papers strung together 
and were thus of an informal character. It is common ground that these rokka chittats 
were mostly written by one or other of the three derka who were employed in the plaintiffa 
firm and were working under the defendant.” 

By the judgment of the High Court in appeal, dated November 17, 1931, which 
modified the preliminary decree passed by the Subordinate Judge on December 3, 
1928, it was held that the respondent should reader accounts during the 4th peribd of 
his agency commencing from February, 1922, the date of the institution of the parti- 
tion suit, and for the 5th period till its termination. As the respondent had not delj- 
vered rokka chittais till after the suit was filed the High Court also held, as mentioned 
in the judgment now under appeal, that the appellant and his brothers “ were entitled 
to call “upon the respondent to render an account of the transactions disclosed by 
the rokka chitteis and not covered by the other accounts which*the respondent had 
arene Cervara HSU us ape auigat Teate ho be) peo prior 20: eb 
Tuary, 1922.” 3 

The Subordinate. ‘Judge appointed an,“ E E PE E E and he 
submitted a report with reference to the various memoranda filed by the appellant. 


R. 77. 
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~Both parties filed objections to this report. The Subordinate Judge then referred 
these objections fo another person, a “Qbmmissioner,” who after examining various 
-~ witnesses submitted his report ‘considering the liability*of the respondent in the light 
of the evidence. 
i The liability of the respondent now in dispute before the Board relates to what are 
: called petti veravu (box-credit) and petti pathu (box-debit) in Memo. No. 2, Memos. 
Nos. 9, 10, 11, 12, and 15, and the memorandum relating to “Certain transfer en- 
tries.” These are various items in the taking of accounts between the principal and 
his agent with respect to the tranfactions carried og by the latter during his agency. 
It has been held by the Board that in a case of taking accounts where no question of 
“principle is involved the decision of the High Court on the various items should be 
treated as conclusive’ unless the appellant can proye that tf decision is beyond all 
question erroneous. [See the practice note*in the case of Lala Hakim Rait]. Their 
Lordships will now examine the case of the appellant with reference to the various 
. memoranda in the light of the principle laid down ‘in this judgment. 

Memo. No. 2 petit varavu (box-credit) and petii paiku (box-debit) are various 
entries of credit and debit which the auditor has collected from the rokka chittut 
accounts. On the whole, these entries balance each other arfd nothing is found due 
to the appellant’s firm. The appellant’s case as regards these items is that the “ box” 
referred to is the firm’s cash chest, peitti veravu representing moneys received on 
behalf of the firm, and later on, misappropriated by the respondent, the repayment 
entries with reference to them, noted as petti patku being absolutely fictitious. The 
respondent’s case is that the “box” represents a “small chest” in which the morieys 
of his relatives were kept, that these moneys were being borrowed when there were 
not funds enough in tHe firm for doing business and entered as petti veravu in the 
rokka chiitai ; and when they were repaid entries were made under the name peitti 
‘pathu. The total amount claimed, by the® appellant under petti varavu is 
Rs. 10,398-11-6. Both the Commissioner and the Subordinate Judge have found 
‘that the case of the appellant is true, but that finding has been set aside by the -Hegh 
Court. It ig true that the entries are admitted by the respondent, but having regard 
„to the case set up by him, the amounts received as feiti veravu are not Moneys which 
cbelong to the appellant’s firm, In view of the contentions of the parties, the real 

-:question for consideration is whether the petit varavy entries represent the moneys 
“paid into the firm as represented by the respondent, or are they motieys received by 
-hint on behalf of the: firm ? In this connection it should be noticed that the charge 
“against the respondent as ‘originally put forward before the auditor was that “ these 
“transactions relate to private dealings of the respondent’s wife and sister” and he 
noted that “after hearing evidence the Court has to decide whether the transactions 
are temporary misappropriations. The defendant denies the plaintiffs allegations ` 
but has not offered any proper explanation.” It is obvious that the original claim 
related only to interest on ‘sums unauthorisedly used by the respondent but sub- 
sequently returned by him. However, the present case was later on developed by 
the appellant through the evidence of P.W. 9. The respondent met it by relying on 
Ex. IX series which he sought leave to produce in addition to the ‘evidence which 
he had already tendered. ‘These exhibits show as pointed out by the High Court 
that the respondent had a “ sinwa pelti” (small box) in which the moneys belonging 
to his relations were kept and that now and again sums from this box were sent to 
the appellants firm and credited in the chitiai. This probabilises’ the case of the 
respondent. Even the evidence of P. W. 9 lends some support to the case of two 
boxes set up by. the respondent. On this point, the. question is one of evidence and 


a 


1 (192) L. R. 69 I. A 172,” 
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the respondent’s case has been accepted as true by the High Court. P. W. 9 says 
that one of the three sources which constifites petti veravu is this? viz. “that debtors 
of the firm, when they pay iato the firm loans, a portion alone is credited in 
the accounts with :reference to the said ¢ and the balance alone is shown as petti 
veravu.” If this is true, then there is considerable force in the remark of the High 
Court “ How the original entries made in the regular accounts at the time of the 
advance of the loans, the correctness of which is not questioned-could be squared with 
the alleged false entries showing smaller sums as received has not been explained and 
no single instance of such discrepancies in the regular agcounts has been brought to 
our notice.” “Thig throws: considerable suspicion on the appellant’s case with respect 
-to petit veravu. Their Lordship? have been taken through the entire evidence of 
the parties relating tomtleis item in Memo. No. 2, and they havesmet been able to find 
-that the learned Judges have disregarded any principle of law in arriving at their 
conclusion which appears to them to be borne out by the evidence. In this connection, 
their Lordships must refer to the atgument which Sir Herbert Cunliffe, the learned 
counsel, urged with great emphasis namely, that the High Court in accepting the 
testimony of the defendant as the basis for its finding on this point has not given 
due and sufficient regard to the well-known rflle, that on a question of credibility 
of a witness great weight ought to be given to-the judgment of the Judge sho saw 
and heard the witness. As regards this argument, their Lordahipe, besides saying 
that the High Court has arrived at its conclusion on a consideration ofthe merits of 
‘the evidence, need only observe that the argument as applied to this case is fallacious, 
as neither of the Courts which had to decide the case had the benefit of seeing and 
hearing the witness ; and the “ Commissioner” who had that advantage does not in 
his report base his conclusion on the demeanour of the witness in the witness box 
or the impression produced by him on his migd. They may also add, that in a case 
like the present, where the findings gs regards facts have been drawn from “ argumen- 
tative inferences” from the testimony, oral amd documentary, produced by a witness, 
and depend upon “the weight of evidence” and “the inherent probabilities of the 
story,” and not on the credibility induced by this “whole demeanour in the witness 
box,” or “the manner in which he answers questions,” their Lordshipe think—as they 
have often expressed in their previdus decisions—that the trial Court is in to better 
position than the Court of Appeal in discovering the truth. Turning now to the 
liability of the respondent raised in the- other Memos., the learned counsel for the 
appellant has frankly, and in their Lordships’ opinion rightly, admitted that it is 
difficult to say that any question of principle is involyed in the consideration of 
those items, though he tried strenuously to show that the findings called into question 
are all erronequs. It may be observed, that the Courts in India have recorded con- 
current findings against the appellant on the matters raised in these memoranda. 
However, their Lordships will deal with these items very briefly, as they were dis- 
cussed before them in the endeavour to find out whether any case in which the Board 
will interfere can be made out in this appeal.. 

Memos. Nos. 9, 10 and 11 are very much of the same character. They relate to 
collections made by the respondent from his own debtors, neglecting to collect the 
amounts which they owed to the firm also. lt is said with respect to them, that the 
respondent has shown a neglect of duty and attended to his own business sacrificing 
the due interests of his principal ; but the learned counsel has not been able to show 
that the Courts have in any way misdirected themselves in law in dealing with the 
questions, nor was he able to show that the findings are erroneous. The same may 
be said about Memo. No. 12, which refers to the respondent’s transactions with the 
_ clients of.the plaintiffs firm in spite of the prohibition with respect to such dealings : 
Memo. No. 15 relates to misappropriations alleged to have been made by the res- 
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pondent of amounts paid by various persons, false debits being entered against them. 
Both Courts have’ rejected this charge forfvalid reasons. The next charge relates to 
what have been called “ Transfer entries.’4 Balances appearing in certain accounts are 
eaid to have been wrongly tranaferred td certain other accounts. The respondent’s 
explanation which appears to be satisfactory has been accepted by both Courts. Their 
Lordships’ attention was next drawn to the order of the High Court with respect to 
samans (bonus), and the order which the leamed Judge, passed as regards costs, 
on these matters also, their Lordships are not able to say that any principle of law has 
been disregarded by the High Coust. 

On the’ whole, in their Lordshipe’ judgment, the Controversy raised With respect to 
the various items in this appeal, all relate to ofdinary items of accounting in the 
taking of accounts*twtween a principal and his agent, afd do@met in the language used 
by the Board in a similar case, “form proper subfect-matter for an appeal to His 
Majesty in Council.” [N. R. Kapwe v. Murli Dhar Kapur]. Their Lordships will 
therefore humbly advise His Majesty that this consolidated appeal should be dismissed 
“with costs to the respondent. 

Solicitors for appellant : Hy. S. L. Polak & Co. 

Solicitors for respondent : Lember? & White. 2 


Present : 
LORD RUSSELL, LORD GODDARD AND SIR MADHAVAN NAIR. 


GOVIND RAM v. MADAN GOPAL.* 


Composition deed declaring trusi—Registyation—Indian Registration Act (XVI of 1908), 

Sec, 17(2) (i)—Indian Trusts Act (II of 1882), Sec. 5—Stare decisis—-Appellate Comrt—- 
Inierference with decisions of long standing. 
. A composition deed by which a debtor conveys an immoveable property of the value of 
Ra, 100 and upwards upon trust for conversion and sale and the proceeds to be distribuf®d 
among his creditors though exempted from registration under qa 17(2) (i) of the Indian 
Registration Act, 1908, is compulsorily registrable by virtue of s. 5 of the Indian Trusts 
Act, 1882. 

Upon entering into such a compoaition deed the debtor ceases to have any interest 
in the property conveyed ta the trustee; Dede only Diterestea dni The Surpiua piooeedi, 
if any result. 

Matukchond v. Malah and Okandraskankar v. Bai Magon,® overruled, 

An appellate tribunal does not lightly interfere with decisions of long standing, es- 
ppecally in taset here fheir reversal: might jeopardise .cquetiig Stes. scqulred on the 
faith of their corrections. 


‘THe facts appear sufficiently from the igent 
Sir Thomas Strangman K. C. and S. P. Kkambaita, for the appellant. 


C. S. Rewcastle K. C. and R. Ritson, for respondent No. L 
Respondents Nos. 2, 3, 4, 5'and 6 were not represented before thie Board. 


Lord RussELL. The point for decision on this appeal from the High Court at 
Allahabad is short, but not free from diffculty. ‘The relevant facts which gave rise 
to it must first be stated. ° 

One’ Seth Kashi Nath obtained a decree (in a’ Suit No. 42 of 1930) against the 
present respondents Nos. 2, 3 and 6, and one Lala Sagarmal. Lala Sagarmal is dead, 


ee "November 23, 1944. À a 6 Bom. L. R. 296. 
j ovember 22, 1 ppeal 8, (1914) T Le R. Sb Bom 56, 
from Allahabad. S.C 16 Bom. . 256. 
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and his sons, the present respondents Nos. 4 and 5, were substituted for him on the 
record in the present suit. Respondent, No. 6 has been declared insolvent and 
the Official Receiver, ee 
For convenience the original defendants to%euit No. 42 of 1930 or those representing 
their interests from time to time will all be included in the words “the debtors.” 
Seth Kashi Nath having obtained his decree applied to attach certain immovable 
property as being the property of thé debtorstand liable to be sold in execution of the 
decree. He was met by an objection filed on behalf of the present appellants claiming 
the property gs trustees under a,deed of May 25% 1929. e The objection was allowed. 
Thereupon Seth Kashi Nath commenced the suit in which this appeal arises, claiming 
a declaration that the property was liable to be attached and sold in satisfaction of 
his decree. To that Wi he Joiped the present appellants as ceMdefendants with the 
debtors. By his plaint he alleged that fhe said deed was a collusive and fraudulent 
document. He also alleged that it had not been registered. By their written state- 
ment the appellants alleged that there was no necessity for the deed being registered, 
and that the plaintiffs allegation as to want of ‘registration had no effect. 

‘The deed in question was a composition deed ky which the debtors conveyed asaigned 
and transferred to thé appellants (therein called the trustees) (1) the lands, here- 
ditaments and premises described in the 1st Schedule thereto, (2) the shares and 
other personal properties the particulars whereof were contained in the 2nd Schedule 
thereto, and (3)' all other the property of the debtors and each of them except the 
property described in the 3rd Schedule thereto, upon trust for sale and conversion, 
the proceeds to be divided among the “ creditors” (as therein defined) of the debtors 
as therein provided, and the surplus (if any)| to be paid to the debtors. The deed 
contains powers and provisions commonly found in a compesition deed which creates 
a trust of property for the benefit of creditofs. 

The point at issue can now be stdted—it is whether by reason of a 17 of the Regis- 
tration Act, 1908, the deed of May 25, 1929 (hereinafter called the said deed), was 
éxempt from any requirement to be registered, notwithstanding that s. 5 of the Trusts 
Act, 1882, enacts that no trust in relation to immovable property is valid unless 
registered. 

The rial [ops dered ths: quit, hiding Ghat the ead deod was collate doai: 
ment, and was not binding on Seth Kashi Nath. The appellants appealed to the 
High Court. Pending the hearing of the appeal Seth ‘Kashi Nath died. His son 
(the present respondent No. 1) was substituted for his father on the record. 

The High Court held that the said deed, not having Been registered in accordance 
with s. 5 of the Trusts Act, 1882, was invalid. . The appellants however had applied 
to be allowed to amend their written statement, and to plead that the defect due to 
non-registration had been cured by the registration of a document dated June 6, 1929, 
and the High Court made an order on September 26, 1935, (1) setting aside the 
decree of the Court below, and (2) remanding the case to that Court to dispose of 
it after hearing argument and any relevant evidence as to the effect of the registered 
- document of June 6, 1929. The case was then heard before the Civil Judge, who held 
` that the registered deed did not cure the defect. He accordingly, by. decree 
December 14, 1936, declared that the immovđble properties in suit and specified in the 
plaint were liable to be sold in satisfaction of the decree in the suit No. 42 of 1930. 
The appeal by the present appellamts fom thie decree was dismissed by decree of the 
High Court of November. 9, 1938. It is from this decree that the present appeal has 
been brought. 

It is convenient at this stage to state that no point now arises in regard to the 
alleged curative effect of the document of June 6, 1929. The argument was not 
pressed before the Board by counsel for the appellants, and very properly, for in 
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their Lordshipe’ opinion there is nothing in it 

Their Lordships now proceed to consider in detail the relevant enactments. The 
Registration Act, 1908, is an Act consolidating the Jaw céntained in previous Acts and 
repealing those Acts. Its most impo section in connection with the present 
appeal is s. 17, the relevant provisions of which run thus :— 

17. (1) The following documents shall be registered, if the property to which they relate 
js situate in a district in which, and if they Wave been sexecuted on or after the date on which, 
Act No. XVI of 1864, or the Indian Registration Act, 1866, or the Indian Registration Act, 
1871, or the Indian Registration Act, 177, or this Act came or comes into force, namely :— 

(a) e 
_ (b) other non-testamentary instruments which purpogt or operate to create, declare, assign, 
limit or extinguish, whether in present or in future, any gight, gifle or interest, whether 
vested or contingent, "OP the value of one hundred rupees and upwards, to or in immoveable- 
property ; 

(c) non-testamentary instruments which acknowledge the receipt or payment of any con- 
sideration on account of the creation, eraann, assignment, limitation or extinction of any 
such right, title or interest ; and 


(d) an 
ey Nothing in clauses (b) and‘(c) ©f sub-section (1) applies to—(1) any composition 
$ 3; OF .... ` 

It will be observed that there is not, in terms, any direct provision enacting that 
no composition deed need be registered, or that no cothposition deed may be registered. 
There is in terms only a provision that nothing in cls. (b) and (c) of subs. (1) 
applies to any composition deed. These words are, their Lordships think, open to 
two constructions, viz. : they might be construed as meaning (A) that all composition 
deeds are exempt from any requirement to be registered, or they might be construed 
as meaning (B) that all composition dgeds are exempt from the requirement to be 
registered imposed by that Act :.in other words, that a composition deed is not re- 
quired to be registered because it purporés or operates to do any of the things enume- 
rated in (b)eor because it acknowledges the receipt br payment of a consideration om 
account of the matters enumerated in (c). Construction A would, in the case of 
composition deeds declaring trusts of immovable property, clash with s. 5 of the 
Trusts Act, 1882 ; construction B would not. e 

Section 5 of the Trusts Act is in the following terms :— 

5. No trust in relation to immoveable property is valid unless declared by a non-testa- 
mentary instrument in writing signed by the author of the trust or the trustee und registered, 
or by the will of the author of the trust or of the trustee. No trust in relation to moveable 
property is valid unless declared’ as aforesaid, or unless the ownership of the property ia trans- 
ferred to the trustee. 

These rules do not apply where they would operate so as to effectuate a fraud. 


Their Lordships prefer the construction which involves no clash with s. 5 of the 
Trusts Act, 1882, and they are strengthened in this view by the following considera- 
tions. When the Trusts Act, 1882, came into force, the Registration Act then in 
existence was the Act of 1877 which contained (in s. 17) similar provisions to those 
in & 17 of the present Act. Notwithstanding the fact that composition deeds very 
commonly involve the declaration of a trust of immovable property, it was deemed 
necessary or advisable to enact that no trfist in relation to immovable property should 
be valid unless registered. Registsation thus was made essential to the validity of 
every such trust notwithstanding the existence Df the old s. 17. Nor can the sub- 
sequent enactment of the Registration Act, 1908, be said to have affected the position 
ag it existed under the Trusts Act, 1882, for thd Act of 1908 is a Consolidation Act 
and contains a section (8. 93) which provides :— 

(1) The enactments mentioned in the schedule arë repealed to the extent specified in the 
fourth cotumn thereof. - 
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(2) Nothing herein contained shall be deemed to affect any provision of any enactment 
in force in any part of British India and not hereby expressly repealed. | 


The late Sir Dinshah Mulla iñ his work which deals with the Registration Act, 1908 
(2nd Edn., p. 309), remarks in reference td this section : “ The principal enactments 
referred to are the Transfer of Property Act, æ. 54 and 59, abolishing optional reg- 
istration in the case of sales and mortgages, the Bengal Tenancy Act, and other enact- 
ments containing special provisions relating tò the registration of certain documents.” 

It was urged on behalf of the appellanta that by virtue of the definition clause in 
the Trusts Ag, 1882, the word," registered,” ims. 5, peant registered under the 
tegistration law for the time being in force, and that since the Registration Att now in 
force did exempt composition deeds’ from registration, the requirement of registration 
in s. 5 of the Trusts ABE 1882? could not apply to the deed in question. This conten- 
tion ig based on construction Af which ‘their Lordships have rejected ; but in any 
event their Lordships think that the words in the definition clause refer only to the 
method and procedure of effecting the registration which is required by s. 5. 

A further argument was adduced on behalf of the appellants to the following effect. 
The Transfer of Property Act by ss. 54, 59 and 107 required-the registration of certain 
documents of sale, mottgage, and lease, respecfively, which by reason of the small 
value involved would not have required to be registered under the Registration Act, 
1908. Section 4 provided that those sections were to be read as supplemental to the 
Registration Act. The question arose whether s. 4 operated to apply to documents 
which were covered by æ. 54, 59 and 107, but which had not been registered, the 
sanctions which a. 49 of the Registration Act, 1908, applied to documenta which were 
covered by that Act but which had not been registered. As a result of two full bench 
decisions, Rama Sahu v. Gowro Ratho: and Sohan Lal v. Moken Lal, which decided 
that s 4 had not that operation, s. 49 of the Registration Act was amended so as to. 
take unregistered documents which» should have been registered under the Transfer 
of Property Act subject to the sanctions enact&d in s 17 of the Registration Act. It 
Was pointed out that no similar amendment had been made in regard { the docu- 
ments required to be registered by s. 5 of the Trusts Act. From this it was argued 
that composition deeds were not required to be registered even though trusts of im-. 
movable property were declared thefeby, for if this were not so, one would have et- 
pected (so ran the argument) that the necessary amendment would have been made. 
Their Lordships however do not consider the cases are really similar. The sections 
of the Transfer of Property Act added to the number of documents which had to be 
tegistered, documents of the same kind as those included, in the Registration Act but 
excluded from its operation only by reason of their smaller value. It was a matter 
of course that non-registration of them should entail the same ‘sanctions as those pres- 
cribed by s. 17 of the Registration Ast in the case of similar unregistered documents 
of a higher value. When it was decided by the full bench decisions in Madras and 
Allahabad that s. 4 of the Transfer of Property Act had not brought about the result, 
the necessary amending legislation was passed* The position in regard to a 5 of the 
Trusts Act was entirely different. It dealt with the registration of documents of a 
class which were not included in the classes of documents. required to be registered 
by the Registration Act, although it is a clags wide enough to include dome forms of 
the documents referred to in s. 17 (2) (4) of the Registration Act. Section 5 of the 
Trusts Act provides its own sanction for non-regtstration, viz. invalidity. 

Counsel for the appellants relied also on two decisions in the High Court of Bombay 
which decided the exact point in fayour of the appellants’ contention. The mn 
decision was pronounced in 1904 in the case of Malukchand v. Manila! ; 


1 (1920) I Pi ee ee 3 (1904) L L. R. 28 Bom. 364, 
eee 50 All. 986, FB. sc 6 Bom. L, R. 296. 
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second was pronounced in the case of Chandrashankar v. Bai Magan: The 
Court in the latteg case merely followed the decision in the former one. The reasons 
` given -for the judgment in the first case appear. to their Lordships uncon- 
vincing, and in some respects manifestly ficorrect. The judgment is based upon the 
view indicated more than once, that the real ownership of the property conveyed by 
a debtor to the trustees of a composition deed remains in the debtor, and that the 
element of a trust in a composition deed is a meze accident and not of the essence of 
- the matter. The true position would appear to be quite otherwise. The debtor 
ceases to have any interest in the property conveyed to the trustee ; he is only in- 
terested in the surplus proc&eds, if any result. The Gust ao far mon bene a meie 
accident, is the essential machinery for, producing he means of paying off the credi- 
tors. The reasoning upon which the decision is based is @wponeous, and for the 
reasons already indicated their Lordships areof opinfon that the Court ought to have 
reached the opposite conclusion. 

It was however urged that decisions of such long standing should not be departed 
from. No doubt an appellate tribunal does not lightly interfere with decisions of 


long standing, especially in cases where their reversal might jeopardise existing titles i 


acquired on the faith of their correctmess. Their Lordships, hewever, while assenting 
to this view tn general, feel that this danger does not exist to any serious degree in 
the case of composition deeds. Composition deeds work themselves out and come to 
an end ; and the cases in which any one could be in a position to claim the immovable 
property comprised in an unregistered composition deed adversely to the debtor and. 
the trustees can only be of a very rare occurrence. ‘In these circumstances their Lord- 
ships feel justified in overruling these decisions, the reasons for which they condider 
to be obviously wrong. 7 

Their Lordships agree “with the judgment of the High Court in the present case. 
and with the construction of sub-s. (2) (£) of a 17 of the Registration Act stated by 
them in the following passage :— . 

“Tt is true that cl. (2)!of a 17 _.... distinctly provides that nothing in c (b) [and # 
is only under cl. (b) that the document might require registration] applies to any composition. 
deed ; but this does not mean that if a document requires registration under any other enact- 
ment, the exemption contained in cL (2) would prevail gigainst that other enactment. What the 
Registration Act provides is that a composition deed so far as it purports or operates to 
create declare assign limit or extinguish .... any right title or interest . .. of the value 
_ of Rs, 100 and upwards to or in immovable property will not require registration ; but it 
does not say that any composition deed if it purports to do or operates to do anything else 
will not require registration either.” 

For the reasons indicated in this judgment their Lordships are of opinion, and 
they will humbly advise His Majesty, that this. appeal should be dismissed. The 
appellants will pay the costs of the appeal to réspondent No. 1, who alone appeared. 
Solicitors for appellant : T. L. Wilson & Co. 

Solicitors for respondent No. 1: Douglas Grant & Dold. 
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of time was the dii cate for which he wus tried. EE Gand eae he 
had been allowed bail, so that on his acquittal in the ninth case he was rejeased ` 
from prison and went home. Bail in the tenth case had been granted about one 
week previous to his acquittal in the ninth case ; ‘but wo one has been able to inform 
this Court whether the granting of that bail was opposed by the police or’ not. On 
July 17, he wad again arrested under r. 129 of the Defence of India Rulgg and on 
Angust 7, 1944, he was acquitted in yespect of the tenth case. By virtue’ of the 


second proviso to sub-r. (2) of r. 129 no person can be kept in custody for # period 
exceeding two months under that*sub-rule. So that the period of lawful»detention 
under r. 129 expired on September 16, 1944, it appeare that no order. for his 


detention was received at the prison before September 18, 1944, though such order 
which is in factemade by the Provincial Government is gated September. 14, 1944. 
Whether or not the jailod was justified in detainffhg this petitioner after September 
16 and, before the order was received cannot in the events which have happened 
now be material. The order of September 14, 1944, is regular in point of form ` 
and with regard to it Mr. Drewe, Secretary to the Government of Bombay in the 
Home Department, has made an affidavit in which he states :— Sia 
A accede outer AiE Ue aoia gow E detections nedad bythe Grede 
of Bombay on September 14, 1944, under d. (b) of subs (1) ofa 3 of the- Restriction 
and Detention) Orditiance 3 of 194 Before the said order was made’ the case of the:ap ` 
plicant was considered on September 13, 194, by His Excellency the Governor of . Bom- 


_ bay and His Excellency considered it necessary to make the order of detention with a view | 


to prevent thd applicant from acting in a manner prejudicial to the public safety andthe 
maintenance of public order. The sald order was forwarded to the District -Magistrate of 
Belgaum on the next day, vir. September 14, 1944. But the order seems to have ‘been 
sexved on the applicant ta September 18, 1944. - a 
As the timd.when the said order ‘waa made the judgmente in the several cases in 
which the applicant waa the dccused or one of thé accused were-not available. ‘The mid 
judgments yere sent for and as soon af they were received the case of the applicint was 
reviewed by Government. His Excellency the Governor of Bombay again conkidefed ethe- 
case of the applicant on November 2, 1944, and His Excellency came’ to the conctusiin 
that the detention of -the applicant should be continued. On November 24, 1944, the 
District Magistrate of Belgaum was informed bye the Government that Governméit had 
reviewed the case of the applicant in the light of the judgment forwarded by hinf-and had 
decided “to confinue him in detention” * 
With regard to the other three petitioners, they are Baburao V. Chavan, Ramaing 
Ratansing Pardeshi and Shankar Trimbak Kulkarni, the history leading up ‘to the 
detention orders in their cases is similar. On January 24, 1943, a bomb exploded 
in the Capitol Cinema, Poona. Chavan and Kulkarni were arrested on March 20, 
1943, under r. 129 of the Defence of Indig Rules and Pardeshi was arrested on 
March 24, 1943, under the same rule. Om-May 18, 1943, these three petitioners and 
other persons were brought before a Magistrate and charged under a. 302 of the 
Indian Penal Code with-murder. They were all three acquitted of this charge on 
February 29, 1944, and on tbe game day Pardeshi was arrested by order of the 
District Magistrate, Poona, under t. 129, As to Chavan and Kulkarni they remain- 





ed in custody by reason of the fact that there was another criminal case pending 


anew o Ma aa On March 6, an order for their deten- 
the charges in the conspiracy case against -them 


AML 19; 1914 an orde fe the detention. of Patteahi unter 

NETS = NT of 194 ns ee On May 2%, 1544, the Provincial, 
fe Petitioner, Mee the order of acquittal of February 29, 1944,- of all 
DE mat oe a ARa ee Se 
that tha arrest.of thé thres petitioners was granted. Su it 
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e a 3 of Ordinance III of 1944 applies. All the four petitioners 
detained under cl. 3 of Ordinance III of 1944 which is as follows: 
Central Government or the Provincal Government, if satisfied with respect to any 
iON gra top ht tga races la cor 
the defence of British India, the public safety, the maintenance of public order, His Ma- 
jesty’s relations with foreign powers or Indiar’ States, the maintenance of peaceful condi- 
ae Oe SS ae ny eae 2 to do many 


e e 
(0) Sheting tat he be detained.” ; 


Sub-clause 10(1) of tha Ordinarf®e provides : g . 
“No order made under this Ordinagce, and no order having effect by virtue of section 
6 as if it had been made ynder, this Ordinance, shall be called in question in any Court, 
and no Court shall have power to make any order under section 491 of the Code of Crimi- 
7 nal Procedure, 1898 (V of 1898), in respect of any ordar made under or having effect 
under thls Ordinance, or in respect of any person the subject of such an order.” i 


Numerous cases. have been brought before the High Courts of India by persons 
detained under wartime legislation and the same can be said of persons detained in 
England under similar legislation. In my opinton as a result of the decidgd cases 
it is clear that if the order for detention is regular in point of form, an onus is cast 
- on the person detained to show that it ia in effect no order “made under or having = 
effect under this Ordinance” either because the mind of the detaining authority 
has not been applied or because it is no order, having been made by mistake or by 
mala fides. Unquestionably the onus is a heavy one. As has been pointed out in 
Rex v. Secretary of State for Home Affairs: Greene Ex parte. by Lord Justice 
MacKinnon (p. 108) :— 
“The power of the Home Secretary to issue a salid order depends on tbe fulfilment of 
a condition. The nature of that conditjon is very material., It ia not the existence of an 
objective fact, for example, that thd person concegned is an alien. It is the existence of 
a subjective state of mind in the Home Secretary, that "ls, that he has reasonfble grounds 
for” believing certain facts to erit, and, by implication, thgt he honestly entertains that 
belief, | If an order asserting the existence of that state of mind and belief, in valid form, 
has been made, the onus on the applicant of disproving its existence is obviously much 
more difficult than would be the dispro8f of an objective fact, for example, that the man 
ia an alien. Evidence of the applicant, that he does not know that there are any persons 
for the Home Secretary’s belief, or denial that there are or can be any reasona for it, is 
not a sufficient discharge of the onus so as to call on the Home Secretary to explain and 
justify the assertion of his order. In the present case the, appellant does rather more 
than make those general assertions or denials, and an affidavit intreply haa*been filed by 
the Home Secretary.” . 
But once the person who has issued an order for detention regular in point of 
form implements it by an affidavit in witich he says that on miaterial laid before 
him he applied his mind and came to the conclusion that the detained person a 
to be detained for reasons given in the enabling Act, Rule or’Ordinance, the ont {| V 
on the person detained becomes almost almost impoesjbie td discharge, because havi 
regard to sitb-c. 10(1) of Ordinance III of 1944 the only method of escape is were ( 
show that the alleged order ia in fact no otdey at all : 


Shas ik eoat of ten diferent canes N 
of these cases were discharged or withdrawn 
a al gary ea el bie E 
he was acquitted after trial On July 15, 194, be was 
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In a case in which the order for detention is rfgular in point of form and in which 
an affidavit has been made showing that the mjnd of the detaining authority has been 
applied to a qoneideration of the case it is establisheg thet the document under which 


the grounds or motive for the making of it or for calling it in question are taken-away- 
by cL 10 of the Ordinance, unless it could be affirmatively proved that the order had been 
the we about by some fraud or that by some mistake the order did not apply to 
Pe Lek r Yas Purported to be detained under it 
Loker J. It = a fallacy tq say that the right to prosecute a person under the 
ordimary china! law, and the right to detain him under the Defence of India Rules 
ar the Ordinance are mutually exclusive. If a person, who is really dangerous to 
public safety and maintenance of public order, commit an offence, Government would 
certainly be -justified to prosecute him for the offence first, and if for want of sufficient 
evidence the prosecution falls, it would none the less be necessary to keep him in deten- 
tion for the sake of public safety and maintenance of public order. The standard of 
evidence required for conviction js different from that required for a satis- 
faction of the necessity for detention in the interest of public safety or maintenance of 
public order. For odħviction the Coyrt has to be convinced of the guilt of the accused 
and the benefit of a reasonable doubt goes to the accused But for the purpose of 
detention it is enough if the “ Government or ‘any officer duly empowered” is reason- 
ably eatisfied of the necessity of hif detention, and there can be no benefit of doubt, 
since the public safety and maintenance of public order are the paramount consern 
of Government during times of emergency. Hence even if the evidence adduced at 
the trial is not sufficient to secure hia conviction, the power of the Provincial Govern- 
ment to order his detention ig not lost, if it ie reasonably satisfied that it is necessary 
to do so with a-view to prevent him from acting in any manner prejudicial to the 
public safety or the maintenance of public order. - 
THE facts are set dut in the judgment of the Chief Justice. 


R. A. Jahagirdar, B.D. Belvi and A. A. Mandgi, for the petitioner. . ee 
C. K. Dephtiery, Advocate General, with B. G. Rae, Government Pleader, for the 


Crown. 5 
STONE C. J. We have before us the petitions of four persons made under a 491 
of the Criminal Procedure Code, 1898, which provides for the codified and restrict- 
ed form of kabeas corpus which applies to India. All the petitioners have been 
arrested and are detained under Rules or Ordinances made by virtue of the Defence of 
Jndia Act, 1929, All four- petitioners are persons who have stood their trial on some 
criminal charge or charges and all of them had been acquitted of those charges by 
the trial Courts. Mr. Jahagirdar on fheir behalf urges that the real motive of the 
detention orders is to punish the accused for crimes which the executive authority 
thinks they have committed, but in respect of which they have been acquitted by 
the Courts,.and that accordingly the Provincial Government cannot have been satis- 
fied, which, as has now been laid down, means reasonably satisfied that the petitioners 
or any of them are within the clase of persons to which eithey r. 26 of the Defence 
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information to the police, then a compat. Wherege if j opecuted 
order on she final report of the pie is TORE SE trate eae ta 
fora subecquent false complaint before another Magaral ; OO, À 
tben a complaint from the latter ig necessary. The question does not arise in dic 
present case since there ię no gomplaint ‘either by the Sub-Divisional Magistrats who 
issued the B summary on the police repert or by the Resident Magistrate, Belapur 
Road, before whom the petitioner filed a complaint subsequently, In the absence 
of either complaint the proceedings before the Magistrate pending against the peti- 
tioner- are without jurisdiction and must be quashed. : i 
_ One other aspect of the case has also been placed before us. In Daroga Gope V. 
King-Emperar it was bejd that although a-compldint under a. 211 of thg Indign Penal 
Code might require a complaint of the Magistrate under s. 195 (1) (b) of the Crim 
Procedure Code, yet the police might file a complaint under è 182 of CP, On 
Penal Code which is covered by a. 195(1)'(a)i of the Crimine! Precedure ss 
this question also there is a conflict of judicial opinion. The Patna decision.was based 
on tha ruling in Bhokteram v. Heera Kolita. that it was open to the Court to convict 
the accused under a. 182 of the Indian Penal Code even though the major offence under 
s. 211 of the Indian Penal Code had been committed. But this Court has taken a 
different view in Empress V. Arjun.t It is a well established principle that a prosecu- 
tion for a leser offence should not be launched when the facts alleged conbtitute’ a 
graver offence. In several cases like Emperor v. Prag Datt and Dholliah v. King-Emsper- 
or,eit has been definitely laid down hfter a review of the case-law on the subject, that 
. if the graver offence is disclosed from the facts stated in a complaint the condition 
laid down under s. 195(1)(b) for taking cognisance of such a case cannot be evaded 
by electing to name the offence undereanother section which is more general and less 
grave. We respectfully agree with this view. It would be highly improper to allow 
such a device to be used to defeat the statutory provisions of a 195 of the Criminal 
‘We, therefore, make the rule absolute and order fhe proceedings before the _ 
Magistrate against the petitioner to be quashed as being without. jurisdiction by 
“reason of the want of a complaint under s. 195(1)(b) of the Criminal Procedure 
Code. - è . 


_ Before Sir Leonard Stone, Ki., Chief Justice ond Mr. Justica Loker, 
EMPEROR v. GAJANAN KRISHNA YALGL* ` ~- 
Ordinance IIT of 1944, Secs, 3, 10(1)—Order of detention passed by Provinckal Gevernor— 
Validity of—Distinction between trial by Cowt the reasons enabling Government 
to iua order of detention. ca a S 
: Where an order for detention under Ordinance JIL of 1944 is regular in point of form,’ 
„an onus is cast on the person detained to show that it is in effect no order “made 
under or having effect under this Ordinance” either because the mind of the detaining 
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Present : 


Lord RUSSELL, LorD MACMILLAN, LORD SIMONDS, SIR MADHAVAN NAR, AND 
SIR JOHN BEAUMONT. 


MARUDANAYAGAM PILLAI v. MANICKAVASAKAM CHETTIAR.* 


Civil Procedure Code (Act V of 1908), O. XXI, T. §6—Proclamation of sale—Facts stated in 
proclamation to be checked by Court ‘where practicable. 
In preparing a proclamation of sale, under Ô. XXI, r. 66, of the Civil Procedure Code, 
1908, the Cayrt has, in most cases, so means of checking she information supplied by 
the parties, but it ought as far as practicable to bring its mind to bear upon the con- 
tents of the proclamation ; and where. material is readily available to check the informa- 
tion supplied by the PiiMties, tfe Court ought to avail itself of such material. The Court - 
is not intended to act blindly on informatiboa supplied by the parties, 


THE facts are stated in the judgment. 


J. M. Pringle, for the appellant. 
C. S. Rewcastle and Sir Alfred Wort, for the respondent. 


Sir JoHN BEAUMONT.* This is an appeal from fhe judgment and order of the High 
Court of Judicature at Madras dated September 24, 1941, which, on appeal, modified 
the judgment and order of the Subordinate Judge of Mayavaram dated February 15, 
1939. 

‘The question in the appeal is whether a sale of immovable property, including land 
in the village of Tiruvali, made in execution of a mortgage decree obtained by the 
respondent against the appellant’s predecessor is bad as regards the said land and 
should be so far set aside under O. XXI, r. 90, of the Code of Civil Procedure, 1908, 
on the ground of material irregularity and fraud <n publishing and conducting the sale. 

The said mortgage was executed om January 26, 1925, by one Srirangathammal ir 
respect of land in three villages, including that‘of Tiruvali, to secure the repayment 
within one year of Rs. 36,000, with interest at the rate of 15 per cent. per annum. 
The mortgagor was the widow of the last male proprietor of the estate, holding therein 
the limited interest of a Hindu widow, and the appellant was the next presumptive 
reversioner. So far as regards the Isfid in the village of Tiruvali and certain other 
lands, the mortgage was expressed to be made subject to a prior mortgage (herein- 
after referred to as the “prior mortgage”) dated November 16, 1924, by the same 
mortgagor in favour 6f third parties, to secure repayment of Rs. 44,500 and interest. 
The prior mortgage included lands not covered by the seepondent’s mortgage. Ia 
1929, the mortgagees instituted a suit on the prior mortgage before the Subordinate 
Judge of Mayavaram, joining the respondent as puisne mortgagee, and on August 
12, 1929, obtained a decree for Rs. 79,238-2-6 with, a direction for sale if the monies 
were not paid by February 12, 1930. The realisations under this decree will be 
mentioned later. 

In 1930, the respondent instituted a suit before the same Subordinate Judge on his 
mortgage, and on October 7, 1930, obtained a preliminary decree for Rs. 66,778-11-9, 
and on July 27, 1931, a final decree. In 1931, in a suit instituted by the appellant 
as next reversioner against the said Srirangathammal for an injunction’ to restrain 
ber from committing waste, a receiver was appointed for thé estate, and on April 7, 
1931, be was added as a defendant in the suit on thé prior mortgage, and on July 27 
he was added aa a defendant in the suit on the respondent’s mortgage. On December 
15, 1931, the respondent applied, under r. 66(2) of O. XXI for execution of his decree, 
and he annexed to his application a draft proclamation which directed that the eale 
should be subject to the mortgage decree obtained on the prior mortgage, and con- 


* Decided, December 18, 1944. Appesl from Madras. 
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tained this statement-:--‘ A low valuation is made as there is a prior charge of 
about Rs. 80,000, according to the said decree in respect of the aforesaid properties.” 
The value put upon the properties by the respondent amounted to Rs. 7,317. In 
May, 1932, Srirangathammal died, andthe appellant was added as a defendant in 
the respondent’s suit, the receiver having been previously discharged. On September 
13, 1932, the appellant, by his pleader, adopted the answer which bad been put in 
by the receiver in the respondent's s&it and which had challenged the respondent’s 
draft proclamation, and the appellant agreed to put in a draft sale proclamation in 
the way in which he would have įt, and the matter was then adjourned until October 
6, 1932: On October 6, the-appellant’s pleader asked for an adjournment, and on 
its refusal stated that he had no instructions to proceed with the matter. No draft 
proclamation wag put in by the appellant, and the®Cour@™fiereupon approved the 
draft proclamation put in by the respondent, and Adopted the respondent’s valuation 
as the upset price. On November 2, the Court directed that the sale should take 
place on December 19. On October 25, the appellant had made an application, alleg- 
ing that the widow mortgagor had no power to bind the reversion and that accordingly 
the decree for sale on the respondent’s mortgage could not affect the interest of the 
appellant, and on December 16 the* appellant applied for aneadjournment of the sale 
until this point had been-determined. The Subordinate Judge thereupon adjourned 
the sale to January 23, 1933, the defendant waiving a fresh proclamation. ‘In the 
absence of such waiver the appellant would have been entitled to insist upon a fresh 
proclamation under r. 69 of O. XXI. Further adjournments were obtained at the 
instance of the appellant, who on each occasion waived a fresh proclamation, and 
the sale ultimately took place on March 28, 1933. At the sale the respondent, the 
decree-holder, who had pbtained leave to bid under r. 72, O. XIXI, was the only bidder, 
and he purchased at Rs. 16 above the,upset price. From the judgment of the learned 
Subordinate Judge, it appears that after the sale the prior mortgagee sold certain 
land, subject to the respondent’s mortgage for some Ra. 10,000 and that the res- 
pondent paid to him a further sum of Rs. 1,000°balance due on the prior-mortgage. 
In the result the respondent acquired free from incumbrances and at a price rather 
less than Rs. POOO: propery Which De had valed at Rs. 7,317, subject to a mortgage 
for Rs. 80,000. . 


The position under the prior mortgage appears from exhibit M. M. which is the 
suit register in the Subordinate Court of Mayavaram of the prior mortgage suit. It 
. appears that in January, 1931, the receiver paid into Court RÌ. 3,000, and in Sep- 
tember a further Ra! 20,0@0 and these sums had been paid out to the decree-holder 
prior to December, 1931. In June, 1932, sales were effected in the prior mortgage 
suit and sums amounting to Rs. 30,444 were paid into Court and these sums were 
paid out to the decree-holder in July and August, 1932. In November and December, 
1982, there were further sales for sums amounting approximately! to Rs. 16,000, and 
this sum was paid out to the decree-holder by March 4, 1933. The position -therefore 
is that at the time when the draft préclamation was submitted by the respondent the 
sum of approximately Rs. 80,000 mentioned therein as due on the prior mortgage 
@vhich waa correct as the sum originally due) had been reduced by a sum of 
Rs. 23,000." . At the date when the proclamation was approved, namely October 6, 
1932, the sum had -been reduced by a further Rs. 30,444; and at the date of the 
a ee eer eens noe making a total reduction of 
Rs. 69,000. 


a 1983, the appellant applied under r. 90 of O. XXI to set aside the sale 
on the ground of material irregularity. or fraud in publishing or conducting it. ' The 
learned Subordinate Judge came to the conchfsion that the sum of Rs. 80,000 men- 
tioned in the proclamation as the amount due on the prior mortgage was wrong at 
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the respective dates of presenting and settling the proclamation, and of the sale for 
the reasons hereinbefore stated, and that had the Court known thee true facts, the 
upset prices would have been fnsed at a much higher figure, and that the appellant 
had been seriously prejudiced by the mistake fh the proclamation. He stated that he 
was not prepared to hold that the respondent been guilty of fraud in mis-stating 
the amount due on the prior mortgage, though he considered the case to be one of 
grave suspicion. He held further that there was nothing to show that the appellant 
was aware of the payments into Court in the prior mortgage suit. 

On appeal the High Court held’ that there was na, material irregularity in the pro- 
clamation which” had prejudiced tHe appellant. They took’ the view that the only 
mistake in the proclamation at the time when it was presented and approved by the 
Court was that the figawemof Re. 80,000 should have been Rs. 67,000. They con- 
sidered that the further payments Mto Court beyond the Rs. 23,000 must have been 
made in respect of sales which were challenged and the payments out must have been 
on some form of undertaking that the amount would be refunded if the sales were 
' eventually set aside. Their Lordships can find nothing on the record to justify these 
conjectures, and the further evidence read before their Lordships on behalf of the 
appellant, without objection from the respondent, éonsisting of affidavits made in the 
prior mortgage suit in relation to the payments out, makes it abundantly clear that 
these payments were only made after the sales had been confirmed. The whole basis 
of the High Court’s judgment therefore fails, and the redsoning has not been relied 
upon by counsel for the respondent. The learned Judges did not think it necessary 
to consider the evidence as to the state of knowledge of the parties. : 

The respondent based his case on waiver by the appellant, contending that the 
appellant must have known about the sales of his own property, in the prior mortgage 
suit; and about the disposal of the purchase monigs ; that accordingly when he waived 
` his right to a fresh proclamation, he pust be taken ta have accepted the statements 
in the existing proclamation and to have waived his right to object to them, and 
1eliance was placed upon the decisiéns of this Board in Girdhati Singh vw Hurdeo 
Narain Singh? and in T. R. Arunachellam Chetti v. V. R. R. M.'A. R. Atunachellam 
Chetit.2 

The efficacy of a plea of waiver by Sid Hppeliant depends on tha ability of the res- 
pondent to prove that the appellant knew the true facts from which an intention on 
his part to waive his right to object to a mis-statement in the proclamation can be 
inferred. Their Lordships appreciate that there are reasons for suspecting that the 
appellant may have known more about the dealings with his property in the prior 
mortgage suit than he was prepared to admit, but they think that there are reasons 
at least equally cogent for suspecting that the respondent was in like case. The res- 
pondent was a party to the prior morgage suit; he was presumably served with 
‘notice of the execution proceedings, and he was interested in seeing that the direction 
which the Court had given that property subject to the prior mortgage which was 
not subject to the respondent’s mortgage should be sold before that subject to the 
tespondent’s mortgage was carried out. If the respondent knew the true facts; if 
he purchased at what he knew was too low a figure based on an upset price accepted 
by the Court owing to his own initial misreprgsentation and subsequent suppression 
of material facts, his conduct would amount to fraud on the Court, as the learned 
Subordinate Judge points out. The Court could net have allowed the respondent 
purchasing at a Court sale to take advantage of his own fraud, whatever the conduct 
of the appellant might have been. 

However, as already noted, the learned Subordinate judge did not find fraud against 


1 (1876) L. R. 3 L’A. 230, g 2 (1888) L. R. 15 L A 171, 
: sc. I. L R. 12 Mad. 19. 
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the respondent, nor did he find knowledge on the part of the appellant requisite to 
found a plea of, waiver, and the High Court did not disagree with these findings of 
fact. Their Lordships think that, whatever grounds for suspicions there may be, 
there is no material on the record whic would justify the Board in disregarding the 
findings of fact by the Subordinate Judge who had seen the witnesses, including the 
‘appellant himself, in the witness box. Their Lordshipe therefore will dispose of the 
appeal on the basis that neither the appellapt nor the respondent at the material 
datea knew the position under the prior mortgage. 

Order XXI, r. 66, imposes upog the Court the duty of causing a proclamation of the 
intended sale to be made and requires the proclathation to be drawn up after notice: 
to the decree-holder and the judgment-debtor end such proclamation must specify, 
as fairly and accurately as possible, amongst other things, ea encumbrance to which 
the property is fiable. In most cases no doubt t! Court has no means of checking 
the information supplied by the parties, but the Court ought, as far as practicable, 
to bring its mind to bear upon the contents of the proclamation ; and where material 
is readily available to check the information supplied by the parties, the Court ought 
to avail itself of such material. In the present case all the facts relating to the prior 
mortgage could have been ascertained by an inspection of.the suit register on the 
files of the Court. When the proclamation was settled, and again when the sale took 
place, it might well have occurred to the officer of the Court, responsible that it was 
unlikely that nothing had occurred in the prior mortgage suit since its inception, even 
if he did not recall having himself sold properties in that suit, and that it was de- 
sirable to check the figure of Rs. 80,000. The power conferred upon the Court by 
r. 66 (4) for summoning a witness for the purpose of’ascertaining the matters tol be 
specified in the proclamation shows that the Court is not intended ta act blindly om 
information supplied by the parties, Their Lordships think that the Subordinate 
Couit cannot be acquitted of a measure of cqrelesaness in not having checked this 
figure of Rs. 80,000 both when the.proclamation was approved and’ when the sale 
subsequently took place. Apart from the duty cast upon the Court, r. 66, subr. <3) 
provides that every application for an order for sale shall be accompanied by a 
statement signed and verified in the manner mentioned, and containing, so far as they 
are known to, or can be ascertained by, the pereon making the verification, the matters 
required by sub-r. (2) to be apecified in the proclamation. 

It is clear that the respondent, if he did not know the position in the prior mortgage 
guit, could easily have ascertained it, seeing that he was a party to the suit, which 
was in the same Court. The position therefore'is that this sale took place at a serious 
under-value occasioned by failure on the part of the Court, and of the respondent 
decree-holder, to carry out their obligations under r. 66, and there can be no doubt 
that the appellant sustained substantial injury thereby. Their Lordships are of opi- 
nion that the case falls within the language of r. 90, and that, however dilatory and: 
unsatisfactory the conduct of the appellant may have been, he has not on the facts 
found debarred himself of the right te have the sale set aside. 

Their Lordships will humbly advise His Majesty that this appeal be allowed, the 
order of the High Court be set aside and the order of the Subordinate Judge be 
Testored. The respondent must pay to the appellant his costs of the appeal to the 
High Court and of the appeal to His Majesty in Council. 

Solicitors for appellant : Lambert & White. 

Solicitors for respondent : Douglas Grant & Dold. 
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Present : 


Lorp RUSSELL, LORD MACMILLAN, LORD SIMONDS, SIR MADHAVAN NAR, AND 
Sm JOHN BEAUMONT. 


THE SECRETARY OF STATE FOR IA v. AMBALAL KHORA.* 


Lend Acquisition (Mines) Act (AKUI of 1885) — pinerals lying under the land '—Meaning 
of expression, 
In the Land Acquisition (Mines) Act, 1885, the words “minerals lying under the 
land” mean minerals lying verticglly under the lané. P 


THE facts are set forth in the judgment. 


H. Wynn Parry, Sir Pomas Strongman a C., and W. W. K. Page, for the appellant. 
R. Ritson, for the respondent. ° 


Lorp SmonNDs. This appeal, which is from a judgment dated May 8, 1941, of 
the High Court of Judicature at Patna, arises out of a dispute between the appellant, 
the Secretary of State for India as representing the Government of Bihar and Orissa 
and also the East Indian Railway Administration, and the respondents, the owners of 
a colliery. known as the Khas Jheria Colliery, in regard to the compensation payable 
by the former to the latter for coal, the working of which was prevented or restricted 
under the Land Acquisition (Mines) Act (No. "XVIII of 1885), which will be referred 
to as “the Act of 1885.” 

In the long drawn out litigation between the parties a number of questions’ have 
‘been raised which are no longer at issue. The single question now remaining for 
decision depends on the construction of an agréement made on June 11, 1913, between 
the East Indian Railway Company and the predecessor-in-title of the respondents, by 
which the rights of the parties in respect of the working of coal or of compensation 
for leaving it umworked were adjusted and defined. 

Inasmuch as this agreement specifjcally refers to the Act of 1885 which would itself 
buf’ for the agreement between the parties have defined their rights, it ig necessary 
to refer to its provisions. 

By a. 3(1).it is provided that when the Lieutenant-Governor makes a declaration 
ynder s. 6 of the Land Acquisition Act, 1870, that land is needed for a public pur- 
pose or for a company, he may, if he thinks fit, insert in the declaration a statement 
that the mines of coal, ironstone, alate or other minerals lying under the land or any 
particular portion of the land except only such parts of the mines or minerals as 
therein mentioned are not needed and by s 3 (3) it is provided that if any such 
statement is inserted in such declaration the mines in question under the land or 
borio oE the lend (eo orele re” as stored goall wot vest nether Govan 
when the land so vests under the said "Act. 

Bie? ifs provided that if the person oe the tine bane aio oE 
-any mines or minerals lying under any land so acquired is desirous of working or 
getting the same, he shall give the Lieutenant-Givermor notice in writing of his inten- 
tion so to do sixty days before the commencement of working. 

By s. 5(1) provision is made for inspection by the Lieutenant-Governor after such | 
notice, and by s. 5(2) it is provided that if it appears to the Lieutenant-Governor that 
the working or getting of fhe mines or minerals or any part thereof is likely to cause 
damage to the surface of the land or any works thereon, be may publish a declaration 
of his willingness either (a) to pay compensation for the mines or minerals still 
unworked or ungotten or that part thereof to all persons having an interest in the 
same, or (b) to pay compensation to all such persons in consideration of those mines 
or minerals or that part thereof being worked or ‘gotten in such manner and subject to 

* Decided, December 11, 1944. Appeal from Patna. 
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such restrictions as the Lieutenant-Governon may in his declaration specify, by s. 5(3) 
that if the declaration mentioned in case (a) is made, then those mines or minerals or 
that part thereof shall not thereafter be worked of gotten by any person, and by 
a. 5(4) that, if the declaration menti in case (6) is made, then those mines or 
minerals, or that part thereof, shall thereafter be worked or gotten by any person 
save in the manner and subject to the restrictions specified by the Lieutenant-Governor. 

Section 6 provides that when the forking or getting of any mines or minerals has 
been prevented or restricted under s. 5, the persons interested in those mines or 
minerals and the amounts of qompensation payable to them respectively shall be 
ascertained as therein m@ntioned, and s. 7 that, ff before the expirfftion of the said 
60 days the Lieutenant-Governor does not publish a declaration as provided in a 5, 
the owner lesseg or occupier of the mines may, unless andswatil euch a declaration is 
subsequently made, work the mines or any part thtreof in a manner proper and neces- 
sary—for the beneficial working thereof as therein mentioned with a special provision 
for the case of damage or obstruction caused by improper working. 

In these statutory provisions two things may be noticed, first, the repetition of the - 
phrase “ mines ... or minerals lying under the land or any particular portion of the 
land” and, secondly, the absencesof any provision in reggrd to mines or minerals 
which do not lie under any land acquired but the support of which might be neces- 
sary for such land or any works thereon. Here a sharp distinction may be observed 
. between the Act of 1885 and the familiar provisions of the so-called “ mining code” 
contained in the English Railways Clauses Act of 1845, by which elaborate provision 
is made in regard to the working of minerals at a prescribed distance from a railway 
company’s undertaking. ip is cithenttter-euppose that: the distinction: was not, deli- 
berate. 

The facts that arẹ relevant to the present question can now be shortly stated. “In 
the year 1913 Khora Rampi, the respondents’ predecessor-in-title as owner of the 
Khas Jheria Colliery, which included mines of coal adjacent and subjacent to. the 
branch lise of the East Indian Railway Company at and near the station of Jhgria, 
desired to have a siding on that line constructed and maintained for the benefit of 
the colliery. An agreement was accordingly made between him and the Railway 
Company which in form consisted of two documents, the one a printed form described 
as “ Memorandum of Terms for the construction of short branches and sidings for 
the use of collieries, mills or other industries,” the other of a letter of acceptance of 
such terms signed by or on behalf of Khora Ramji. The date ascribed to the agree- 
ment is June 11, 1913. The printed memorandum, as ite description indicates, was 
a common -form document, of which it is necessary only to refer to c 6. This 
clause which must be set out in full is in the following terms :— 

“6. Surface righta only will be acquired. An applicant, if also the owner of mining 
rights in the land so acquired, or in land under the branch or other lines with which the 
aiding is connected, will be allowed to work and get minerals under the said land, provided 
that all operations connected therewith are carried out in such a manner as not thereby to 
injure or to endanger the safety of the undertaking or any part thereof. The procedure laid 
down in the Land Acquisition Mines Act XVIII of 1885 shall be strictly adhered to in 
regard to all proposed working of mines under suth land. The applicant shall waive all 
claims for compensation, either from Govesnment or the Company, for any restricted wofking 
of the mines that compliance with the foregoing may entail, and shall accept entire responsi- 
bility for any accidents that may*occur owing to failufe to attend to these requirements. 
The applicant agrees by the acceptance of these terms to permit amy person appointed by 
the Company to enter and inspect and where considered necessary make plans and surveys 
of all workings beneath, or in the near vicinity of, the land ‘acquired for the aiding in order 
to see whether the precautions being taken are sufficient, and the Company reserves to iteelf 
the absolute right to refuse to allow the use of its stock on any siding to which it ia not 
satisfied that proper support has been given.” 
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The word “undertaking” was defined by the memorandum to mean and include 
“all works, buildings, rolling stock and other property forming parteof or appertain- 
ing to, and all rolling stock or trains passing over the railway” and the word “ appli- 
cant” to mean “the owner or lease-holder ¢& duly constituted agent or manager of 
any cplliery, mill, or other industrial concern, desirous of obtaining or using a siding 
or branch leading from the railway or who has obtained or uses such a siding or 
branch.” : 

The letter of acceptance was in the following terms :— _ 

“The Agent, x 

East Indian Riilway, Calcutta. 149245. at . 

Dear Sir, e x 

Your letter No. B.qiPQ5 of bith June 193. 

We agree to accept the above ternm for the, construction, working and maintenance of the 
siding asked for by Khora Ramji Khas Jharia Colliefy, P. O. Jharia at Jharia on the East 
Indian Railway Jharia Branch line and we understand and accept that the provisions and 
stipulations contained in clause 6 of the above terms extend and apply to all the mines and 
minerals belonging to Khora Ramji underlying the land of the branch or branches connecting 
the siding with the main line. Khora Ramji” i 

It appears that the terfns of the letter which was appended to the memorandum were 
drafted by the Railway Company and submitted to Khora Ramji for his signature. 

Pursuant to this agreement in the year 1915 a piece of surface land, 1 bigha 6 
cottahs in extent, contiguous with and to the west of the lands previously acquired 
for the purpose of Jheria Station, was acquired by the Government of Bihar and 
Orissa under the provisions of the Land Acquisition Acts. On the land so acquired 
a ‘siding was constructed and used for the purposes of the colliery. The seams of 
coal under such land form part of the colliery. There are thee seams, the top seam 
known as “No. 11-12 Seam,” the middle sean? known as “ Special Seam ” and the 
bottom seam known as “No. 10 Seam.” 

There followed more than ten years of spasmodic controversy between the parties 
during which the rights of working or of compensation for not working were canvassed. 

On July 17, 1930, formal intimation was given by or on behalf of Khora Ramji to 
the Government Chief Inspector of Mynes in India of the re-opening of “11-12 Seam 
coal mine at our Khas Jheria Colliery.” This intimation followed vain attempts to 
agree the form of declaration which should be issued by the Lieutenant-Governor 
under the Act of 1885. It resulted after a further substantial delay in the issue on 
June 17, 1931, of a declaration by which the Government, after reciting the acquisi- 
tion of certain land for the purposes of the railway and the notice given by Khora 
Ramji of his intention to work No. 11-12 seam and the inspection of the mines on 
behalf of the Government whereby it appeared that the working out of the coal of 
the mines underlying the said land was*likely to cause damage to the surface of the 
land and to the works constructed thereon and further reciting that Khora Ramji had 
agreed not to work and get minerals undertying the land acquired for their siding or 
underlying the land acquired for the branch or other lines with which the siding was 
connected or underlying the land of the branch or branches connecting the said siding 
with the main line in such manner as to injure or endanger the safety of the undem 
taking or any part thereof, were pleased to declare under cl. (b) of sub-s. (2) of 
8. 5 of the Act their willingness to pay compensation to all persons having an interest 
in the said mines lying under a portion of the land acquired under the Land Acquisi- 
tion Act, 1894, which was described as coloured in pink on the plan therein referred 
to, in consideration of the said mines being worked or gotten in the manner and sub- 
ject to the restrictions therein specified. It is not necessary to set out the restrictions : 
it is sufficient to say that they involved the leaving unworked of a quantity of coal 
which in the ordinary course would have been worked and gotten. 
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No stepe having been taken to assess the compensation payable under this declara- 
tion, presumably because the parties could not agree the basis of such assesament, in 
August, 1934, the suit, in which the present appeal, is brought, was commenced by 
the respondents who claimed a declarati of their fights in respect of compensation 
and the appropriate further relief. It fs unnecessary to deal with the numerous and 
intricate questions which have been raised in the course of the suit. The single out- 
‘standing question raised in this appeal is one of construction of cl.-6 of the agreement 
of June 11, 1913, viz. to what extent was the colliery owners’ statutory right to com- 
‘pensation waived by that clause ?, There being now no dispute in regard to the waiver 
of the cight to compensfition for coal unworked? under the land equid for the 
siding, the question may in the light of the argyment before their Lordships be stated 
more narrowly in these terms: was the waiver of the righisto claim compensation 
limited (as the respondents contend) to the right to claim in respect of coal lying 
vertically under the railway tracks in the station yard in Jheria Station or did it 
extend (as the appellant contends) to the right to claim in respect of coal lying 
‘beneath the adjacent land the support of which was necessary for the safety of the 
tracks ? 

Tt is clear that extept so far as is has been waived the statutory right to compensa- 
tion is intact and that it is for the appellant to establish the waiver. For this pur- 
pose he can only rely on cl 6 of the agreement. In the construction of this docu- 
ment their Lordships bear in mind that the parties negotiated om the basis, of their 
existing statutory rights, and that in view of its genesis the case is one in which if 
there is any ambiguity the document must be construed against the appellant. 

The material words that have to be construed may here be repeated. They are 
the words in cl. 6 of the memorandum “An applicant if also the owner of mining 
rights in the land so atquired or in land under the branch or other lines with which 
the siding is connected will be allowed to get and work minerals under the said land 
provided . ” and the words in the Jetter of acceptance ‘ ‘and the mines and minerals 
belongingsto Khora Ramji underlying the land of the branch or branches connecting 
the siding with the main line.” It is in truth not surprising that the interpreta- 
tion of these words should have created difficulty. But the real difficulty appears to 
their Lordships to lie in the determination of tHe surface area intended to be covered 
by these words rather than in any uncertainty as to the meaning of the words “ under 
the land” or “ underlying the land” when the surface area has been ascertained. This 
teal difficulty has been resolved by the High Court (in this respect varying the order 
of the learned Subordinate Judge) in these words “ therefore when the letter of accept- . 
ance ig read along with cl. 6 of Ex. d [ie, the memorandum] I think it must be. 
taken to cover the land underlying the entire network of railway tracks within the 
station yard and the Jharia Railway Station.” This conclusion and the cogent reason- 
jng that led to it have not on this appeal been the subject of serious criticism and 
appear to their Lordships to be well-founded. The appellant however seks to en- 
large the area of waiver by the claim,that it extends not only to coal vertically under 
the land, the area of which is so defined} but also to mines which must be left un- 
worked for the lateral support of such land. This contention haa been rejected both 
by the Suberdinate Judge and by the High Court. In their Lordships’ opinion it has 
been rightly rejected. The natural méaning of the words “lying under” or “ under- 
lying,” between which there is,no difference, is lying vertically under. The bare 
possibility cannot be rejected of a.context which would give the words a different 
meaning such as “lying below or at a lower level whether subjacent or adjacent,” 
but in the document under review there is no such context. On the contrary the 
very clause which has to be construed refers specifically to the Act of 1885, which, 
except so far as its provisions are varied by} agreement, defines the rights of the 
parties, and in that Act the words “ minerals tying under the land” can mean nothing 
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else than minerals lying vertically under the land. Here is a context fatal to the 
contention of the appellant. It would indeed be hard to find £ distinction more 
familiar to those conversant with mining law than that between vertical and lateral 
support If the parties had intended that should be waiver of a right to com- 
pensation for minerals left unworked for la support, they should have made it 
clear. They have not done so but have familiar language apt to refer and only 
to refer to minerals vertically underlying a d@ined surface area. As the High Court 
justly obeerved (and this is the sum of the matter) “If the railway. intended other- 
wise, then the clause should have been worded differen: y” 

For these r@isons their Lordships are of opinion that this appeal should be ‘dismissed 
with costs, and will humbly adviseeHis Majesty accordingly. 

Solicitor for appellamte Solisitor, India Office. . r 

Solicitors for respondents : Hy.*S. Lu Pelak & Co. 


Present : à 


VISCOUNT SIMON L. C, LORD RUSSELL, LORD PORTER, LORD GODDARD AND 
Str MADHAVAN NAR. : 


KISHORI LAL v. EMPEROR.* 


Indian Penal Code (Act XLV of 1860), Secs, 52, 58—Transportation for lije—Efect of— 
Detention of prisoner in jail im India—Prisoners Act (III of 1900), Sec. 32. 

A person, sentenced to transportation for life but detained as a prisoner undergoing 
rigorous imprisonment in an Indian jail appointed for that purpose, cannot claim as 
Og OSEA AAEE Rene can O E Tonia pete on ate ea 
conduct, 

Section 58 of the Indian Penal Code, 186, cannot be construed as providing only 
Be ern een OE DEES eventing covey ante 20-2 perma er diene tr 
side India, 

aea abana ied ay Ime asl ave ved aie eee oe 
seas or even beyond the provinces wherein they were convicted. 

The effect of the concluding words of s. 32(1) of the Prisoners Act, 1900, is that if 
a prisoner has been actually and then is sentenced on a subsequent charge 
he is to remain where he is and not be removed thence to a place within the province. 

When a sentence of transportation has beer passed it is no longer necessarily a sen- 
tence of transportation beyond the seas. Nowhere is any obligation imposed on the 
Government either of India or of the Provinces to provide any, places overseas for the 
reception of prisoners. Hence, a prisoner sentenced to transportation may be sent to 
the Andamans or may be kept in one of the jails in India appointed for transportation 
of prisoners where he will be dealt with in the same manner as a prisoner sentenced to 
rigorous imprisonment, 

A sentence of transportation for life does not necessarily mean as one of not more 
than twenty years and the convict is not necesaarily entitled to remiason. 


THE facts appear from the judgment. : 


D. N. Pritt K. C. and R. K. Handoo, for the appellant. 
G. D. Roberts K C. and J. M. Pringle, for the respondent. . 


Lorp GODDARD. On October 7, 1930, the apielant was codviciad beldre the Gee 
Tribunal set up under Ordinance II of 1930 of cegtain offences, including those of 
waging war against the King, contrary to s. 121 of the Indian Penal Code, and of 
murder, contrary to s. 302. For these offences he was sentenced to transportation for 
life, which is the only sentence, other than death, which can be awarded for these two 
crimes, After conviction he was imprisoned in the Central Jail at Multan and in 


* Decided, December 6. 1944. Appeal fom Lahore. 
`'R 79. 
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-January, 1936, was transferred to the Central Jail at Lahore. On August 29, 1932, the 
Home Secretary to the Government of the Punjab wrote to the Inspector-General 
of Prisons, saying that the Governor in Council that the appellant, on the 
score of his crime, was unsuitable for tion to the Andamans, adding that 
“he cannot be deported as a terrorist &s the Government of India has not so far 
addressed any communication authorising the Punjab Government to deport terroriste 
there.” The Andamans. ia the only outgide the mainland of India to which 
convicts sentenced to transportation are sent, and it is not in dispute that this letter 
signified the intention of the Govgmment not to transport the appellant overseas but 
to keep Bim imprisoned in’India. In fact, he bas @ver since been kept™in the Central 
Jail at Lahore, and has there been dealt with methe same manner as if sentenced to 
rigorous imprisonment. His sentence has never beens compris under s 55 of the 
Penal Code, or 8. 402 (1) of the Code of Crimina® Procedure, to one of rigorous im- 
prisonment. While there is no section either in the Penal Code, or in the Code of 
Criminal Procedure, which says in terms that no sentence of rigorous imprisonment 
is to exceed 14 years, it is the fact that in no case where rigorous imprisonment is 
prescribed aa the punishment is the maximum term longer than 14 years and, by a 
proviso to s. 35 (2) of the latter Act) consecutive sentences of imprisonment cannot 
amount in the aggregate to more than 14 yea. So it can be said with truth that 
when the Code enacta that an offence shall be punishable by rigorous imprisonment 
~as the sentence, it cannot exceed that period. The only sentence known to the law 
which can exceed 14 years is one of transportation for lifd and, with two exceptions 
where transportation is a part of the sentence, the term is always for life. Convicts 
serving this sentence may be granted remiasion for good conduct, and for the purpose 
of calculating remission, in the case of life sentences, it appeare that in India they are 
treated as sentences of 20 years. Thig is no doubt the reason why s. 57 of the Code. 
provides that for calculating a fractional part of a life sentence it should be treated as 
one of 20 years. . 

On July 1, 1943, the position was that the appellant had earned remission and, if 
the amount thus earned were added to the term he had actually served, the aggregate 
would have exceeded 14 years but would not have exceeded 20 years. On that date 
he applied to the High Court at Lahore for an Grder in the nature of a habeas corpus 
under s. 491 of the Code of Criminal Procedure, claiming that he had justly served 
his sentence and should therefore be released. His application was refused by Monroe 
J. on July 13. On appeal the High Court held that they had no jurisdiction to enter- 
tain it as being one in relation to a criminal matter, and it is conceded that this view 
was correct. Subsequently, special leave to appeal to His Majesty in Council from 
the order of Monroe J. was granted as.it was clear that a question of importance 
and some difficulty was involved. ° 


The appellant's main contention was, and is, that as he has all along been subjected 
to rigorous imprisonment, he cannot be made to serve longer than a term, which, 
-aggregated with the period of remission earned, amounts to 14 years, that being the 
maximum term of rigorous imprisonment permitted by law. He also contends that 
the Government by causing him to be dealt with in the same manner as if sentenced 
to rigorous imprisonment must be dtemed to have commuted his sentence under 
8. 55 of the Penal Code. The contention of the Government is that they can 
confine a prisoner sentenced to transportation in any prison appointed by them for 
-that purpose there to be dealt with as though sentenced to rigorous imprisonment, 
but that this does not affect the length of the sentencd unless it has been commuted, 
and the present appellant’s sentence never has been commuted. It ig therefore necessary 
to examine the various statutory provisions dealing with the sentence of transporta- 
tion. 


cz 











1944,] KISHORI LAL ¥. EMPEROR (P.C.)—Lord Goddard. 627 


Section 53 of the Penal Code sets out six different punishments to which offenders 
are liable. The second of these is transportation and the fourt! imprisonment of 
two descriptions, rigorous ang simple. As already stated, where the Penal Code 
prescribes transportation as the i the sentence, with two exceptions, must 
be for life. By s. 55, in every case in a sentence of transportation for life 
shall have been passed, the Government of India or the Government of the place 
within which the offender shall have been sentenced; may, without the consent of 
the offender, commute the punishment for imprisonment of either description for a 
term not exceeding 14 years. Section 58 providessthat in every case in which a sen- 
tence of trarf§portation is passed,° the offender, until he is transported, shall be dealt 
with in the same manner as if sentenced to rigorous imprisonment, and shall be held 
to have been undergeing his sentence of transportation during the term of his im- 
prisonment. Were these the onl® statutory provisions dealing with the matter, there 
would be much force in the argument that s. 58 should be read as providing merely 
for the temporary or transitory detention and treatment of an offender while arrange- 
ments were being made for his transportation beyond the seas. If the history of the 
sentence be examined, there is no doubt that when first enacted transportation meant 
transportation beyond the seas. When framing the Penal Code, the draughtamen un- 
doubtedly intended this sentence to remain as one whereby those on whom it was passed 
should be sent overseas. This appears in the introduction to the Code, the author of 
which was Mr.—afterwards Lord—Macaulay, then Legal Member of Council and a 
principal draughtsman of the Act. The Code was drafted about 1836 but was not enacted 
until 1860, and at that time also the sentence involved the convict being sent out of India. 
In 1836 transportation was a common sentence in England for felony and one reason 
for thinking that s. 58 was intended by the authors of the Code to provide only for 
temporary detention of prisoners awaiting trgnsportation is that the English Act 
24 Geo. IV, c. 84, which consolidated the law of this country relating to transporta- 
tion, contained a very similar provision. Shortly stated, that Act provided that the 

should always be one of* transportation or banishment beyond’ the seas; 
that places on land or vessels in the river (commonly called the hulks) should be 
appointed for the confinement of prisoners until they_could be placed on a convict ~ 
ship, and that until they could be remeved to such places, they were to be kept to hard 
labour in the common jail or house of correction and the time spent there was to be 
counted towards their sentence. Opinions, however, on matters of penology change 
from time to time in all communities, and no one doubts the competency of the Legis- 
lature to adopt and provide for new and enlightened mgthods in the treatment of 
prisoners and management of penal establishments, even if the result be to change 
entirely the character of the punishment from that which has hitherto prevailed. In 
England transportation beyond the seag ceased as a punishment in 1854. In India 
it is still part of the penal system, but Acts passed since the Penal Code have effected 
80 radical a change in the law relating thereto that whatever may have been the 
case in 1860, s. 58 can no longer be construed as providing only for the transitory 
detention of prisoners awaiting conveyance to a penal settlement outside India. A 
sentence of transportation no_longer necessarily involves prisoners being sent overseas 
or even beyond the provinces wherein they were convicted. The first provision to 
notice in this respect ia s. 368 (2)' of the Code of Criminal Procedure, 1898, which 
enacts that no sentence of transportation shall specify the place to which the person 
sentenced is to be. transported. Then comes the Prisoners Act of 1900 as amended 
in 1903 which, in the opinion of their Lordships, is the decisive statute on the point. 
Section 29 in its amended form provides as follows :— ' 
* “(1) THe Governor-General in Council ‘may, by general or special order, provide for the 
removal of any person confined in a prison .... 


eed 
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(b) Under, or in lieu of,“a sentence of imprisonment of transportation .... to any other 
prison in British berdia. 

(2) The Local Government and subject to its orders and its control the Inspector General 
of Prisons may in like manner provide for removal of fany person confined as aforesaid 
in a prison in the province to any other pri in the province.” 

By a 31, the Governor in Council mhy order-the removal of a person seiitenced 
to transportation from the prison in hich he is confined to any other prison in 
British India. By s. 32, as amended 1920,°the Local Government may appoint 
Places within the province to which prisoners under sentence of transportation shall 
be sent and the Local Government*or an officer authorised by thent shall give orders 
for the removal of such persons to the places so appointed except where sentence of 
transportation is passed on a person already un ion under a sen- 
tence previougly passed for another offence. Since 1937, all above powers can 
now be exercised by Provincial Governments. 

The effect of the concluding words of s. 32, sub-s. (1), seems to be that if a prisoner 
has been actually transported and then, is sentenced on a subsequent charge, he is to 
remain where he is and not be removed thence to a place within the province. The 

Jail at Lahore, in which the appellant is confined, is one of the prisons consti- 
tuted as a place for the detention of transportation prisonerf These sections make 
it plain that when a sentence of transportation has been passed, it is no longer necessa- 
Tily a sentence of transportation beyond the seas. Nowhere is any obligation imposed 
on the Government either of India or of the Provinces to provide any places overseas 
for the reception of prisoners. It appears that for many years the only place to whicb 
they have been sent is the Andaman Islands, which are now in Japanese occupation. 
Their Lordships have been referred to various orders and directions of an administra- 
tive and not a legislative character showing what prisoners are, and are not, regarded 
as fit subjects for transportation therefb, and showing also that now-a-days only such 
of those prisoners sentenced to transpoytation as ‘may volunteer to undergo transport- 
ation overseas are sent to those islands. Learned.commentatoré on the criminal law 
of India, in particular Lord Macaulay, in the introduction to the Penal Code to whfth 
reference has already been made, have pointed out that a sentence of transportation 
is one likely to be regarded with particular terrog by Hindoos, largely because of their 
dread of crossing “the black water,” the loss of caste which a journey overseas entails 
and of the uncertainty whether they will ever see their homes again. No doubt, there- 
fore, the sentence has been preserved for its deterrent effect and because in certain cases 
it may be both useful and desirable to send convicts to the islands. But at the present 
day transportation is in trith but a name given in India to a sentence for life and, 
in a few special cases, for a lesser period, justi as in England the term imprisonment 
is applied to all sentences which do not exceed two years and penal servitude to those 
of three years and upwards. A convict sent to penal servitude may now-a-days 
serve his sentence either in a prison known as a convict establishment or in an ordinary 
‘ local prison and in the latter he will he subject to exactly the same discipline, ‘condi- 
tions of labour and treatment generally as those sentenced to imprisonment. So, 
in India, a prisoner sentenced to transportation may, be sent to the Andamans or may 
be kept in one of the jails in Lidia appointed for transportation prisoners where he 
will be dealt with in the same manner*as a prisoner sentenced to rigorous imprison- 
ment. The appellant was lawfully sentenced to transportation for life; at the time 
when he made his application to Monroe J. be was confined in a prison which had 
been appointed as a place to which prisoners so sentenced might be sent. Assuming 
that the sentence is to be regarded as ond of 20 years, and subject to remission for 
good conduct, he had not earned remission sufficient to entitle him to discharge at 
the time of his application and it was thereforé rightly dismissed, but, in adying this,’ 
their Lordshipe are not to be taken as meaning that a life sentence must and in all 
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cases be treated as one of not more than 20 years or that the copvict is necessarily 
entitled to remission. 

A further point was taken by Mr. Pritt on behalf of the appellant to which brief 
reference may be made, although, in view%pf the opinion of their Lordships on the 
main question, it has now become i i On the assumption that the sentence 
was to be regarded as one of not more 14 years’ rigorous imprisonment, he 
contended that taking into account the ion earned, the appellant would have 
been entitled to be discharged at the time when he made his application to the learned 
Judge undergub-para. 2 of the Government of Inflia Reselution No. 234-245 of July 
12, 1910, and Provincial Government endorsement No. 236 of August 25, 1910, re- 
produced as para. 647, sub-para. 2, in the Punjab Jail Manual. In view of sub- ` 
para. 1e the Board an “enguiry to be made of the Punjab Gbvernment whether 
any order had been passed by them forbidding the prisoner’s release. In reply the 
Government referred to a letter of March 24, 1942, from the Deputy Secretary to 
the Government, Home Department, to the Inspector-General of Prisons, in which the 
former requested that the roll of the convict might be resubmitted for the further 
consideration and orders of Government in the first week of March, 1943. That is 
not an order under tlfe paragraph to which reference has been made, and 4f the 
sentence had in law to be regarded as one of 14 years’ rigorous imprisonment it 
appears to their Lordships that the prisoner would have been entitled to be dis- 
charged. But, for the reasons given, their Lordships are of the opinion that at that 
time he was in lawful custody, and still is, and they will humbly advise His Majesty 
that this appeal should be dismissed. 

Solicitors for appellant : Douglas Grant & Dold. 

Solicitor for respondent : Solicitor, India Office. ` : 

e 








- * Preni; 
LORD RUSSELL, LORD PORTER, LORD SIMONDS, LORD GODDARD AND 
SiR MADHAVAN NAR. - 


GOVERNOR-GENERAL v. PROVINCE OF MADRAS.* 


» Ultra vires—Madras General Sales Áa? Mad. IX of 1939)—Government of India Act, 1935. 
(26 Geo. V, c. 1), Federal Legislative List, Entry No. 45—Provinctal Legislative List, 
enity No, 48—Scope—"‘Duty of excise,” tnierpretation of. 

The Madras General Sales Tax Act, 1989, in so far as it purports to levy a tax on 
first sales in Madras of goods manufactured or produced ig India, is not wltra vires the 
Provincial legislature. It falls precisely within Entry No, 48 of the Provincial- Legislative 
List in the Seventh Schedule to the Government of India Act, 1985. 

A “duty of excise,” as mentioned in Entry No. 45 of the Federal Legislative List, 
is primarily a duty levied upon a manufacturer or producer in respect of the commodity 
manufactured or produced. It is a tax upon goods not upon sales or the proceeds of 
sale of goods. The two taxes, the one levied upon a manufacturer in respect of his 
goods under Entry No. 45 of the Federal Legialative List, and the other upon a.vendor 
in respect of his sales under Entry No. 48 of the Provincial Legislative List, may in one 
sense overlap. But in law there ig no overlapping. The taxes are separate and distintt 
imposta, If in fact they dverlap, that may be because the taxing authority, imposing a 
duty of excise, finds it convenient to impose that duty at the moment when the excisable 
article leaves the factory or workshop for the first ‘time upon the occasion of its sale. 
But that method of collecting the tax is an accident of administration, it is not of the 
essence of the duty of excise which is attracted by the manufacture itself. 

In a Federal constitution in which there is a division of legislative powers between 
Central and Provincial legislatures, when a controversy arises as to whether the one or 
the other legislature is not exceeding its own, and encroaching on the other's, const- 


* Decided, January 21, 1945. Appeal from Federal Court, 
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tutional legislative power in the matter of levying a tax, the principle to be applied in 
determining info what category the tax falls is to look at the real nature of the tax, its 
“pith and substance”, and not the name of the tax p 


. THE facts appear from the judgment. 


_ Sir W. Monckton K. C. and B. J. MqKenna, for the appellant. 
J.M. Tucker K. C. and H. E. Robe , for the respondent. 


Lorp Simons. This appeal is brought by the Governor-General in Council from a 
decree made by the Federal Court*of India in its eriginal jurisdiction ea-March 17, 
1942. In proceedings commenced in that. Court against the respondent, the Province 
of Madras, the appellant claimed that the Madras Act EX of 1939, known as the 
Madras General Sales Tax Act of 1939 and hereafte? ref to as “the Madras 
, Act,” in ao far as it purporte to levy a tax’on first sales in Madrad of goods manu- 
factured or produced in India is, except in respect -of certain excepted goods, ultra 
vires and beyond the competence of the Legislature of the respondent. The Federal 
Court dismissed the appellante suit following its previous decision in an appeal 
from the High Court of Madras ij a suit in which the present respondents were 
appellants and a firm called Boddu Paidanna and Sons wete respondents and the 
Validity of- the-same provisions Of the Mme Act Was. ia aae This case will be 
referred to as the Boddu Paidanna case! 

‘The legislative powers of the Federal and Provincial Legislatures respectively are 
defined -in the Government of India Act, 1935, sometimes called “The Constitution 
Act,” and it will be convenient to refer to them -before examining the provisions of 
the impugned Madras Act. 

Section 100 of the Constitution Act provides as follows : 

“(1) Notwithstanding anything in th two next succeeding subsections the Federal Legis- 
lature bas, and a Provincial Legislature has not, péwer to make laws with respect to any 
of the matters enumerated in List I in te Seventh Schedule to this Act (hereinafter called 
the ‘Federal Legislative List’). 

“(2) Notwithstanding amything in the next succeeding subsections the Federal Legie- 
lature, and, subject to the preceding subsection, a Provincial Legialature also, have power 
to make laws with respect to any of the matters enumerated in List HI in the said Schedule 
(hereinafter called the ‘Concurrent Legislative List’). 

“ (3) Subject to the two preceding subsections, the Provincial Legialature has, and the - 
Federal Legislature has not, power to make laws for a Province or any part thereof with 
respect to any of the matters enumerated in List II in the eaid Schedule (heremafter called 
the ‘ Provincial Legislative Lif’). 

“ (4) The Federal Legislature has power to make laws with respect to matters enumerated 
in the Provincial Legislative List except for a Province or any part thereof.” 

Entry No. 45 of the Federal Legislative List ig as follows : 

“45. N EI DE AE E A E ras ee nf E E E E 

except [there follow certain exceptions].” 

oe 48 of the Provincial Legislative List is as follows : 

“48. Taxes on the sale of goods and om advertisements.” 

-°It is upon, these two entries respectively that the parties rely, ie Seapdhdent core 
tending that Entry No. 48 of the Provincial Legislative List authorises and justifies 
the impugned provisions of the Madras Act, the appellant contending that so far as 
those provisions purport to impose a tax on first sales they int effect impose a duty 
of excise and are therefore an encroachment! upon the power given exclusively to the 
Federal Legislature by Entry No. 45 of the Federal Legislative List. 

. Before further considering the provisions of the Constitution Act it will be con- 
venient to examine somewhat closely. the Madras Act. For in a Federal constitution, 


1 Prov, of Mad. v. Boddu Paidanma, (142) 46 C. W. N. {F.R.) 38. 
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in which there is a division of legislative powers between Central and Provincial 
Legislatures, it appears to be inevitable that controversy should arlse whether one or 
other Legislature is not exceeding its own, and encroaching on the other’s, constitu- 
tional legislative power, and in such a con it is a principle, which their Lord- 
ships do not hesitate to apply in the p case, that it is not the name of the tax 
but its real nature, its “pith and substance} as it has sometimes been said, which 
must determine into what category it fall. 

The. Madras Act which recerved the seeni Of he Govanor ob Mairs or June d 
1989, is emtitled “ An Act to prowde for the levy @f a gengral tax on the sale of goods 
in the Province of Madras.” Its preamble recites that it is expedient to provide for 
ee E S E E By s. 1 it 
is provided that this may” be, called “The Madras General Salts Tax Act, 1939,” 
and that it is to extend to the whole of the Province of Madras. The rest of the 
Act does not belie its title or its declared purpose. Section 2 contains a number of 
definitions of which it is necessary to refer only to the following : 

“(b) “dealer” means any person who carries on the business of buying or selling goods. 

(A) ‘sale’ with all its grammatical variations and cognate expressions means every transfer 
of the property in goods by one person to another in the course of trade or business #r cash 
Da or EET Dee oe A er alabie coniato ut dees noe mede w ogag 
hypothecation charge or pledge. 

(i) ‘Turnover’ meann tiie Arete AE toe while a Rie tithes Boag ee? asl 
by a dealer whether for cash or for deferred payment, or other valuable consideration pro- 
vided that the proceeds of the sale by a person of agricultural or horticultural produce grown 
by himself or grown on any land in which he has an interest whether as owner, usufructuary 
mortgagee, tenant or otherwise, shall be excluded from his turnover. 

Explanation Subject to such conditions and restrictions, if an§, as may be preacribed in 
this behalf : 

‘ (i) the amount for which goods dre sold shall indude any suma charged for anything 
done by the dealer in respect of the goods sold at ‘the time'of or before the deliyery thereof ; 
. “Gb any cash or other discount on the price allowed in respect of any sale and any 
amount refunded in respect of artides returned by customers shall not be included in the 
turnover. 

‘t (iil) where for accommodating a particular customer a dealer obtaining goods from another 
dealer and immediately disposes of the same to the said customer, the sale in respect of 
such goods shall be induded im the turnover of the latter dealer but not in that of the 
former,’ 

Section 3, the taxing section, provides as follows : r 

3. (1) Subject to the provisions of this Act, every dealer shall pay in each year a tax 
in accordance with the scale specified below : 

‘ (a) If his turnover does not exceed .20,000 rupees, 5 rupees per month. 

‘ (b) If his turnover exceeds 20,000 rupees, one half of one per cent. of such turnover. 
Provided that any dealer whose turnover in any year is less than 10,000 rupees shall not be 
liable to pay the tax under this sub-section for that year. 

‘Provided further (1) that in respect of the same transaction of sale, the buyer and the 
sellers shall not both be faxed but only one of them, as shall be determined by the ruley 
made in this behalf under sub-section 2, aball be taxed thereon and (2) that when tha 
amount for which any goods were bought by a dealer has been included in his turnover the 
amiat for RCE Ee ADE ODS rece ead Bey Dine Re mee pe ue ey ie, nore 
the purposes of this Act.’ 

“ (2) Teana EA ihe Guiting MEAN, Ack: Gall: be dled Ga adda 
with, and the tax shall be assessed, levied and collected in such manner and in such instal- 
ment as may be prescribed by the Rules made by the Provincial Government in this behalf. 
“(3) Subject to any rules made under sub-section. (2) the assessing authority may fix 
the turnover of any, dealer in any year at the amount of his turnover in the previous year.” 

Sections 4 and 5.provide for exemption from the tax imposed by s. 3 of certain classes 
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of goods, and s. 6 for taxation of the sale of hides and skins whether tanned or untanned 
Bae A aaa es a 
- prescribed. 

Section 7 provides for a rebate of one guea aia Ob celta Sooke 
for delivery outside the Province, s. & for the licensing and exemption of agents. 
Other sections provide the necessdry adfninistrative machinery for the assessment and. 
collection of a tax on sales. Section 19 provides that the Provincial Government may 
make rules to carry out the purposes of the Act. 

Under s. 3 (2) of the Madras Axt the Provincial Government made yla which are 
called “ The Madras General Sales Tax (Turnover and Assesament) Rules, 1939,” and 
under a. 19 further rules which are called “Thè Madras General Sales Tax Rules, 
1939.” To thesesrules which are of an elaborate an confprfff@nsive character it is 
unnecessary to refer except to note that undtr r. 4 C1) of the first-mentioned rules tha 
gross turnover of a dealer for.the purposes of the rules is to be the amount for which 
the goods are sold by him except that under r. 4 (2) im the case of certain gooda 
therein enumerated the gross turnover is to be the amount for which the goods are 
bought. 

Their Lordships have thought it desirable to refer to the provisions of the Madras 
Act in this detail in order to emphasise its essential character. Itẹ real nature, its 

“pith and substance,” is that it imposes a ‘tax on the sale of goods. No other succinct 
description could be given of it except that it is a “tax on the sale of goods.” It is 
in fact a tax which according to the ordinary canons of interpretation appears to 
fall precisely within Entry! No. 48 of the Provincial Legislative List. 

It is necessary then to consider the contention, which in the Boddu Paidanna caset 
found favour with the High Court of Madras, that the Madras Act so far as it 
imposes a tax on first sales of goods manufactured or produced in India is wire vires 
the Provincial Legislature. This contention is thus clearly stated in the appellant’s 
formal reasons on the present appeal*: (1) a tax on the manufacturer or producer 
of goods oh the first sale thereof is a duty of excise, (2) under the provisions of the 
‘Constitution Act the appellant has, and the respondent has not, power to impose a 
duty of excise, (3) the provisions of Entry No. 48 in the Provincial Legislative List 
must be construed subject to the Povo of Efitry No. 45 in the Federal Legislative 
List. 

E E EE T Se Gam AET T 100 (1) of the Consti- 
tution Act “Notwithstanding anything in the two next succeeding sub-sections” and 
the opening words of s. 1Q)(3) “subject to the two preceding sub-sections.” ‘Their 
Lordships do not doubt that the effect of these words is that, if the legislative powers 
of the Federal and Provincial Legislatures, which are enumerated in List I and List II . 
of the Seventh Schedule, cannot ;fairly be recanciled, the latter must give way to the 
former. But it appears to them that it is right first to consider whether a fair recon- 
ciliation cannot be effected by giving to the language of the Federal Legislative List 
a meaning which, if less wide than‘it» might in another context bear, is yet one that 
can properly be given to it, and equally giving to the language of the ProvinciaF 
Legislative List a meaning which it can properly bear. In this connection it must 

.in the first ‘place be observed that the contention of the appellant involves doing 
violence to the language of Entry No. 48 of the Provincial Legislative List. For if 
his contention is upheld, the plain words “ Taxes-on the sale of goods” must be 
read as if the words “ other than the first sale of goods manufactured or produced in 
India” were added by way of qualification. Bearing in mind first that the problem 
of the division of taxing power in a Federal Constitution was in general ho new one 
and that the framers of the constitution! must in particular have been well aware of 


1 [1%2] 46 C, W. N. (F. R) 38. 
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the controversies that had arisen in regard to “excise” and taxes on first or other 
sales, and, secondly, that the contention of the appellant would remove from the 
range of Provincial taxation which had not been in the past, nor were likely 
in the future tobe, the subject of an excisegduty, their Lordships would be reluctant 
to adopt such a construction if any other fairly open to them. The validity of 
the appellant’s first reason must therefore examined in order to see whether the 
Lists can be reconciled not by doing wiolenceķo the language of the Provincial List 
but by giving some other than the meaning and effect, for which the appellant con- 
tends, to the celevant words of the Federal List. e 

Their Lor ips would first observe (concurring herein ‘in the cogent redboning of 
the Federal Court in the Boddu Paidanna caset), that little assistance is to be 
derived from the cofderatiow of other Federal Constitutions and of their judicial 
interpretations. Here there is no*questiom of direct and indirect taxation nor of the 
definition of specific ‘and residuary powers. The Indian Constitution is unlike any 
that have been called to their Lordships’ notice in that it contains what purports to 
be an exhaustive enumeration and division of legislative powers between the Federal 
and Provincial Legislatures. Where there is such an enumeration, the language of 
the one list may be coloured or qualified by that of the other. The problem ys dif- 
ferent when on the one hand there are specific, and on the other residuary, powers. 

The appellant’s fundamental contention is that the power to impose a duty of - 
excise, which is given to the Federal Legislature alone by Entry No. 45 of the Federal 
List, entitles‘ that Legislature and no other to impose a tax on first sales of goods 
manufactured or produced in India.. No other meaning, it is contended, can fairly 
be given to the words “duty of excise” than one which includes a tax on the first 
gales of such goods. If such a construction involves that vjolence must-be done to 
the plain meaning of Entry No. 48 of the Provincial List, that, it is said, is con- 
templated and safeguarded by the opening words of a 100 (1). 

To their Lordships this contention does not appear well-founded. The term “ duty 
Ofaexcise” ig a somewhat flexible bne : it may, no doubt, cover a tax dh first and 
perhaps on other sales : it may in a proper context have an even wider meaning. An 
exhaustive discussion of this subject, from which their Lordships have obtained valu- 
able assistance, is to be found in the judgment of the Federal Court in In re The 
Central Provincds and ‘Berar Act No. XIV of 1938 Consistently with this decision, 
their Lordships are of opinion that a duty of excise is primarily a duty levied upon 
a manufacturer or producer im respect of the commodity manufactured or produced. 
It is a tax upon goods, not upon sales or the proceeds of sale of goods. Here again 
their Lordshipe find themselves in complete accord with the reasoning and conclu- 
sions of the Federal Court in the Boddu Paidanna tase. The two taxes, the one 
levied upon a manufacturer in respect qf his goods, the other upon a vendor in respect 
of his sales, may, as is there pointed‘out, in one sense overlap. But in law there is 
no overlapping. The taxes are separate and distinct imposts. If in fact they over- 
lap, that may be because the taxing authority, imposing a duty of excise, finds it 
convenient to impose that duty at the moment when the exciseable article leaves the 
factory or werkshop for the first time upon the occasion of its sale. But that method 
of collecting the tax is an accident of adminigtration : it is not of the essence of the 
duty of excise which is attracted by the manufacture itself. That this is so is clearly 
exemplified in those excepted cases in which the Provincial, not the Federal, Legisla- 
ture has power to impose a duty of excise. In such cases there appears to be no 
reason why the Provincial Legislature should not impose a duty of excise in respect 
of the commodity manufactured and then a tax on first or other sales of the same 
commodity. Whether or not such g course is followed appears to be merely a 


1 [1989] F. C. R. 18. 
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matter of administrative convenience. So by parity of reasoning may the Federal 
Legislature impo a duty of excise upon the manufacture of exciseable goods and the 
Provincial Legislature impose a tax upon the sale of the same goods when manu- 
factured. : : 

It appears then ta their Lordships the competing Entries No. 45 of the Federal 
List and No. 48 of the Provincial Li y fairly be reconciled without adopting the 
contention of the appellant, and that validity of the Madras Act cannot succese- 
‘fully be challenged. 

Their Lordships would again @mphasise that ig comiñg to this comelfsion they 
have regarded substance not form. The tax imposed by the Madras Act is not a 
duty of excise in the cloak of a tax on sales. Lacking the istic featurea of a 
duty of excise suth as uniformity of incidence ang i tion in subject-matter, 
it is in its general scope and in its detailed “provisions a “ tax on sales.” Their Lord- 
_ ships must not be taken as expressing any view upon the validity of any measure 

upon the substance of which a different opinion might be formed. 
`. For the reasons already stated their Lordships are of opinion that this appeal must 
be dismissed and they will humbly_gdvise His Majesty accordingly. 

um . 


` 


Present : 


Loro RUSSELL, LORD WRIGHT, Lorp GODDARD, SIR MADHAVAN NAIR, AND 
Sh JOHN BEAUMONT. 


`~. . JAIRAM DAS v. EMPEROR.* í 


Criminal Procedure Code (Act V of 1898), Secs. 498, 561 A, 401—Bail, granting of —Whether 
convicted person can be released on bail by High Court pending appeal to Privy Council— 
Inkereng jurisdiction of Court—Suspension of sentence by Government!‘ Whether there be 
appeal from conviction ot not "—Interpretation. ‘ 

The Code of Criminal Procedure, 1898, confers no power on a High Court to grant bail 
in the case of a convicted person, and the fact that he has obtained leave from His Majesty 
in Council to appeal from his conviction or sen makes no difference in this regard. 
Such a power, where it exists, must be statutory. It does not reside in the inherent powers 
of the Court.t 

The only granting of bail which is referred to in c, xxxix of the Code is the granting of 
bail to accused persons, There is no reference therein to the granting of bail to 
persons who have been tned and convicted, 

Section 498 of the Code does not refer to convicted persona. The only- bonds “ executed 
under thia chapter” (xxxix) are executed by persons who are accused (not convicted) 
persons ; and the words “whether there be“an appeal on omnviction or not” merely 
qualify or relate to the words “in any case,” and only mean that all accused persons are 
within the section whether their case be appealable on conviction or not. 

The scheme of c. xxxix is that sa. 496 and 497 provide for the granting of bail to accused 
persons before trial, and the other sections of the chapter deal with mattera ancillary or 

e subsidiary to that provision. 

Chapter xxxix together with a 426,is, and was intended to contain, a complete and 
exhaustive statement of the powers of a High Court in India to grant bail, and excludes 
the existence of any additional imherent powers in a High Court relating to the subject of 
bail ‘ 

Section 561 A of the Code confers no powers, It merely safeguards all existing inherent 
powers possessed by a High Court necessary (among other purposes) to secure the 
ends of justice. : 


* Decided, February 5, 1945. Appeal from 
Lahore. 


t Now see the change effected by India 
Act II of 1945-Edre. 
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In a proper case, however, the ends of justice may be secured by the Provincial Govern- 
ment suspending the sentence under e. 401 of the Code. 


Case-law reviewed. ` 
THE facts appear sufficiently from the ju t 
Lorp RUSSELL. This appeal raises an i t question, viz. whether a High 
Court in India has power to grant bail to a who has been convicted and sen- 
tenced to imprisonment, and to whom"His Majesty in Council has given special leave 
to appeal his conviction or sentence. è 
The qu which arise fẹ -consideration in such a case are ofe such a 


nature that they can only, their Lerdshipe think, be properly dealt with by some 
authority in India peweesajng either knowledge of the relevant facts, or the means of 
acquiring that knowledge ; but wĦether a, High Court in India. has power to grant 
bail in the circumstances indicated is a matter upon which divers views have been 
expressed in the Courts in India, and which comes before the Board for the first time, 
in the following circumstances :— 

The appellants were convicted under 8. 120B read with s. 420 of the Indian Penal 
Code, and sentenced to ferms of rigorous imprisonment. On appeal, the High 
of Lahore upheld the convictions bit altered the sentences. The appellants, 
obtained special leave from His Majesty in Council to appeal from the judgments of 
the High Court, applied to the High Court of Lahore td be released on bail. Their 
application was dismissed. From that dismissal they now appeal by special leave 
to His Majesty in Council. The application was dismissed upon the ground that 
the Judicial Committee had given no direction that an application for bail should be 
made to the High Court. 

It will be convenient at the outset to review, briefly the decisions in India 

In the year 1900 the High Court qf Madras held (in a case in which special leave 
to appeal bad been granted) that it had power to make an order for release on bail 
.pegding the decision of the appeal fsee Queen-Empress v. Subrahmania Apyari]) On 
the petition for special leave, an application for bail had also been made, when the 
Judicial Committee stated that any such application must be dealt with by the High 
Court. The case was argued beforesthe High Court on the footing that the High 
Court could act under s. 498 of the Code of Criminal [Procedure (herein referred to 
aa the Code). The judgment simply states—“ In our opinion this Court has jurisdic- 
tion to make an order in this case releasing the accused on bail pending the decision 
of the Privy Council.” 

In the year 1908 in the case of Diwan Chand v. King“Emperor? the Chief Court, 
which had previously dismissed an appeal from their convictions by the accused per- 
sons, dismissed an application by them to be released on bail pending the hearing 
of a petition by them to His Majesty in Council for special leave to appeal. The 
application seems to have been based on s. 498 of the Code; but it was held that 
s. 498 “does not refer to a case where the Couyt is functus officio, but refers to cases 
where the Court has still some power left as regards the sentence of the accused,” 
and that the Court had no power to release the accused on bail. 

In February, 1923, the case of Tulsi Telini v. Emperor? came before the High Court 
of Calcutta. A convicted person applied undér s. 498 of the Code for a stay of exe- 
cution of the sentence pending the hearing of a proposed application to His Majesty 
in Council for special leave td appeal. It was decided that the High Court had no 
jurisdiction under s. 498. The Chief Justice indicated that the High Court might 
have had jurisdiction by reason of cl. 41 of the Court’s Letters Patent if the case had 
come within that clause, which it did not. Richardson J. distinguished the Madras 


1 rd I. L. R. 24 Mad. 161. 3 (1923) L L R. 50 Cal. 585. 
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case on the ground that in that case special leave to appeal 'had already been obtained. 
He was of opinion that the Court had no jurisdiction under s. 498 to grant bail pend- 
ing an application for special leave to appeal. The Court was fisictus- oficio, and had 


no seisin of the case. Nor had the any inherent jurisdiction. He pointed out 
however that it was open to the Government to suspend the sentence under 
8. 401 of the Code. 

On April 2, 1928, the Code of Cri Procedure (Amendment) Ad, 1923, came. 


into force by which there was added to the Code s. 561A which runs thus :— 
“561A. Nothing in this Code shall be deemed to lingit or affect the inherameffower of the 

High Coert to make guch orders as may be necessary to give effect to any order under this. 

Code, or to prevent abuse of the proces of any Court er otherwise to secure the ends of justice.” 


In 1926, in the case of Emperor v. Ram Sarup’ th? High Court of Allahabad held 
that “a High Court has certainly. inherent jurisdiction to stay execution of its own 
order when the ends of justice require it.” It refused to grant bail at that stage 
because special leave to appeal had not yet been obtained ; a petition had been lodged 
but had not been heard by the Judicial Committee. The applicant however was told 
to apply again, when leave to appeal bad been granted. 

I 1936, another case came before the High Court of Calcutta, viz. Babu Lal 
Chokhani v. Emperor! in which it was held that after disposal of a ‘criminal appeal 
the High Court is functus oficio and has no seisin of the case, and cannot grant bail 
to a convicted person before leave to appeal hab been granted by His Majesty in 
Council. The decisions in Queen-Empress v. Subrahmania Ayyar and Emperor V. 
Ram Serup were distinguished on the ground that they were decisions given on the 
footing that leave to appeal had been or would be obtained. The application for bail 
had been refused by the High Court of Calcutta, who gave their reasons at a later 
date. Cunliffe J. in his judgment mentions the fact that in the interval a suspension 
order had been made by the Local Governmerftt under s. 401. Henderson J. (dif- 
fering from the view expressed in thé Allahabad case) was of opinion that s. 561A 
had no reference to bail, which was a matter specifically provided for by the Code 
itself. It appears (from the judgment of Blacker J. in a later case) that special 
leave to appeal having been subsequently obtained, a single bench Judge did in 
fact grant bail to Babu Lal Chokhani. j i 

In the same year the matter came under the consideration of the High Court of 
Nagpur in the case of Bashiruddin Ahmad v. King-Emperor.* The High Court on an 
appeal from an acquittal, had convicted a person charged with an offence under s8. 420 
of the Indian Penal Code. He applied for bail pending.an application to His Majesty 
in Council for leave to appeal. It was held that after signing judgment convicting 
the accused the High Court was funcius officio, and had thereafter no power to release 
him on bail unless special leave to appeal was granted. The application was therefore 
refused “ for the present,” because no directions had been received from their Lordships 
of ‘the Privy Council. Bose J., who delivered the judgment of the Court, repudiated 
the idea of the High Court possessing any inherent jurisdiction to grant bail. The 
question of bail had been expresaly dealt with by the Code, “and although the matter 
of bail pending an appeal to the Judicial Committee is not there, its provisions on 
the subject must be’ regarded as exhaustive.” 

Finally in 1937, an application for bail was made to the High Court of Lahore by 
a convicted person who had obtairfed special leave to appeal from His Majesty in Coun- 
cil ; but no direction had been given as to applying for bail to the High Court. It was ` 
decided that once the High Court had passed orders in a criminal appeal, it was 
functus officio and had no seisin of the case, but that the seisin might be revived when 


1 (1926) I. L. R. 49 All 247. 3 [1937] Nag. 236. 
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ie 








io) . JAIRAM DAS V. EMPEROR (P.C.)—Lord Rwssell. 637 


the Judicial Committee gave leave to appeal and directed the High Court. Blacker 
J. in delivering judgment said that he had no power to grant bail because in granting 
leave to appeal the Judicial Committee had given no direction to apply to the High 
Court for bail. He dismiseed the application but stated—“ it can in my opinion be 
Tevived if the petitioner obtains and produce§@ any direction from their Lordships of- 
the Privy Council in the matter which authorize this Court to go into the 
question of bail.” 

In the present case, the appellants’ ‘application to be released on bail pending the 
decision their appeal to His Majesty in Council was dismissed by the High Court 
of Labore the last-mentfoned case) on the grounfl that their Lordships had 
given no “direction to the High Court to entertain an application for bail.” 

From this review ofthegauthgrities in India it would appear that the various views 
which have prevailed may be summarised thus: (1) if leave to appeal has been 
obtained from His Majesty in Counci? and the Judicial Committee has said that an 
application for bail must be dealt with by the High Court, the High Court will have 
power under 8. 498 of the Code to release a convicted person on bail pending the 
hearing of the appeal; (2) the High Court has an inherent power to do so if special 
leave to appeal has been, obtained from His Majesty in Council ; (3) the High Gourt 
possesses no inherent power as regards bail; (4)! after disposal of a criminal appeal 
by the High Court it is functus officio, has no longer any seisin of the case, and 
cannot grant bail to a convicted person unless special leave to appeal has been obtained 
from His Majesty in’ Council ; (5) in addition there must also be a direction received 
from “their Lordships of the Privy Council”; (6) the High Court’s seisin of a 
criminal case, and its power to grant bail under s. 498 of the Code, is revived when 
the Judicial Committee gives leave to appeal and directs the High Court. 

Their Lordships are unable to recognise any, proceeding or conduct on their part 
in the past which can be properly described as a “ direction to a High Court to enter- 
tain an application for bail.” When any suggestion of bail has been mooted on behalf 
of « successful petitioner for specfal leave to appeal against his conviction, their 
Lordshipe have always refused to consider the matter, and have no doubt at times 
said that the question of bail could only be properly and satisfactorily dealt with 
in India. But they have never give any formal direction to a High Court on the 
matter, nor has any reference to bail been made in Orders in Council granting leave 
to appeal. 

Moreover their Lordships find it impossible to appreciate how any suggestion or 
direction by them in regard to an application for bañ ta, the High Court, made or 
given when they decide to advise His Majesty that special leave to appeal from a 
sentence or conviction should be granted, can in any way determine or affect the 
question under consideration on this appeal. The High Court either does possess 
power to grant bail in the given circumstances or it does not. If it possesses the 
power, it possesses it independently of any suggestion or direction made or given by 
their Lordships. If it does not possess it, no suggestion or direction made or given 
by their Lordships could confer such a power. So far as any decision in India is 
‘based upon the fact that such a suggestion was made or direction given, or that no 
such suggestion was made or direction given, jt cannot be supported on ‘that ground 
alone. 

There remains for consideration the question wlfether the alleged existence of a 
power in a High Court to grant bail in the stated circumstances can be established on 
other grounds. If it exists, it must be either because it was conferred on the High 
Courts by the Code, or because it is one of those inherent powerd which are referred 
to in s. 561A of the Code. ‘ 


So far as the provisions of the Code are concerned, their -Lordships can discover 
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nothing therein to justify the view that any such power is thereby conferred on a 
High Court. The question of bail is dealt with in Part IX of the Code (“ Supple- 
mentary Provisions”) under Chapter XXXIX which is entitled “Of Bail.” The 
only granting of bail which is referred to in that chapter (which consists of ss, 496 
to 502 inclusive) is the granting of to accused persons. There is no reference 
therein’ to the granting of bail to who have been tried and convicted. It is 
true that in the Indian decisions, s. seems to have been treated aa though it 
included cases in which persons alread¥ cosvict&d were concerned ; but any such view 
seems to their Lordships to be a misapprehension based upon a mistaken reading of a 
few words which occur inthat section. The sectioA runs thus :— —_ 
“ 498. The amount of every bond executed under this Chapter shall be fixed with due regard 
to the circumstances of the case, and shall not be excessive; and the Bligh Court or Court of © 
Session may, in ary case, whether there be an appeal ga Sonvidtion or not, direct that any 
pereon be admitted to bail, or that the bail required by a police-officer or Magistrate be 
reduced.” 

Two things must be observed in relation to this section. The only bonds “ executed 
under this chapter” are executed by persons who are accused (not convicted) per- 
sons; and/the words “whether there be an appeal on conviction or not” merely 
qualis» or relate to the words “in any case,” and only mean that all accused pér- 
sons are within the section whether their case is appealable on conviction or not. In 
truth the scheme of Chapter XXXIX is that æ. 496 and 497 provide for the granting 
of bail to accused persons before trial, and the other sections of the chapter deal 
with matters ancillary or subsidiary to that provision. The only provision in the 
Code which refers to the grant of bail to a convicted person is to be found in a. 426. 
Section 426 forms part of Chapter XXXI of the Code which is entitled “ Of Appeals” 
and is included in Pars VII of the Code (“Of Appeal, Reference and Revision”). 
The section is in these terms :— ° i 
426. (1) Pending any appeal by a convicted peraon, the Appellate Court may, for reasons 
to be recorded by it in writing, order tht the execution of the sentence or order appealed 
against be suspended-and, also, if he is in confinement; that he be released on bail or onshis 
own bond. ` 

(2) The power conferred by this section on an Appelldte Court may be exercised also by 
the High Court in the case of any appeal by a œnavicted person to a Court subordinate 
thereto. 

(3) When the appellant is ultimately sentenced to imprisonment, penal servitude or 
transportation, the time during which he is so released shall be excluded in computing the 
term for which he is so sentenced. 

A consideration of s. 426 reinforces the view that s. 498 has no reference to con-- 
victed persons ; for if they were covered by s. 498, it would confer upon the Court 
of Session a power to grant bail to a convicted person appealing to the High! Court, 
a’ power which under s. 426 is confined to the’ High Court. Their Lordships feel no 
doubt that the Code confers no power on a High Court to grant bail in the case of a 
convicted person, and the fact that he has obtained leave from His Majesty in Council 
to appeal from his conviction or sentence makes no difference in this regard. 

If such a power exists in a High Court, it can only be as a power inherent in a 
High Court, because it is a power which is necessary to secure the ends of justice. 
It must be observed that, as decided By Hallett J. after a careful and exhaustive 
review of the authorities, that ng such inherent power exists in the High Court of 
Justice in this country [Ex parte Blyth]. In a case (reported only in the “ Weekly 
Notes”), Branson J. appears to have madq an order granting bail to a prisoner (in 
this country) who had been sentenced to six months’ imprisonment in Cyprus but bad 
been given leave by Hia Majesty in Council to appeal [Sutton v. The King*]. The 

1 [1944] 1 K. B. 532, ad 2 [1982] W. N. 272. 
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order however seems to have been made with the consent of the Secretaries of State for 
Home Affairs and for the Cotonies, and cannot be relied upon as any authority for 
the view that a Judge of the High Court has any inherent power to grant bail in 
the circumstances indicated. When such power exists, it is statutory. 

It ig perhaps conceivable that such an į power might exist in the High Courts 
in India, but historically it would seem y in view of the provision found in 
the early Charters, which confer powers on Judges in India by reference to the 
powers of the Justices of the King’s Bench in England in terms such as the following 
—“and to have such. jurisdiction and authority as Our Justices of Our Court of 
King’s Bet®have and may lawftlly exercise within that part of Great Britgin called 
England, as far as circumstances wij] admit.” Section 561A of the Code confers no 
powers. It merely saiegugrds gil existing inherent powers possessed by a High Court 
necessary (among other purposes)eto secure the ends of justice. 

But other difficulties exist in the way of establishing that any such inherent power 
exists in a High Court. A power to grant bad to convicted persons would, if exercised, 
interrupt the serving of the sentence ; the period of bail might even cover the whole of 
its term. A power to grant bail would not include a power ta exclude the period of bail 
from the term of the sentence : that this is so is shown by the fact that it was necessary 
to enact the special provision which is contained in sub-s. (3) of s 426 of 
Under these conditions the exercise of a power to grant bail would, in the event of the 
appeal being unsuccessful, result in defeating the ends of justice. Moreover in the same 
event it would result in an alteration by the High Court of its judgment, which is probi- 
bited by s. 369 of the Code. Finally their Lordships take the view that Chapter XX XIX 
of the Code together with e. 426 is, and was intended to contain, a complete and 
exhaustive statement of the powers of a High Court in India to grant bail, and 
excludes the existence of any additional inherent power in a° High Court relating to 
the subject of bail They find themselves in dgreement with the views expressed by 
Richardson J., Henderson J. and Bose J. in the three cases referred to- earlier in 
thig judgment. 

Te may well bethat ibe case ol an ‘appeal froma Highs Court to Tis Maay in 
Council was not within the contemplation of the framers of the Code. It may well 
be that a power to grant bail in suck a case would be a proper and useful power to 
vest in a High Court. Their Lordships fully appreciate the propriety and utility 
of such a power, exerciseable by Judges acquainted with the relevant facts of each 
case, and (if exercised) with power to order that the bail period be excluded from the 
term of any sentence. But in their Lordships’ opinion this desirable object can only 
be achieved by legislation. 

In the meantime there is a section of the Code to which, pending legislation, recourse 
may be had, and, by means of which the ends of justice may be secured, viz. e. 401 
which enables the Provincial Government to “suspend ” the execution of a sentence 
As hereinbefore appears recourse has been had ta this section on previous occasions. 

For the reasons indicated their Lordshipe will humbly advise His Majesty that 
this appeal fails and should be dismissed. In view of the general importance of the 
question which has been raised and decided their Lordships make no order as to 
the costs of this appeal 

[Nore. Following the suggestion made in the above judgment, the Central Legis- 
lature has enacted Act II of 1945, s. 3 of which adds subs. (24) to s. 426 of the 
Criminal Procedure Code, 1898, which embodies the suggestion made—Eprrors.] 
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Present : 


Lorp RÖSSELL, LORD MACMILLAN, Lorp SIMONDS, SIR MADHAVAN 
NAR AND SIR JOHN BEAUMONT. 


LYALLPUR BANK, TED v. RAMJI DAS“ 


Civil Procedwre Code (Act V of 1908), Pecs. 73(1), 36—Indian Companies Act (VII of 
1913), Secs. 186(1), 199—Order on ory of company to bay—Whether holder oy 
suck order com apply for rateable distribution. . 

The holder of an order made, under 8, 186(1) of the Indian Companies Act, 1913, 
ia entitled to rateable ditribution under à 73 of tHe Civil Procedure Coff A308. 
Radhesham Beopar. Co, v. Karang Chand,) approved, 
THE facts are get forth in the judgment. © o 2 


S. P. Khambatta, for the appellant. , -e 
P. Quass and W. A. Hammerton, for the respondent. 


Lord RUSSELL. The points involved in this appeal turn upon the true_construction 
of s. 73(1) of the Code of Civil Procedure (Act V of 1908), which is in the following 


is Ea ee MN tet me ORT Keene eee Seer 
such assets, made application to the Court for the execution of decrees for the payment of 
money passed against the same judgment-debtor and have not obtained satisfaction thereof, 
the. dssetsafter deducting “thé coeta: Of- reslisition,: shell be tnteabhy distributéd. among ‘all 
such persons.” 

It ig common ground that at all material times there was held by the District 
Court, Unao, assets of one Shanti Lal amounting to a sum of Rs. 49,166 or there- 
abouts, and that before the receipt of those assets various decree-holders had made 
applications to the Court for the execution of decrees for the payment of money 
passed against the said Shanti Lal and had not obtained satisfaction thereof. They 
accordingly, claimed to be entitled to°a rateable gistribution of the smid sum under 
the said section. Their claims were allowed by the District Judge, Unao, who by®an 
order dated August 6, 1936, ordered that the balance of the amount in deposit (after 
satisfying in full a claim of the Secretary of State for India) should be rateably dis- 
tributed among the holders of seventeen decreea® 

- The appellant here had made an application for execution of the order herein- 
after mentioned, and had not obtained satisfaction thereof. It accordingly claimed 
a share in the rateable distribution, ite claim. being based upon an order which had 
been .made in its favour under s 186(1) of the Indian Companies Act (VII of 1913) 
which runs thus :. 

“The Court may, at any time after making a winding up order, make an order on any 

contributory for the time being settled on the list af contributories to pay, in manner directed 
by the order, any money due from him or from the estate of the person whom he represents 
emery aluat or aay aoe a vale by Dior es catae by virtue ohvany. cal 
in pursuance of this Act.” . 
‘The apodiant a daim warde by e Dari e a the ro ak Se 
application for the execution of the said order was not an application for the execution 
of a detree for the payment of money, and that therefore the appellant could not 
share in the rateable distribution. -An appeal to the Chief Court of Oudh was dis- 
missed on the same ground. It*is from this dismissal that the present appeal is 
brought. 

The order in favour of the appellant, dated March 27, 1935, was made by the 
District Judge, Lahore, in the following terms : 
pe pees January 18, 1945. Appeal from Ie [1941] A. I. R, Lah. 273. 
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“ Upon the. application of the Official Liquidatore of the above-named company and upon 
reading orders passed thereon to-day, it is ordered under sectiom 186 re@d with section 160 
of the Act that Shanti Lal, aon of Lala Jairam Das, clo Lala Kundan Lal, Eastern Electric 
Works, Cawnpore, do pay to the Official Liquidators of the said company the sum of 


Rs, 1,37,557-10-3 (one lac thirty-seven thousan hundred and fifty-seven, annas ten and 
piesa three) only with costs due from his late Lala Jairam Das, the original contributory 
in respect of a pronote dated Ist of July, 1928, Re, 1,11,500-8-0, in favour of the above 
said Bank which still remains unpaid. » 6 ae 


This order of payment may be enforced as a decree yader the provisions of sectiona 199, 
200 and 2@tmaf the Act against the etate, if any, ee ee 
of the above said Shanti Lal.” 

‘This order wai. wnt. for entito Yo. the Chief Court of Gudh aod was Dy that 
Court forwarded to the Pistritt Judge, Unao, in a letter addresse by the Deputy 
Registrar of the Court to the said District Judge m the following terms :—-“I am 
directed to forward to your Court for execution and necessary action, the order of the 
District Judge in charge Liquidation Work at Lahore, which has been certified by 
this Honourable Court on January 27, 1936, in the case noted on the margin.” The 
“case was described in the margin as “No. 9P of 1936. Civil Miscellaneous Applica- 
tion Register. In the matter of the Indian Companies Act VII of 1913, of 
The Lyallpur Bonk, Lid. (in Liquidation), Decree-holder v. Lala Shanti Lal Judg- 
ment-debtor.” Among the documents which accompanied the letter was a “ certificate 
of non-satisfaction of decree.” 

The ground upon which the judgments of the Courts in India were based was the 
same in each Court, viz. that an order made under s. 186 of the Indian Companies 
Act did not come within the definition of the word “decree” contained in s 2(2). 
of the Code of Civil Procedure, and therefore that a holder of such an order could 
not fulfil the requirement of s. 73 of being within the class of persons who had 
“made application to the Court for the execution of decrees.” The Courts in com- 
moe te fits eohelnetoas: ere olging the detta which Had hect feadied fo testa 
of Mohanlal v. Bhivraj Devickand> 

From any point of view this result, if right in law, would appear strange. It would 
mean that a company resorting to the short and simple procedure against a contri- 
butory which s. 186 invites it to adopt? would be depriving itself of an effective method 
of enforcing its claim which would have been availabld had it resorted td the longer 
and more elaborate procedure of a suit. 7 

In their Lordships’ opinion, however, fi Comite A EE ETE eee 
taken too narrow a view. The strange result indicated abeve is avoided if and when 
3. 36 of the Code and s. 199 of the Indian Companies:Act, or either of them, are, or 
is, taken into consideration. 

Section 199 of the Indian Companies Act provides : 

“ Section 199. All anders made by a Court aider this Act maybe eatveed Wh te Gine 
Tanner in which decrees of such Court made in any suit pending therein may be enforced.” 


The effect of this section is, in their Lordships’ ‘opinion, that a company which 
holds an order made under s. 186(1) may resort to any procedure for its enforcemeny 
which would be open to it if the order had been a decree made in a suit, with the 
result that the method of enforcement provided by s. 73 of the Code is open to the 
Company, and an application by the Company foreits execution must rank as an 
application for the execution of a decree for the purposes of that section. 

Section 36 of the Code operates in the same way. By that section it is enacted -— 
Sie provinonsso ti Code retin wy tie qecaton a Gacy aell) 6s sae 
applicable, be deethed to apply to the execution | of orders.” This section appears to 


1 [1984] A. I. R Neg. 243 
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their Lordships to enact that s. 73 is to be deemed to apply to the execution of an 
order made under’s. 186 of the Companies Act ; and if this be so, an application made 
to a Court for its execution must, their Lordships think, be treated as, or deemed to 
be, an application for the execution of a decree, notwithstanding the somewhat curious 
fact that, although the company is a f decree-holder” as defined by the Code, it 
would appear not to hold a “ decree” $@ so defined. E 

While there appears to have been a gi of view in India upon this question, 
their Lordships find themselves in agreement with the views expressed by Young 
C.J. and Blacker J. in the gase oP Radhesham Beopgr Co. v. Karam C 

In the coursa of the argument before the Board, it was suggested that even if an 
application for the execution of the order under the Companies Act must be treated 
as, or deemed ty be, an application for the execution ofea decree under e. 73(1) 
of the Code, nevertheless Shanti Lal could not bÊ said to be “the same judgment- 
debtor ” as the judgment-debtors against whom the said 17 decrees had been passed. 
But an examination of the record before their Lordships showed! that the 17 decrees. 
must have been, and were in fact, treated by the District Judge as decrees passed. 
against Shanti Lal, who was the person against whom the order under the Companies 
Act Was made. In these circumstdnces no question relating to the “sameness” of 
~ the appellant’s judgment-debtor can arise on this appeal. Their Lordships accord- 
ingly refrain from expressing any opinion on a question as to which, apparently, 
different views have prevailed in India. 

In the result their Lordships are of opinion that the claim of the appellant to share 
in the rateable distribution of the fund ought to have been admitted. The appeal 
must therefore be allowed, the orders of the Chief Court and the District Judge dis- 
charged, and the mattes remitted to the District Judge to adjust the rights of the par- 
ties in accordance with this judgment The costs ordered by the Chief Court to be 
paid by the present appellant must (if already, paid); be repaid to the appellant ‘by 
the opposite parties in that Court Nes. (i to v), 11 and 12 and No: 13, and those 
opposite parties must pay the costs of the appellant of its application to the Ghief 
Court. Their Lordships will humbly advise His Majesty accordingly. The appel- 
lant’s costs of this appeal must be paid by the respondent, the Punjab National Bank, 
Ltd. e = y 

Solicitor for appellant : Harald Shephard. : 

Solicitors for respondent : Douglas Grant & ‘Dold. 


Present : 
LORD THANKERTON, LORD WRIGHT, AND SIR JOHN BEAUMONT. 
™ ete RAJAMMAL v. SABAPATHI PILLAI.* 


Deed—Attestation—Knowledge of the cogtents of deed—tIdentifying witnesses before Registrar. 
Mere attestation to a deed is not enough to involve the witnesses with knowledge of 
the contents of the deed. This is equally true of the witnesses who identify the 

*  executant before the Registrar. 


THE facts appear from the judgmedit. 

Lorp THANKERTON. This if an appeal by special leave from the judgment and 
decree of the High Court of Judicature at Madras, dated November 7, 1941, which 
reversed the appellate judgment and decree of the Subordinate Judge of Salem, dated 
November 21, 1988 (which had affirmed the judgment and decree of the District 


1 [1941] A L R Lah. 273, ** Decided, November 20, 1944. Appeal 
from Madras, 
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Munsif of Sankaridrug at Salem), and decreed the respondents’ suit to recover im- 
moveable property forming part of the estate of one Annusami’ Pilti. 
Annusami Pillai died in 1894, without issue, leaving him surviving two widows, 
namely, the senibr Akilandamntal, who died in 1899, and the junior Sundarammal, 
who died in April, 1984. Ths present suit filed by Subbaraya ‘Pillai, ag nearest 
reversioner of Annusarni, at the time of ’3 death, against the present ap- 
pellants, who claimed to retain possession of tip properties under a registered deed of 
gift dated December 25, 1899, executed a few days after the death of Akilandammal 
by Sundargmmal in favour of her elder brother, Kyffaraswami Pillai, Wie tight we 
donee are now vested in the preset appellante. 

_ It is not in dispute that after the death of Annusami the two widows had a parti- 
tion effected through mediators ef the bulk of his ‘property and that each of them took 
separate possession of the shares re@bectively assigned to them. Further, Akilandammal 
then made a gift of her share to the plaintiff, who was second nearest reversioner at 
that time, his paternal uncle, Arumugam, being the nearest one, and the plaintiff there- 
after enjoyed possession of Akilandammal’s share. Apart from the deductions, if any, 
which can be derived from the statements and terms of the deed of gift of December 
25, 1899, there is no evidence from which the terts of the arrangement betwegy the 
widows or the terms of the gift by Akilandammal to the plaintiff can now be ascer- 
tained, and, therefore, no evidence to show that the widows attempted to interfere with 
the reversionary interest in Annusami’s estate. 

Coming to the deed of gift, 1899, it clearly states that the arrangement effected bet- 
ween the widows was on the footing that each should enjoy their respective shares of 
the estate, being competent to effect-gift and sale, and that Akilandammal gave her 
share absolutely to the plaintiff, it further made clear that the, gift thereby made was 
an absolute one. There were eight attesting witgeases—no unusual number in India— 
of whom Arumugam was one and the plaintiff was another. The plaintiff further 
identified the executant, Sundarammal, before the Sub-Registrar. It may be men- 
tioned that counsel for the appellantS agreed that the agreement in 1921 bétween the 
plaintiff and appellant No. 1 for the partition of small undivided portions of the 
estate was not of assistance m the present question. 

The learned Munsif held, on the evidence before him, that no ‘question of estoppel 
by conduct arose to prevent the plaintiff from challenging Sundarammal’s gift, but he 
held that the plaintiff had enjoyed a distinct benefit by the transaction and that the 
doctrine of election operated to prevent him from resiling from the position which he 
had previously accepted. On appeal, the Subordinate Judge affirmed the judgment 
of the Munsif, placing his decision mainly on the same ground, i.e. that the plaintiff 
had derived a substantial interest under the deed of gift under challenge, and was 
not now entitled to repudiate it. But the learned Judge also stated that there could 
be very little doubt that the plaintiff and Arumugam, the only reversioners then in 
existence, had consented to the gift made by Sundarammal and their consent must be 
sufficient to make the gift binding on them. Their Lordships may say at once that 
_tbey are unable to discover any evidence of consent, apart from the point as to elec- 
tion, and counsel for the appellants was unable to indicate any such evidence. . 

On second appeal, the High Court held that there was not evidence from which the 
lower Courts could legitimately draw the inference that the plaintiff had knowledge 
of the contents of Sundarammal’s deed of gift. Consel for the appellants rightly 
conceded that that was a question of law, the determination of which fell within the 
province of the High Court on second appeal. 

Their Lordshipe are of opinion that the decision of the High Court was correct. 
It is settled that mere attestation is notyenough to involve the witnesses with know- 
a aaa 
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the executant before the Registrar. While their Lordshipe view renders it un- 
necessary to decide it, tbeir Lordshipe incline to the view that the language of the 
deed was so clear as to bring home its meaning and effect to the plaintiff, if he knew 
the contents, but their Lordships are pnable to fin§ any circumstances existing at 
the time, which could be held to have him with such knowledge. The circum- 
stance that counsel mainly relied fon was that, on Akilandammal’s death, 
Sundarammal became entitled, by gurvivange, to the wbole estate, and that the 
plaintif could not have a claim by her for the half of which he was 
then im possession under "3 gift, of Which he had no writ{ge evidence, 
and that he may be held to have arranged with Sundarammal that she should recog- 
nise Akilandammal’s gift to him as an abeéhite one, and he should recognise 
Sundarammal’s right to make an absolute gift :—that is ethe finding of the learned 
Subordinate Judge, which he described us invefving a substantial benefit to the 
plaintiff. But their Lordshipa are unable to find any evidence from which such an 
arrangement can be inferred. The evidence, including the non-disturbance by Sundar- 
ammal of the plaintiffs enjoyment of Akilandammal’s gift, is equally consistent with 
an arrangement between the widows which affected their right of survivance, but did 
not Yifect the rights of the reversioners, and the statements in Sundarammal’s deed 
of gift cannot be used against the plaintiff unless and until he is proved to have had 
knowledge of them, and, above all, they cannot prove that he had knowledge of 
„them. 

Accordingly, their Lordships are of the opinion that the appeal should fail, and 
they will humbly advise His Majesty that the appeal should be dismissed, and that 
the judgment and decree of the High Court should be affirmed. The appellants will 
pay the respondents’ costs of the appeal. 





CRIMDYAL APPELLATE. 


Before Mr. Justice Lokur and Mr. Justice Weston. 
EMPEROR v. NANABHAI NAGINDAS.* 


Defence of India Rules, 1939, r. 90(2) (e)—Ultré® virea—Defence of India Act (XXXV. of 
1989), Secs. 2(2) (xxii), 2(1)—Cwrrent coins, hoarding of —‘ Use”—" Controlling the 
- use”—Possesston of small e e Procedure Code (Act V of 1898), 
Sec. 517. 
Rule 90(2)(¢) of thg Defence of India Rules, 1999, ig not ultra vires the Central 
Government under its powers conferred by s. 2(2) (xx) of the Defence of India Act, 
1939, as it stood before its amendment by Ordinance XXVI of 1944. 
The obvious object of the rule is that small coins in excess of the normal requite- 
ments of a person must not be kept out f circulation. Under the rule the power to 
control the “use” of small coins includes the power to compel the use; and the rule 
does in effect require every one to use the small coins in excess of his normal require- 
ments and not to retain them or keep them-out of circulation. The word “ possession” 
was not expreasty used in the rule as the expression “ controlling the use” has a very 
ai wide significance and includes the controlling of the use of the extra coins in swelling 
the cash balance in hand. i 
The power to control the use of current coins includes the power to compel their being ~ 
put inta circulation, which obviously means the power to prohibit their hoarding. 
The hoarded small coins may be forfeited to Government under s, 517 of the Crimi- 
nal Procedure Code, 1898. 
Emperor v. Hansraj Astapi distinguished. 
* Decided, November 2, 1944. Criminal — by A. K. Phadkar, Sesmons Judge, 


ee 308 of 1944, by the Government urat, 
Bombay, against an order of acquittal 1 (1944) 46 Bom. L. R. 529, F.B. 
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Per Weston J. If r. 90(2) (e) ia not covered by cL xxii of s. 2(2) even as it stood 
before ite amendment, subsequently it is intra vires under a. 2(1) eof the Defence of 

India Act. 

THE accused who was a retall vendor of at Surat was found tpo have in. his 
possession small coins of the value of Rs. 47¥9-3 on August 21, 1943. He was con- 
victed by the Magistrate of an offence under¥r..90 (2)(6) of the Defence of India 
Rules, 1939, and sentenced to pay a, fine of Rs. 75. On appeal, the accused was 
acquitted by the Sessions Judge. The Government of Bombay appealed against the 
order of acgyittal. Pai 

N. P. Fngineer, Advocate General, with B. G.. Rao, Government Pleader, for the 
appellant. 

B. G. Thakor, for the Bouse. , $ 

LOKUR J. a SE E AE Be N S E E 
of Bombay. The accused is a petty dealer in ghee at Surat and when his house was 
searched by the Police Sub-Inspector on August 21, 1943, he was found to have in 
his possession Rs, 47-9-3 in small coins in excess of his personal and business require- 
ments for the time being. This being in contravention of r. 90(2) (e) of the Defence 
of India Rules, he was tried by the City Magistrate of Surat, convicted under r. W9(3), 
and sentenced to pay a fine of Rs. 75, or in default to suffer rigorous imprisonment 
for one month. In appeal the conviction and fine were set aside by the Sessions Judge 
of Surat on the ground that r. 90(2) (e) was stra vires of the Central Government, 
being in excess of the rule-making power conferred upon it by s. 2 of the Defence 
of India Act, 1939. Rule 90(2)(e) of the Defence of India Rules provides that 
no person shall possess coin to an amount.in excess of his personal or businese require- 
ments for the time being. This rule is evidently made in exetcise of the rule-makmg 
power conferred upon the Central by 8. 2(2) (xxii) of the Defence of 
India Act, 1939. That clause is now amended py Ordinance No. XXVI of 1944 after 
the, Sessions Judge acquitted the accused in this case. Before its amendment 
the clause empowered the Central Government to make rules “ controlling the use or 
disposal of, or dealings in, coin, bullion, securities or foreign exchange.” Now by 
the amending Ordinance the word “ gosseasion” is added before the word “use.” It 
is argued that in the abeence of that word the Central Government had no power to 
make any rule prohibiting the possession of amall coin. This contention was accepted 
by the learned Sessions Judge who held that the expression “use or disposal” did 
not include “ possession.” He seems to have thought that as there is no comma bet- 
ween “use” and “or disposal,” the words “use” and “ disposal” are intended to be 
synonymous. This inference is not sound. No comma is used between the words 
“use” and “ disposal,” since both of them are followed by the preposition “of”, 
whereas the following word “dealings ’’is followed by the preposition “in.” The words 
“use” and “ disposal” are not synonymous. Using a thing cannot mean disposing 
of it. The clause in question empowers the Ceptral Government not merely to prohi- 
bit the use or disposal of coin but also to control it. The dictionary meaning of the 
word “use” is “employment for any purpose.” Any one may hoard any quantity of 
money in his safe, but r. 90(2) (s) says that no one-shall “use” small coins for thit 
purpose. It does not impose an absolute prohibition against the possession of small 
coins, but merely prohibits their hoarding, that is tp say, keeping them in excess of 
the normal requirements. In-other words, the rule requires every one to “use” the 
excess for the purpose of circulation and not hoarding. This clearly falls within the 
power to control the use of coins. The obvious object of the rule is that small coins 
in excess of the normal requirements must not be kept out of circulation. Even ac- 
cording to the restricted meaning givén to the word “use” by the learned Sessions 
Judge, power to control the “ use” inchides the power to compel the use, and the rule 
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in question does in effect require every one to “use” the small coin in excess of his 
normal requirements and not to retain it or keep it out of circulation. The word 
“ possession * was not expresaly used in the rule as the expresaion “controlling the 
use” has a very wide significance and includes the confkolling of the use of extra coins 
in swelling the cash balance in hand. If is pointed out that in cl. (xxv) of the same 
sub-section the expression used is “ iting or regulating the possession, use or 
disposal.” But that clause deals witbẹ articles of a different kind, explosives; arms, 
ammunitions, vessels, wireless telegraphic apparatus, aircraft, photographic and sig- 
nalling apparatus and any mea of recording information. In the case of these 
articles ofe may use them and still be in possession of them, but in the case of coins, 
if they are used for any purpose other than bwarding, they go out of possession. 
Hence in their case the Legislature seems to have thought that the power to control 
the use would include the power to prohibit hoarding, whereas in the case of other 
articles, as they can be possessed and used simultaneously, both the terms had to be 
specifically used. The same reasoning-applies to cla. (iv), (xviii) and (xxvii) which 
are referred to in the judgment of the learned Sessions Judge. A critical examination 
of the different clauses of sub-s. (2) shows that in conferring rule-making powers 
upon he Central Government in respect of various objects, words appropriate to those 
objects are used in the different clauses dealing with them. It would not, thérefore, 
be proper to compare the use of one expression in connection with a particular object 
in one clause with. the use or absence of that expression with regard to a different 
object in another clause. Current coins which are intended for circulation stand on 
an altogether different footing and the power to control their use includes power to 
compel their being put into circulation, which obviously means the power to prohibit 
their hoarding. We, therefore, bold that r. 90(2)(e) of the Defence of India Rules 
is valid amd not beyond the rule-making power conferred upon the Central Government 
by s. 2(2), cl. (xxii), of the Defence of India Act, 1939. 


On the merits it is argued that the coins found in the possession of the accuged 
were not in excess of his normal requirements. On this point both the learned Magis- 
trate and the learned Sessions Judge have held against the accused. "When the Police 
Sub-Inspector first questioned the accused he first produced before him coins of 
Rs. 12-2-0 and told him that those coins were required for his use. He was, therefore, 
allowed to keep them, but as the Police Sub-Inspector suspected that he must have 
concealed some more coins, he took him upstairs and asked him to unlock the cup- 
board. When the crpboard was opened, he found there forty-five rupee coins and 
Rs, 47-9-3 in small coins. ‘Phe accused explained that they belonged to different mem- 
bers of his family, but led no evidence to prove it. This explanation itself shows 
that he had not kept them in'the'cupboard for the purpose of his normal use. It ie 
true that he had then employed some labouters for repairing his house. This is 
frankly admitted by the Police Sub-Inspector himself and the Mistry Nagindas, who 
was examined for the defence, says that the labourera were paid daily wages at the 
. rate of ten or twelve annas every day, but Nagindas admits that he himself never 
received his wages in small coins but was paid at the end of the month. No labourer 
ha been examined and it ia unusual to pay the labourers every evening in small coins. 
The evidence shows that the accused keepe accounts but he has not produced his 
account books. The Police Sub-Inspector believed him when he told him that the 
coins of Rs. 12-2-0, which were found on the ground floor, were intended for his 
normal use. It is obvious that the emall coina in the cupboard kept upstairs which 
he disowned were in excess of his personal or business requirements for the time being, 
and as they are proved to have been in his possession, he is liable to be convicted 
under r. 90(3) of the Defence of India Rules. The: imposed on hira, by Mie are: 
ed Magistrate is not excessive. 








1944.1]. EMPEROR V. NANABHAI NAGINDAS (A, CR. J.}—Lokur J. 647 


The learned Magistrate has further ordered the confiscation of the small coms 
under s 517 of the Criminal Procedure Code, and it is contended „that according to 
the ruling in Emperor v. Hansraj Astafi, the order of confiscation under s. 517 of 
the Criminal Procedure Code jp illegal. But in that case the conviction was under 
r. 81(4) of the Defence of India Rules contravention of an Order made under 
T. 81(2) and sub-r. (4) expressly permite tion only if the Order contravened 
a0 provides. There was no such provision in the Order said to have been contravened 
in that case. There is no similar provision in®r. 90(3) and hence the power of con- 
fiscation given by s 517 of the Criminal Ege | on a conviction under that 
sub-rule is uhaffected. ° 

‘We, therefore, allow the appeal, set aside the order of eae of the accused by 
the learned Sessions Judge aes: lene: capes ly Magistrate, First 
Clase, Surat. 

WESTON J. EE Thar cell nee worn io ad 

It is, I think, permissible that Judges should retain some sense of realities when 
considering legislation and rules made thereunder, intended to meet the abnormal 
conditions created by war. One such abnormal condition bearing hardly on the 
poorer classes is the inadequacy of existing currency, particularly small coin, to meet 
the requirements of the public, by reason of increased prices, greater volumes@f pur- 
chases and a tendency to hoard. Rule 90(2) (e) of the Defence of India Rules ob- 
viously was made to minimise this difficulty, and it seems to me plain that such a rule 
can be brought within the general powers conferred by s. 2(1) of the Defence of 
India Act. It is said, however, that by cl. (xxii) of subs (2) of s. 2 of the Act the 
Legislature expresaly defined the power to make rules dealing with coin, and directed 
that such rules may provide for controlling the use or disposal of, or dealings in, coin, 
and must be taken, therefore, not to have granted permiseién’ to interfere by rule with 
possession of coin. It is argued, on the authofity of the decision of the Federal Court 
in Emperor v. Keshav Talpade, that it is not permissible to look to, the general provi- 
signs of sub-a. (1) of s. 2 of the Act to justify r. 90(2)i(¢), which ‘in terpns interferes 
ere eee Oe ett ae, TOAT TR Tale, TOEO eine ene Oe a ae 
it stood at the material time. 

The decision in Emperor v. Keshav Talpede, hae: does not lay down that, 
when a particular subject is mentioned fm one of the 35 clauses of sub-s. (2) of s 2, 
then the powers stated in that clause must be regarded as exhaustive of the particular 
subject. What the decision does lay down is that where in any of the clauses of 
sub-s, (2) certain express limitations are imposed in relation to any partigular sub- 
‘ject, it is not permissible to avoid those limitations by fecourse to the’ general provi- 
giona of sub-a. (1), of s. 2. In my opinion, if r. 90(2) (e) is not covered by cl. (xxi) 
of s. 2(2), as it stood, it is intra vires under a. 2(1) of the Defence of India Act. 

I agree, however, with my learned brother that the rule can be brought within 
cl. (xxii) of s. 2(2) without doing violence to the language of that clause. It is true 
that as cl. (xxii) stood before ita later amendment it did not mention expresaly “ posses- 
sion” of coin. The rule, however, does not prohibit posesesion of coin, except above 
the reasonable requirements of individuals. It requires that persons shall deal with 
coins in the same manner as they would deal with them if the times were normal ; 
persons are compelled by the rule to put inte circulation all coins they do not require 
for their legitimate purposes. To say that euch a rule is not a rule controlling the 
use or disposal of coin seems to me to ignore its plain meaning and purpose ; and in 
`~ my opinion r. 90(2) (e) does fall within the powers conferred by cl. (xxii) of s. 2(2) 
as it then stood. : 
On the facts of the present appeal, I agree with my learned brother'and I agree with 
the order he has proposed. 

1 (1944) 46 Bom. L. R 529, F.B. 2 (1943) 46 Bom, L. R. 22, Fe, 
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Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Lokur. 
EMPEROR v. BHIMAPPA SAIBANNA TALWAR.* 


Criminal-Procedure Cade (Act V of 1898), Sees. 164, 564-4-Confession, recording of —Indian 
Evidence Act (I of 1872), Secs. 24, missibility of confession—Relracted confes- 
sion, value of. _ 

Where a confession ia neither signed y the accused nor does it bear his thumb impres- 
sion nor is its English version signed py the Magistrate recording it, it is not obtained 
with that degree of fairplay and detached independence which it ia the duty of Magis- 
trates to uphold in recording COMiessions. ~ æ 

It is very undesirable that confessions should be’ recorded on any printed form and 
that the Magistrate should not be made to bxpææ in his own words exactly why he 
„considere that the confession is being made vpluntarily., ThegMagistrates should remem- 
‘ber that it is ther bounden duty to be completely end judicially independent and that 
they should fully satisfy themselves in each case that the confessions which they record are 
in the fullest sense of the word made voluntarily. It is not possible to record such a 
` confession in the atmosphere of a room in which there are a number of persona at the 
time. 

Per Lokur J. ' There ia no absolute rule of law that a retracted confession cannot ba 
aago tron unless there ia material tormoboration, if it is found to be voluntary ; but as 

e of prudence it is regarded not safe to base a conviction solely on a retracted con- 
feasion unless there are circumstances which leave no doubt that it is voluntary and 
true. 


THE facts are set forth in the judgment of the Chief Justice. 


D. M. Athavale (amicus curiae), for accused Nos. ‘5, 6, 8, 9, 10, 11, 13, 15 and 16. 
B. D. Belvi (amicus curias), for accused No. 14. 
S. G. Patvardhon, Asststant Government Pleader, for the Crown. 


STONE C. J. We have before us the appeals of.ten persons alleged to be concerned 
in a dacoity which took place at a house near Dharwar on the night of May 6, 1943. 
All the ten accused were arrested on and between Jiine 18 and 20, 1943. The invesfi- 
gating police-officer sent all the ten accused, together mith some other personas who 
had been arrested, to the Magistrate where they were detained in Magisterial custody, 
in each case requesting the Magistrate to record @ confession. In a letter written by 
the investigating officer to the Magistrate, Mr. Sankolli, which is dated June 2t, 1943, 
it is stated as follows : 

“They (i.e. the ten accused) have been sent herewith for your custody and seven day# 
remand, wis they are willing make a confessional statement, hence their statement may 
kindly be recorded under s, 164 of the Criminal Procedure Code.” 

In fact no statement was taken from any of the accused before us until July 14, 
1943, when accused No. 8 made his alleged cenfession. This was followed by the 
alleged confessions of accused Nos. 6 and 10 who made their statements before the 
Magistrate on July 24. These three alleged confessions were made to Mr. Sankolli, 
the First Class Magistrate at Dharwar. * Pausing there for a moment, it might well be 
aaid why this delay of three weeks in the first case and a month and more in the other 
twp cases, if these three accused, who are represented as going willingly to make con- 
feasions to the Magistrate, in fact were willing so to do. Search for an explanation 
reveals that on July 1, 1943, one Bhimappa was arrested as being concerned in thie 
dacoity. On July 2 he was sent te the same Magistrate, Mr. Sankolli, with the letter 
of that date. That letter, if it be worthy of that name, is written in pencil on a flimgy 
piece of paper. On July 3, with unexplained and unexampled haste, contrasting 

= 
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PEE A VEEE EA ten otek Samia I yee Bea ala Totes 
than a fortnight to make their confessions alleged by the prosecution to be voluntary, 
the confession of Bhimappa was recorded by the Magistrate. The nature of this 
confession is not without significance. “The accused (so the confession records) is 
asked if he is disposed to make a confession‘of his own free will. He replies as fol- 
lows :— I have come here to make a conféssion of my own free will’ He states 
Mi Te con ea that he ria amete onii > that is to say two days previously. 
Asked what he had to say. he replied’: 


an eo en ae ity Pai Soong rey eee eat as 
at Dharwar.’ 


He then goes on to,explain how he" was approached by certain. persons and how on 
the evening of thie dacoity he Wegt to Basrikop, there met a number of other persona 
and they sat under a mango tree. His alleged confession continues as follows :— 


“There we prepared four torches and prepared six or seven sticka and we then proceeded. 
to Belligatti. As soon as we reached near Belligatti we took some stones in our kambel and . 
langoties. We then entered the village Belligatti where Jodhalli people showed the house 
saying that it was the house. We lighted the torches by standing in front of the said house. 
Myself, Govindappa, Ramchandra and Fakirappa Gorabal had each held one tord” Then 
we shouted loudly and threw stones here and there so that the people in the neighbourhood 
should not get up. Thereupon (and he gives the names of a number of the accused) and 
myself entered the house. Bhimapa Pyati broke down the lock with the axe put to the 
wooden box in the house.” 


He then goes on to describe what they found in the house and describes how they 
carried it away. 

Now although that-confession was recorddd by Mr. Sankolf, the First Class Magis- 
trate, Bhimappa was not apparently asked to Put his thumb impression to it, at any 
Tate it bears no such mark. Nor did the Magistrate sign the English version. The 
dates are very material. It would be recollected that the first of the ten, accused to 
make a confession was on July 14. Is it to be inferred that the confessions of accused 
Nos. 6, 8 and 10 were obtained by their being shown or read the confession of Bhim- 
appa and in effect told that the stogy was out and that it was no use resisting any 
longer? It is fair to Mr. Sankolli to say that there is no evidence as to this at all. 
But an unwholesome suspicion is left on the mind that the confessions of accused 
Nos. 6, 8 and 10 were not obtained with that degree of fairplay and detached inde- 
pendence which it is the duty of Magistrates to uphold in these cases, Mr. Sankolli 
was called to give evidence in the Sessions Court to expldfin the absence of the thumb 
mark and the failure to sign the English version of Bhimappa’s confession. His evi- 
dence about the taking of the four confessions (that is to say Bhimappa’s who was 
then known as accused No. 1 and the*confeasions of accused No. 6, 8 and 10) is as 
follows :— 

“I was First Clase Magistrate Dharwar Taluka in 1943. I was requested by the Sub- 
Inspector Mugad Police Station to record the confessions of the accused in this case. I 
received four Yadis to that effect dated 21-6-43, 14-643, 16-6-43 and 19-643. I have recorded 
the confession of four accused out of these namely accused 1, 6, 8 and 10. These were re- 
corded by me and taken down by my clerk als in my presence and they were correctly 
recorded as stated by the accused and they were read over after they were recorded and 
when admitted signatures were taken, I gave them warming as required by law and sufficient 
time for reflection. After confession of accused No. 1, my clerk did not take the thumb mark 
of accused No. 1 through oversight and I forgot to sign the English version. I signed the 
Kannad version. In confessions of accused Nos. 1, 6 and 10 the word Sub-Inspector or Head 
Constable has not been scored by me through oversight both in Kannad and English of 
accused 1 and 6 and only in Kannad fðr accused 10 due to oversight. The accused were 
brought to me from my own custody and were sent back by me to my own custody.” 


R. 82, 
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Under cross-examination by the pleader who was appearing for accused No. 1 the 
Magistrate said this : 

“I had asked questions about illtreatment by the police. I always ask a question as to 
whether the accused is willing to make a confession when yan accused is sent to me by the 
police for making a confession.” ? 

Under crogs-examination by the pleader of accused No. 6 he gave the following 
answer : 


e ry 

“ Accused 6 was sent to me with yadi Ex. 61 dated 19-6-43. I do not ask the accused 
when he is produced before me w er he is willing make a confession or net.. I told 
him that le was sent for making confesion by the police and that he was not bound to make 
a confession and it was his sweet choice to make ome or not; #0 he should think about it 
and take his time and then I would record the confession. Fxcepj confession there is nothing 
else to show that those questions were asked hy me when the accused was produced before 
me for the first time. I would record the question if the accused was found willing if I was 
satisfied that the time that I had given was sufficient and that I had sufficient time to record 
the confession.” p 
These two answers of the Magistrate to the pleaders of accused Nos. 1 and 6`are 
quite irreconcilable. As there is no eorroborative evidence at all against accused Noa. 
6, 8 afi 10 and having regard to the circumstances in which these alleged confessions 
were taken, I am not prepared to place any reliance at all on any of these confessions 
taken by Mr. Sankolli as being voluntarily made within the meaning of s. 164 of the 
Criminal Procedure Code. I call attention to the following passage in the Govern- 
ment Resolution, Judicial Department, No. 1333 of February 27, 1886; as modified 
by No. 3832 dated June 13, 1902, which is reprinted for the information and guidance 
of all criminal Courts in the High Court’s “ Circular Orders” at p. 4 under letter (j}; 
“The Magistrate should question the gaccused with the view of ascertaining the exact 
‘circumstances in which his confession was made ang the connection of the police with it. 
It should be the endeavour of the Court Jo record the confession in as much detail as pos- 
sible with a view of affording material from which ies genuineness can be judged, and,of 
testing whether it is freely made or is the outcome of suggestion.” 

That direction was not followed by Mr, Sankolli in the case of the confessions of 
either accused Noe. 6, 8 or 10. ° 

The position with regard to the alleged confessions of the other accused, that is to 
say accused Nos. 9, 11, 13, 14, 15 and 16 is even more reprehensible. Their confes- 
sions were taken by the Second Class Magistrate Mr. Betkerur, the earliest in date 
being that of accused No. 13 which was recorded on July 26. He had reached Magis- 
terial custody om June 21 previous, ao that his alleged confession was recorded on the 
thirty-sixth day of his confinement, while on June 23 the Police Sub-Inspector of 
Mugad, who was the investigating officer, wrgte to-Mr. Betkerur the Magistrate as 
follows :— 

“The report of the Sub-Inspector of Police Mugad Thana dated 23-749 is as follows :— 
“It is requested that statements of the accused mentioned below be recorded under s. 164, 
‘Cominal Procedure Code’.” 

Apd then are set out the names of three accused, the first name being accused No. 11 
and the second name being accused No. 13, the third accused being not before us. 
“The aboveanid accused have been produced before the First Class Magistrate, Dharwar 
Taluka, on 21-6-43 before-2 pm. S@® P. S. I. II Mugad.” 


Accused No. 13 in fact made his alleged confession on July 26 and accused No. 11 
made his alleged confession on July 28. Similar letters were also written by the Sub- 
Inapector to Mr. Betkerur on July 24 with regard to accused No. 9 who is alleged 
to have confessed on July 29, another letter on July 26 with regard to accused No. 14 
who is alleged to have confessed on July 31, a further letter on August 3 with regard 
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to accused Nos. 5 and 16 who are alleged to have confessed on August 5 and 6 respec- 
tively and yet a further letter on August 7 with regard to accugtd No. 15 who is 
alleged to have confessed on August 12, that is to say on the 53rd day of his Magisterial 
custody. No explanation is fd@rthcoming as to how it happened that accused persons 
gent to Magisterial custody in order to make voluntary confesgions can remain in 
that custody for periods ranging up to 52 days without any confessions being made, 
and the natural inference to be dra is that, the circumstances in which the confes- 
sions were ultimately made were not such that any credence ought to be given to the 
confessiogs as being of a voluntary character. 


Sesona Fides oa the ground dbat his owibesicas had ban ettacied. through harass 
ing the father of the accused. “This ise what the learned Judge says with regard 
to the confession of accused No. 4 in his judgment : 

HiT hie: ae of abcused No, 4, however stand’ da a decit potai Aroniog to this 
accused he made thia confession because his father told him that he was considerably haraseed 
by the police and that his father asked him to make a confession in order to free him from 
the police harassment. There is evidence in this œse to show that the father of sccused 
No. 4 waa brought by the police from his village and detained at Dharwar from“fhe 16th 
of June up to August 4, 1943. There is the evidence of the Police Patil (Ex. 40) who 
stated that this Gurushantgouda, the father of accused No. 4, was taken by the police along 
with the other persons of the village to Dharwar and that ten days later when he came to 
Dharwar he found Gurushantgouda still in the Police dub. There is also the admission of 
thia witness—the Police Patil—to the effect that subsequently he found from the wife of 
Gurushantgouda that Gurushantgoude had not retuned. This witnese also states that he had 
gone to Gurushantgouda when he returned from Dharwar and wheg he learnt that Gurushant- 
gouda was ill and that thereafter Gurushantgoudg did not leave his bed and died ahortly 
after. There is the evidence of the senior Sub-Inspector that this Gurushantgouda was 
there with the junior Sub-Inspector on Jime 23, 1943, when his statement under s, 164, 
Cgminal Procedure Code, was recorded at Dharwar. It is not improbable that the Police 
would tackle Gurushantgouda because he had produced two Ling Boxes, in order to get 
something like definite evidence for the case either against Gurushantgouda or against his 
son accused No. 4. With this evidence and the clear statement of accused No. 4 that he 
‘made the confeasion at the instance of is father whose misery he could not see, I am inclined 
to thmk that the confession of accused No. 4 might not have been quite voluntary.” 

As to the recording of that confession Mr. Betkerur himself said this in crose-exa- 
mination before the Sessions Judge : . E 

“There were a number of persons in my office when I recorded that confession. I tried 
to ascertain whether there were any policemen from Mugad police station in my office at 
that time in plain clothes. I asked myself if there wae any policeman in the office. I have 
stated that I had sent out one Balkrishna Ramchandra No. 296. I do not know if he is a 
policeman of Mugad station. I did not try to ascertain if he was armed or amarmed police. 
I sent him out as he had come with the accused. I did not ascertain before recording confes- 
sion if he was previously produced before any other Magistrate for his confession. I did 
pot ascertain before recording confession if the accused had shown his willingness or other- 
wise before any other Magistrate. I tried to ascertain from accused as to how many dwys 
be was in magisterial custody and how many days in Police custody.” 

It is to be noted in examining the vernacular in original of the alleged confession 
of accused No. 4 that as in the case of all these confessions they are made on printed 
forms resulting in the all important portion at the commencement which deale with 
the voluntary nature of the confession being reduced to a mere formality, so much 
go that in the record before us no one has troubled to translate it into English. In 
my opinion it is very undesirable that confessions should be made on any printed 
form and that the Magistrate should not be made to express in his own words exactly 
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why he considers that the confession is being made voluntarily. The case of accused 
No. 4 discloses a most deplorable state of affairs, a state of affairs in which the con- 
fidence of Judges, juries and the public may well be shaken in the value of these 
confessions. For the fair and proper admipistration bof justice it is esential that 
Magistrates should remember that it is their bounden duty to be completely and 
judicially independent and that they shold fully satisfy themselves in each case that 
the confessions which they record are jn the fullest sense of the word made volun- 
tarily. It is in my opinion not possible to such a confession in the atmosphere 
of a room in which according to ‘Wr. Bétkerur there were a number of other persons. 
I place not the slightest reliance on any of the alleged confessions in this case as being 
voluntarily made within the meaning of ss. 164 and 364 of the Criminal Procedure 
Code read with 8.24 of the Indian Evidence Act. The appeal @f all the accused is 
allowed on this ground. Accused No. 14 is also cffarged under s. 1% and 19(¢) of 
the Indian Arms Act which provides that no person shall carry any arm without a 
license. “Arms” are defined by a 4 of that Act as including firearms, and what is 
alleged against accused No. 4 is that he was present at this dacoity with a pistol. 
There is no evidence at all against accused No. 14 with regard to the pistol except 
what ig contained in his own confedbion which, as I have already stated, I reject. 
In the result all the accused sucteed in their appeal and are acquitted. They are to 
be released immediately. They have been in custody for nearly two years for an alleged 
offence for which they cannot be proved guilty. The learned Assistant Government 
Pleader, does not know in which jail or jails the accused now are. This is a moet 
- unsatisfactory state of affairs and in all future cases this Court will expect that the 
Crown’s representative will know in whose custody the accused are. In this case 
the Assistant Governmenf Pleader must take immediate steps to ascertain where the 
accused are now confined and he will report to this Court on Monday. April 2 at the 
sitting of the Court with regard to the whereabouts ofi all the accused. 


In conclusion I desire to thank the® two advocgtes Mr. Athavale and Mr. Belvi 
who have appeared for the accused for giving their service to the Court and in the 
interests of the due administration of justice. 
Lokur J. I agree. In these appeals sixteen gersons were tried for taking part im 
a dacoity committed in the village Belligatti near Dharwar Taluka on May 6, 1943. 
Of the sixteen accused four were acquitted and the others were convicted and have 
appealed to this Court against their convictions and the sentences passed on them. The 
appeals of accused Nos. 2 and 7 were summarily dismissed and the remaining ten 
‘accused are now before us.® They mere tried with. the aid of four assessors and 
three of them were of opinion that none of the accused was guilty. But the learned 
Sessions Judge convicted the ten accused>before us under ss. 395 and 457 of the 
Indian Penal Code and sentenced them to rigorbus imprisonment for two years under 
s. 395 and to. rigorous imprisonment for six months under s. 457, the sentences to 
run concurrently. Accused No. 14, who was further charged with being in possession 
of a pistol, was convicted under s. 19{e) of the Indian Arms Act and sentenced to 
rigorous imprisonment for one month. This sentence he was ordered to suffer con- 
setutively with the other sentences passed on him. 

There-is no doubt- that on the night of May 6, 1943, about twenty-three or twenty- 
four dacoits entered the village Belligatti, and going to the verandah of Dyamappa’s. 
house they beat Dyamappa and Somayya who were sleeping on the verandah and 
also injured Satyavva, the mother of Dyamappa. They then carried away property 
including cash, currency notes, clothes and dmaments. Information was given to the 
police but no chie was found until some of the accused were arrested in connection 
with another offence committed in Ramdurg State on June 13, 1943. Thereafter 


the second Sub-Inspector in charge of Mugad Police Station took up the imvestiga-- 


“ 
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tion and arrested accused Nos. 5 and 6 on June 18, 1943, and sent them to the First” 
Class Magistrate, Dharwar, with a request that their confessions should be recorded. 
On June 20, 1943, he arrested the remaining eight aecused before us and sent them 
to the same Magistrate with a similar request on the next day. But in fact 
no ‘confessions were recorded immediately or within a few days thereafter. Sub- 
sequently separate letters were written fronf time to time to the Second Class Magis- 
ee ee E TER N E The 
confessions of accused Nos. 6, 8 and“ ed by Mr. Sankolli, the First Class 
Magistrate, and the confessions of the remaining fused were recorded by the Second 
Class Magistrate, Mr. Betkerur.® A 

There is abeolutely no evidence to connect any of the ten accused with the dacoity 
except their confedtionse None of them was identified when tha dacoity was com- 
mitted and no stolen property hd& been traced from any of them. Some attempt was 
made to suggest that some of the stolen property was found with some of these accused, 
but that evidence was disbelieved by the learned Sessions Judge and is not pressed in 
this Court. All the accused retracted their confessions before the committing Magis- 
trate as well as in the Sessions Court, and the case for the prosecution rests almost 
wholly on those confessions. There is no absolfite rule of law that a retracto, confes- 
sion cannot be acted upon unless there is material corroboration, if it is found to be 
voluntary. But as a rule of prudence it is regarded not safe to base a conviction 
solely on a retracted confession unless there are circumstances which leave no doubt 
that it is voluntary and true. 


In thia case we have to consider several circumstances before acting upon such 
retracted confessions. It is true that the learned Additional Sessions Judge has held 
that the confessions of all the ten accused before us were made voluntarily. But 
unfortunately he has not properly taken inth consideration the circumstances under 
which those confessions were made? All the ten accused were sent to the First Class 
Magistrate for their confessions being recorded, within twenty-four hous after they 
were arrested. The letters written by the Sub- Inspector indicate that he had requested 
that their confessions should be recorded as they had expressed their willingness to 
make confessions. But the learned Magistrate bas not given any satisfactory explana- 
tion why he did not record their confessions within a reasonable time. The confes- 
sion of accused No. 1 was the first to be recorded, and it is Bignificant that in his case 
the learned Magistrate recorded his confession on the very next day after he was 
presented before him along with the yadi of the Police Sub-Inspector. But in the case 
of the other accused, further yadis had to be written. The second Sub-Inspector who 
was in charge of the investigation wrote a yadi to the Second Class Magistrate Mr. 
Betkerur on July 23, 1943, requesting that the confessions of accused Nos. 11 and 13 
should be recorded. Why he thougift it necessary to take such an unusual step has 
not been explained. It is true that Mr. Sankolli, the Firet Class Magistrate, says 
that he was very busy and did not find time to record the confessions as requested 
by the Sub-Inspector and that he made a report to Government and waited until the 
Second Class Magistrate was invested with power to record confessions. The Second 
Class Magistrate admits that he was invested with such power on May 27, 1943, that 
is to say, long before these accused were sent to the Firsti Class Magistrate for con- 
feasions. If the First Class Magistrate had no time, he should have asked the Second 
Class Magistrate to record the confessions of the other accused as he had already been 
empowered to do so. It is not unusual for the investigating officer to remind the 
Magistrates to record the confeasians of the accused sent by him if their confessions 
are not tecorded. Assuming that the Sub-JInspector thought it proper to send re 
minders, be should have sent such reminders to the First Class Magistrate to whom he 
had sent a yadi originally along with the accused. Instead of that he sent a fresh 
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` yadi to the Second Clase Magistrate with a request that the confessions of the accused 
should be recorded because they had expressed their willingness to make confessions ; 
but he senti such yedis by instalmenta. In the first yadi of July 23, he mentioned the 
names of only three of the accused, accused Nos. 2, 14 and 13, as the persons whose 

confessions should be recorded. Their confessions were recorded on July 26 and 28. 
Then he wrote a yadi on July 24 for the tonfessions of accused: Noe. 9 and 12. Their 
confessions were recorded on July 29. Then be wrote a yadi on July 26 for the 
confession of accused No. 14 which was recordéd on July 31. He wrote a yadi on 
August 3, for the confessions of Swgised Noa. 5, 7 and-16 and they were regorded on 
August 5+and 6, and lasfly, on August 7 he sft a yedi for the confession of 
accused No, 15 which was recerded on August 12, There is no explanation why such 
an unusual step yas taken by the Sub-Inspector and, why, he did not request the 
Magistrate to record the statements of all the accumed whose confessions he wanted 
to have recorded. This circumstance raises a strong suspicion regarding the voluntary 
nature of the confessions and this suspiciom is strengthened by the manner in which 
the confession of accused No. 4 was recorded by tha Magistrate. The learned Addi- 
tional Sessions Judge has found that the confession of accused No. 4 was not volun- 
tary he believed the statement of accused No. 4 that he made a false confession 
as he d not bear the harassment of his father by the police In the same way 
some other methods may have been used for inducing the other accused to make 
confessions and that must be the reason.why the Sub-Inspector reported by instal- 
ments that their confessions should be recorded. I, therefore, agree that we cannot 
act on the uncorroborated confessions of such a nature. It is admitted that there is 
no other evidence to connect all the ten accused with the dacoity. 

As regards accused No. 14 he ia further charged that he was armed with a pistot 
at the time of the dacoity. For that algo there is no evidence except his own confes- 
sion which has been found to be suspicious and not voluntary. The learned Addi- 
tional Sessions Judge has referred to the,statement of accused Na. 6 who produced the 
pistol and by way of explanation stated that it had been giyen to him by accused 
No. 14. Accused No. 6 did not admit that he had any hand in the dacoity, and such 
a eelf-exculpatory statement of the co-accused could not be taken into consideration 
against accused No. 14 under s. 30 of the Indian %vidence Act. The learned Sessions 
Judge was wrong in treating that statement as a piece of evidence against accused 
No. 14. If that evidence is discarded, there is nothing else in the record to show 
that accused No. 14 was armed with a pistol at the time of the dacoity. Hence his 
conviction under s. 19(¢) of the Indian Arms Act also must be set aside. 

I, therefore, agree with my lord the Chief Justice that the convictions of all the 
ten appelanm -aad ip Beanies paleed ion thony ahmud De cee amde and ary 


be acquitted and discharged. 7 


CRIMINAL REFERENCE. 





Before Mr. Justice Lokur and Mr, Justice Weston. 
EMPEROR v. SHANKAR GANPAT PAWAR.’ 


Criminal Procedure Code (Act V of 1898), Sec, 307—Verdict of jury—Reference to High 
Court—Interference with verdict of jury, 

Under a, 307(3) of the Criminal Procedure Code, 1898, the High Court, upon a re- 
ference made to #, ia empowered to exercise any,of the powers which jt may exercise 
on an appeal. This does not mean that in every case the High Court should appreciate 
* Decided, November 24, 1944. Criminal Patil,* Additional Sessions Judge at Poona. 

Reference No. 97 of 1944, made by M. S. : 


1944.] EMPEROR Y. SHANKAR GANPAT (A. CR J.) 655 


- the evidence and come to a conclusion independently of the verdict of the jury. Ordi- 
narily the High Court will not interfere with the verdict unless it iv either perverse, or 
manifestly wrong, or wholly unreasonable, or definitely contrary to evidence, or not 
supported by any evidence o induced by a misdirection or non-direction in the Judge's 
charge to the jury. 

Under 3 307(1), when the Sessions Judge disagrees with the verdict of the jury, 
he can make a reference to the High Court only if he is clearly of opinion that it is 
necessary for the ends of justice to, submit (he case to the High Court, and the only 
question which the High Court will consider itself is whether the Judge’s view that the 
verdist of the jury has been perverse or unreasomiffle or altogether against the weight 
of evidence, is justified by the record; and if the High Court come to the conclusion 
that it is not, then it will accept the verdict of the jury. It is not the duty of the High 
Court to try the ease dg moug, as if there had been no trial in the Sesaions Court at all; 
and the jury being primarily the tribuna} to find the facts, it is not for the High Court 
to interfere with the verdict of the jury unlese it is unreasonable. 
Veerappa Goundon, In re, relied on. 
“ Emperor v. Lali, referred to. 
THE accused was tried by the Additional Sessions Judge of Poona with a jury for 
having caused the death of ome Vishnu by a wound with a clasp knife on the night of 

May 21, 1944. The jury brought in a majority verdict of not guilty by fout™fo one. 

The Sessions Judge did not accept the verdict and made a reference to the High 

Court under s. 307 of the Criminal Procedure Code, 1898. 

R. A. Jahagirdar, for the accused. 

B. G. Rao, Government Pleader, for the Crown. 

Loxur J. This is a reference made by the Additional Sessions Judge of Poona 
under s. 307 of the Criminal Procedure Code, 1898. The accused Shankar alias 

Baban Pawar was a friend of tha deceased Wahnu, who was living in the house of 

Babu Kale in Shukrawar Peth, Poona City. Vishnu und Babu Kale went to the 

toddy shop at about 8-30 p.m. on the night of May 21, 1944, and thence they pro- 

ceeded to the liquor shop at abouf’9 or 9-15 p.m. They met the accusefl there, and 

Vishnu asked him to give some drink to him and his friend Babu at his cost. The 

accused said that he had no money, and called them some bad names. This was 

followed by an exchange of abuses @between them, and Vishnu lost his temper and 

struck the accused with his chappal on his face. The accused retaliated by giving a 

slap on Vishnu’s face. In the meantime witness Gulam Mahomed came out of the 

liquor shop and separated them. He took the accused away in the direction of the 
lamp post to the north, and, when they had gone some jlistance, the accused slipped 
away and ran towards Vishnu. The accused took out his knife from his pocket, 
opened its blade, and, going to Vishnu, suddenly stabbed him near his left chest 

Vishnu cried aloud and fell down on the ground. He died almost instantaneously, and 

a large crowd of people collected. The accused left the place, stood for a while near 

the telephone post at a distance of about twenty-five feet, and then proceeded to the 

electric lamp post at a distance of about thirty feet more. He was carrying an open 
penknife still in his hand, and talked to Police Constable Dhawale, who was going 

on a bicycle. Police Constable Powale, who had seen the accused stabbing Vi 

followed the accused and caught hold of him by his neck. He wanted to take him 

to the Police Gate, but the accused said that he vould first go to his house and talk 
to his people. As he promised to go with him thereafter to the Police Station quietly, 

Constable Powale accompanied him to his house. The accused told his women what 

had happened, and then both he and Constable Powale started for the Police Gate. 

On the way the accused gave a jerk to the Constable and ran away. Powale pursued 

him and caught hold of him, but ip the meantime the accused had thrown away 
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the penknife in his hand, and the Constable was not able to trace it. He took the 
accused to the Police Gate and produced him before Constable Shelar who was then 
in charge there. Police Jamadar Shaikh Abdul Kadar, who caine to know about 
the incident, went to the scene of offence and found that Vishnu had already died. 
He kept a Police Constable to watch the dead body, and sent a message to the Police 
Sub-Inspector. The Sub-Inspector recorded the complaint of the Jamadar, and started . 
investigation. He held an inquest over the dead body, and sent it to the Sassoon 
Hospital for post-mortem examination® The accused was formally arrested at 11-30 
p.m, and an electric torch wasWgund with him. The Sub-Inspector completed the 
investigation and sent a charge-sheet against the “accused on May 28,-1944. The 
accused was committed to Sepsions on a charge under s. 304, part I, of the Indian 
Penal Code, 1860, and was tried by the Additional Sessiong Judge and a jury. The 
accused pleaded not guilty, and stated that, whenehe met “the deceased Vishnu and 
Babu Kale near the liquor shop, Vishnu asked him to pay for his drink and, when 
he refused; Vishnu got so enraged that he took out his chappal and hit him on his 
face, that he (the accused) told him (Vishnu) that be would lodge a complaint with 
the police and being enraged Vishnu took out an open knife from his pocket and 
aimed a blow at him, that he (the ascused) moved back and caught bold of Vishnu’s 
right WMst and tried to wrest the knife with his left hand, that in doing so he got a 
cut on his left middle finger, that Vishnu who was then drunk gave a jerk to his 
hand towards his own body and when he (the accused) let go the hold, the knife 
in Vishnu’s hand was drawn with force towards his own body, that Vishnu lost his 
balance, and when he bent, the knife struck him on his left chest, and that Vishnu 
then fell down. He further stated that, after Vishnu fell, Babu took the knife from 
his hand and ran away. The accused left the place and was afterwards arrested by 
the Police Constable. The jury ,by a majority of four to one retumed a verdict that 
the accused was not guilty of the offence charged against him. The learned Additional 
‘Sessions Judge, disagreeing with the verdict, has “made this reference under a 307 of 
the Criminal Procedure Code. . 

: In dealing with a case submitted to the High Court under s. 307 of the Criminal 
Procedure Code, “ the High Court may exercise any of the powers which it may exer- 
cise on an appeal, and subject thereto it shall, after considering the entire evidence 
and after giving due weight to the opinions of the Sessions Judge and the jury, acquit 
or convict such accused of any offence of which the jury could have convicted him 
upon the charge framed and placed before it” This does not mean that in every 
case the High Court should appreciate the evidence and come to a conclusion independ- 
ently of the verdict of the fury. Ordinarily the High Court will not interfere with 
the verdict, unless it is either perverse, or manifestly wrong, or wholly unreasonable, 
or definitely contrary to evidence, or not supported by any evidence or induced by 
a misdirection or non-direction in the Judge’s’ charge to the jury. In the words of 
Beaumont C. J. in Emperor v. Bai Lali, the High Court will not interfere with the . 
verdict of a jury merely because on a perusal of the evidencd the Judges think that 
they would have come to a different conclusién from that at which the jury arrived, 
and before interfering with the verdict the Court must! come to the conclusion on a 
perusal of the evidence that no jury could really have entertained any reasonable 
doubt as ta the guilt of the accused. Under s. 307, subs. (1), of the Criminal Pro- 
cedure Code, when the Judge digagrees with the verdict of the jury, he can make 
a reference to this Court only if be is clearly of opinion that it is necessary for the 
ends of Justice to submit the case to the High Court, and the only question which ` 
the High Court will consider itself is whether the Judge’s view that the verdict of 
the jury has been perverse or ‘unreasonable or altogether against the weight of the 
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evidence, is justified by the record ; and if the High Court come to the conclusion that 
it is not, then it will accept the verdict of the jury. As observed by the full bench 
in Veerappa Goundan, In re, it is not the duty of the High Court to try the whole 
case de novo, as‘if there had been no trial in:the Sessions Court at all ; and the jury 
being primarily the tribunal to find the facts, it is not for the High Court to inter- 
fere with the verdict of the jury unless it istunreasonable. Considering the evidence 
from this point of view, we are not prepared to say that the verdict of the jury in 
this case is manifestly wrong or unreasbnable, rluch less perverse. The learned Judge's 
Charge todhe jury is fir and exhaustive and there fho misdirection: Or non-direction 
in it. 

{i ie Arne “there ane three: eps witness Gl dade to karig aduy ween the 
accused stabbing the dleceaged Yishnu on the left side of his chest with a knife. Babu 
Kale, who was Vishnu’s companiom, was admittedly present when the incident took 
place. He is certainly an interested witness, and the accused says that it was he 
who left the place with the penknife with which the deceased was injured. Nivratti, 
who was a servant in a chivda shop inside the compound of the liquor shop, says 
that he had just come out of the chivda shop when the deceased was asking the 
accused to give him a girink of liquor, that hessaw the deceased giving a blow on 
the face of the accused with a cheppal, that Gulam Mahomed then took aWfy the 
accused from the place, and that the accused slipped away and returning to the de- 
ceased stabbed him on his chest with a knife. The third eye-witness is Constable 
Sonu Powale who was passing by the liquor shop at 9 p.m, and he says that on 
seeing a crowd gathered near the liquor shop he stopped for a while and saw the 
accused come running from the side of Datta Upahar Griha and opening his knife, 
that he then saw the accused go to the deceased, stab him, and run away towards the 
lamp post with the blood-stained knife in hig hand, that He then went after him, 
caught him and took him to his hoyse at his request, and that when he was taking . 
him to the Police Gate from there the-accused ran away and threw the knife some- 
where. If the evidence of these three witnesses is believed, then there ie no doubt 
that the accused stabbed the deceased Vishnu and caused his death. But there are 
various circumstances which gd to throw some doubt on this evidence, and, if the jury 
refused to place any reliance on it, ompreferred to give the benefit of the doubt to the 
accused, their verdict cánnot be said to be perverse or unreasonable. 

_ In the first place, it was-a dark night, the next day being Amavasya. It is said 
that there was a lamp post near the gate of the liquor shop, but it did not shed any 
light on the road where this scuffle took place. The electric lamp post was at a dis- 
tance of about sixty feet from that place, and the evidence of Vyankataswami shows 
that it was dark at the plae where Vishmu’s corpse lay. In his cross-examination he 
admits that there was no light on the scene of offence. It is, therefore, difficult 
to believe that the eye-witnesses could definitely say how Vishnu came by his injury. 
The version of the accused is not wholly impossible, and the jury seem to have 
accepted his version. The conduct of the accused after Vishnu fell down shows that 
be may not have committed the murder. Immediately after he left the scene and 
went towards the lamp post, he met Police Constable Dhawale whom he knew and 
who was going on a bicycle. Dhawale says that! he saw a crowd of people near the 
liquor shop, and that getting down from his“bicycle he had a talk with the accused 
‘standing near the electric lamp post. The accused inquired with him as to where he 
was working, and in the meantime Constable Powale came there and took away the 
accused. In his crose-examination he definitely says that he did not see anything 
in the hands of the accused at that*time. Powale, on the other hand, says that he 
saw the bloodstained knife in the hand of the accused, and yet he did not ask 
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Constable Dhawale to help him in arresting the accused and removing the weapon. 
from his hand. The conduct of Powale seems to be quite unnatural since he consent- 
ed to take the accused to his house and to let him have a talk with his people, know- 
ing full well that be had committed a murder in his presence and was carrying the 
weapon with which he had stabbed the deceased. His explanation is that he was 
afraid. But there was a large crowd ef people who had gathered at the scene of 
offence, and Constable Dhawale, whom he knew well, was close by. It waa easy 
ta overpower the accused if he resistedeand take him to the Police Station immediately 
nie natalia Aan hand. Instead of that, he accompanied the accused 
to his house, as if nothing had taken place, he allowed him to chat with. 
tat cee of tk eal et chen Hed iA LE EIA the aoc tip 
from his hand and dispose of the knife. It ig strange that ajthough all this took 
place in the presénce of the Constable, he was not gbié to face the knife. Even now 
the knife has not been traced. This seems unaccountable, and lends support to the 
version of the accused that Babu Kale himself removed the knife frém the hands of 
the deceased and went away with it Babu Kale admits that after the deceased fell - 
down he left the place and never returned to it. Babu Kale was a friend of the 
deceased, and it is rather strange that he did not care to stay near the corpee until 
it wakeremoved. He says that be went to give information to the mother of the 
deceased, but he himself did not return with her. 

Then there was an injury on the inner side of the left middle finger of the accused. 
The learned Additional Sessions Judge has pointed out to the jurors in his summing- 
up that the prosecution did not offer any explanation of that injury. The accused 
saya that when he was trying to snatch away the knife from the hand of the deceased. 
by holding his wrist with his right hand and trying to loosen his grip with his left 
hand, hia finger was injured by the knife. This is a quite plausible explanation of 
the injury on the finger of the accused, whereas on the version of prosecution no ex- 
planation has been offered. This circumstance alao may have weighed with the jury- 
The accuged has given a Vivid description as to how he caught hold of the wrist 
of the deceased when the deceased raised the penknife to stab him, how he twisted 
his hand, and when the deceased pulled his hand with a jerk and bent forward, how 
the knife pierced into the deceased’s heart. Thg medical officer who made the post- 
mortem examination says that the wound on the chest must have been caused by a 
straight stroke. This is quite compatible with the version of the accused. It does 
appear from the description of the injury as given in para. 17 of the memorandum of 
post-mortem examination that the stab wound was transverse in the left first inter- 
costal space about 1)” to th® left mid-sternal line and about 4” below the left sterno- 
clavicular joint, and the weapon caused injury to the heart also. In the panchanama 
the wound is described as horizontal. Possibly it may have appeared horizontal on 
account of the width of the blade of the knife’ From this description of the wound 
it is not safe to come to the conclusion that the version of the accused cannot be 
true. 

Thus we find that there are various circumstances which may have led the jury to 
entertain a reasonable doubt regarding the gnilt of the accuséd, especially in view of 
thf subsequent conduct of the accused, the darkness at the scene of offence, the 
failure to account for the injury on the Mft middle finger of the accused, and the dis- 
appearance of the weapon. We, therefore, do not think that this is a fit case in which: 
we should interfere with the verdict of the jury. 

The reference is, therefore, not accepted, and the accused is acquitted and dis- 
charged. - ° 
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Before Mr. Justice Lokur and Mr. Justice Weston, 
- EMPEROR v. KRISHNAJI LANDGE.' s 


Criminal Procedute Code (Act V of 1898), Secs. 213, 215—Commitment—Sessions 'Court— 
Quaskhing of commitment. 
A Magistrate is not at liberty to commit a case to the Court of Session, the offences 
in which are triable by himself, merely on the ground that the accused desires the case 
` “to be so committed or that the casesinvolves a complicated question of law. 


THE aceused, who lived in the State of Akalkot, aleffing that he was married to Satya- 
bhamabai, a minor girl of thirteeA years, removed her fofcibly from the onstody of 
her mother (complainant) at Bagalkot, but was arrested at Bijapur while on his way 
to his house. He was placed before the Magistrate at Bijapur for, trial for offences 
punishable under sa. 451, B52 an 363 read with s 511 of the Indian Penal Code, 
1860, for trespassing into the complainant’s house, for having assaulted her and for 
having attempted to kidnap the girl from British India. The offences charged were 
triable by the Magistrate, but he committed the case to the Court of Session for the 
reason that the accused desired it and that a complicated question of law arose in the 
cage. “The Sessions Judge made a reference tf the High Court for quashing the 
order of commitment. 


B. G. Rao, Government Pleader, for the Crown. 
N. M. Hungund, for the complainant. 


Loxur J. This is a reference made by the Sessions Judge of Bijapur recommend- 
ing that the order passed by the Honorary Magistrate, First Class, Bijapur, committing 
the accused to the Sessions should be quashed and the Magjstrate asked to proceed 
with the trial and dispose of the case according to law. The two accused were charged 
with offences punishable under se. 461, 352 read with s. 511 of the Indian Penal Code. 
The allegation was that accused No. 1, who ia resident! of Akalkot which is out of 
British India, attempted to kidnap ‘a minor girl aged thirteen years and sven months _ 
from the house of her mother at Bagalkot claiming that she was his wife. The mother’s 
contention appears to have been that the marriage was brought about by deception, 
that accused No. 1 was a leper and®that she was not willing to send her daughter 
to him. The accused went into the house of the minors mother and im spite of her 
protest forcibly took the girl away in a motor car presumably with the intention of 
taking her to accused No. 1’s house at Akalkot. But a telegram having been sent to 
the Police at Bijapur, the car of the accused was stopped at Bijapur and they were 
arrested. A charge-sheet was sent up against them, and after recording the evidence 
against them the learned Magistrate framed a charge against both the accused under 
aa. 451, 352 and 363, read with a. 511, Indian Penal Code, with the idea of completing 


the trial himself. But it a t subsequently the learned pleader for the accused 
made an application that the case d be committed to the Sessions as it involved 
a complicated question of law. learned Magistrate accceded to the request, 


amended the charge and committed case to the Sessions. All the offences with 
which the accused are charged are triable by a First Class Magistrate and not excly- 
sively by the Sessions Court. The learned Magistrate does not say that if convicted 
the accused deserve a sentencé beyond his powers. The only ground on which he 
thought it proper to commit the case to the Sessions was that the accused wanted the 
case to be committed to the Sessions and that the case involved a complicated ques- 
tion of law. These are not legal grounds on which a case which can be tried by a 
ee Te) ee. Criminal Re- mending that the order paed by M. S. 


ference No. 84 of 1944, made by-M» B. Sinhnsan, Honorary Magistrate, First Clase 
Honavar, Sessions Judge at Bijapur, recom- Bijapur, be quashed. © 
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Magistrate can be committed to the Sessions. As observed in Emperor v. Bhmaji 
Venkaji, a Magigtrate must not determine the important question as to whether he ia 
to commit the case or to try it himself solely by the wish of the parties or by the 
mere fact that he would have to decide an important question of law.. Sessions Courts 
are already overburdened with cases and it is not right that they should be further 
called upon to try cases which might be properly tried by Magistrates. We think, 
therefore, that this is a fit case in which the commitment should be quashed and the 
Magistrate directed to proceed with the case and dispose of it according to law. The 
reference is, therefore, accepted aqd the tule made absolute. 
e e 


CRIMINAL REVISION. 


hd 


> Before Mr. Justice Lokur and Mrg Justice Weston. 
EMPEROR v. LAXMAN BHARMAJI.* 


Indian Companies Act (VII of 1913), Secs. 2(1) (iv), 134—Prize bond—Debentures, issue 
of—Private limited company—Balence-shest filed with Registrar of Companies. 

A banking company, which was a private limited company, issued prize bonds valued 
at Rs, 10 each, bearing a consecuti%e number signed by its manager and bearing its seal, 
on“@onditions, among othera, that the holder should pay an admission fee of eight annas 
in addition to Rs. 10 and out of that sum Re 1-8-0 be deducted for initial expenses and 
another sum of eight arnas be carried to the reserve fund, and the belance of Rs. 8 
be invested and the interest so earned distributed among the bond-holders as prizes 
according to a certain scheme, At each draw of the prizes those who drew prises had 
their bonds cancelled outright, and thoee who drew no prises had the full amount of 
the bond returned to them at the end of twenty yeara. If any holder drew the amount 
of -his bond before time he was paid Ra 8 only per bond. The reserve fund was to be 
utilised for payment of the amounts*of the bonds. A question having arisen whether 
the bond amounted to a debenture :— . 
Hald, that the bond amounted tom debenture within the memning of s 2(1) 04) of 
the Indem Companies Act, 1913: ° . 
Levy v. Abercorris Slate and Slab Company; British India Steam Nevigation Com- 
pany v. Commissioners of Inland Revenue? Edmonds v. Blaina Furnaces Company : 
Beesley v. Blaina Furnaces Company ;3 and Legon v. Austin Friars Investment Trust 
referred to. 
A charge, though usual, is not an essential requisite of a debenture. There may be a 
mortgage debenture or a aimple debenture which does not create any charge on any of 
the assets of the company. Re 
Tue India Patron Bank, Pimited, (accused No..1) was a private limited company, 
incorporated on February 20, 1934, of which accused Nos. 2 and 3 were appointed 
managing agents. The main business of the company was to promote the sale of its 
prize bonds known as the “Patron Bonds”. ‘The scheme of the bonds is described 
in the judgment. The company got its balance-sheet for the year ending March 31, 
1939, passed by its board of directors, but failed to send three copies of it to the Regis- 
trar of Companies, as required by s. 134 of the Indian Companiea Act, 1913. The 
accused were convicted of an offence under 8. 134 and sentenced each to pay a fine of 
Rs. 100. They applied to the High Court in revision. 


S. S. Kevalekar, for the accused. , 

S. G. Patwardkon, Assistant Gqvernment Pleader, for the Crown. 

1 (1917) L L-R. 42 Bom. 172, 

s. ©. 20 Bom. L. R. 99. r 

* Decided, November 23 eer Pons 4 ie 7 Q. B. D. 165, 172. 

Application for Revision No. 7 ; 
fren conviction and sentence recorded by 4, [1926 

Owar H. Brown, Chief Presidency 
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Loxur J. This is an application in revision against the pétitioner’s conviction under 
s. 134 of the Indian Companies Act, 1913, and the sentence of a fine of Rs. 100 by 
the Chief Presidency Magistrate, Bombay. The petitioner is one of the directors of 
the India Patron Bank; Ltd, which is a private limited company incorporated under 


the Indian Companies Act, its main businesa being to sell what are called “ Patron 


Bonde”, to invest moneys realised by the sale of those bonds and to take steps to 
carry out the terne of the scheme of those-bongis. Being a private limited company, 
it cannot issue an invitation to the public to subscribe fpr any shares or debentures, and 
according to s. 2(1), cl. (13) (c), of the Indian ies Act, if it issues euch 
invitation to the public, it ceases to be a private company and becomes a public com- 


. pany liable to fulfil the obligations ifmposed upon a public company by the Act and 


the rules. One of such obfigatitns, from which a private limited company is exempt, 
is to file three copies of the annual and profit and loss account with the 
Registrar of Companies after they have been laid before the company at the general 
meeting, and any default in complying with this requirement ig made punishable under 
a 134 (4) of the Act. Section 134 (3) provides that where a private company has 
included all-the necessary provisions in its articles of association, but is not complying 
with those or any of those provisions, it shall cease to be entitled to theeprivileges and 
exemptions conferred on private companies under the provisions of the Act, and shall 
be treated as if it were not a private company. 

Being of-opinion that the so-called Patron Bonds issued by the company to the 
public are in fact debentures and finding that the company had not filed with him 
three copies of its balance-sheet and profit and loss account for the year ending March 
31, 1989, the Registrar of Companies filed a complaint against the company and its 
three directors in the Court of the Chief Presidency Magistrate, Bombay. One of the 
directors died thereafter, and the learned’ Magtstrate, agreeing with the view of the 
Registrar of Companies, convicted the remaining accused under s. 134(4) of the 
Indian Companies Act and sentenced each of tem to a fine of Ra 100. One of the 
diréctore thus convicted, who was accused No. 2, has now presented this application 
for revision. 

It ia admitted that the company has not filed with the Registrar of Companies its 
balance-sheet and profit and lose acc&mt for the year ending March 31, 1939, and, 
therefore, the only point in dispute is whether the Patron Bonds issued by it are 
debentures such as are prohibited from being offered to the public by a private limited 
company. A form of the Patron Bond is produced at Ex. A. It bears a serial number 
and ita title at the top is “ The India Patron Bank Limited” and below it “ Patron 


‚Bond, Rupees Ten only ”. It then goes on to say : 


“In consideration of Mr. (name of the holder) having paid Rs. 10 as the purchase price 
of Patron Bond in the India Patron Bank Limited, Sholapur, it is hereby agreed and declared 
by the mid Bank, thatthe said Bank will pay all money to Mr. (holder) that may hereafter 
become due in respect of this Bond, on terma and conditions and rules and regulations printed 
on the reverse. In witneas whereof the common saal of the Bank has been affixed and the 
Manager of the Bank has hereunto set hie hand this...day etc.” 

The bond purports to be signed by the manager of the company and sealed 
the company’s seal. On the reverse of the bond are set out the rules and privileges. 
According to those rules, every purchaser is to pay 8 annas as admission fee in addi- 
tion to Rs. 10. Then, after deducting Re. 1-8-0 for initial expenses and reserving 
8 annas for the reserve fund, the balance is to be invested and the interest earned is 
distributed among the bond-holders according to the scheme set out in cl. (2) of the 
rules” If any of the bond-holders getS any of those prizes, his bond is cancelled, and 
if the bond-holder is not lucky enough to secure a prize in the distribution for twenty 
yeara, the original price of the bond, vir. Rs. 10, would be returned to him without 
deduction at the end of twenty distributions. In exceptional cases, if the amount is 
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Tequired earlier, then only Rs. 8 are repaid, if the directors are satisfied that the holder 
cannot do without the amount. Clause (7) provides that the reserve fund would be 
utilised for payment of the amounts of the bonds. Then there are. other conditions 
which are not material for our purpose. 

Oe ace dite) ae ce a ete pac naa 
of opinion that they are really debentures within the meaning of s. 2(1), d. 13(c), 
of the Indian Companies Act.. In a 2(2), cl¢4), of the Act, a debenture ig said to 
Oe ee 
debenture.” In Levy ve A Slate and Slab Company! Chitty J. defined a 
debenture as “any document which either creates a debt or acknowledges it”, and he 
says that any document which fulfile either of those conditions is a debenture. In 
British India Steam Navigation Company v. Gpminissi8ners of Inlond Revenue’ 
Lindley J. held that a document which on’ the face of it was called a debenture and 
Be rGEd Ie) edits And ins one OF A aeniei Wato: De deat wil au a Ae Tiare 
under the Stamp Act. He observed (p. 172) :— 

“Now, what the correct meaning of ‘debentures’ iy I do not know. I do not find any- 
where any precise definition of i, We know that there are various kinds of instruments 
commealy called debentures. You may have mortgage debentures, which are charges of some 
kind on property. You may haye debentures which are bonds, and, if this instrument were 
under seal, it would be q debenture of that kind. You may have a debenture which b noth- 
ing more than an acknowledgment of indebtedness.” 


It is true that the bonds issued by the accused are not styled “ debentures”. But as 
pointed out by Chitty J. in Edmonds v. Bloina Furnaces Company : Beasley v. Blaina 
Furnaces Company® in determining what ia or is not a debenture within the section 
we are not bound to hold that an instrument ia a debenture because it ia called a 
debenture by the company issuing it," nor to hold it is not a debenture because it is 
not eo called by the company. We myst look at’the substance of the instrument itself, 
and, withqut the assistance of any precise legal definition, form the best opinion, we 
can whether the instrument is or is not a debentute. The main features which in our 
opinion tend conclusively to show that these Patron Bonds are debentures are the 
acknowledgment of debt, the promise to returg it, the fact that they form a series 
bearing consecutive numbers and the fact that all the holders get an equal chance to 
partake in the annual distribution of prizes out of the net interest realised by the 


Mr. Kavalekar has advanced various reasons on behalf of the petitioner why they 
are not to be regarded as debentures. The first is that the company does not issue 
them as debentures but sells them for a price. It is wholly immaterial what the com- 

pany calls them and the name given to them by the company does not prevent them 
from being debentures if in fact they are debêntures. The next argument advanced ‘is 
that they do not purport to be a charge on the company’s assets. We find that in cl. 

(7) of the rules and privileges it is provided that the reserve fund is to be utilised 
for payment of guaranteed amounts payable to the holders under cla. (5) and (6). 
Thua the reserve fund being ear-marked and set apart for the repayment of the 
amount of the bonds to the bond-holdere, a charge ia tacitly created on that reserve 
fund. There is no doubt that if the campany has other assets, it may pay the bond- 
holders their debts out of them. But in addition to this, the reserve fund is specially 
eet apart for that purpose, and thus it may be said that the rules of the company do 
provide for a charge on at least a part of its asests. Moreover a charge, though usual, 
ia not an essential requisite of a debenture. Ag already pointed out, there may be a 
mortgage debenture or a simple debenture which does not create any charge on any 


1 aT OB 260, 264. - 3 (1887) 36 Ch. D. 215, 220. 
2 (1881) 7 Q B. D. 165, 172. - 
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of the assets of the company: It ia next contended that the bonda do not contain in 
terms an acknowledgment of a debt simpliciter, but it is accompSnied by various 
conditions and the debt is in fact never wholly repaid. Thus although every purchaser 
has to pay Rs. 10-8-0, if he is mot lucky enough to draw a prize wkhin twenty years, 
he may get back only Rs. 8 if the directors choose to return the amount to him within 
the period of 20 years or to Rs. 10 at the end of twenty years. This only means that 
the company undertakes the liability of repayjng only Rs. 10 at the end of twenty 

years. This is none the less an acknowledgment of indebtedness and the holder has a 
right to recover the amount from company at We end of the stipulated period. 

The various more common or ient characteristics of a debenture are enftimerated- 
in Palmer's Company Precedents (14th edition), Part IZ], p. 3. But as pointed out 
by ‘Pollock M. R. in Lemon y Austin Friars Investment Trust; it is aot essential that 
all those characteristics should be ffresent and some of them are almost the antithesis 
the one of the other. After considering these characteristics and in holding certain 
income stock certificates to be debentures, he obeerved (p. 15) :— 

“Now, Sir Francis Palmer in his catalogue of the characteristica of a debenture says : 
‘ A debenture is, as a general rule, one of a series.’ This document is certainly one of a series. 
The term ‘debenture’ is applied, as a general rule, to*inatruments issued by 
instrument is issued by a company. ao ee ee a a 
usuallyeprovides for the payment of a specific principal sum at a specfic date, but that, as 
he points out in the paragraph, ia not essential, for there are millions of debentures which have 
not an actual provision for repayment because they are perpetual or permanent debentures. 
A debenture usually provides for payment of interest. This document does not ; and a deben- 
ture generally contains a charge on the undertaking of the company ; but from the cases that 
are referred to it is quite plain that there are a number of debentures in which there is no 
such charge; arid indeed one muat be careful not to confuse a debenture with a mortgage 
debenture.” ° 

This reasoning applies all the more’strongly to the prize bonds of the accused. Many 
of the characteristics which did not appear in te incom stock certificates, which were 
held by Pollock M. R. to be debentures, do appear in these prize bonds. The bond 
acknowledges a debt’; it is one of a series; it is issued by a company; it bears the 
company’s eeal, it provides for the payment of interest by determining the lucky 
Satie aval a a wel GF Gs aurea See Be Ord EME eae 
of the company. It is true that, as pointed out by Mr. Kavalekar, some other indicia 
usually found in ordinary debentures are absent in these bonds. But it is not neces- 
sary that every one of them must be present in every kind of debentures. The presence 
of the features referred to above far outweigh the abeemce of other indicia, and we 
are clearly of opinion that these prize bonds are debentures, and by issuing them to 
the public the company has ceased to be a private company and was bound to file its 
‘balance-sheet and the profit and logs account with the Registrar of Companies after 
they were laid before the company at the general meeting of the company. The 
admitted default of the company in complying with that requirement renders the 
company and its directors liable to the penalty under a. 134(4) of the Indian Com- 
panies Act. The petitioner’s conviction must, therefore, be upheld. 

The rule is discharged. . 


1 [1926] 1 Œh. 1, 12 
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Before Mr. Justice Lokur and Mr. Justice Weston, 
EMPEROR v. BAJAJI APPAJI KOTE.* : 


Criminal Procedure Code (Ad V of 1898), Sec. 195(1)«(b)—Complaint by Magistrate — 
Blsummary, issue of—Indion Penat Code (Act XLV of 1860), Secs. 182, 211—Complaint 
to police—False charge—Prosecution—Complaint—Conversion of graver offence to lesser 
offence, whether permissible. 

Widse ictal tan of av EE E Sallie a mee A E ed 
Magistrate's Court based on fhe same allegations, in respect of a false charge made to 

. the police, the complaint of the Court is necessary under s. 195(1)(b) of the Criminal 
Procedure Code, 1898, for taking cognisance of an offence punishable under s 211 of 
the Indian Penal Code, 1860. 

Sheikh Samir v. Sajider Rehman) Re Poremeshersran Nembudri Dhollich v. King- 
Emperor? Shaikh Muhammad Yassin v. King-Emperor,s Daroga Gope v. King-Emperor,® 
Subhag Ankit v. Kmg-Emperor, $ Sarup Singh v. Emperor, Rambrose v. King-Emperor,® 
and Chukermal v. Emperor, followed. 

` Emperor v. Kaski Ram? and Emperor v. Prag Dutt dissented from. 

Boywalla v. Sorab Engineer? Ghulam Rasul v. Emperor Skah Mohammad v. 
. Emperor, yeferred to. 

The same result follows where the police, on finding that the complaint is false, for. 
wards to the Magistrate empowered to take cognisance of the offence on a police report a 
report under 8. 1747) of the Criminal Procedure Code, in form B provided by the 
Provincial Government, and the Magistrate disposes of the complaint and issues a B- 
summary against the complainant. Such-an order is a judicial and not an administrative 
one. 

Where a graver offence (eg. under s. 211 of the Indian Penal Code) is disclosed from 
the facts stated in a complaint, the cyndition laid down under s. 195(1) (b) of the Crimi- 
nal Procedure Code for taking cognisance of such a complaint cannot be evaded by elect- 
ing to name the offence under another section teg. a. 182 of the Indian Penal Code) 
which ig more general and léæ grave. 7 

Emperor v. Prag Dutt® and Dholliak v. King-Emperor1® followed. 


THE facts appear as stated in the judgment. 


e 
J. C. Skak, with N, C. Shak, for the accused. 
B. G. Rao, Government Pleader, for the Crown. 


Loxur J. In this revision applicgtion the petitioner, Bayaji Appaji, aske us to 
quash the proceedings undey s. 211 of the Indian [Penal Code pending against him 
before the Sub-Divisional Magistrate, N. D., Ahmednagar. On October 13, 1942, 
be gave information to the Police Patil of Shirdi that one Amolak Khushal wag 
in poasession of wheat stolen from his houses This complaint was investigated by 
the police and found to be false. So on a report made under s. 173 of the Criminal 
Procedure Code the Sub Divisional Magistrate granted a “B” summary and the 
police then sent a charge eheet against the petitioner under s: 211 of the Indian Penal 
Code. But before that the petitioner had filed a regular complaint on the same facts 
before the Resident Magistrate, Belapur Road, and that complaint eventually ended 
` in the discharge ofthe accused. The cgse against the petitioner under s. 211 of the 


* Decided, January 16, 1945. in 8 E I. L. R. 6 Ran. 678 
Application for Revision No. 557 of 1944. 9 [1929] A L R Sind 
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2 (1915) I. L. R 39 677. 11 (1928) L L. R. 61 All. 3R2. 

3 (1981) L L. R 54 Mad, 1018. 12 +(1941) 43 Bom, L. R. 529. 

4 (1924) L L. R. 4 Pat. 323. 13 E ee emai 

5 (1925) I. L. R 5 Pat 33. 14, [11] A, I. R Lah 216. 
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Indian Penal Code which had been sent up by tbe police, but had been kept pending 
til then, was taken up for trial and the petitioner contended that the trial could not 
go on without a complaint from the Resident Magistrate, Belapur Road, under 
B. 195(1) (b) of the Criminal Procedure Code. [That contention was disallowed, and 
the trial was proceeded with. The learmed Sessions Judge of Ahmednagar having 
declined to interfere, the petitioner has now made this application for revision. 
Where information of an offence gjven to the polica is followed by a complaint to 
a Magistrate’s Court based on the same allegationg, there ig a conflict of judicial 
opinion @s to whether the complaigt of the Court itfelf is ngcessary under s. 195(1) (b) 
for taking cognisance of an offence punishable under s. 211 of the Indian Penal Code 
in reapect of the false charge made to the police. I: the present case the learned 
Magistrate avoided the difficulty by holding that the theft about which the petitioner 
gave information to the police was diffetent from the theft about which he lodged 
his complaint before the Magistrate. He says that in the complaint to the police 
Bayaji charged his own son and Amolak Khushal with a theft which had taken place 
fourteen days before October 13, 1942, whereas in his complaint before the Magis- 
trate he alleged that the property was stolen gn October (13, 1942. The learned 
Sessions Judge has rightly pointed out that in fact both the complaints» related 
to the same theft What was stated in substance in both the complaints was 
that the stolen wheat was discovered in Amolak’s hut on October 13, 1942, and it had 
been stolen fourteen days previously. The Sessions Judge, however, says that Bayaji’s 
complaint to the Police Patil related to the dishonest possession of wheat stolen from 
his own house and also from the house of Nanibai, while the subeequent complaint 
was only with regard to the wheat which had been stolen from his own house. He, 
therefore, thought that no complaint from the Magistrate owas necessary under s. 
195(1) (b) of the Criminal Procedure Code fot taking cognisance of the offence under 
£. 211 of the Indian Penal Code in respect of the dishonest possession of wheat stolen 
from Nanibai’s house. ‘The reference to that*theft_was made in his complaint enly 
tf explain how he came to discover in Amolak’s house wheat stolen from his cwn 
house. He never wanted the police ta investigate the theft of wheat from Nanibai’s 
house. He mentioned that theft only in the course of his narrative regarding the find- 
ing of his stolen wheat. S 

It is not disputed here that the petitioner's complaint before the Police Patil of 
Shirdi and that before the Resident Magistrate at Belapur Road related to the samc 
incident and the identical offence. In both he charged Amolak Khushal with dis- 
honestly receiving wheat stolen from his house knowingeor having reason to believe 
that it was stolen property. The Police found the complaint to be false and the com- 
plaint before the Magistrate ended in the discharge of Amolak. Can Bayaji be prose- 
cuted by the Police under s. 211 of the Indian Penal Code in respect of the informa- 
tion given tothe Police Patil, in the absence of a complaint from the Magistrate? 
According to Allahabad High Court he can be, but according to other High Courts he 
cannot be. No decided case of this High Court*°exactly bearing on this point is brought 
to our notice, In Tayebulla v. Emperor and Brown v. Ananda Lal Mullick? the 
Calcutta High Court held that where an information to the Police was followed by 
a complaint to the Court, based on the same allegations and on the same charge, 
and such complaint was investigated by the Court, the sanction or complaint of the 
Court itself was necessary for a prosecution of th informant, under s. 211 of the 
Indian Penal Code, even in respect of the false charge made to the police. After the 
amendment of the Criminal Procedure Code in 1923 instead of the sanction of the 
Court a complaint in writing by the Court or some Court to which it is subordinate 
is required. So in Sheikh Samir v. Sajidar Rahman? it wag held that where a com- 
1 (1916) L L. R. 43 Cal 1162. 3 (1926) L L. R 53 Cal 824.. 

2 (1916) I. L. R. 44 Cal 650. 
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plaint to the Police was followed by a complaint to the Court, the person who made 
the cpmplaint could not be prosecuted under s. 211 of the Indian Penal Code etcept 
on a complaint of the Court. The Madras High Court has taken the same view in 
Re Parmeshwaran Nambudrit and Dhollich v. KingEmperor? The Patna High 
Court has gone even a step further and hag laid down in Sheikh Mukammad Yassin v. 
King-Emperor® that in respect of a false charge made to the police, which alone is the 
subject-matter of the complaint under a, 211 of the Indian Penal Code, the complaint 
of the Court itself would be necegsary for taking cognisance of it if a complaint was 
preferred to a Magistrate for a j@dicial investigation, even though that Magistrate 
did not in“fact investigate the complaint. This was followed in Deroga Gope v. King- 
Emperors and Subhag Akir v. King-Emperor.® *A similar view bas been taken in 
Sarup Singh v. Emperor, Rambrose v. King-Emperor,® ande Chukermal v. Emperor.® 
The Allahabad High Court has taken a contrary View in Emperor v. Kashi Ram? 
and Emperor v. Prag Datt.1° In the former case it was held that an offence under e. 211 
of the Indian Penal Code was complete when the charge was made, that is when a 
particular person was charged, before the police and that the mere fact that subsequent 
proceedings were taken against the person who was originally charged could not affect 
what wag done when the original charge was made. That case was first heard by Boys 
J., who disagreed with the view of the other High Courts and thought that a falee 
report or a false charge made outside Court, i.e. an offence under s. 211 of the Indian 
Penal Code committed outside the Court, could not be held to have been committed 
“in relation to a proceeding in a Court,” if subsequently the case went into Court. He, 
therefore, referred the case to a bench of two Judges who fully, agreed with the view 
expreased by him. ‘That case was followed by Dalal J. (sitting singly) in Emperor v. 
Prag Datt. EG EDR tots ae tat Rie Cane soe emin to) Dieter tie view OF 
Allahabad High Court. 

Under s. 195(1)(b) of the Criminal [Procedure Gode, “ no Court shall take cognisance 
of any offence punishable under s. 211 dhd certain other specified sections of the Indian 
Penal Code, when such offence is alleged to have been committed in, or in relatidn 
to, any proceeding in any Court, except on the complaint in writing of such Court 
or of some other Court to which such Court is subordinate.” The learned Judges 
of the Allahabad High Court found it imposib to hold that an offence was com- 
mitted “in relation to a proceeding” when in fact there had been no proceeding, or 
to hold it to ba “in relation to” the proceeding in a Court merely because some 
proceedings did subsequently come into Court. With all respect, we are unable 
to agree with that view. The words of a 195(7)(b) should be given as wide an 
application as possible, and as pointed out by Mullick J. in Daroga Gope v. King- 
Emperor,“ some of the offences enumerated in the clause are capable of bemg com- 
mitted in relation to a judicial proceeding which did not exist. False evidence, for 
instance, may be fabricated for a contemplated suit, or property may be fraudulently 
concealed in contemplation of an execution proceeding. The clause applies if a 
judicial proceeding is in existence at ‘the time when it ia sought to prosecute the 
offender for the offence in question. As held in Indrachand Bachraj v. Emperor, 
the crucial date for the purpose of s. 19% of the Criminal Procedure Code is the 
date eben the Coit takes comnieance Of henag In In re Vasudeo Ramchandra 
Crump J. observed (p. 1156) :— 

“The words [‘in relation to’ in®a 195 oe of the Criminal Procedure Code] are 


1 (1915) I'L. R. 39 Mad. 677. [1929] A. I. R. Sind 132. 
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very general and are wide enough to cover a proceeding in contemplation before al criminal 
Court though it may not have begun at the date when the offence was committed.” 

This is in consonance with the preponderance of judicial opmion. Two other 
Teasona are given for that viéw. According to the Calcutta High Court the œm- 
plaint before the police becomes merged in che subsequent complaint in Court. Ac- 
cording to Ross J. in Shaikh Mukhammad Yasin v. King-Emperor, by making a 
complajnt to the Court the informant hasewithdrawn the information from the | 
category of mere police proceedings and has raised it to the category of a proceed- 
ing in Court. Both these reasons are practically fhe same and show the necessity of 
a complaint by the Court if the informant is to be proceeded against. 

We are, therefore, clearly of opinlon that where an alleged false complaint is first 
made to the police and tin td a Court, a complaint under a 211 of the Indian Penal 
Code subsequently filed is a complaint of an offence alleged to have been committed 
in, or in relation to, a proceeding in Court and cannot be taken cognisance of except 
on the complaint of the Court. 

‘This view does not in any way conflict with the decision in Emperor v. Ukha 
Mahadu, where the case against the informant under s. 211 of the Indian Penal 
‘Code had been committed to the Sessions before he filed a complai to t% Court. 
After referrmg to the rulings of the Calcutta and Patna High Courts, Fawcett J. 
observed (p. 1592) :— l 


“The committtal order, when it was passed, was perfectly valid, because (even adopting 
the view taken by the Calcutta and Patma High Courts) there had been no complaint 
made to a Magistrate, which could supersede the complaint to the Police ... In our opinion 
it was not open to the accused in this case to male the committal order invalid by merely 
making a subeequent complaint to the Magistrate,” 

This is in consonance with the pripciple laid down in Subhag Ahir v. King-Emperor? 
that where a Magistrate takes cognisance of an gffence under s. 211 of the Indian Penal 
Code, nothing that happens subsequently can bring into operation the provisions of 
8. 195(1) (6) sa as to deprive him of his jurisdiction to proceed with the complaint 
of that offence and dispose of it according to law. _This question, however, does 
not arise in the present case ds the cgmplaint under s. 211, Indian Penal Code, against 
the petitioner was filed by the police after his complaint to the Resident Magistrate, 
Belapur, had been filed by him. 

Wo further think that in view of the very wide meaning given to the worda “ in re- 
lation to” appearing in 8 195(1)(b)- of the Criminal Procedure Code by this 
Court we may have to go a step further and hold that even if the petitioner had 
not filed a complaint before the Resident Magistrate, Belapur Road, a complaint 
from the Sub-divisional Magistrate was necessary for the prosecution of the peti- 
tioner under a 211 of the Indian Penal Code. In Boywalla v. Sorab Engineer* 
the applicant had made a complaint to the police against the opponent for an offence 
under e. 420 of the Indian Penal Code, on which the police started investigation, 
arrested the opponent, and released him on bail. Subsequently, the police applied 
to a Magistrate to have the bail enlarged, which was done. After further investigation 
into the matter the police reported to the Magistrate that no offence was disclosed 
against the opponent, whereupon the Magistfate discharged the opponent, and cancel- 
ed his bail-bond. The opponent then filed a case against the applicant for an offence 
under 8. 211 of the Indian Penal Code. It was held that in doing what he had done 
the Magistrate had taken cognisance of the case under s. 420 of the Indian Penal Code, 
and that, therefore, under the provisions of s. 195(2)(6) of the Criminal Procedure 
Code, it was that Magistrate alone who could lodge complaint against the applicant 
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for an offence punishable under s. 211: of the Indian Penal Code. It-was contended 
in that case on behalf of the opponent that the order made by the learned Magiftrate 
extending bail, and subsequently discharging the accused and cancelling his bail bond, 
waa an administrative order, and not a judicial order, since the Magistrate never 
considered the merits of the case. But Beaumont C. J. refused to accept that argu- 
ment and held that the order passed by the Magistrate was not an administrative 
order but an order made in a judicial capacity. In Ghulem Rasul v. Egsperor 
Blacker J. held that even if the pereon who laid false information before the police 
had not filed any complaint beford’a Magistrate after the police had refused to take 
any action, he could not be prosecuted by the police under s. 211 of the Indian Penal 
Code without the complaint *of the Magistrate’ under whose orders the case was 
struck off. PE CT A SER TaN Aer apna meee tee A 
Emperor? 

rT ke said Sa suite au E TE E E E E OF We. wanda ‘in 
relation to any proceeding in any Court”. Where information relating to the com- 
mission of a cognisable offence is given to an officer in charge of a Police Station 
under s. 154 of the Criminal Procegure Code and is followed by an investigation 
by him, ebe is Beund under s. 173(1) to complete it without*any unnecessary delay, 
and, a8 soon as it is completed, to forward his final report to a Magistrate empowered 
to take cognisance of the offence on a police report, in the form prescribed by the 
Local Government. That report may be in the form A when the complaint is true, 
or in the form B when the information is found to be false, or in the form C when 
the information is neither true nor false and no case is sought to be sent up. An. 
order paseed by the said Magistrate on such report would dispose of the complaint 
made to the police. That order, as pointed out by;Beaumont C. J., is not merely an 
administrative order but a judicial orfer of the Court. Hence if the complaint be 
held to be false and a B summary is issued, thé offence under s. 211 of the Indian 
Penal Codg will have to be alleged fo have been committed by the complainant 
in relation to the proceedings in the Magistrate’s Court which ended in an issue of the 
B summary. In Emparor v. Chandabhaf a contrary view was taken and it was held 
that the issue of a B summary on a final report by the police was not an order passed 
under the Code of Criminal Procedure at all, was a mere administrative order 
made by the Magistrate for the purpose of facilitating police work and polke statistice. 
Before the amendment of s. 195 of the Criminal Procedure Code in 1923, the sanction 
of the Court was sufficient and no complaint by the Court was required and in that 
case the question under consideration was whether the issue of a B summary amounted 
to the granting of a sanction under s. 195 1(7) (b) of the Criminal Procedure Code, 
and it was held that it was not. The same view was taken in Emperor v. Lallubhai+ 
and it was held that the order passed by a Magistrate issuing a B summary could 
not be accepted aa a sanction under s. 195 of the Criminal Procedure Code. The 
word “ Court” is not defined m the Criminal Procedure Code. But as pointed out 
in In re Nanchand Shivchand,® (p. 368) the word “Court” in the Criminal Pro- 
cedure Code certainly has a wider meaning than the words “Court of Justice,’ 
ae defined in the Indian Penal Code. In view of the obvious purpose for which 
s. 195 was enacted, the widest possible meaning should be given to the word “ Court” 
as occurring in that section. Having regard to the object of amending a 195 of 
the Criminal Procedure Code retiring a complaint from a Court, inetead of its 
mere sanction, for the prosecution of any offence committed in relation to that 
Court, we think that the Magistrate passing an prder on a final report of the police 
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1944 were cancelled. The object of this cancellation has been explained to us by 
the Advocate General as being for the benefit of the petitioners whe were then under 
f by the warrants of the High Court in respect of the appeal which had been 
preferred by Government, it being pointed out by the Advocate General that under 
such arrest they were entitled’to certain privileges, such as seeing their legal repre- 
the Ordinance. The appeal by Government against the acquittals resulted in such 
appealybeing dismissed without the advocate# of the three petitioners being called 
upon and accordingly on February 13, 1945, all the three petitioners were acquitted 
and’ discharged. There is a dispete on the evidence as ®t whether Mr. Roche, the 
police-officer in charge of the case, told the petitioneys before their acquittal that 
they would be arrested again if they were acquitted. But in any event what happen- 
ed was this : after the ac{uittal by this Court the three petitioners proceeded to take 
tea in or near the advocates’ room on the first floor of this building and they were 
arrested on leaving the tea room whilst still in this building. Mr. Jahagirdar urged 
that this arrest was a contempt of Court, on the ground that the Court had ordered 
, their release on their acquittal as the result of the appeal. In my opinion this coo- 
` tention cannot be sustained. The arrest took place under r. 129 of the Defence of 
India Rules and not in defiance of the Court’s order for their d®®mrge on the 
capital charge. On February 18, 1945, the District Magistrate of Poona made an 
order for the detention of the three petitioners under r. 129 and on March 16, 1945, this 
_ Waa replaced by an order for detention under cl. 3 of Ordinance No, TI of 1944. 
In the case of each of the three petitioners Mr. Drewe, Secretary to Government, 
Home Department, has made an affidavit. So far as material the affidavits are in 
similar terms.and are as follows :— 
“The order under which the petitioner is now,under detentiod waa made by the Gov- 
ernment of the Province of Bombay on March 16, IÐ45, in exercise of the powers com- 
ferred by c. (b)-of eub-a (1) òf s. 3°of the Restriction afd Detention Ordinance 1944. 
Before the said order waa made, Hjs Excellency’ the Governor of Bombay copsidered the 
cafe of the petitioner od March 15, 1945, and His Excellency was of the opinion that the 
sald order of detention should be made against the petitioner under a 3 of the Restric- 
tion and Detention Ordinance.” 
It, therefore, appears that in the caffe of all the four petitioners an order for deten- 
tion has been made against them under cl. 3 of Ordinance III of 1944. All the four 
orders are regular in point of form and in each case the appropriate officer of Govern- 
ment has made an affidavit saying that before the order was made His Excellency 
considered the case of each of the petitioners and was of the opinion that an order for 
detention ought to be made. 
Whatever may have been the circumstances relative to the detention of the peti- 
tioners in the past, it is now clear that the ordera under which they are now detained 
have been made after consideration by His Excellency personally. There is no evidence 
of, nor is there any justification for, any allegation of any want of good faith. But 
Mr, Jabagirdar has urged that the Provincial Government must be deemed to have 
the option either of proceeding to trial under the criminal law or of detaining a person 
under the Ordinance and that once election has taken place in favour of the formes 
course an acquittal by the Court ousts the pgwer to proceed to detention under the 
Ordinance. But in my opinion this cannot be so, since eveh if we asume without 
deciding that this proposition would be sound if the tnaterial was identical, it does not 
follow that the subject-matter of the criminal charge is co-ertensive with all that 
the Provincial Government may properly take into account in deciding whether or not 
to make an order of detention. 
In my judgment, in cases like the present in which the orders for detention are 
regular in point of form anti in which’an affidavit has been made showing that the 
R. 85. : 
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mind of the detaining authority has been applied to a consideration of the case, it is 
established that the document under which the person is detained is an order 

dha Kea ot thw Canty enn ect E eon tetat Ck 
or for. calling it in question are taken away by cl..10 of the Ordinance. Speaking 
_ generally it is difficult to eee any case in which in circumstances such as these the 
. Court can call such an order in question unlesd it could be affirmatively proved that 
the order had been brought about by some fraud or that by some mistake the order 
did not apply to the person who was purported to be detained under it. Whether it 
is right or in the public interest that the juriatliction of the Courts should be taken 
away in any particular cles of cases is not for the Courts to judge, it is the function 
“of the Courts to apply the law as it finds it; Wee Ge ee that cach oF thie petis 
tions must. be dismissed. 


- Eoxur J. I agree. Te ioc pity: that E ‘ten tials and eecuriie & dinciaiee 
aata aalo Giem, e Pear i oaa Gail Had hime wee deen 
tion ; but our sympathy can be of no avail to hirh since the Provincial Government, 
that is to say, His Excellency the Governor of this Province,, is satisfied that with a 
view, to preventing him from acting in a manner prejudicial to public safety and ~~ 

ie E ERE Mr. Jaha- 
urged on behalf of the petitioner that having elected to prosecute the peti- 

tioner in a Court of law, the Provincial Government cannot have again recourse to the 
provisions of T. 26 of the Defence of India Rules or a. 3 of Ordinance II of 1944 to 
keep him in detention, after the prosecution has failed; and that an order for such 
detention is not bona fide, and, therefore, cannot be regarded as a valid order. = 

It is a fallacy to say that the right to prosecute a person under the ordinary” crimi- 
nal law and the right tg detain him under the Defence of India Rules or-the Ordinance 
are mutually exclusive. If a persons who is really dangerous to public safety and 
“maintenance of public order, commit an offence, Government would certainly be justi- 
fied to prosecute him for the offence dirst, and if for want of sufficient evidence, the 
prosecutio&i fails, it would none the less be neceas&ry to keep him in detention forthe 
“sake of public safety and maintenance of public order. If Mr. Jahagirdar’s argument 
be accepted, it would be risky for Government to prosecute such a man, lest the power 
. of detention would be lost in case of his diseharge or acquittal The standard of ` 
evidence required for conviction is different from that required for’a reasonable satis- 
faction of tbe necessity for detention in the interest of public safety or maintenance of 
-public order. For conviction the Court has to be convinced of the guilt of the accused 
and the benefit of a reasonable doubt goes to the accusdd. But for the purpose of 
detention, it is enough if the Government or any officer duly empowered is reasonably 
satisfied of the necessity of his detention, and there can be no benefit of doubt, since 
the public safety and maintenance of public order are the paramount concern of 
“Government, during thes times of emerpemcy. Hence even if the evidence adduced at 
the trial ia not sufficient to secure his conviction, the power of the Provincial Govern- 
ment to order his detention is not loa, if it is reasonably satisfied that it is necessary 
to do so with a view to prevent him from acting in any manner prejudicial to the 
public safety or the maintenance of public order. . 

The second contention of Mr. Jahagirdar is based on the assumption that the order 
of the petitioner's detention was made*for the purpose of maintaining the prestige of 
the police after all the ten cases gent up by them against him had failed, and that the 
Government was not in fact satisfied of the necessity of his detention. In other words 
the statement in the order that the Government was so satisfied is dishonest and not 
bona fide. ° 

In the leading English "cases, Liversidga v. Sir John Anderson and Greene v. Secre- 


1 f1942) A. G 208. 


e, 
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tary of State for Home Affairs’ the question was whether the Home Secretary had 
T cause to believe that certain persons were of hostile associations or to believe 
that reason thereof it was necessary to exercise control over them. It was held 
that the matter was one for the executive diacretion of the Secretary of State, and that 
the Court was not entitled to iftvestigate the grounds on which the Secretary’ of State 
came to believe the persons concerned to be wf hostile associations or to believe that 
by reason of such aseociations it was necessary to exercise control over them. Referring 
to thesajwo cases in Emperor v. Sibnath Banerfte? Zafrulla Khan J. obeerved (p. 84): 

“Their Lordships held that the question whether was or was not reasonable cause 
was one for the Secretary of State and not for the zoe A 

In Liversidge’s case Viscount Maygham observed (pe 234}:— 

“In my opinion, the knoyn presumption omnia esse rite acta applies to this order, 
and, accordingly, sseuming ordereto be proved or admitted, it must be taken prima 
facie, that ia until the contrary is proved, to have been properly made and that the requi- 
site ag to the belief of the Secretary of State was complied with.” 

In the words of Zafrulla Khan J., there is no doubt that the presumption attaching 
to an.order regular on the face of it is only a rebuttable presumption, but the burden 
of rebutting it lies very peavily on the party seekfng io challenge the aggr o 

As I have already pointed out, the mere fact that the materials placed before a 
ctiminal Court were found insufficient to establish guilt beyond doubt cannot deter 
Government from looking at those materials from a different angie and come to an 
honest conclusion that it is sufficient to justify detention. Moreover, Government is 
not bound to disclose all the materials on which such a conclusion was reached. In 
fact the Secretary to Government, Home Department, has stated in his affidavit that 
he has been advised .not to disclose those materials, but that His Excellency the 
Governor did apply his mind to them and comme to the conclusion that the order of 
detention passed by him was necessary. Mr. Jahagirdar contends that it is not stated 
in his affidavit that there were any materials before His Excellency the Governor other 
than the ten criminal cases against fhe petitioner, but even that need not be disclosed. 
There is no reason to presume that there were no other materials and that in regard- 
ing even those cases themselves to be sufficient to require the petitioner’s detention 
in the interest of public safety or maintenance of public order His Excellency the 
Governor did not act in good faith. It is not disputed that H. E. the Governor did 
apply his mind to the materials before him and it is not for the Court to decide 
whether those materials were or were not reasonably sufficient. Hence there is no 
reason to interfere with his order, and the rule must be di 

The cases of the other petitioners are similar and I entirely agree with the reasons 
given by my Lord the Chief Justice for discharging the rules in those cases also 





= 


Before Mr, Justice Chaga end Mr. Justice Gaj adker. 
EMPEROR v. BAJIRAO YAMANAPPA HATGAR.” 


Ordinance ITT of 1944, Secs. 3, 10—Restriction and Detention Ordinance, 1944—Order of 
detention—-Detaining euthority—Care end caution before issue of order—tIwrisdiction o 
Cowt to look into reasonableness of order—Oviminal Tribes Act (III of 1911). 

Section 10 of Ordinance- IMI of 1944 provides that no order made under the Ordinance 
shall be called in question in any Court, and no Court shall have power to make any 
order under a, 491 of the Code of Criminal Procedure, 1896, in respect of any order made 
or having effect under the Ordinance, or in respect of any person the subject of such 
an order.’ 


1 1942] A. C. 284. $ * Decided, Apri 10, 1945. Criminal Appll- 
2 [1M3] A L R F. C. 75. cations Noe. 426, 427 and 428 of 144. 
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The jurisdiction of the Court under the section is only taken away provided the order 
on which the Government is relying is an order “ e a a Sisa 
be made by the detaining authority in the proper exercise of its powers. It d not 
be an order “made under the Ordinance” if it was made merely in the colorable exer- 
cise of its powers or if the detaining authority excestled the powers given to it under 
the Ordinance, The detaining authority must satisfy the Court that it bas complied 
with all the rules of procedure laid down in the Ordinance and observed all the safe- 
guards. The order must not be mgde for an ulterior purpose—a purpose which has 
no connection with the security of the State or the efficient prosecution of the war. 
The order must not be intended to override the ordinary powers ‘of the police ‘for the 
investigation of a crime or to suspend the ordinfry criminal tribunals of the land or 
prevent them from exercising their ordinary jugisdictio. The powers conferred on the 
executive under the Ordinance are for the purpose of preventive detention and they are 
not punitive in their nature. The executive myst not detain a subject in order to 
punish him for what be has already done but in order to prevent him from doing some- 
thing which in the opinion of the executive is likely to affect the safety of the State or 
the efficient prosecution of the war. It is not competent to the Court to inquire into 
the sufficiency of the materiala and the ressonableness of the grounds on which the 
detaining authority was satisfied it was necessary to make the order. But if any 
` yengons galseh influenced the d authority im makings the order appear on the 
record, then the Court can scrutinize them in order to see what was the condition of 
the mind of the detaining authority when it made the order. 

In every case under s, 3 of the Ordinance the Governor either with or without his 
Ministers is the authority which has got to be satisfied before the powers are exercised 
under the section. The Governor who has to be satisfied, however, is as a part the Pro- 
vincial executive and not in any way in contradistinction to the Provincial executive. 

Basanta Chandra v. Emperor! and Dilbagh Singh v. Emperor,? relied on, 

It is not open to tie Court to go behind the statements as to the sufficiency of materials 
made by the authority making the order. Whether it has sufficient materials or whether 
the grounds on which he atted were reasonable fs not for the Court to inquire into. 

Whege wide powers are given to the executive to deprive His Majesty's subjects of 
thelr liberty without the intervention of the Courts of law, the detaining suthctity 
mus consider each case with that care and caution which the exercise of so tremendous 
a power should call for. The Hberty of the subject is not to he lightly taken away. 
The satisfaction which the Iaw requires on the pert of the detaining authority before a 
subject can be detained is a reasonable satisfaction—a satisfaction not vitiated by any 
consideration which is foreign ta the scope and object of Ordinance IO of 1944. 

~ _ Hence, an order passed by the Provincial Government under Ordinance ITI of 1944 
ig invalid and slira vires if it appears to have been passed with the object of considering 
whether the détenu can Be dealt with under the provisions of the Criminal Tribes Act, 
191L 

Where the. original order passed is bad, the subsequent order directing it to continue 
cannot validate it. z 


THE facts appear sufficiently from the judgment. 


R. A. Jahagirdar and D. M. Athavale, for the applicants-accused. 
C. K. Daphtery, Advocate General, with S. G. Patvardhgn, Assistant Government 
Pleader, for the Crown. 


CuAcia J. This is an application únder s. 491 of the Criminal Procedure Code. 
It seems that on May 22, 1942, one S. V. Ghatnatti, Sub-Inspector of Police, was 
murdered at Kerur. In connection with that offerice the applicant was arrested on 
Augnst*27, 1942, and hé along with otherd was tried by the Sub-Divisional Magistrate, 
First Clase, Southern Division, Bijapur, under*ss. 147 and 186 read with s. 149 of 
the Indian Penal Code. ee ee ee a 


1 [194] AL REC 8. í 2 [1944] A. L R. Lah. 373. 
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San The trial of the case went on on October 9, 10, 14, 15 and 16, 1942, and on 
1, 1943. On all these days the applicant appeared at the trial. Thereafter 
be abeconded. On May 24, 1943, the District Magistrate, Bijapur, issued an order 
under r. 26 of the Defence of “India Rules for the detention of the applicant in the 
Belgaum Central Prison for one year from the date of arrest. Ont January 4, 1944, 
a proclamation under s. 87 of the Criminal Procedure Code was issued for the arrest 
of theagpplicant, and he ultimately surrendered to the District Superintendent of 

Police, Bijapur, on April 8, 1944. In the meanwhile, the case against the other 
accused was disposed of on Septamber 14, 1943, “and alt of them were acquitted. 
On June 6, 1944, the District Magistrate, Bijapur, sanctioned the withdrawal of the 
case against the applicant and an order for his acquittal was made by the Resident 
Magistrate, First Class, Bijaput, ag June 24) 1944. On May 23, 1944, the Govern- 
ment of Bombay issued an order under cl. (b) of subs. (1) of a 3 of Ordinance III 
of 1944 for the detention of the applicant, and on November 6, 1944, the Government 
under 8. 9 of the Ordinance directed that the order of May 23, ‘1944, should continue 
in force. 

The applicant has been in detention since April 8, 1944, and hig contention is 
that his detention is illegal and he should be set at liberty. The applicant is at 
present detained under an order of the Government of Bombay dated November 6, 
1944, and we have to consider whether that order is valid and whether the deten- 
tion of the applicant under that order is legal. Section 10 of Ordiñance ILI of 1944 
provides that no order made under the Ordinance shall be called in question in any 
Court, and no Court shall have power to make any order under a. 491 of the Code 
of Criminal Procedure, in respect of any order made under or having effect under 
the Ordinance, or in reapect of any person the subject of such an order. But it is 
clear that the jurisdiction of the Court is only taken away provided the order on 
which the Government is relying is an order “(ade under the Ordinance.” It must 
be, made by the detaining authority in the proper exercise of ite powera® It would 
not be an order “ made under the Ordinance” if it was made merely in the colourable 
exercise of its powers or if the detaining authority exceeded the powers given to it 
under the Ordinance. The detaining, authority must satisfy the Court that it has 
complied with all the rules of procedure laid down in the Ordinance and has observed 
all the safeguards. The order must not be made for an ulterior purpose—a purpose 
which has no connection with the security of the State or the efficient prosecution of 
the war. The order must not be intended to override the ordinary powers of the 
police for the investigation of a crime or to suspend the ordinary criminal tribunals 
of the land or prevent them from exercising their ordinary jurisdiction. The powers 
conferred on the executive under the Ordinance are for the purpose of preventive 
detention and they are not punitive in"their nature. The executive must not detain 
ə subject im order to punish him for what he has already done but in order to 
prevent him from doing something which in the opinion of the executive is likely to 
affect the safety of the State or the efficient prosecution of the war. It is not compe- 
tent to the Court to inquire into the sufficiency of the materials and the reasonable- 
ness of the grounds on which the detaining authority was satisfied that it was neces 
sary to make the order. But if any reasons Which influenced the detaining authority 
in making the order appear on the record, then the Qourt can scrutinize them in order 
to see what was the condition of the mind of the detaining authority when it made 
the order. These principles which I have stated clearly emerge from the various 
decisions of the Federal Court and tke High Courts in India which have been cited 
at the Bar. In Basania Chandra v. Emperor: Sir Patrick Spens, Chief Justice, 
delivering the judgment of the Federa? Court, observed (p. 93)/:— 
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“In our judgment, no further curtailment of the power of the Court to i and 
interfere with orders for detention has been imposed by Ordinance 3 of 1944. Court 
is and will be still at liberty to investigate whether an order purporting ta have been made 
under r. 26 and now deemed ta be made under Ordinanse 3 or a new order purporting ta 
be made under Ordinance 3 was in fact vglidly made, in exactly the eame way as immedi- 
ately before the promulgation of the Ordinance. If ‘on consideration the Court 
comes to the conclusion that it was not validly made on any of the grounds indi in any 
Of the lg lind Ok deala i reast and GM oes od deat, Gets 
ground that r. 26 was ultra vires, a, 3P of Ordinance 3 will no more prevent it from, so finding 
than s 16, Defence of India Act, did. Such an infalid order, though purporting to be 
an order, will not in fact be an ‘order made unger this Ordinance’ or having effect by 
virtue of section 6 ae if made under this Ordinance at all for the purposes of section 10.” 
And Harries, Chief Justice, in Dilbagh Singh g. Empéor, in the course of his 
judgment, said (p. 375): i - 

“In my judgment r. 129 cannot be used legally for any purpose, other than that for what 
it waa intended, namely, to ensure inter alla the security of the State and the efficient pro- 
secution of the war. 

To use it for some entirely diff purpose, wholly unconnected with the security of 
the Stag: or jheecfficlent prosecution of the war, is in my view a misuse of the powers given 
by that rule and an order passed for such purposes cannot be said to be an order under 
r. 129 of the Defence of India Rules. 

Further on the leamed Chief Justice observed (p. 376) :— 

“Tt would in my view be extremely dangerous to hold that the police or the Provincial 
Government! had any right to detain persona under r. 129 unless the order was made with 
the object of making it impossible for the person detained to interfere with matters con- 
nected with the defence of India or the efficent prosecution of the war.” 

With respect, I entirely agree with these observations of the learned. Chief Justice, and, 
in our opinion, these observations apply as mush to an order made under Ordinance 

III of 1944 as to an order made under r. 129 of the Defence of India Rules. _ 

In this tase the order made by the Government of Bombay is valid on the fact of 
it. The original order was made on May 23, 1944, and it purports to order the 
-detention of the applicant because the Government of Bombay was satisfied that it, 
was necessary to do so with a view to preventing the applicant from acting in a 
Manner prejudicial to the public safety and the maintenance of public order; and 
the order of November 6, 1944, directs that the original order shall continue in force 
which direction was given by the Government of Bombay after a further considera- 
tion of all the circumstances of the case. It is, therefore, for the applicant to satisfy 
us that it was not validly made on any of the grounds which I have indicated above. 

The firet ground on which the order is attacked is that before the applicant could 
be validly detained the authority that has „got to be satisfied is the Governor of 
Bombay, and in this case it is not the Ge¥ernor of Bombay that is satisfied but the 
Government of Bombay. This contention is clearly untenable because it is opposed 
to the clear and specific language ofes. 3 of the Ordinance which requires that it is 
the Provincial Government which has got to be satisfied. But reliance is placed on a 
¿decision of the Federal Court in Emperor v. Sibnath ‘Banerjee* In that case Mr. 
Justice Zafrulla Khan took the view that for the definition of “ Provincial Govern- 
ment” for the purpose of the Defence of India Rules, recourse must be had to the 
General Clauses Act ; and the General Clauses Act defines in 8. 3 (43-a) (a). “Pro- 
vincial Government” in a Governor's Province as: 

“The Governor acting or not acting in his discretion, and exercising oj not exercising his 
$ndividual judgment, according to the provision in‘that behalf made by and under the said 
Act [Government of India Act].” 

And in the course of his judgment the learned’ Judge observed (p. 85): 


1 [1M4] A L R Lah 373. "2 [1943] A-L R. F. C. 75, 76. 
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“In each case, it must be the Governor who acts, whether without the advice of his 
Minidgra or after such advice has been tendered, and in the laiter cae," whether in accord- 
ance with such advice or differing from euch advice.” - 


Therefore the effect of this deoision is that in every case the Governor either with or 
without his Ministers is the authority which has got to be satisfied before the powers 
are exercised under a 3 of the Ordinance. But the Governor who has to be satisfied 
ia as q part of the Provincial executjve and got in any way in contrast with or in 
contradistinction to the Provincial executive. It is trué that in no case can the Pro- 
and is satisfied as required by a 3 of the Ordinance. But all the same the’ authority 
contemplated by a 3 is the Provinsial Government anti. not the Governor. In this 
case there is nothing on the faee of the order to show that the Governor as a part of 
the Provincial Government was n¥t satiafied with respect to the applicant that he 
should be detained. The order itself is issued by order of the Governor of Bombey, 
and in his affidavit made on this application Mr. Drewe, Secretary to the Government 
of Bombay, Home Department, specifically states that His Excellency the Governor 
agreed to the detention of the applicant when the order of May 23, 1944, was made 
and His Excellency considered the case of the applicant when the ordwamaf November 

6, 1944, was made directing that the order of May 23, 1944, shall continue in force. 

It is further contended by the applicant that he is detained not for any purpose 
connected with the security of the State or -the efficient prosecution of the war, but 
in order to punish him for the alleged offence in connection mith the murder of 
S. V. Ghatnatti. It is urged that because the prosecution in that case did not have 
sufficient evidence to warrant his conviction the Government availed themselves of 
the powers under the Defence of India Ruled and under Ordinance III of 1944 and 
detained the applicant in custody having faile to secure his conviction by due pro- 
ce% of law. It is pointed out that the District Magistrate made the order an May 
24, 1943, only after the accused had abscond@d on May 12, 1943; that, if Govern- 
mint had any materials to suspect the applicant of any activities prejudicial to the 
safety of the State or the efficient prosecution of the war, an order under r. 26 of the 
Defence of India Rules would have been made long prior to May 24, 1943; and that 
the order of May 24, 1943, waa mad& in order to detain the applicant in connection 
with his alleged connection with the murder of S. V. Ghatnatti. It has to be remem- 
bered that the order of May 24, 1943, was made twelve days after the accused) had 
absconded, and the District Magistrate in his affidavit swears that he was satisfied 
from reports and information received by him from responsible sources that with a 
view to preventing the applicant from acting in a manner prejudicial to the defence 
of British India, the publio safety, the maintenance of public order and the efficient 
prosecution of the war, it was to make the order. It is not open to the 
Court to go behind this statement of learned District Magistrate. Whether he 
had sufficient materials or whether the grounds on which be acted were reasonable is 
not for the Court to inquire into and, therefore, inour opinion it ig not open to the 
applicant, to challenge the order made on May 24, 1943. 

With regard to the order of May 23, 1944, Mr. Drewe in his affidavit says that _ 
“there ig a note written on May 21, 1944, by His Excellency the Governor's Secretary ` 
Mr. Symington that His Excellency agreed to the detention of the applicant” We 
have seen this minute, and what the minute says is this : 

“His Excellency agreea to the detention as proposed pending consideration of use of the 
Criminal Tribes Act.” 
srr aii N E SE AE thes S EE E tie uns oF aud Canina 
Tribes Act against the applicant and fending his decision on that question, he agreed 
to the detention of the applicant under Ordinance III of 1944. Now the considera- 
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tions which must weigh with the Governor in deciding whether he should the 
Criminal Tribes Act against the applicant or not are quite foreign to those #hich 
must weigh with him in-deciding whether he should detain the applicant under s. 3 
of Ordinance III of 1944. The scope and ambit of the Criminal Tribes Act have 
no bearing upon the purpose for which the extraordinary powers vested in the exe- 
cative have to be ezercined under @ 9 af the Ontinance In our opinion this minute 
of Mr. Symington throws a flood of light on the condition of mind of the 
authority when it made the order. Its mind was directed not on what it should 
have been directed to, namely, the ¢uestion of the gpcurity of the State or the efficient 
prosecutidh of the war, but it was directed to the more parochial and limited ques- 
tion as to whether the Criminal Tribes Act should be used or not against the applicant. 

It ia unnecessary to emphasize that when wide @re given to the executive 
to deprive His Majesty's subjects of their without the intervention of the 
Courts of law, the detaining authority must consider each case with that care and 
caution which the exercise of ao tremendous a power should call for. The liberty of 
the subject is not to be lightly taken away. The satisfaction which the law requires 
on the part of the detaining authority before a subject can be detained is a reasonable 
satisfaction—_gesatisfaction not vitiated by any consideration which is foreign to 
the scope and object of Ordinance ITI of 1944. In this case in our opinion it is 
impossible to hold that the Government of Bombay was reasonably satisfied that. it 
was necessary to detain the applicant with a view to prevent him from acting in a 
manner prejudicial to the public safety and the maintenance of public order. 

It is contended by the learned Advocate General that even though the order of 
May 23, 1944, be bad the applicant is detained not under that order but under the 
order of November 6, 1944, and that grder on the face of it states that it waa made 
after a further consideration of all the circumstances of the case, and the affidavit of 
Mr. Drewe further bears out the. fact that His” Excellency the Governor considered 
the case of the applicant before his defention was continued under that order. I take 
it that all the materials were before Hig Excellency the Governor when he made the 
order on May 23, 1944. After that date, the applicant continued to be in detention 
and was never free even for a single hour. ore he could not have done any- 
thing between May 23, 1944, and November 6, 1944, to cause the Government of 
Bombay to be satisfied that his detention was necessary. The learned Advocate 
General says that further materials about his activities prior to his detention might . 
have been placed before the Government of Bombay. We refuse to speculate and 
certainly not to the prejudise of the subject. It was open to the Government once 
the original order of May 23, 1944, was successfully challenged to place further mate- 
riala before the Court, but it has not chosen to do so. 

But it is unnecessary to consider this aggerfent further because in our view when 
the order of May 23, 1944, is invalid the order of November 6, 1944, must also as a 
necessary consequence be equally invalid, because all that the order of November 6, 
1944, does is to direct that the original order of May 23, 1944, shall continue in force, 
and if the original order is bad, the subsequent order directing it to continue cannot 
, Yalidate it The position might perhaps have beer different if the Government of Bom- 
bay had made a fresh order under s. 3 of the Ordinance but that they have not done. 
In our opinion, therefore, the qrder of May 23, 1944, and the order of November 
6, 1944, extending the former order are invalid, and the detention of the applicant 
under these orders is illegal. 

We, therefore, direct that the applicant should be immediately set at liberty. 

In Applications Nos. 427 and 428 of 1944 which are also applications under s. 491 
of the Criminal Procedure Code our decision is the same on the same grounds, and we 
direct that the applicants in both those applications be also set at liberty immediately. 


a - 


1945.) In fe DHRUVARAJSING VISHWANATHSING (oO. ce J.) i 681 


CRIMINAL ORIGINAL. 





Rao Mr, Justice Bhagwati. 
In te DHRUVARAJSING YISHWANATHSING.* 


Defence of India Rules, 1939, rr. 129, 26—“ Reasonably ”—¥ Reasonably suspects "—Inter- 


présation—State of mind of enthorit} making 8rder—Suspicion of suck exthority—Coutt, 
powerg of, to examine grounds of suspicton—Allegation of petitioner as to grounds of 
suspicton—Non-traverse by euthowity of suck alleg Whether Court com rely on suck 
allegations—Rules 129 and 26 conmfrasied and compared—Legislation—Liberty of subject, 
encroachment omn—Whether Legislothre supreme to curtall such liberty—Emergency legis- 
lation—Rules of interpretatioh—Defence of India Act (XXXV of 1939), Sec. 2(2) (x) 
—Criminal Procedure Code (Act™ of 1898), Sec. 591. 

The provisions of r. 129 of the Defence of India Rules, 1939, do not justify the arrest 
and detention of a person in one province by its authorities in order to hand him over 
to the police in another province. 

There are reasonable safeguards put on the powers of apprehension and detention com- 
ferred on the executiye or police-officers under 1% 129(1). 

Where the executive. or police-officer purports to act under r. 120{PP™hisaction is 
liable to be impeached in a Court of law in a proper case, Where such officer though 
purporting to act under the rule really acts with ulterior purposes, not in furtherance 
of the objects which are prescribed in the preamble of the Defence of India Act, 1939, 
and in s. 2 thereof as elaborated in r. 129(1), the action of the executive or police-officer 
concerned would be outside the scope of that provision, would be a fraud upon the Act 
ee ee ee 
be liable to be impeached. 

Liversidge v. Sir John Anderson, Vimlati Deshpande st Emperor? Emperor v. 
Bajirao Yamanappa> and Dilbagh Singh v. Emperor, relied on. 

Save for the above, the Court has no jurisdiction to interfere, and once it is brought 
to its notice that the officer conberned had materials or information befote him on a 
consideration of which he came to the conclusion that there was ground for entertaining 
reasonable suspicion about the détenu within the meaning of r. 129(1), it is not 
possible to challenge the apprehensign and detention of the détenu. 

Though r. 129(1) leyes down in terme that the officer who is empowered to arrest the 
détenu is one who entertains a reasonable suspicion that the d&enu has acted in a 
manner prejudicial to the public safety or the efficient prosecution of war, it does not 
follow that such offtcer should effect the arrest personally. If the conditions which 
invested him with the power to arrest are fulfilled, he gin arrest the détenu without a 
warrant. The person who determines whether an arrest should be made is the officer 
who is vested with the power to arrest, but the physical act of arrest need not be neces- 
sarily done by that officer. He may arm his subordinate with the authority to effect 
the arrest on his behalf. What is impSemant is the decision arrived at by the officer to 
arrest the détenu without a warrant. He may imsue a warramt or be may not ieue 
one. If he chooses to issue a warrant, it is his own hand that signe it, and the person 
who executes the warrant is merely the instrument for the purpose of effecting the physi- 
cal arrest. if he does not choose to sign the warrant, it ia nonetheless his decision and 
ee ee ee ee ec eee ee 
of the détenu. 

Under the ie hie asidik anchored Aha canoe a e nw ebertsiged 
z a condition precedent to the exercise of the péwer given by the rule need only be 
a subjective fact and not an objective one. In other words the existence of grounds 
for the entertaining of such suspicion and the reasonableness of it entertained by the 
officer do not fall ta be determined’ by the Court as objective facta really existing before 
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the officer can act as contemplated by the rule. a oe ee. 
stitute the authority empowered to make the order of apprehension or detention the 
case may be the sole judge of the reasonableness of thd grounds on which he suspects 
„the détenu of having acted in a manner prejudicial to the public safety or to the efficient 
Prosecution of war. 

The use of the word “ reasonably” if r. 129(1) as contrasted with the absence thereof 
in r. 26 does not make any difference. The words “reasonably suspécts” are used in 
r. 129(1) with a view to connote thè state of mind of the officer concerned, €f which 
state of mind he is the sole it being left ta his sole discretion as to whether the 
grounds on, which he the suspicion aout the conduct of the détenu were 
in fact in existence and whether the same grounds did constitute reasonable grounds for 
suspecting the détenu of having acted in a mafiner prejudicial to the public safety or 
to the efficient prosecution of war, the only difference *beinf that if it could be demon- 
atrated before the Court in the event of the alfest and detention of the détenu by 
the officer concerned in exercise of the powers vested in him under the mile that the 
officer concerned arbitrarily or capriciously or dishonestly suspected the détenu of 
having acted in a manner prejudicial to the public safety or to the efficient prosecution 
of way, the officer would be acting outside the powers vested in him under ihe rule, 
much more so if it could be demonftrated that he used those powers for purposes extra- 
_ neou® toil burpose for which he was invested with the same or exercised those powers 
with ulterior or indirect motives because in that event it would be a fraud on the pro- 
visions of the Defence of India Act and the Defence of India Rules framed thereunder. 

In the matter of the exercise of the powers vested in the executive-officer or the police 
officer under r. 129(1), the question whether there are sufficient grounds or materials 
in fact which would enable the officer concerned to entertain a suspicion about the con- 
duct of the détenu and whether the suspicion entertained by -the officer concerned on 
those grounds or mateyials is a reasonable one or not fall to be determined by the officer 
concerned and not by the Court befdte which the orden of the officer concerned might 
be challenged by the détenu.on proceedings taker in that behalf. 

There is a difference between orde® made under r. 26 and those made under r. 129 
_(1). Ifthe case of orders made under r. 26 there is a regular written order issued By 
the Provincial Government in that behalf which ex facie complies with the requirements 
and connotes the fulfilment of the conditions precedent to the exercise of the powers 
in that behalf. In the case of orders under r. 4f9(1) there is no written order. There 
is no warrant. In fact there is nothing in writing to show that the officer concerned 
reasonably suspected the détenu of having acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war. There is merely an arest by the officer 
concerned or an oral order for arrest communicated by him to his subordinate for the 


arrest of the détenu and there is nothing ex facie in the circumstances of the case to . 


enable the Court to presume that the officer concerned acted bona fide within the four 
corners of the rule. In the case of orders under r, 26 the production of the order made 
by the Provincial Government thereunder would be sufficient compliance with the require- 
ments of the situation and would be ex fa@¥ proof of the conditions of the rule having 
been fulfilled and therefore it would not be necessary for the Government to make any 
affidavit in that-behalf. In the case.of orders made under r. 129(1), however, there 
being nothing which would be ez facie proof of the conditions therein laid down having 
been fulfilled, it ia incumbent on the officer concerned who arrested the détenu under 
the circumstances therein prescribed to make an affidavit showing that he reasonably 
suspected the détenu of having acted fn q manner prejudicial to the public safety or 
to the efficient prosecution of war. ‘In that affidavit the officer concerned is not bound to 
disclose any confidential information or State secreta, It is sufficient for him to aver 
that he had grounds or materials before him which were sufficient within his own mind to 
crente a suspicion as to the conduct of the détenu and that on a consideration of those 
grounds or materials before him he reasonably “suspected the détenu of having acted 
in a manner prejudicial to the public safety or jo the efficient prosecution of war. This 
would be sufficient in the normal course of affairs, for in the majority of cases the détenu 
being in the unfortunate position of not knowing at all what were the grounds or 
`~ 
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before the officer concerned which enabled him to entertain, the suspicion about 
Gee Seda. Got ace ee Gs a ee ep 
or affidavit filed in support thereof. He could only put forward what he knew about 
his own activities and of hig not having taken any- part in any activities which would 
by any process of reasoning or by any stretch of imagination be connected with activities 
detrimental to the public safety or to the efficient prosecution of war. In those cases it 
may nòt be necessary for the officer concerned to aver anything more. The position is, 
however, different when the petitioner is in a position to aver much more than mere pro- 
testatjons of his innocence or his political and other activities. If the petitioner is in 
a position to aver specifically that according to fhe best ef his knowledge, information 
and belief there was certain information which was the only information on which the 
officer concerned acted in the matter of his arrest and*detention in the purported exer- 
cise of the powers undar r. 429(1), it would not be enough for theeofficer concerned in 
the affidavit which he makes iff the proceedings merely to aver. that the statements 
made by the petitioner in his affidavits are irrelevant or that he is not bound to reply 
to the same. The officer concerned must traverse the allegations madd in the affidavit 
of the petitioner, and if he does not ao traverse them and does not state that besides 
those materials he had other materials on which he came to entertain the reasonable 
suspicion of the détgenu having acted in a manfer prejudicial to the ic safety or to 
the efficient prosecution of war, the Court & entitled as in the case fttiganta to 
presume the correctness of the allegations made by the petitioner in his affidavit and 
also to presume that there were no other materials before the officer concemed which 
would have enabled him to entertain a reasonable suspicion about the conduct of the 


~ détenu within the meaning of the provisions of r. 129(1). It would then be open to 


the Court on the materials put before it to come to the conclusion whether the exercise 
of the power by the officer concerned was not boaa fide or was made with indirect or 
Ua or eee Or VA a rand opot ihe powera Serted-in Sener conned yade 
r. 129 (1). 

The observations of Lekur J. atep. 675 in Emperor v, Gajanan Krishna Yadgi,: though 
zppropriate to a case under r. 26, do not afford any guidance or precedent for holding that 
where an order made by an offfter concemed under r. 129(1) is challenged before the 
Court, the Court should treat the affidavit-of the officer concerned as sufficient compli- 
ance with the requirements of the situation, and is bound to treat the non-traverse of 
the relevant allegations made by jhe petitioner as any different from the non-traverse 
of the allegations if it Had been made by an ordinary litigant appearing before the Court. 
The Court is in such circumstanees entitled to presume the correctness of the allegations 
contained”in the petitioners affidavit and to act as if these were the only materials 
before the officer concerned when he exercised powers under r. 129(7), in the abeence 
of any averment in the affidavit of the officer concerged that besides those materials 
which were set out in the affidavit made by the petitianer he had other materials before 
him which in his opinion were sufficient to enable him to entertain the reasonable sus- 
Picion that the détenu. had acted in a manner prejudicial to the public safety or to the 
efficient prosecutign of war. ~. 

Reading the first proviso to r. 129(2) with r. 129(4), the Provincial Government is 


_ by necessary implication invested with the power of making such orders as to the tem- 
- porary detention of the détenu as may be necessary in the opinion of the Provincial 


Government not exceeding a period of two months from the date of the arrest of the 
détenu pending the final orders to be made by the Government for the detention, qe- 
lease, or residence or any other matter comcerning him as might appear to the Govern- 
ment in the circumstances of the case to be reasonable or necessary. 

The liberty of the subject is in existence.in so°far as it ia sanctioned and controlled 
by law. The Legislature bas full power to enact measures which would encroach upon 
the liberties of the subject. By proper enactments in that behalf .the Legislature can 
deprive a subject of his liberty of person or property and various other liberties which 
are his priceless treasures. The realm of the law is supreme: salws populi et supreme 
lex. All individual Hberty must give way to considerations of national safety. 

1 (1945) 47 Bom. L. R 669, 
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Even though the liberty of the subject has got to be jealously preserved, the 
ture is suprem. If the Legislature enacts certain provisiong-which have the of 
curtailing the liberties of the subject, the subject has to submit to such encroachments. 
The Legislature bas the power to invest any authority with unlimited power over the 
person and property of “the subject. 

If the words used in an emergency fegisietion be capable of only one meaning, the 
Courts should not go out of their way to adopt an unnatural or a strained meaning 
from what may be presumed to be the object and intendment of the particularsffiece of 
legislation, because the encroachment on the liberty of the subject is countengnced only 
in so far as the same is warranted’ by the strict letter of the law. If, however, the words 
used are capable of more than one meaning, the Courts should lean, while construing the 
emergency legislation, towafds a construction which supporte rather than defeats the 
object and mtendment of the emergency legislation and*shoubd even adopt a construction 
which might appear strained or unnatural in tinf€s of peace though quite appropriate 
and suitable to the occasion when emergency powera are sought to be granted to parti- 
cular individuals in times of great national emergency. 

Liversidge v. Sir Jokn Anderson, relied on. 

However irresponsible the executive might be, whatever excesses the executive might 
commit, atrocious their Conduct in particular caese mey be, looked at from 
one Soi view, one has only got to look to tha four comers of the particular piece 
of legialation in order to see what are the powers vested in the executive or the police 
officers. If the pawers which are vested in them are such as encroach upon the liberties 
of the subject, the law is there and has got to be administered by the Courts irrespective 
of whether such wide and absolute powers which are vested in the executive or police 
officers are liable to be abused or not. If the executive or police-officers act within the 
strict letter of the law and within the scope of powers which have been given to them 
by an enactment, there cannot be any question of impeaching the exercise of thosd 
powers by them. 


Tue facte are fully set forth in the judgment.” 


D. B. Defa, for the petitioner. $ 
C. K. Daphiary, Advocate General, with M. V. Desa, for the Crown. 


BHAGWATI J. This is a petition filed by one Talukdarsing Ramsumersing Kshatriya, 
the uncle of the détenu Dhruvarajsing Vishwansfhsing, under s, 491 of the Criminal 
Procedure Code, 1898, for an order that the détenu who is at present detained 
in the Worli Temporary Prison be brought in person before this Court to be dealt with 
according to law and that he be set at liberty on the ground that the arrest of the 
détenu effected on April 10, 4945, and the subsequent detention of him was invalid 
and improper and was without lawful authority. 

The petitioner has urged in his petition that the détenu is a rent farmer (collector) 
of the Right Honourable Dr. M. R. Jayakar bas been’ iń such employ since 1938, 
that the détenu is a member of the Hindu Sabha, that thë house of the détenu 
was searched by the police on April 10, 1945, but nothing incriminating was found 
from the said, place by the police, that’ the détenu was to the petitioner’s knowledge 
and belief not taking any part in the political movement and was a very peaceful and 
regpectable person spending a peaceful life in the employ of the Right Honourable Dr. 
M. R. Jayakar and had not taken part im any prejudicial activities at any time, that 
the détenu had during his employment as aforesaid not gone to his native place 
Jaunpur, U. P., for the last many Years except for a month or two to enjoy vacation 
and had not been to Jaunpur, U. P., since 1942 except for about four or five weeks 
in connection with his wedding which took place sometime in November, 1943. The 
petitioner submitted that the detention of the détenu under r. 129 of the Defence of 
India Rules, 1939, was not bona fide and was illegal, ultra vires and beyond the powers 
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conferred by r. 129 or any other rule of the Defence of India Rules, that no order 
unde cl. (a) or (b) of sub-r. (1) of r. 129 of the Defence of India Rules was served 
on thé détenu and therefore his detention was in any event illegal and without lawful 
authority. The petitioner further submitted that the said arrest was unlawful inasmuch 
as the police-officer arresting the détenu had not satisfied himself that the détenu 
was likely to act in a manner prejudicial to the public safety, the defence of India or 
. to the efficient prosecution of war, that the said police-officer had not carried out any 
Personal investigation and had acted merely oa instructions received by him and that 
therefore no question of his being satisfied as required by r. 129 about the conduct 
of the détenu could poesibly. arise.» The petitioner further eubmitted that the -applica- 
tion of r. 129 to the present case was misconceived and improper. 

This petition was filed by the petifioner on April 13, 1945. The petitioner made an 
affidavit in support of the þetitfon ip common form. Before this petition was presented, 
a further affidavit was made by the petitioner on April 16, 1945, incorporating therein 
the statements as regards the police-officer who arrested the détemm not having satis- 
fled himself that the détenu had acted or was likely to act in a manner prejudicial to 
public safety, defence of India and efficient prosecution of war. This affidavit was 
evidently in support of the allegations which hadebeen made by way of an amendment 
in the petition made on April 16, 1945, adding this as a further groffeby #eason of 
which it was alleged that the arrest of the détenu was unlawful. These allegations 
were the subject-matter of para. 9(a) of the petition. The petition was presented on 
April 16, 1945, before Rajadhyakeha J., who granted a rule and stay order in terms of 
cl. (f) of the petition. The rule was made returnable on April 24, 1945, and was 
directed to be served on the Commissioner of Police and the Superintendent, Worli 
Temporary Prison. 

The rule came on for hearing before me gn April 26, 1945, when the petitioner 
asked for leave to file his affidavit dated April 24, 1945, in rejoinder traversing the 
allegations which had been made by Balararg Shamrao Kothare, Superintendent of 
Police, Special Branch I, C. I. Ds-on behalf of the Commissioner of Rolice, in his 
affidavit dated April 23, 1945. The said affidavit of the petitioner, however, besides 
controverting the said allegations made by Balaram averred certain new facta which 
were sought to be relied upon in support of the petition. These facts were set out in 
para. 2 of this affidavit and they were :— 
“I baye now ascertained that the said Dhruvarajsing Vishwanath was arrested at the 
instance of the Police authorities of the United Provinces who made a request to the Police 
authorities of Bombay to effect the arrest of the said Dhruvarajsing Vishwanathsing. I have 
further ‘ascertained that the Police authorifies of the UnitedeProvinces wanted to arrest the 
seid Dhrovarajsing Vishwanathsing because the said Dhruvdrajaing Vishwanathsing helped in 
collecting funds for the families of the persons in the United Provinces detained in jail 
either as détenus or prisoners. The Dhruverajsing Vishwanathsing belongs to the 
United Provinces andin helping the of funds as aforesaid he was actuated by 
‘humanitarian motives. The said funds were collected fn Bombay and sent to the Honour- 
‘able Babu Purshottamdas Tandon, the Speaker of the United Provinces Legislative Assembly. 
T submit that the said funds were raised for a lawful purpose, in a lawful manner and with 
lawful motives. I repeat that the said Dhruvarajsing Viehwanathsing is not in any way 
ccoomected or associated directly or indirectly to or with any political or subversive movement. 
Under the circumstances I submit that the Police authortes of the United Provinces in seek- 
ing the arrest of the said Dhruvarajsing Vishwanathsing were not acting bona fide. I there- 
fore submit that the arrest and detention of the said Dhruvarajsing Vishwanathsing is mala 
fide and ilegal.” 
‘On the application of Mr. D. B: Desai for the petitioner, I allowed him leave to file 
this affidavit containing these fresh materials and gave leave to the respondents to file 
an affidavit in rejoinder to the fresh facts stated in that affidavit if so advised. The 
Tule was accordngty adjourned to May 1, 1945, for hearing and final disposal. 
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In his affidavit dated April 23, 1945, Balaram had stated thaf he was attending to 
the matter relating to the détenu and the facts relating to the case and arrest gwere 
within his personal knowledge and that he had been authorised and directed by the 
Commissioner of Police, Bombay, to make that affidavit. Ha stated .that the détenu 
was properly arrested under orders issued by the Commissioner of Police, Bombay, 
under r. 129 of the Defence of India Rulgs, as he was reasonably suspected of having 
acted in a manner prejudicial to the public safety and the efficient prosecution of war, . 
that the information on which he was,arrested had been coukidered carefully by the 
Commissioner and by himself and that it was under his orders that the détenu waa 
arrested. In this affidavit RalaramShamrao Kothay mixed up the part which he took, 
in the codkideration of the case of the détenu with that taken by the Commissioner of 
Police. He identified himself*with the Commissioner of Police under whom he was 
working as the Superintendent of Police, Special Braach š, C. I. D., and in mora 
places than one in this affidavit it appears that thf Commisioner of Police as well as 
himself inquired- into the case of the détenu and directed his arrest under r. 129, that 
both the Commissioner of Police and himself suspected the détenu of having acted in 
a manner prejudicial to the public safety or to the efficient prosecution of war. He also 
stated that the information ‘received and considered by the Commissioner of Police 
and himgelf Jgdeboth of them to the reasonable conclusion that the détenu had acted 
and was acting in the manner aforesaid. He further stated that the information 
received by the Police could not be disclosed as it was of a secret nature and it was 
against the public interest to disclose the same He submitted that the arrest and 
detention could not be challenged and were valid in law and that the détenu would 
be dealt with according to law. He finally submitted that the arrest was made on care- 
ful consideration, on proper materials and should not be disturbed. After I had grant- 
ed leave to the petitioner,to file his affidavit in rejoinder dated April 24, 1945, Balaram 
made a further affidavit in rejoinder dfted May 1, 1945, wherein he pointed out that 
para. 2 of the petitioners affidavit in rejoinder contained various allegations which 
were not included in the petition. With reference to those new allegations he submit- 
ted that the information upon which action was faken against the détenu was coħ-` 
fidential.and was a State gecret and could not be disclosed. . He submitted that the 
allegations were therefore otherwise irrelevant and were made merely as an attempt 
to draw information which was confidential an@ that therefore. he was advised that 
there were no facts which were either necessary or proper to reply. He reiterated- that 
the information upon which the police authorities acted could not be disclosed-and | 
Tepeated that the Commissioner of Police and he had considered the matter on the 
materials before them and they reasonably suspected him of having acted and acting 
in a manner prejudicial to the public safety or to the efficient prosecution of war. 

The arrest of the détenu was effected on April 10, 1945, by Sub-Inspector Antia 
acting under the orders of Balaram who in hjs tum, as is stated by, the Advocate 
General, acted under the orders of the Cormfffissioner of Police. sIt was the Commis- 
sioner of Police who, according to the Advocate General, reasonably suspected the 
détenu of having acted in a manner prejudicial ta the public safety or to the efficient 
Prosecution of war and who in exercise of the powers given to him under r. 129(1) of 
the Defence of India Rules arrested the détenu without a warrant on April 10, 1945. 
The Commissioner of Police delegated the task of physical arrest under his orders ‘to 
his subordinate Balaram, the latter in tum delegating the task of actual physical 
arrest to Sub-Inspector Antia, who actually effected the physical arrest of the détenu 
on the same day. After his arrest as aforesaid the Commissioner of Police detained 
the détenu in the Worli Temporary Prison under his order dated April 10, 1945. 
On April 13, 1945, an order was issued by the ASsistant Secretary tp the Government 
of Bombay, Home Department (Political), to the effect that the consent of the Govern- 
ment of the United Provinces had been obtained- to the transfer of the détem to. 
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Lucknow in the United Provinces and that therefore in exercise of the powers conferred 
by sab-r. (5) of r. 129 of the Defence of India Rules, the Governmest of Bombay was 
pleased to direct that the détenu be removed to Lucknow and delivered into the cus- 
tody of the Superintendent of Police, Lucknow. As I have already stated, Rajadh- 
yakeha J. issued a rule on April 16, 1945, which was served on the Commissioner of 
Police as well as the Superintendent, Worli Temporary Prison. After that order was 
made, it appears that the Secretary to the Government of Bombay, Home Department, 
isaued another order dated April 18, 1945, in qiperseasion of the previous order dated 
April 1f, 1945, to the effect that the Government of Bombay in exercise of the powers 
conferred"by sub-r. (2) of r. 129 qf the Defence of India Rules was pleased to direct 
that the détenu who was arrested and committed to jail custody under sub-rr. (1) 
and (2), respectively, of r. 129 on April 10, 1945, should be detained in such custody, 
pending further orders, fo a feriod not exceeding two months frorh the date of his 
arrest. The previous order which*had béen passed by the Government of Bombay 
for the removal of the détenu to Lucknow and delivery of the détenu into the custody 
of the Superintendent of Police, Lucknow, was thus superseded and the détenu conti- 
nued in the Worli Temporary Prison. 

Mr. D. B. Desai for thè petitioner has urged phat the orders for arrest and deten- 
tion of the détenu made by the Commissioner of Police are not bo®aefdeeand has 
attacked the same on various grounds. He has, firstly, urged that under r. 129(1) 
the power to arrest without warrant was given to the police-officer actually éffecting 
the arrest, provided such officer reasonably suspected the détenu of having acted in a 
manner prejudicial to the public safety or to the efficient prosecution of war, that the 
officer actually arresting the détenu was Sub-Inspector Antia, who admittedly was 
not such an officer, he not having personally investigated the case of the détenu and 
be not being a person who reasonably suspected the détenu of having acted in a 
manner prejudicial to the public safety or to”the efficient prosecution of war. He, 
therefore, urged that Sub-Inspector Antia was not entitled to arrest the détenu as he 
did on April 10, 1945, and that the arrest of fhe détenu by Sub-Inspectog Antia was 
ilfegal. Without prejudice to his aforesaid contention, Mr. D. B. Desai next urged 
that if the arrest of the détenu be deemed to have been effected by the Commissioner 
of Police, the Commissioner of Police had no grounds for reasonabily suspecting the 
détenu of having acted in a manner Prejudicial to the public safety or to the efficient 
prosecution of war, that the question whether the suspicion entertained by the Com- 
missioner of Police was reasonable or not was an objective fact to be determined by the 
Court and was not merely a subjective fact resting in the sole discretion of the Com- 
missioner of Police, that the Commissioner of Police had not placed before the Court 
any materials for the purpose of arriving at a conclusidh whether the suspicion which 
he entertained as regards the détenu having acted in a matter prejudicial to the 
public safety or to the efficient jon of war reasonable and that in the absence 
of such materials placed by the of Police before the Court, the Court 
was entitled to arrive at the conclusion that, as the matter stood, there were no grounds 
for the Commisaioner of Police entertaining a rtasonable suspicion in that behalf which 
was a condition precedent to the exercise of the powers vested in the Police Commis- 
sioner under r. 129(2) of the Defence of India Rules. He, therefore, urged that the 
order of arrest passed by the Comnisaloner,of Police pursuant to which the détenu 
was arrested on April 10, 1945, was illegal. 

Without prejudice to his aforesaid contention Mr. D. B. Desai further contended 
that even assuming that the question whether there were sufficient grounds for the 
Commissioner of Police entertaining reasonable suspicion as to the détenu having 
acted in a manner prejudicial to the public safety or to the efficient prosecution of 
war was a subjective fact within the sole discretion of the Commissioner of Police, 
having regard to the affidavit in rejoinder which the petitioner filed on April 24, 1945, 
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and the fresh facts which were set out in para. 2 thereof and the non-traverse thereof 
by Balaram Shamrao Kothare in his affidavit in rejoinder dated May 1, 1945, the 
Court should come to the conclusion that the facts alleged by the petitioner in para. 2 
of his affidavit in rejoinder should be taken as admitted by the Commissioner of Police 
and in the abeence of anything contained in the affidavit of Balaram Shamrao Kothare 
in rejoinder dated May 1, 1945, which would go to show that besides those facts 
alleged in para. 2 of the petitioner’s affidavit dated April 24, 1945, there were any 
other facts or materials before the Commissioner of Police which would enableshim, to 
entertain the reasonable suspicion that the détenu had acted in a manner prejudicial 
to the public safety or tg the efficient prosecutign of war, the ‘Court d pre- 
sume that the facts so stated in para. 2 of the petitioner's affidavit were the only facts 
which were before the Commissioner of Police when he passed the order for the arrest 
of the détenu om April 10, 1945; that those facts were net at all such as would be 
sufficient to enable the Commissioner of Police fo entertain a reasonable suspicion 
about the détenu having acted in a manner prejudicial to the public safety or to the 
efficient prosecution of war, that in any event the action of the Commissioner of Police 
in arresting the détenue on April 10, 1945, having been actuated not by any” informa- 
tion or materials which he had at his disposal but merely with the desire to assist 
the U. P. Egjice in arresting the détenu and transferring him to Lucknow in purported 
exercise of the powers vested in him under sub-r. (5) of r. 129 of the Defence of 
India Rules was not bona fide but was actuated by indirect or ulterior motives and 
was a'fraud on the powers vested in him under r. 129(1) of the Defence of India 
Rules, and that therefore the arrest of the d&enu by the Commissioner of Police 
on April 10, 1945, was illegal. Mr. D. B. Desai lastly contended that the order pur- 
ported to be made by the Government of Bombay on April 18, 1945, under r. 129(2) 
for temporary detention of the détenu for a period not exceeding two months from the 
date of his arrest was also illegal inaĝmuch as r. 129 of the Defence of India Rules 
did not contemplate any order for temporary detention of the détenu. On all the 
grounds abovementioned Mr. D. B. Desai contended that the orders for the arrest 
and detention of the détenu by the Commissioner of Police were not bona fide ahd 
were illegal, ulira vires and beyond the powers conferred on the police by r. 129 or any 
SET le OE Ce Pelea ok india tte Mat cree rhe ieee ahead he 
set at liberty. 

ee a eats ee ee ee 
admitted it was Sub-Ingspector Antia who actually arrested the détenu on April 10, 
1945, that Sub-Ingpector Antia was merely the vehicle of the oral order purporting 
to have been passed by the Commissioner of Police and communicated by him through’ 
Balaram to Sub-Inspector Antia for the purpose of execution. It is common grourid 
that there was no written order for arresting the détenu which was communicated 
by the Commissioner of Police to Sub- Antia through Balaram. What. . 
appears to have been done was that the isi of Police, and Balaram.decided~ 
that the détenu should be arrested under r. 129(1) of the Defence of India Rules and 
Balaram passed on that order of ‘the Commissioner of Police to Sub-Inspector Antia 
for execution. It is also common ground that Sub-Inspector Antia -had not applied 
his mind at-all to the case of the détenu, nor had he any materials before him to 
éntertain any’ suspicion, much less reagonable suspicion, that the détenu had acted 
in a manner prejudicial to the public safety or to the efficient prosecution of war. Sub- 
Inspector Antia merely performed the function of physically arresting the détenu, 
the mind behind the arrest being that of the Commissioner of Police. It ig argued that 
on a true construction of r. 129(1) of the Defence of India Rules, it is the police 
officer who actually effecte the arrest who should reasonably suspect the détenu of 
having acted in a manner prejudicial to the public safety or to the efficient prosecution 
of war. The officer who arrests must be a person who reasonably suspects the détenu 
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of having acted in that manner. The détenu must be the, person whom the officer 
who “arrests him reasonably suspects of having acted in such mariner. The worda 
used Are not that the police-officer may arrest without warrant any person who is 
reasonably suspécted or about whom there ig reasonable suspicion but the words 
are that the police-officer may arrest the détenu whom ke reasonably suspects of 
having acted in such manner. It is further*urged that the words used are that the 
police-officer may arrest, not that he should direct the arrest of the détenu. On these 
considergtions it is urged that it is ofly the pOlice-officer who entertains the reason- 
able suspigion of the détenu having acted in a manper prejudicial to the public safety 
or to the efficient proeecution of wer that has the power t8 arrest the détenu without 
a warrant as prescribed in r. 129(1) of the Defence of India Rules. In further sup- 
port of this argument Mr. D. B. Desai drew my attention to a pageage from Hale- 
bury’s Laws of England, ‘Hailsham edition, Vol. IX, p. 84, para. 111, where it is 
stated that 

“ Arrest consista of the actual seizure or touching of a person’s body with a view to his 

detention, The mere pronouncing of words of arrest is not an arrest, unless the person sought 
to be arrested submits to the process and goes with the arresting officer.” : 
He also drew my attentjon to the case of Geane? v. Sparks,’ where { was held that 
an arrest must be by corporal seizing or touching the defendant’s body, and therefore 
if a bailiff only pronounces words of arrest and shows his warrant and the defendant 
escapes the Court will not grant an attachment for rescue, for he was not legally 
arrested. He also drew my attention to a. 46 of the Criminal Procedure Code where 
in subs. (1) it is laid down that in making an arrest the police-officer or other person 
making the same shall actually touch or confine the body of the petson to be arrested 
unless there is submission to the custody by word or action. 

This contention of Mr. D. B. Desai, howeveris not at all séund. No doubt accord- 
ing to the true construction of r. 129(1) of the Defence of India Rules the officer who 
is empowered to arrest the détenu is one who entertains a reasonable suspicion that 
the détenu has acted in a manner prejudicial to the public safety or to the efficient 
prosecution of war, but it is nowhere laid down nor is it consonant with reason or com- 
mon sense that the police-officer who reasonably suspects the détenu of having acted 
in such manner and is thus empowered, to arrest the détenue without warrant by virtue 
of the provisions of r. 129(1) should effect the arrest of the détenu personally. If the 
conditions which invested him with the power to arrest the détenu are fulfilled, vix, that 
he reasonably suspecta the détenu of having acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war, he has the power to arrest the détenu witb- 
out a warrant. The person who dettermines whether thè détenu should be arrested 
is the police-officer who is thus vested with the power an those conditions being ful- 
filled, but the physical act of arrest need not be necessarily done by that officer. It 
may be that by reason of the exigencies“eédtime and space the officer who determines 
that the détenu should be arrested without a warrant may arm his eubordinate with 
the authority to effect the arrest on his behalf. „The subordinate actually effecting the 
physical arrest of the détenu would thua be the mere instrument of carrying the reso- 
lution of the officer in execution, as Sub-Inspector Antia was in the case before me. 
What is important is the decision arrived at by the officer to arrest the détenu with” 
out a warrant, He may issue a warrant or He may not issue one. If he chooses to 
igsue a warrant, then it ia his own hand that signa,it, and the person who executes 
the warrant is merely the instrument for the purpose of effecting the physical arrest. 
If he does not choose to sign the warrant, it is nonetheless his decision and his order 
which is communicated to the person who actually effects the physical arrest of the 
détenu. It is nonetheless an arrest decided upon and effected by the officer, though the 
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hand which actually physically effects the arrest is tbe hand of the subordinate to 
whom the task of* actually effecting the arrest is entrusted by the officer. The ab- 
surdity of this contention would be apparent if we took up an illustration. A fiolice- 
officer reasonably suspecting that the détenu has acted, is acting or is*about to act in 
a manner prejudicial to the public safety or to the efficient prosecution of war might 
decide that he should arrest the détenu. *The détenu might be at some distance from 
the officer. The officer might in that case ask a subordinate of his who ia standing by 
his side to run and apprehend the détenu who might be at a distance on whọ might 
be running away after doing that pgrticular act Can it be said that in that event the 
officer should acquaint his* subordinate who is asked to apprehend the détenu by 
either running after him or ofherwise, with the facts of the particular case and the 
reasonable suspicion which he entertains about’ the détenu having acted in such 
manner before the subordinate would be entitled gwitfin the meaning of r. 129(1) 
of the Defence of India Rules to actually physically arrest the détenue ? Take another 
illustration. The détenu may be accompanied by others who if the officer himself 
went alone for arresting the détenu might create trouble for him and in a particular 
cage it may be necessary for the officer to have posse of constablea or other subordi- 
nates to help him in effecting the arrest. If be takes the posse of constables or sub- 
ordinatedfotthe purpose of effecting the arrest, can it be eaid’ that it is necessary for 
_ bim in the event of any other police-officer actually effecting the physical arrest tc 
have actually in advance acquainted that person or all such persons who accompanied 
him for the purpose of effecting that arrest, with the facts of the case and with the fact 
of his having entertained a reasonable suspicion that the détenu had acted in a manner 
prejudicial to the public safety or to the efficient prosecution of the war? Even here the 
reasonable suspicion which would be entertained would be one entertained by the 
police-officer himecif. The persons to ghom he communicated that would be merely 
the repositories of his confidence. They would not necessarily be persons who would. 
entertain reasonable suspicion’ about the détenu ‘having acted in a manner prejudi- 
cial to the public safety or to the efficient prosecution of war, and in a conceivabje: 
case even, though this information might have been communicated by the officer to alf 
or some of his subordinates whose help he sought in effecting the arrest of the détenu, 
it may be that a peraon to whom such informatign was communicated may not enter- 
tain the reasonable suspicion in the conduct of the détenu as the officer who com- 
municated that information did. The above illustrations go to show the absurdity of 
holding that the officer who decides that he should arrest the détenu without warrant 
under the circumstances mentioned in r. 129(1) of the Defence of India Rules should. 
be the person who actually pAysically arrests the détenu, or vice versa that the person 
who actually physically effects the arrest of the détenu should be the person who 
should have entertained a reasonable suspicion that the détenu had acted in a man- 
ner prejudicial to the public safety or to the tient prosecution of war. The authori- 
ties which are cited by Mr. D. B. Desai also do not help him for,the reason that they 
lay down what is the actual act of arrest qua the arrested person. These authorities. 
go to determine that in order that there may bé a complete and effectual arrest either 
the arrested person should be physically touched and apprehended by the person who 
arrests him or he should submit to the process by word or action. These airthorities 
have no bearing on the question whether the person who “ arrests” should be the person 
who actually physically touches the arrested person in the act of such arrest. The: 
person who arrests can either effect the arrest personally or may delegate the actual: 
function of effecting physical arrest to any one duly authorised by him in that behalf, 
and there is nothing in any of the authorities cjted by Mr. D. B. Desai before me- 
which supports his contention that it is only the person who physically arrests and- 
touches the body of the arrested person who can be said to have arrested the person 
within the meaning of r. 129(1) of the Defence of India Rules. In my opinion, 
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therefore, this contention of Mr. D. B. Desai fails. 

The next contention urged by Mr. D. B. Desai, however, raises ån important ques- 
tion bf law. Under r. 129(1) of the Defence of India Rules the power to arrest with- 
out warrant is ġiven to any potice-officer or any other officer of Government empowered. 
in this behalf by general or special order of the Central Government, or of the Pro- 
vincial Government, the condition precedent to the exercise of such power being that 
the person arresting the détenu should reasonably suspect the détenu of having acted, 
of acfing, or of being about to act in 4 manner‘tfer alia prejudicial to the public safety 
or to the efficient prosecution of war. On a literal meaning of this provision the power 
can be exercised by any police-offifer including even a polite constable, and dt ja urged 
with great force and vehemence by Mr. D. B. Desai that when a person who is the 
last in the hierarchy of the polic-officers, viz. the polic constable, might also erei- 
cise such a power, the reasonable euspicign which he entertains or has entertained as 
a condition precedent to the exercise of that power should be an objective fact and not 
a subjective fact merely. The existence of grounds for the entertaining of such sus- 
picon and the reasonableness of such suspicion entertained by him should fall to be 
determined by the Courts objective facts really existing before the police-officer can 
act as contemplated by r. 129(Z). It is pointed*out that if the subjegtive fact was the 
only fact to be taken into consideration in this behalf, the police-officer Who might be 
even a police constable would be the sole judge of the existence of grounds on which 
he bases his suspicion and also of the reasonableness of the suspicion which he enter- 
tains on those grounds, a power and discretion which having regard to the fact that the 
provisions of r. 129 encroach upon the liberty of the subject should not be left to the 
sole determination of such police-officer, even a police constable, in whose status, 
capacity and judgment no implicit confidence can ever be reposed. It is, therefore, 
urged that the ordinary canon of constructio which has béen adopted in all cases 
where such powers have been in normal times vested in_police-officera or other officers 
of the Government should be adopted and the questions whether there are sufficient 
grounds for entertaining suspicion’ and whether the suspicion entertainetl is reason- 
able or not should fall to be determined by the Court as objective facts to be investi- 
gated and pronounced upon by the Court before the action taken by the police-officer 
can ever be justified. It is urged tgat the liberty of the subject is a very precious 
treasure which should not be encroached upon by any member of the executive with- 
out legal justification for the same, and he who encroaches upon such liberty should 
justify the encroachment upon the same. The officer who says he reasonably suspects 
the détenu of having acted ii a manner prejudicial to the public safety or to the 
efficient prosecution of war should, when his act is chgflenged, put before the Court 
sufficient materials to enable the Court to come to the conclusion whether there were 
sufficient materials for him to entertain that suspicion and whether the suspicion which 
he entertained was reasonable under tH®\cigcpmstances of the case. Both these should 
be put before the Court as objective facts to enable the Court to come to the conclu- 
sion whether he was justified in exercising the powers which were vested in him under 
those circumstances. 

As against this, it has been urged by the Advocate General for the respondents that 
the Defence of India Act and the Rules made thereunder are emergency legislatiozt, 
that whilst construing the Defence of India ‘Act and the Rules made thereunder the 
ordinary canon of construction which is adopted in normal times should not be resorted 
to but regard should be had to the object and intendment of the emergency legisla- 
tion which has its sanction in the emergency which exists and the necessity of taking 
preventive measures ister alia to enaure the public safety or the efficient prosecution 
of war, that under those circumstances when the words which are used in the particular 
provision of law are capable of more than one meaning, the meaning which should be 
adopted by the Court should be that which can carry into effect the object and 
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intendment of the emergency legislation, that even a strained construction of the 
provisions should He resorted to if it may be necessary in order to carry into 
the objects and the intendment of the emergency legislation, that when the Words 
“whom he reasonably suspects” are capable of an objective as well s a subjective 
meaning, the subjective meaning should be resorted to as more in consonance with the 
object and intendment of the emergency Itgislation, that the officer who is under the 
special circumstances therein mentioned empowered to effect the arrest of the détenu 
without warrant should be the sole judg@ of the existence of the grounds which Would 
enable him to entertain the suspiciog as well as of the reasonableness of the suspicion 
which he entertains on the Masis of' those grounds, tMat the materials which may exist 
before the officer taking such action may be confidential in their character and may 
not be at all such ag could ever be disclosed before the Coprt of law, if the Court of law 
ever had the power to determine on their existence asgrell as on the reasonable nature of 
the suspicion entertained by the officer on those materials and that the disclosure of 
stich confidential materials or State secrets could not be enforced by any Court with 
the result that in a majority of cases, if not all, even if the Court had power to deter- 
mine these questions as objective facts, the Court would be absolutely without any 
materials for the of enabling *it to determine those questions with the result 
that in ces OF détenus who are most dangerous and the disclosure of the materiale 
in connection with whom would be the most objectionable from point of divulging 
the State secrets those détenus would be released im the absence of such materials 
as would be considered sufficient by the Court to justify the action of the officer con- 
cerned which has been impugned and that therefore the Court should lean on such 
construction as is in consonance with the spirit and the object and intendment of the 
emergency legislation and adopt the subjective fact as determining whether the officer 
concerned entertained redbonable suspicion that the détenu was acting in a manner 
prejudicial to the public safety or to the efficient, prosecution of war. - 

These are the two rival contentions yehementally urged by Mr. D. B. Desai for 
the petitioner and the Advocate General for the' respondents. Mr. D. B. Desai has 
placed reliance on Vimlabai Deshpande v. Emperor decided by Bose and Sen JJ. as 
also on the speech of Lord Atkin, who delivered a dissenting opinion in Léversidge v. 
Str John Anderson.» The Advocate General on the other hand has relied very strenu- 
ously on the speeches of the majority of the Law Lords in the same case of Liversidge 
v. Sir John Anderson and on the case of Basanta Chandra Ghose v. King Emperor,’ 
a full bench decision of the Patna High Court. He also relied upon two recent judg- - 
ments of our Appeal Court in applications under s. 491 of the Criminal Procedure 
Code the one delivered by tl Chief Justice and Lokur J. in Emperor v. Gajanan 
Kriskna Yalgit and other by Chagla and Gajendragadkar JJ. in Emperor v. Bajirao 
Yamanappa.§ ; 

The question raised before me is a very jmpeffant one and has not been the subject- 
matter of adjudication by our High Court. The relevant provisions of the Defence 
of India Act in this behalf are : : 

“Section 2, (1) The Central Government may, by notification in the official Gazette, 
make auch rules as appear to it to be necessary or expedient for securing the defence of British 
Intia, the public safety, the maintenance of public order or the efficient prosecution of war, 
or for maintaining supplies ard services essential to the life of the community.” 

(2) “ Without prejudice to the generality of the powers conferred by sub-section (1), 
the rules may provide for, or may empower any authority to make orders providing for, all 
or any of the following matters, namely :— 

+ * 
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(x) the apprehension and detention in custody of any pereon whom the authority em- 
powered by the rules to apprehend or detain as the case may be suspects, "on grounds appearing 
to sith authority to be reasonable, of being of hostile origin, or of having acted, acting, being 
about to act, of being likely to act in a manner prejudicial to the public safety or interest, 
the defence of British India, tHe maintenance of public order, His Majeaty’s relations with 
foreign powera or Indian ‘States, the maintenance of peaceful conditions in tribal areas or 
the efficient prosecution of the war, or with respect to whom such authority is satisfied that 
his apprehension and detention are iecpesary forthe purpode of preventing him from acting 
in any*such prejudicial manner, the prohibition of such person from entering or remaining 
Leto So E or to do 
or abstain from doina anything; M .espeemressseesesersserereeeressoress 

(6) “A Provincial Government mgy "by onder’ diet tat any power”oc’ duty whist “by 
imade ides Kioa (2) is Geared lp aha oa e eerie A 
which, being by such rule inferred qr impoged on the Central Government, has been directed 
under sub-section (£) to be exercised or discharged by the Provincial Government, shall, in 
such circumstances and urider such conditions, if any, aa may be specified-in the direction, 
be exercised or discharged by any officer or authority, not being (except in the case of a 
Chief Commissioner's Province) an officer or authority subordinate to the Central Govern- 
ment.” 

When we go to the niles framed under a. 2 of the Defence of Indi det—ewhich are 
called the Defence of India Rules—the only provisions relevant for the purposes of 
this case are r. 26 and r. 129. Rule 26 runs as under :— 

“The Central Government or the Provincial Government, if if is satisfied with respect to 
any particular person that with a view to preventing him from acting in any manner preju- 
dicial to the defence of British India, the public safety, the maintenance of public order, 
His Majesty’s relations with foreign powers or Indian States, the maintenance of peaceful 
conditions in tribal areas or the efficient prosecution of the war it is necessary so to do, may 
make an order; e 

* $+ * * 

(b) directing that he be detained ; ete” e 
The rest of the provisions of thiser. 26 are not relevant for the purposes’ of this case. 
Rule 129 runs as under ; 

“ (1) Any police officer or any other officer of Government empowered in this behalf by 
general or special order of the Central Government, or of the Provincial Government, may 
arrest without warrant any pereon whom he reasonably suspects of having acted, of acting, 
or of being about to act,— 

(a) with intent to assist any State at war with His Majesty, or in a manner prejudicial 

to the public safety or to the efficlent prosecuion of war ; 

ry + * “ 

(2) Any officer who makes an arrest in pursuance of eb-rule (2) shall forthwith report 
the fact of such arrest to the Provincial Government, and, pending the receipt of the orders 
of the Provincial Government, may, sub; to the provisions of sub-rule (3), by order in 
re ee ee ee custody as the Provincial Government may by 


(i) that no person shall be detained in -custody under thiy sub-rule for a period exceeding 
fifteen days without the order of the Provincial Government ; and 
(ii) that no person shall be detained in custody under this sub-rule for a period exceaqd- © 
ing two months. e 

4 kad + * 
(4) On receipt of any report made under the pro¥isions of sub-rule (2), the Provincial 
Government may, in addition to making such order, subject to the second proviso to sub- 
rile (2), as may appear to be necessary for the temporary custody of any person arrested 
under this rule, make, in exercise of any power conferred upon it by any law for the time 
being in force, such final order as to his detention, relesse, residence or any other matter 
concerning him as may appear to the daid Government in the circumstances of the case to 
be reasonable or necessary. 
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(8) Subject to the condition that nothing in this sub-rule shall be deemed to extend, the 
limits of detention ptescribdd in the first and second provisos to sub-rule (2), the Provifcial 
Government may direct that any person arrested under clause (a) or clause (b) of sub-rule 
(1) aball be removed to any other province of which the Provincial Governnient (hereinafter 
described as the second Government) has given its consent in this behalf, and thereupon 
such person shall be removed and the second Government shall take in respect of such person 
such action as may be lawful in like manner as if such person had been arrested within its 
province...” š a ai 
These are the relevant provisions of the Defence of India Act and the Defence of 
India Rules which call for sonsiderfition in this cage. The Defence of India Act as 
its preamble ehows is an Act to provide for special measures to ensure the public 
safety and interest and the defence of British India and the trial of certain offences, 
and it has been en&cted because, it is stated, an hê arisen which rendere it 
necessary to provide for special measures to bnsure the public safety and interest and 
the defence of British India and for the trial of certain offences, and the Governor- 
General in his discretion has declared by Proclamation under subs. (1) of a 102 
ee ee 
security of India is threatened by war. This is the object and intendment of the 
Defence af Ipdiæ Act. Various powers have been given to the Central Government, 
the Provincial Governments and to the various officers to whom the powers in that 
- behalf are delegated by reason of the provisions of s. 2- of the Defence of India Act 
with a view to secure the defence of British India, the public safety, the maintenance 
of public order or the efficient prosecution of war, or for maintaining supplies and 
services essential to the life of the community. The power' to make rules for these 
purposes has been exercised by the Central Government and the Defence of India 
Rulea prescribe the modea in which these various objects are sought to be achieved. 
It is significant to observe that in the rule-making power which has been given by 
virtue of the provisions of s. 2(2) of the Defenée of India Act, in cl. (x) of that 
sub-r. (2) the power expresaly given is fo frame rules for the apprehension and detey- 
tion in custody of any pereon whom the authority empowered by the rules to appre- 
hend or detain as the case may be suspects, on ‘grounds appearing to such authority 
to be reasonable, of being of hostile origin, or of having acted, acting, being about to 
act, or being likely to act in a manner prejudicial to the public safety or interest, the 
defence of British India, the maintenance of public order, His Majesty’s relations 
with foreign powers or Indian States, the maintenance of peaceful conditions in tribal 
areas or the efficient prosecution of war ; and the rule which is purported to have been 
framed for the purpose of casrying cut thie object is r. 129 of the Defence of India 
Rules. If this rule-making polver prescribes in a0 many words that the grounds on 
which the person is thus empowered to act in the matter of the apprehension and 
detention as the case may be should be groysels appearing to such authority to be 
reasonable, r. 129 framed in pursuance of such power should normally without any 
more discussion be read in a subjective manner and not an objective one as contended 
for by Mr. D. B. Desai. When r. 129 ‘prescribes that any police-officer or any other 
officer of Government empowered in this behalf by general or special order of the 
Central Government, or of the Provincial Government, may arrest without warrant 
any pereon whom he reasonably suspects ef having acted, etc., in a manner prejudicial 
to the public safety or to the efficient prosecution of war, that r. 129 cannot be construed 
as having enacted anything beyond what was warranted by the rule-making power 
contained in s. 2(2) (x) of the Defence of India Act. If the rule-making power was 
to be exercised in respect of the apprehension and detention of persons who are sus- 
pected on grounds appearing to the authority empowered by the rules to do so to be 
reasonable, merely because the words used in » 129(1) are “whom he reasonably 
suspects of having acted.” those words in r. 129(1) cannot be construed as meaning 
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anyjhing except what is warranted by the rule-making power contained in 8. 2(2) 
(x). Even though the words “whom he reasanably suspects” Me capable of more 
than*one construction, vir. from’ a subjective as well as an objective point of view, 
as hereinbefore discussed, the very purpose of the enactment of r. 129(1), as can be 
gathered from the rule-making power provided in s. 2(2) (x) of the Defence of India 
Act, waa to constitute the authority empowéred to make the order of apprehension or 
detention as the case may be the sole judge of the reasonableness of the grounds on 
which he suspected the détenu of hdving actéd in a manner prejudicial to the public 
safety or to the efficient prosecution of war. df this be the true construction of 
s. 2(2) (x) ‘of the Defence of Indh -Act and r. 129(1) ofthe Defence of India Rules, 
vall arguments as to the status or qapacity, or judgment of the police-officer, even a 
police constable, and thg crificism levelled against the investing pf such powers as 
would encroach upon the liberty ef the subject in such officers who might be the last 
in the heirarchy of the police-officers disappear. - The Legislature has expresaly given 
those powers and the rules have been made with a view to the exercise of those powers 
any grievance which the subject may have as against thé inefficiency of the officers 
‘concerned or the probable abuse of such powers can be against the Legislature which 
gave such powers to such persons and not agathst anybody else. e 

Assuming, however, that I were wrong in this construction which I have put upon 
3. 2(2) (x) of the Defence of India Act and r. 129(1) of:the Defence of India Rules, 
the question that remains to consider is whether I should adopt the objective construc- 
tion which is sought to be put upon the words “whom he reasonably suspects” in 
T. 129(1) of the Defence of India Rules as sought for by Mr. D. B. Desai or should 
adopt the subjective construction of the words “whom he reasonably suspects’ as 
sought for by the Advocate General. I bave already stated that Mr. D. B. Desai 
has placed great reliance on the speech’ of Mord Atkin in the case of Liversidge v. 
Sir Jokn Anderson and the Advocate General has placed equal reliance on the speeches 
of the other Law Lords in the very same case. In the speeches of all the Law Lords 
In that case it was taken as common ground that the legislation which the House 
was there concerned with was emergency legislation. The liberty of the subject was 
of course the primary concern of all the Law Lords, but in their approach to the 
question how far the liberty of the@"mubject can be encroached upon in times of great 
national emergency the views of Lord Atkin on the one hand and the other Law 
Lords on the other were divergent. The observations of Lord Atkin at p. 244 in this 
connection are very significant : 

“I view with apprehension the attitude of judges. who on a mere question of 
construction when face to face with claims involving thediberty of the subject show them- 
selves more executive minded than the executive. Their function is to give words their 
natural meaning, not, perhapa, in war time leaning towards liberty, but following the dictum 
of Pollock C.B. in Bowditch v. Baleki mith approval by my noble and learned friend 
Lord Wright in Barnard v. Gorman :? ‘In a case in which the liberty of the subject is œn- 
cerned, we cannot go beyond the natural construction of the statute.” In this country, amid 
the clash of arms, the laws 'are not silent. They may be changed, but they speak the same 
language in war as in peace. It has always been one of the pillars of freedom, one of the 
principles of liberty for which on recent authority we are now fighting, that the judges are 
no respecters of persons and stand between the subject and any attempted encroachments 
‘on his liberty by the executive, alert to see that any: coercive action is justified in law.” 
These observations deserve very great consideration, and it would be absolutely un- 
judicial and contrary to the traditions of British justice which have been maintained 
all throughout by our Courts here that Judges should view with complaisance any 
attempts at encroachment on the liberty of the subject by the executive. The Courte 
should not countenance any such encroachment unless the same be absolutely justified 
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in law. The liberty of the subject is in existence in so far as it ia sanctioned, and 
controlled by law. The Legislature has full power to enact measures which „would 
encroach upon the liberties of the subject. By proper enactments in that behalf the 
Legislature can deprive a subject of his liberty of peragn or his rights of property and 
_ various other liberties which are his priceless treasures. The realm of law is supreme ; 
salus populi et supreme lex. All individdfal liberty must give way to considerations of 
national safety, and that is the principle which has been enunciated by Lord Wright 
in his observations which are to be fmd at pi. 260 of that very case: ° 


“ What is involved is the liberty of the subject. Yor Lordships have had your attention 
called to the evils of the exercise of arbitrary powers of arrest by the executive and the 
necessity of subjecting all such.powers to judicial control. Your Lordships have been re- 
minded of the gregt constitutional conflicts in the seventeagth geutury, which culminated in 
the famous constitutional chartere, the Petition of Right, the Bill of Rights, and the Act 
of Settlement. These struggles did, indeed, involve the liberty of the subject and its vindi- 
cation against arbitrary and unlawful power. They sprang (to state it very broadly) from 
the Stuart theory that the King was King by divine right and that his powers were above 
the law. Thus a warrant of arrest ‘per speciale mandatum Domini Regis’ was claimed to 
be a sufficient justification for detentiog without trial But by the end of the seventeenth 
century the gig oemmon law rule of the supremacy of law was restored and substituted for - 
any theory of royal supremacy. Al the courts today, and not least this House, are as 
jealous as they have ever been in upholding the liberty of the subject. But that liberty ia a 
liberty confined and controlled by law, whether common law or statute. It-is, in Burke’s 
worda, a regulated freedom. It is not an abatract or absolute freedom. Partiament is 
supreme. It can enact extraordinary powers of interfering with personal liberty. If an Act 
of Parliament, or a statutory regulation, like reg. 18B, which has admittedly the force of a 
statute, becauss there is no suggestion that it is ultra vires or outside the Emergency Powers 
(Defence). Act, under whith it was made, is alleged to limi or curtail the liberty of the 
@ubject or vest in the executive extraordinary powerg of detaining a subject, the only ques- 
tion is what is the precise extent of the powers given. The answer to that question is only 
to be found py scrutinizing the language Of the enactment in the light of the circnmstmnoes 
and the general policy and object of the measure. I have ventured on these elementary and 


of British Hberty is in the good sense of the people and in the system of representative and 
responaible government which has been‘ evolved. If extraordinary powers are here given, 
they are given because the emergency is extraordinary and are limited to the perlod of 
emergency.” s ' . 
Though the safeguards of liberty which have been spoken of by Lord Wright to 
exist, viz. the good sense of the people and the system of responsible and representa- 
tive Government which have been evolved not exist in India to that extent to 
which they are supposed to exist in the obeervationa of Lord Wright are 
none the leas very apposite. They lay down that even though the liberty of the subject 
has got to be jealously preserved, Legislature is supreme, and if Legislature enacts 
“certain provisions which have the effect of curtailing the liberties of the subject, the 
subject haa to submit to such encroachments, and the Legislature is supreme. Even 
Lord Atkin in his observations at p. 239 pf his speech stated : 

“No one doubts that the Emergency Powers (Defence) Act, 1999, empowera His Majesty 
in Council to vest any minister with “unlimited power over the person and property of the 
subject. The only question is whether in this regulation His Majesty has dona so.” 

He did not doubt the power of the Legislature to invest any authority with unlimited 
power over the person and property of the subject. 

Approaching the subject from this point of view, the next point to consider is what 
is the canon of construction which has to be adopted by the Courts in the-matter of 
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emergency legislations of the type I have before me. In this connection the observa- 
tions of Lord Macmillan at p. 251 of that case are apposite: = ° 

“ In the first place, it is important to have in mind that the regulation in question is a war 
measure. This is not to eey that the courts ought to adopt in wartime canons of construc- 
thon different from those which they follow in peace time. The fact that the nation is at 
war is no justification for any relaxation of thf vigilance of the courts in seeing that the 
law ia duly observed, especially in a matter so fundamental as the Hberty of the subject— 
rather ‘the contrary. But in a time of tmergency® when the Hfe of the whole nation is at 
stake it may well be that a regulation for the defence pf the realm may quite properly have 
a meaning which because of its drastlejyvasion of the of the subject the cqurts would 
be slow to attribute to a peace time measure. The purpose of the regulation is to ensure 
public safety, and it is right eo to interbret emergency legiafation as to promote rather than 


well as in war time.” oP) 


To the anne leech ait che Ginetta of Vaasa Masia ahs Did Sted aes 
“My Lords, I think we shonld approach the construction of reg. 18B of the Defence 
(General) Reguldtiona withott any general presumption as to its meaning except the univer- 
sal presumption, applicable to Orders in Council and other like instrumeftta~dhat if there 
is a reasonable doubt as to the meaning of the words used, we should prefer a construction 
which will carry into effect the plain intention of those responsible for the Order in Council 
rather than one which will defeat that intention. My Lords, I am not disposed to deny 
that, in the absence of a context, the prima facie meaning of such a phrase as ‘if AB, has 
reasonable cause to believe’ a certain circumstance or thing, it should be construed as mean- 
ing ‘if there is in fact rensonable cause for believing’ that thing and if A.B. believes it. 
But I am quite unable to take the view that the words can only have that meaning It 
seems to me reasonably clear that, if the thing to be believed is sorfiething which is essentially 
one within the knowledge of A.B. or one for the exercise of his excinaive discretion, the words 
might well mean if AB. acting on what he thinks is reasonable cause (and, of course, acting 
in good faith) believes the thing in question.” è 
There is no doubt that if the words used were capable of only one meaning, the Courts 
should not go out of their way to adopt’ an unnatural or a strained meaning from 
what may be presumed to be the object and intendment of the particular piece of 
legislation, because encroachment on-the liberty of the subject is countenanced only 
in so far as the same is warranted by the strict letter of the law. If, however, the 
worda used are capable of more than one meaning, the Courts should lean while con- 
struing the emergency legislation towards a construction which supports rather than 
defeats the object and the mtendment of the emergency legislation and should even 
adopt a construction which might appear strained or unnatural in times of peace 
though quite appropriate and suitable to the occasion when emergency powers are 
sought to be granted to particular indfyidygls in times of great national emergency. 
Considerable argument was addressed to me based on the observations of the Law 
Lords in Liversidge v. Sir Jokn Anderson as to the status and position of the Secretary 
of State who in the regulation under consideration there was invested with plenary 
powers of detention of individuals under certain circumstances therein preacribed. In 
the speeches of the majority ‘of the Law Lords stress was laid on the facts that + 
was not a subordinate officer or a police constible who was invested with those powers, 
that the Secretary of State was a highly placed and responsible officer in whom the 
public had confidence, that the Secretary of State was answerable to the Parliament 
and besides being guided in his deliberations by the advisory committees had to make 
reporte to the Parliament every month as ta the working of the regulation, and that 
the press and more so the Parliament could exercise control over the Secretary of 
State if the plenary powers vested in*him were abused by him. It was pointed out 
that in contrast to the situation which thus obtained in England the position in India 
R. 8. . 
ET 


698 * THE BOMBAY LAW REPORTER. [VOL, XLVI. 


was not such as would inspire in the public minds any confidence in the executjve or 
the police-officers in whom these powere were sought to be vested. The egecutive 
in India was not responsible to the Legislature, whether the Legiglature as in the 
present times was functioning or not in certain Prowinces. The only responsibility 
of the officers who would be empowered to act under r. 129(1) of the Defence of 
India Rules would be to their immediate superiors and to the Government which was 
also the executive, and there was nothing which would serve by way of check,on the 
excesses of the executive either in the prese or in the public opinion voiced through 
the Legislatures. There were abedtutely no safegygrds in the provisions of the Defence 
of India Act and the Defence of India Rules of the type which one found in reg. 18B 
in operation in England. There were no advisory bodies, there was no responsi- 
bility to the PaHiament, there was no public opiniofi toewhich the executive would 
be amenable. It was therefore pointed dut that the considerations which weighed 
with the Law Lords in Liversidge v. Sir Jof Anderson in adopting the subjective 
construction of the words “reasonable cause to believe” were not available at all 
in India, with the result that having regard to the encroachment which would of 
necessity be made on the liberties qf the subject, the Courts should not countenance 
a consteuctien Which would not subject the exercise of the’ power by the executive 
or the police-officer to scrutiny by the Courts. While recognising the strength of 
this criticism, one cannot run away from the fact that however irresponsible the 
executive might be, whatever excesses the executive might commit, howsoever 
atrocious their conduct in particular cases may be, looked at from one point of 
view, one has only got to look to the four corners of the particulan piece of legis- 
‘lation in order to see what are the powers vested in the executive or the 
police-officers. If the powers which are vested in them are such as encroach upon 
the liberties of the subject, the law is there and has got to be administerel by 
the. Courts irrespective of whether such wide and absolute powers which 
are vested in the executive or police-officerseare liable to be abused or not. 
Tf the executive or the police officers act within the strict letter of the law and 
within the scope of the powers which have been given to them under r. 129(1), there 
cannot be any question of impeaching the exergise of those powers by them. Whilst 
“talking of the safeguards which have been provided in the reg. 18B, which is in 
operation in England, one has also got to bear in mind that even here in India, in 
r. 129:0f the Defence of India Rules there are salutary checks provided to the exer- 
cise of the powers by the executive officers or the police-officers concerned. The only 
power which is given to tħe executive officer or police officer under r. 129(1) is, 
in the event of his entertaining a reasonable suspicion that the détenu has acted in 
a manner prejudicial to the public safety or to the efficient prosecution of war, to arrest 
the détenu without warrant and that, défintion ia only for a period of fifteen 
days. The officer arresting the détenu has to forthwith make a report to the 
Provincial Government which would presumably contain all information though con- 
fidential, on the strength of which the officer arresting the détenu reasonably sus- 
pected him of having acted in a manner prejudicial to the public safety or to the 
efficient prosecution of the war. There is nothing in r. 129 to prevent the Provin- 
cial Government if it were so minded oh a perusal of such report to order immediate 
release of the détenu. If, however, the Provincial Government on the receipt of 
such report thinks that further investigation be necessary, or that further detention 
of the détenu be necessary, a temporary order can be made to detain the détenu 
for a period of two months from the date of arrest of the détenu. That order for 
temporary custody of the détenu is not operative for any period beyond two months 
of the date of the actual arrest of the déteħu. That is the time limit given to 
the Provincial Government to make up its mind for the passing of final orders as 
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regards the détenu, whether by virtue of the provisions of r. 26 or by any other 
law in force the Provincial Government will order the detention of the détenu for 
a partitular period beyond that period of two months or will order his release and 
discharge or will impose such jerms on the détenu as regards his activities in the 
future as might be considered by the Government to be reasonable or necessary. 
These are the safeguards which have been provided and immediately after the arrest 
of the détenu by the executive officer or the police-officer the matter goes into the 
hands ‘of the Provincial Government. * The crificism which has been offered is that 
a police-officer without having sufficient grounds before him to entertain a reasonable 
suspicion of the activities of the @venu might pass anedrder which might not be 
justified under the circumstances of the particular case, and arrest the détenu. 
Such deprivation of the liberty of the détenu is however warranted by r. 129(1) 
of the Defence of India Rules’ Fhe same is, however, not an indefinite depriva- 
tion of liberty or a detention for any indefinite period. An order of the executive 
officer or police-officer in the first instance is only for a period of fifteen days and 
these are the limits of the power of the executive officer or the police-officer to detain 
the détenu. The officer cencerned cannot detain the détenu for any period beyond 
fifteen days on his own initiative. If no ordefs are received from the Provincial 
Government after that period of fifteen days, the détenu is automatically released 
and nothing further need be done. It is only when after the receipt of the report 
the Provincial Government passes orders for the temporary custody of the détenu 
for a period not exceeding two months from the date of his actual arrest that the 
further detention of the détenu becomes lawful; and the Provincial Government 
has a duty laid down upon it by virtue of r. 129(4) of passing final orders as to 
the release, detention, or imposing of conditions on the déenu after that period. 


of the Defence of India Rules. They may not bear any comparison with the safe- 
gufards which are available in Engfand in the matter of the reg. 18B which was the 
subject-matter of consideration in Liversidge v. Sir John Anderson. It would be 
idle, however, to compare the constitution in England with the constitution in India. 
We have to take the facts as they are. The Legislature is supreme both in England 
and in India and if the Legislature has enacted a provision which confers certain 
powers howsoever wide they may be, those powers have got to be enforced within 
the strict letter of the law. 

It was urged by Mr. D. B. Desai that the decision jn the case of Liversidge v. 
Str John Anderson was arrived at mainly, on the consrleration of the facts that the 
Secretary of State was a responsible officer in whom the public had confidence and 
there were proper safeguards to preseg the liberty of the subject, and had it not 
been 90, it was apparent in the speeches &f the Law Lords there and in particular 
the speech of Lord Macmillan at p. 254: 

“ Were the person detained left without any safeguard, this might be an argument against 
holding that an absolute discretion has been conferred on the Secretary of State, but the argu- 
ment is thd other way when it is found, as it is in this regulation, that elaborate provision ig 
made for the safeguarding of the detained persons interests.” 
that the decision might have been otherwise. This is only a partial statement of the 
true position. No doubt this was one of the important provisions which induced the 
Law Lords in that case to come to the conclusion that the Secretary of State was the 
sole judge of the existence of the facts and of the sufficiency of the materials as also 
of the reasonableness of the belief which he entertained on those materials. There is, 
however, another important aspect ofthe question which was equally emphasised by 
the Law Lords in that case, and it was that what the Secretary of State was exercis- 


700 ° THE BOMBAY LAW REPORTER. [VOL XLVI. 


ing was an executive function which would involve not only questions of the,appre- 
ciation of the materials before him but also of the policy which was followed by 
him. The Courts, on the other hand, were acting judicially and would weigh the 
materials not from the point of view of the Secretary of State but strictly in accord- 
ance with the rules of evidence and would have nothing before them to guide them in 
mattera of the policy of the State. It Was, therefore, urged that the law Courts were 
the last tribunal before whom, the state of mind of the Secretary of State could be 
canvassed. Another important confderation’ which was also urged wat fhat the 
materials in the possession of the Secretary of State might be of a confideftial nature 
and being State secrete, hè could not be called wfféa by the Courts to disclose the same 
before them. It may be that in a particular case the Secretary of State may’ not be 
able to discloseany materials whatever. In other cases be might be able to make a 
partial disclosure of materials, the rest of the materials being confidential and such as 
could not be disclosed by him even before the Court of law. Would it be possible in 
such circumstances to arrive at any conclusion on the basis of the objective facts to 
be determined by the Court as hereinbefore stated in the absence of any materials or 
in the event of mere disclosure in part of the materials by the Secretary of State before 
the Court? In one case there will Be no materials at all. Im the other case the partial 
materials fisclosed might afford a very incomplete version of the whole affair and 
the Court might as well come to the conclusion adverse to the Secretary of State 
which would not have been arrived at if the fuller materiala could have been dis- 
closed by the Secretary of State before the Court. It is well-known that partial truth 
may be worse than the whole truth and the partial materials thus disclosed might 
be of the most unsatisfactory character. Can it be said that this would be a satis- 
factory state of affairs? It would be open to the Secretary ‘of State to merely put 
forward his ipsas dixit that he had måterials before him, and that he had after consi- 
dering those materials reasonable grounds for entertaining the belief under which he 
acted in detaining the détenu. If tiis is the position which may obtain whilst the 
(Court may be called upon to determine the objective facta in the matter of the “de- 
tention of the détenu, can it be said that that is the construction which the Court 
should lean to rather than the other construction which it was possible to adopt, - 
viz. the one which brings into prominence the®subjective factor in the determination 
of the question whether the détenu should be arrested by the officer authorised in 
that behalf? i 

Having regard to all the above observations, I have come to the conclusion that 
even though it was open ta the Court to say that the words “whom he reasonably 
suspects” are capable of ‘twS constructions, one the objective construction contended 
for by Mr. D. B. Desai and the other the subjective construction contended for by 
the Advocate General, the Court should leanstowarde the subjective construction con- 
tended for by.the Advocate General, mdre so in view of the provisions of a 2(2)'(x) 
of the Defence of India Act. 

This, however, does not mean that, in all cases where the executive officer or police- 
officer has purported to act under r. 129(1) of the Defence of India Rules, his action 
4s not liable to be impeached at all. In cases where the executive officer or the police- 
officer though purporting to act under*r. 129(1) really acts with ulterior purposes, 
not in furtherance of the objects which are prescribed in the preamble of the Defence 
of India, Act and in 8. 2 thereof as elaborated in r. 129(1) of the Defence of India 
Rules, the action of the executive officer or fhe police-officer concerned would be 
outside the scope of that provision, would be a fraud upon the Act and the Rules 
framed thereunder, would be wrongful and mala fide and would certainly be liable 
to be impeached. No authorities are needed for this proposition as they have been 
fully discussed in the case of Liversidge v. Sir John ‘Anderson and also in the case 
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of Vimalabas Deshpande v. Emperor. I may nonetheless quote a passage from the 
judgment of Chagla J. in Emperor v. Bajirao Yamanappa referred tb by me above. 
There if was a question of an order made by the Provincial Government under r. 26 
of the Defence of'India Rules (p. 677): 


“Section 10 of Ordinance III of 1944 provides that no order made under the Ordinance 
shall be called in question in any Court, and no Court sbalil have power to make any order 
under a 491 of the Code of Criminal Procedure, in respect of any order made under or having 
effect umie the Ordinance, or in respect of any pemon the subject of such an order. But 
it is lear that the jurisdiction of the Court is only taken away provided the order on which 
the Government is relying is an order ‘ under the Ordinances Tt must be made by the 
detaining authority in the proper exercise Sef its pawera. It would not be an order ‘made 
under the Ordinance’ if it was made merely in the colourdble exercise of its powers or 
if the detaining authority excegded he powers given to it under the Ordinance. The detain- 
ing authority must satisfy the Court tht it has complied with all the rules of procedure laid 
down in the Ordinance and has obeerved all the safeguards. The order must not be made 
for an ulterior purpose—-a purpose which has no connection with the security of the State 
or the efficient prosecution of the war. The order must not be imtended to override the 
ordinary powers of the police for the investigation of a crime nor to suspend the ordinary 
criminal tribunals of the land or prevent themi fromeerercising their ordinary jurisdiction. 
The powers conferred on the executive under the Ordinance are for the pufpocesef@preven- 
tive detention and they are not punitive in their nature. The executive must not detain a 
abject in order to puniah him for what he has already done but in order to prevent him 
from doing something which in the opinion of the executive is Hkely to affect the safety of 
the State or the efficient prosecution of the war. It is not competent to the Court to inquire 
into the sufficiency of the materials and the remsonableness of the grounds on which the de- 
taining authority was satisfied that it was necessary to make the order. But if any reasons 
which influenced the detaining authority in making the order appear an the record, then 
the Court can acrutinizs them in order to sea wha was the condition of the mind of the 
detaining authority when it made the oyler. These principles which I have stated clearly 
emerge from the various decisions of the Federal Coyrt and the High Courts in India which 
have been cited at the bar. In Basenta Chondra Ghosh v. King-Emperort Sir Patrick Spens, 
Chief Justice, delivering the judgment of the Federal Court, observed at p. 316: 

‘In our judgment, no further curtailment of the power of the Court to investigate and 
interfere with orders for detention has been imposed by Ordinances I of 1944. The Court 
is and will be still at liberty to investigaft whether an order purporting to have been made 
under r. 26 and now deemed to be made under Ordinance IO or a new order purporting 
-- to be made under Ordinance IN was in fact validly made, in exactly the same way as im- 
mediately before the promulgation of the Ordinance. If on consideration the Court comes 
to the conclusion that it was not validly made on any of the grounds indicated in any of 
the long line of decisions in England and this country on the subject, other than the ground 
that r. 26 was slira vires, s. 10 of Ordinance IN will no more prevent it from so finding 
than s. 16, Defence of India Act, did. Sach an Invalid order, though purporting to be an 
order, will not in fact be an ‘order made adeg this Ordinance’ or having effect by virtue 
of section 6 as if made under this Ordinance at all for the purposes of s. 10” 


Harries C. J. in, Dilbegh Singh v. Emyperor,? jn the course of his judgment, said 
(pp. 375, 376) :— 


“In my judgment r. 129 ... cannot be used legally for any purpose, other than that 
for what it wes intended, namely, to. ensure inter alia the security of the State and the® 
efficient prosecution of the war. 

To use it for some entirely different purpose, wholly upconnected with the security of the 
‘State or the efficient prosecution of the war, is in my view a misuse of the powers given by 
that rule and an order passed for such purposes cannot be sald to be an order under r, 129, 
Defence of India Rules... i 

It would in my view be extremely dangerous tọ hold tbat the police or the Provincial 
Government had any right to detain pereqne under r. 129 unless the order was made with 
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tie object of making at imposible for the peison detnmed-to interfere wili mattes conned- g 
ed with the defence of India or`the efficient prosecution of the war.” N 


The judgment of Harries C. J. in Dilbagh Singh v. Emperor is pertinent, a$ far as. 
it was on r. 129 of the Defence of India Rules, and if the Court ever came to the 


the State and the efficient prosecution of war, it would be a misuse of the powers 
given by that rule and an ‘order padhed for duch purposes could not be said to be 
an order passed under r. 129 of the Defence of India Rules. That is the enly object 
with which the order can ‘be made, and if it igt made for those objects, it is liable 
E This id the scope of the authority of the Courts to interfere with 

ordere which ane made under r. 129(1) of the Defgnce of India Rules. Save for 
that, I apprehend the Courts have no jurigdictiow to interfere, and once it is brought 
to the notice of the Court that the officer concerned had materials or information 
before him on a consideration of which he came to the conclusion that there was 
ground for entertaming reasonable suspicion about the détenu within the meaning 
of r. 129(1), aE DOS, DEAR ete se Ue apne eee 


= of the détenu. e è 


MED. B Dender manana o he diine tn e eaaa d Ge 
r. 26 and r. 129 of the Defence of Imdia Rules. In r. 26 the condition precedent to 
the Governments acting under the said rule was, that it should be satisfied with 
regard to any particular person that with a view to preventing him from acting 
in any Manner prejudicial to the defence of India, the public safety, ... or the 
efficient prosecution of the war, it was necessary so to make an order, whereas 
under r. 129 the condition precedent, was that the officer concerned should reason- 
ably suspect the détenu of having acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war. Ih the one case it was that the Gov- 
ernment should be satièfied and in the other cage it was that the officer concerned: 
should reasonably “suspect the détenu of having acted in the manner specified thére- 
in. It was, therefore, urged that the insertion of the word “reasonably” in 
r. 129 made a difference to the whole position. It was argued that the word 
“reasonably” was advisedly put in in r. %29 with the object of having the 
existence of the grounds of suspicion and the reasonableness of the suspicion enter- 
tained on those grounds determined by the Court whereas no such word was to be 


> found in r. 26. This argument was sought to be supported by the observations of 


Lord Atkin in his speech in Liversidge v. Sir Jokn Anderson where the difference 


l- between these two expressior was pointed out by Lord Atkin and the Noble Law 
"Lörd came to the conclusion on a contrast of those expressions used in the different 


contexts therein mentioned, that the word Sreasonably” imported that the Court 
should determine the reasonableness of the suspicion entertained by the officer con-. 
cerned. It is, however, necessary to obeerve that even as regards the construction 
of r. 26 of the Defence of India Rules, the word “ satisfied” has been interpreted 
as reasonably satisfied as contrasted with arbitrarily or capriciously or dishonestly 
satisfied, the existence of which latter circumstance would vitiate the order altoge- 
ther. Observations to this éffect are to be found in both the judgments of our Appeal 
Court hereinbefore referred to by me as also in the observations of Lord Wright im 
the judgment in Liversidge v. Sir John Anderson. The use of the word “ reasonably ’”” 
therefore in r. 129 as contrasted with the abeemce thereof in r. 26 does not, in my 
opinion, make any difference ta the position. The words “reasonably suspects” are- 
used in r. 1291) with a view to connote the state of mind of the officer concerned, 
of which state of mind he, Jas I have already stated above, ie the sole judge, it being 
left to his dole discretion as to whether the grounds on which he entertained the 
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suspicion about the conduct of the détenu were in fact in existence and whether the 
same ‘grounds: did constitute reasonable grounds for suspecting the détenu of having 
açted ig a manner prejudicial to the public safety or to the efficient prosecution of 
war, thÈ only difference being that if it could be demonstrated before the Court 
in the event of the arrest and “detention of the détenu by tHe officer concerned in 
exercise of the powers vested in him under r..129(1)' that the officer concerned arbit- 
rarily or capriciously or dishonestly suspected the détenu of having acted in a man- 
ner prejugicial to the public safety oreto the efficient prosecution of war, the officer 
would be acting outsidd the powers vested in him under r. 129(7) much more s0 
if it could be demonstrated that he those powêrs for purposes extraneous to the - 
purpose for which he was invested the same or exercised those powers with 
ulterior or indirect, motives because if that event it would be a fraud on the provi- 
sions of the Defence of Indta Att and the Defence of India Rules fred thereunder. 
This argument, therefore, based on the colmparison of the words used in r. 26 and 
those used in r. 129 of the Defence of India Rules does not carry the case of the 
petitioner any further. 

Having regard to the above observations I do not think it necessary for me to 
discuss in detail the judgment of Bose and Sen J§. in Vimalabai Deshpande v. Em- 
peror or the speech of Lord Atkin in Liversidge v. Sir John Anderfon. eterespect- 
fully disaent from tha observations of the learned Judges of the Nagpur High Court 
as also the portions of the speech of Lord Atkin in eo far as they are contrary to or 
inconsistent with the opinion hereinbefore expressed. It is also not necessary for 
me to refer any further to the observations of the full bench in ‘Basanta Chandra 
Ghosh v. Emperor or the speeches of the majority of the Law Lorda in Liversidge 
V. Sir John Anderson. Even though the observations of the full bench in Besenta 
Chandra Ghosh v. Emperor and the speeches of the majority of the Law Lords in 
Liversidge v. Sir Jokn Anderson as also the observations of Chagia and Gajendra- 
gadkar JJ. in Emperor v. Bajirao above referred,to, were with reference to T. 26 of the 
Defence of India Rules and the artalogous provisions thereto obtaining im England 
in reg. 18B which was the subject-matter of the decision in Liversidge v. Sir John 
Anderson, the principles there discussed are im consonance with the principles which 
I have discussed in the earlier portiog of my judgment, and in view of that fact I 
need not discuss the same any further beyond observing that I respectfully agree with 
tha same. 

In the result, I reject the contention of Mr. D. B. “Desai, accept the contention 
of the Advocate General and am of opinion that in the matter of the exercise of the 
powers vested in the executive officer or the police-officer under r. 129 (1) 
of the Defence of India Rules, the question whether there are sufficient grounds 
or materials in fact which would enable the officer concerned to entertain a suspicion 
about the conduct the détenu and whether the suspicion entertained by the 
officer concerned on those grounds or materials ia a reasonable one or not fall 
to be determined by the officer concerned and not by the Court before which the order 
of the officer concerned might be challenged by the détenu on proceedings taken 
in that behalf. 

The next contention urged by Mr. D. B, Desai was that even assuming that” 
“the reasonableness of the suapicion was a factor to be determined by the officer 
concerned and not by the Court, in! the circumstanea of the present case the 
exercise of the powers by the offices concerned, viz. the Commissioner of Police, 
was not bona fide, was not within the four comers of r. 129(1) of the Defence 
of India Rules, was made by him With indirect or ulterior motives and not for 
the purposes warranted by the provisions in the rule and that it was a fraud on the 
Defence of India Act and the Rules framed thereunder. In support of this conten- 
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tion Mr. D. By Dein ak cts a a ict ea tg 
detail the activities and the political ideas of the détenu and had further ,in fara. 
2 of his affidavit dated April 24, 1945, pointed out that it was only at be in- 
stance of the U. P. Police who wanted to apprehend the détenu by reason$pf the 
facta therein mentioned”that the Commissioner of Polte had purported to act in the 
exercise of the powers vested in him under r. 129(1) of thea Defence of India Rules 
and that therefore the order for arrest and detention of the détenu made by the 
Commissioner of Police was illegal. Mr. D. B. Desai pointed out that the wirious 
allegations which the petitioner had made in his petition and in his affidgvit dated 
‘April 24, 1945, had mot been traversed Balaram who purported -to 
make the affidavit in rejoinder under authority of the Commissioner. 
of Police, and that in the abgence of any traterse of those allegations the Court 
should hold that “the said allegations should be degmed to Rave been admitted“by ‘the 
Commissioner of Police. If those allegations be deemed to have been admitted by 
the Commissioner of Police, it was further urged that these were the only materials 
before tha Commissioner of Police before he exercised the power of arrest and - 
detention of the détenu under r. 129(1), and unless and until the Commissioner 
of Police satisfied the Court that there were other materials before him on the 
strength fewhich he came to entertain a reasonable suspicion that the détenu had 
acted in a manner prejudicial to the public eafety or to the efficient prosecution of war, 
the Court was entitled to hold that the exercise of the powers reserved to him under 
: T. 12901) by the Commissioner of Police under those circumstances was made by the 
~-  €denmiissioner off Police with indirect or ulterior motives and not for ‘the “purposes 
specified in r. 129(i1), Wwith the result- that the exercise of the said -powers was not 
bona fide and the arrest and detention of the détenu by the Commissioner of 
Police was illegal. pi e 
. The Advocate General replied by stating that it was not | atory upon his 
clients either to make an affidavit, or, if an affidavit was wade, @ aver that there 
` were any materials besides those which were set out in the petition and para. 2 pf 
the affidavit of the petitioner dated April 24, 1945, on the strength of which the 
Commissioner -of Police entertained a reasonable suspicion that the détenu had ' 
acted in a manner prejudicial to the public safety or to the efficient prosecution of war. ` 
sar He went a step further and urged that it was not at all neceseary for his client the 
-Comiissioner of Police to traverse the allegations which had been made by the 
petitioner in his petition and in para. 2 of his affidavit dated April 24, 1945. . He 
relied in this behalf upon the decision of the House of Lords in Greene v. Secretary 
of State for Home Affairs, where it was held that the production of the Home 
Seécretary’a order, the authenticity and good faith of which were: not impugned, 
constituted a complete anewer to an application by the appellant for a writ of 
habeas corpus, and no affidavit by the Hemne Secretary justifying his cause of belief 
was necessary. He aleo relied upon the observations of the Appeal Court in Emperor 
v. Gajanan Krishna Yalgi? decided by the Chief Justice and Lokur J. on April 9, 1945, 
where also it was held, following the two cases of Liversidge v. Sir John Anderson and 
Greene v. Secretory of State for Home Affairs, that if the order of the Secretary of 
State was proved or admitted, it must be taken prima facie, Le. until the contrary was 
proved, to have Been properly made arfdftiat the requisite as to the belief of the 
Secretary of State was complied with, and that once that was done, the-only method * 
‘of ,escape was to show that the alleged order was in fact no onder at all or was a 
fraud on the-provisione of the law enacted in tHat behalf. I do not agree with this 
contention of the Advocate General. There is thia difference between the orders made 
amder r, 26 and, the orders made under r. 129(1) of the Defence of India Rules that 


1 [192] A C. 284. 2° (1945) 47 Bom L'R. 68 | = 


“ 


SE 
1945.] Ta re POHROVARETASING VISHWANATHSING (0. œ. J. Pentero J. 705 


" whegeas in the case of the orders-made under i. a EAEE A 
issued by the Provincial Government in that-behalf which ex facie complies with the 
requiyiments and connotes the fulfilment of the conditions precedent to the exercise 
of the powers in that behalf, in the case of orders under r. 129(1) there is no written 


-' order’ There is no warrant. In fact there is nothing in writing to show that the 


concerned reasonably suspected the détenu of having acted in a manner preju- 


- diciaj to the public safety or to the efficient prosecution of war. There is merely an 


arrest"by the officer concerned or an dral order*for arrest communicated by him to his 
subordinate for the arrest of the détenu and thereyis nothing ex facie in the cirmm~ 

stances of the case to enable the presume that the Officer concerned acted bona ` 
fide within the four-corners of r. 12Q(1). In the case of ordera under r. 26 the pro- 
duction of the order made by the Provincial Government thereunder would be sufficient 
compliance with the requirements af the gjtuation and would be ex facie proof of the 
conditions of r. 26 having been fulfilled and therefore it would not be hecessary for the 


. Government to make any affidavit in that behalf. In the case of orders under r. 129 


(1), Bowever, there being nothing which would be er facie proof of the conditions 
therein Maid down-having keen fulfilled, it would be incumbent on the officer ‘concerned 
who arrested the détenu, under -the circumstances “therein prescribed tq make an affida- 
vit showing that he reasonably suspected the détenu of having acted in a Wihner pre- 
judicial to the public safety: or to the efficient prosecution of war. In that affidavit 
the officer concerned is not bound to disclose any confidential information or any State 
secrets. It might be sufficient for him to aver that he had grounds or materials before 
him, whicl’ were euificient within his own mind to create a suspicion as to the conduct 
of the déenu and that on a consideration of those grounds or materials before him 
he reasonably suspected the détenu of having acted in a manner prejudicial to the 
public safety or to the efficient prosecution of*war. This would be sufficient in the 
normal course of affairs, for in the majority of cases the détenu being in the unfortu- 
nate position of not knowing at all what were the grounds or the materials before the 
officer concerned which enabled him to entertain the suapicion about Ris conduct, 
‘would not be in a position to make any. averment in his petifion or the affidavit 


. filed in support thereof. He could only put-forward what be knew about his own 


activitied? and of his not having taken any pert in any activities which would by 


Any process of reasoning or by any stretch of imagination be connected with acti- 


‘ities detrimental to the public safety or ta the efficient prosecution of war. In those 
Gases it may not be neceseary for the officer concerned to aver anything more than what 
I have already indicated above. [The position is, however, different when, as in the 
present case, the petitioner is in a position to aver much mord than. mere protesta- 
tion of his innocence or his political and other activities “as I have hereinbefore - 
stated. If the petitioner ia in a position to aver specifically that according to the 
‘Dest of his knowledge, information and belief there was certain information which 
was the only information on which the officer concerned acted in the matter of 
his arrest and detention in the purported exercise of his powers under r. 129 (1) of 
the Defence of India Rules, it would not be enough for the officer concerned in the 
affidavit which he makes in the proceedings merely to aver that the statements ‘made 
by the petitioner in his affidavit are irrelevant or that he is not bound to reply tô 


_ the same. The officer concerned must, in my opinion, traverse the allegations made 


in the affidavit of the petitioner and if he does net so traverse them and does not 

state that besides those materials he had other materiale on which he came to entertain 

the reasonable suspicion of the détenu baving acted in a manner prejudicial to the 

public safety or to the efficient :prosetution of war, the Court would be entitled as in 

the case of other litigants to presume the Correctness of the allegations made by the 

Detiticner in his affidavit and also to presume that there were no other materials before 
R 89, 
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the officer concerned which would have enabled him to entertain a reasonable suspicion. 
about the conduct of the détenu within the meaning of the provisions of r. 129(1). 
Oe ee ee a 
sion whether the exercise of the power by the officer concerned. was not bona fide or was 
made with indirect or ulterior motives or was a fraud upon the powers vested in the 
officer concerned under r. 129(2).° I am®*aware that. in the judgment which he -deli- . 
vered in Emperor v. Gajanan Krishna Yaigi Lokur-J. has observed (p. 675) :— ° : 
“ Moreover, Government. is not bound.t8 disclose ‘all the materials on which sude #.con- 
clusion was reached. In fact the Secgetary to Government, Home Department, hea stated. 
in his affidavit that he has ben advised not to these materials, but that H, E. the 
Governor did apply hië mind to them and come the conclusion that the order of deten- 
tion passed by him was necessary. Mr. Jabagirdar “contends that it is not stated in his 
affidavit that there were any materials before H, E, thf Gofemor other than the ten 
criminal cases against the petitioner, but even” that need not be disclosed. There is no 
reason to presume that there were no other materials and that in regarding even these 
cased themselves to be sufficient to require the petitioner's detention in the interest of .. 
public safety or maintensnce of public onder, H. E. the Governor did not act in good faith. 
It is not disputed that H, E. the Governor did apply hie mind ta the materials before 
him and'i notefor the Court to decide whether thoee materiale were or were not rea-_ 
sonably t” 

With great respect: I do not agree with these obeervations of Lokur J. in so far 
as they might be sought to be applied to any order made by the offer concerned 
under r. 129(); of the Defence of India Rules. These observations of Lokur J. 
might be appropriate in a case like the one which the Appeal Court was considering 
in that criminal appliqation, vis. an order under r. 26 of the Defence of India 
Rulea, but they do not afford any guidance or any precedent for holding that where 
an order made by an officer concerned finder r. 129(1) is challenged before the Court, 
the Court should under the ¢ircumstances like those obtaining in the present case 
treat the affidavit of the officer concerted as sufficient compliance with the require- 
ments of the situation and is bound to treat the non-traverse ofi the relevant allege . 
tions mage by the petitioner in his affidavit as any different from the non-traverse 
of the said allegations if it had been made by an ordinary litigant appearing before 
the Court. The Court is in such circumstances*entitled to presume the corréctness . 
of the allegations contained in the affidavit made by the petitioner and is entitled 
to act as if these were the only materials before the officer concerned when he cama, 
` to exercise powers vested in him under r. 129(1)! of the Defence of India Rules, in“ 
the absence of any averment ip the affidavit of the officer concerned that besides those 
materials which’ were set out dn the affidavit made by the petitioner he had other 
‘materiala before him which in his opinion were sufficient to enable him to entertain 
the reasonable suspicion that the détenu bad acted in a manner prejudicial to the 
‘public safety ar to the efficient prosecution of war. 

In the case before me the petitioner besides stating in the petition that the détenu 
was not guilty of any subversive or any activities which were detrimental to the 
public safety or to the efficient prosecution of war has specifically averred in para. 2 
of his ‘affidavit dated April.24, 1945, that the action of the Commissioner of Police 
was the result of the desire of the U. P, Police to apprehend the détenu by reason 
of the facte therein mentioned, that it was not the bona fide act of the Commissioner 
of Police himself being the result*of any reasonable suspicion entertained’ by him 
that the détenu had acted in a mariner prejudicial to the public safety or to the effi- 
cient prosecution of war, and that in the matter of the arrest and detention of the 
détenu thé Commissioner of Police had acted not bona fide but with ulterior or indirect 
motives, viz. that of apprehending and handing over the détenu to the custody of 
the U. P. Police and the U. P. Government, and that therefore the orders of the Com- 
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missioner of Police as regards the arfest and detention of the détenu were illegal. 

affidavits filed by Balaram I do not find any traverse of these allegations. 
R ve already stated it was neceæary for the Commissioner of Police or Balaram, 
who made his affidavit in accordance with the directions of the Commissioner of Police, 
to aver either that these were not the materials before the Commissioner of Police 
or that besides those materials there were other materiala before the Commissioner 
of Police which were sufficient to enable the Commissioner of Police to entertain a 
reasonable suspicion that the détenu had acted in manner prejudicial to the public 
safety or to the efficient prosecuti war. In abserfre of such averment, I am 
constrained to hold that the ma out in the petition and`in para. 2 of the 
ie oe ee 1945, were the only materjals on which the 
Commissioner of Police acted* in purported exercise of the powers vested in him 
under r. 129(I°) of the Defence of India ‘Rules. I am further fortified in this con- 
clusion of mine by thd order which was passed by the Government of Bombay on 
April 13, 1945, within only three days of the arrest of the détenu by the Com- 
missioner of Police directing the removal of the détenu to Lucknow and his delivery 
into the custody of the Superintendent of Police, Lucknow. This Jeaves no doubt 
in my mind that the arrest of the détenu under the orders of the of 
Police on April 10, 1945, was with the view to hand him over to the U. P. Police 
and the U. P. Government as stated in para. 2 of the affidavit of the petitioner 
dated April 24, 1945, and that the purported exercise of the powers conferred by 
sub-r. (5) of r. 129 an the Government of Bombay in the matter of the removal of 
the détenu to Lucknow, and his delivery into the custody of the Superintendent of 
Police, Lucknow, was also in furtherance of the eame design. If this is the true 
position, it cannot be stated that the purported exercise of the power of ‘arrest and 
detention of the détenu by the Commissioner of Police on April 10, 1945, or the 
stepe taken thereafter by the Government of Bombay were bona fide or were not 
actuated by indirect or ulterior motives, viz. that of arresting and detaining the 
détem merely on information purporting to have been supplied by the U. P. Police 
and the U. P. Government to the Commissioner of Police, Bombay, and removing 
him, under guise of the purported exegcise of the powers under r. 129 of the Defence 
of India Rules, within the jurisdiction of the U. P. Government. It cannot be stated 
that the Commissioner of Police under these circumstances reasonably suspected the 

.of having acted in a manner detrimental to public safety, or to the efficient 
prosecution of war, or that the order for the arrest and detention of the détenu made 
by him was an order within.the meaning of r. 129(H) of*the Defence of India Rules. 
The cancellation of the order of the Government of Bombay dated April 13, 1945, 
directing the removal of the détenu to Lucknow and his delivery into the custody of 
the Superintendent of Police, Lucknow, byethe further order of the Government of 
Bombay dated April 18, 1945, does not in my opinion make any difference to the 
position. The latter order appeare to have been, made by the Government of Bombay 
after Rajadhyaksha J. granted the rule against the Commissioner of Police and 
issued the etay order in terms of cl. (f) of the petition. The materials set out in 
para. 2 of the petitioners affidavit dated April 24, 1945, and the correctness thereof’ 
which I have presumed by reason of the norftraverve of tha said allegations in the 
affidavit filed by Balaram Shamrao Kothare in rejoinder on May 1, 1945, taken 
along with the order of the Government of Bombay. dated April 13, 1945, which 
I have hereinbefore set out, leave no Youbt in my mind that what the Commissioner 
of Police purported to do on April 10, 1945, was not bona fide, was actuated by in- 
direct motives of arresting the détenu and transferring him within the jurisdiction 
of the U. P. Government and was a’ fraud on the powers invested in the Com- 
misioner of Police under r. 120(1) of the Defence of India Rules. I have, there- 
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fore, come to the conclusion that the orders for arrest- and detention of the denu 
dated April 10, 1945, and the further detention of the détenu under the order of 
the Government of Bombay dated April 18, 1945, following upon such illegal sdéfen- 
tion of the détenu are illegal. 

The only thing which remains for me to consider is whether the order made by 
the Government of Bombay under r. 120(2)' of the Defence of India Rules for 
temporary detention of the détenu was illegal. This order of the Government of 
Bombay dated April 18, 1945, has Seen chalfenged as illegal on the ground that 
r. 129(2) of the Defence of India Rules does not empower the Provincial Govern- 


ment to make any orders for temporary the détenu who might have been 
arrested by the officer concermed under r. 129(1). Mr. D. B. Desai has urged that 
no express powess have been given to the Provincial in this behalf un- 


der any of the provisions of r. 129, and that suchepowers for the temporary detention 
of a détenu cannot be read into r. 129 merely by necessary implication in that be- 
half. It has been pointed out by tha Advocate General that the proviso (1)' to sub- 
r. (2) of r. 129 implies that the détenu can be detained in custody under that sub- 
ul lee 5 he Saito a Naha R 
The worgg jisede in that proviso are : 
Gc permon tliall bé detainėd in cisiody under. this subirúle for a porod weeding Aitean 
days without the order of the Provincial Government.” 
This necessarily implies according to the Advocate General that he can be detained 
in custody for a period exceeding fifteen days if the Provincial Government passed 
orders in that behalf. That this is the neceasary implication of this proviso is made 
Clear when one goes to the provisions of subr. (4) of r. 129 where it is expresely 
laid down that in addition to making such order, subject to proviso 2 to sub-r. (2)— 
which lays down-that no pereon shall*be detained in custody under that sub-rule for 
a period exceeding two months—as may appeaf to be necessary for the temporary 
custody ofany peron arrested undef this rule, the Provincial Government might 
make such final order as to hia detention, release, residence or any other matter 
concerning him, etc. as may appear to the Government in the circumstances of the 
case to be reasonable or necessary. This sub-r. (4) of r. 120 makes a provision for 
a final order to be passed by the Provincial Gofernment in relation to the détenu but 
it makes a specific reference to the orders for the temporary custody of the détenu 
to be made by the Provincial Government subject to the second proviso to sub-r. (X; 
viz. that no person shall be detained in custody under thie sub-rule for a period er- 
ceeding two months. Readisg tbe first proviso to sub-r. (2) and this provision made 
in sub-r. (4) of r. 129 T hafe come to the conclusion that by necessary implication 
the Provincial Government has been invested therein with the power of making such 
orders as to the temporary detention of the détenu as may be necessary in the 
opinion of the Provincial Government fidt exceeding a period of two months from 
the date of the arrest of the détenu pending the final orders to be made by the 
Government for the detention, releasd, or residence or any other matter concerning 
him as might appear to the Government in the circumstances of the case to be 
geasonable or necessary. There is, therefore, no force in this contention of Mr. D. B. 
Desai. új e 
Having regard, however, to the observations made by me in the earlier portion of 
my judgment and. the conclusion Which I have come to that the orders for the arrest 
and detention of the détenu made by the Commissioner of Police on April 10, 1945, 
and the further detention of the détenu under thg order of the Government of Bombay: 
dated April 18, 1945, are illegal, I do order that thë détenu should be immediately 
panel 

As regarde the coets of this rule and the petition, it has been conceded by both the 
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parijes that having regard to the fact that the point which was argued before the 
Court was not covered by any authoritative pronouncement of this Court, ‘the 

of Bah party to this petition and rule should be bome by the-respectivé parties. I, 
therefore, order'that each party do bear and pay their own costs.of this petition and 
the rule. 

The d&em: Dhruvarajsing Vishwanathsirfy shall therefore be immediately set at 
liberty. There will be no order aa to the costs of the petition and the rule. 

t a = 
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Before Sir Leonard Stone, Ki, Chief Justice, and Mr. Justics Divatia. 
RODA FRAMROZE MODY v. KANTA VARJIVANDAS SARATYA” 


Indian Succession Act (XXXIX of 1925), Sec. 63(c)—Indian Evidence Act (I of 1872), 
Sec. 68—Will—Attestation—Proof of execution—Whetker evidence of beth attesting wil- 


o 


NESSES NECEIIETY. 
A will duly signed by the testator and attested by two witnesses, who attest not in 


the presence of each ether but at different times on the acknowledgment testator 
of his own signature, cannot be admitted to proof on the evidence of one of the 
attesting witnesses. 


Section 68 of the Indian Evidence Act, 1872, does not say that a GE PEE EE S 
to be attested by two witnesses shall be proved by the evidence of one of them. All 
that it provides is that such a document shall not be accepted in evidence unless the 
evidence of at least one of the attesting witnesses is called. The words “ at least” presup- 
pose that more evidence may be required and it can only be by reference to the circum- 
Sines o ee reat fhe quintum eis ence nerea to. Ciperiaree Ae aus! ol 
proof can be measured. 

THE facts are eufficiently stated in the judgment of the Chief Justice. n 


°P. P. Khambata, with B. G. Mistry, for the appellant. n 

F. J. Coltman, with S. R. Tendolkar, for the respondents. 

STONE C. J. This is an appeal from the judgment of Mr. Justice Kania dated 
December 7, 1944. The appeal raise# a short though interesting question with regard 
to the proof necessary to establish due execution of a will on a petition for probate 
Which is contested. 
The deceased in this case was Dr. H. M. Mody, who died on October 21, 1942. 
He had married his second wife Manoramabai in September, 1942, and on October 6, 
1942, he executed a testamentary document in her favowr which purports to be attest- 
ed by a solicitor and his clerk. On October 15, 1942, it is alleged that he executed 
a second testamentary document and this purports to be attested by Mr. Somme and 
one Choudhari Mohammed Mustaqueem Kan. This document of October 15 is the 
one in respect of which the petitioner asks for probate, and except for the signatures, 
it is typewritten on a sheet of the Doctor's note paper and is in the following terms :— 

‘Last Will 

I hereby cancel all my wills and bequeath all my estate to Mrs. Roda Framroze Mody, 
whom I direct to pay 1[10th of the estate to Petit Memorial Library, and spend a sum df 
Rupees One thousand towards my- funeral and other ceremonies, and utilise a sum of Rupees 
See ee oe ere eee y 


” Decided, A E a es No. M of 1943. 
Appeal No. 2 of 1945: Testamentary Sui 
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Urdu which purports to be that of Chowdhari Mohammed Mustaqueem Khan. The 
document is dated October 15, 1942. 1i p a valia bane dipio i 
question of the validity of the previous will of October 6 would not arise. The 
went to trial on the sworn caveats in lieu of statements of defence and the ca cal 
Manoramabai contained the following statement:— ° 

“I say that I have taken inspection of thewill dated the 15th day of October 1942 alleged 
to have been executed by my late husband and filed in Court by the petitioner abovenamed. 
From such inspection, I deny that the signature og the said will is that of my husband. 
In this respect I have also. compared the signature of my husband on hia last will and testa- 
ment dated the 6th day of Ogober 1942 with the alleged signature on the alleged Will dated 
the 15th day of October 1942 and I say that the sigsffire on the alleged will dated the 15th 
day of October 1942 i» not that.of my husband. I,bave further found on such inspection 
that the said alleged will is attested by) two witnesses, the fret witness of whom is one Mr. ` 
Khanderao Bhagwantrao Somme who had, to my knowlgdge, never visited my husband during 
hia lifetime. The signature of the second witness is in Urdu and from the office translation 
thereof, it appears that the said signature is that of one Pathan who had also, to my knowledge, 
never visited my husband during his lifetime. I, therefore, say that the said signature on the 
said alleged will dated the 15th day of October 1942 ia not that of my husband and that it is 
a forgery.” 


‘That thease lait artintio torn OF pleading’ hat no Guichen tas T E 
to trial in this way. 

Before referring to s. 63(c) of the Indian Succession Act and to a. 68 of the Indian 
Evidence Act, the observations of the Privy Council in Rémanandi Kuer v. Kalawati ` 
Kxer,* which refers to the procedure to be adopted in revocation of a grant of probate, 
must be borne in mind. Those observations, in my opinion? equally apply in principle 
to the proof of a will in a contentious matter. Lord Sinha delivering the judgment of 
‘the Board said this (p. 231) :— Po 

“There had been some divergence of opinion in the Courts in India as regard-the law 
and procedure governing cases for revocation of probate, due in part to the introduction into 
Indian practige of the difference in Englifh law between the grant of probate in 
form and probate in solemn form. Ñt is worse than unprofitable to comsider how far, if at 
all, that distinction has been incorporated into Indian law, It has often been pointed out 
by this Board that where there is a positive enactment of the Indian legislature the pioper 
course is to examine the language of that statute amd to ascertain its proper meaning, un- 
influenced by any consideration derived from the previous state of the law—or of the English 
law upon which it may be founded.” ` 

The formalities to be observed in the execution of a will so far as material are 
contained in s. 63(c) eee Seer ete 1925. That sub-section is as 
follows :— 

Cerin hl E E EA Ui EEEE EE E ean ta eon ee earn 
sign or affix his mark to the will or has seen some other person sign the will, in the presence 
and by the direction of the testator, or has regsived “trom the testator a personal acknowledg- 
ment of his aignature or mark, or of the signature of such other person; and each of the 
witnesses shall sign the will in the presence of the testator, but it shall not be necessary that 
are ayn ten a ne er ene a Se ot ateateg ma 
be necessary.” 

a Mr. E Sake EEEE OF iss apne Re Raw the Cate stp 
s. 68 of the Indian Evidence Act which pfovides that :— 

“If a document is required by law to be attested, it shall not be used as evidence until 
one attesting witness at least has been called for the purpose of proving its execution, if there 
be an attesting witness alive, and subject to the proces of the Court and capable of giving 
evidence.” z 
And then there is a proviso which is not material. - 

- 1 (1927) 30 Bom. L. R. 227, Fc. 
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The alleged signatures to the document of October 15, 1943, are, as I have already 
mentioned, three. Mr. Somne, one of the alleged attesting witnesses, alone was called 
aM ge states that he visited the deceased who was a doctor with reference to the 
repair of some’ medical syringes. He says: - 

“On 15th October 1942 I had been to Dr. Mody’s consulting room at about 4 pm. I 
asked him if he wanted any syringes. He said that he did not want any. He was alone. 
Dr. Mody then took out a letter from his table. It was typewritten. He asked me to attest 
it, Vita his permission I read what Was typed? I showed my unwillingness to attest the 
documené and asked him to get the atttestation of sqme other person he knew. He told me 
that he wanted the attestation of a and pressed me tô sign it. When he showed me 
the paper it was already signed by him He told me that, he had signed it. I attested my 
‘signature and put the date below my sfgnature. Below my signature ‘ 2. Witness’ was typed. 
No one had written below ébat.® Dr. Mody told me that he would get tHe signature of some- 
one else afterwards.” 


Then in crose-examination Mr. Sanas asia thes 


# On op ‘Secabior) wiatioever Thad talk with bint abont hie: aeiauiooe Panda! 
affairs, I did not know if he was married. I do not daim friendship with him... I 
put my signature, even as an attesting witness, without reading the document. I 
remember if, except the insurance proposal forms, I have ever attested affy dagument 
life. I did not ask who Mrs. Roda Freamrore Mody was, I did not know her. After I 
the document I attested &. I had no conversation at all with the doctor thereafter.” 


do 
do 
in 


agg 


because he was not present, anything about the acknowledgment of the document to the 
second witness. Referring to this evidence the learned trial Judge said this: 

“Tf necessary, I am not prepared to act on the oral evidence of that witness (meaning 
Mr, Somne). In my opinion, the Court’s conscience cannot be considered satisfied on that 
evidence about the due execution of Ex A as the last will and testament of the deceased. 
The petition thus fails and is dismissed with cats.” š 

The learned Judge does not say that he disbelieves the witness. He says he is not 
prepared in effect to act on that evidence alone; and he has dealt with the case on 
the question of law. What the learned Judge has said is this : 

“Section 63(c) of the Indian Sacceasion Act requires that the will should be attested by. 
two or more witnesses, each of whom had either seen the testator sign or affix his mark, or had 
Axeceived from the testator a personal acknowledgment of his signatura or mark on the will. 
According to that sub-section it is not necessary for all the three, viz. the testator and the 
two witnesses, to be present at one and the same time, but, i is clear that the section requires 
that there must be two witnesses who have attested the erecution, and to each of them the 
testator had either given his personal acknowledgment of his signature or who were present 
when the testator executed the document. In the present case, on the evidence, it is 
Clear that even if it is accepted fully, the eqjuirements of s. 63(c) of the Act were not 
fulfilled. There ia no evidence that the alleged second witness was present when the testator 
executed the document, or had received from the testator a personal acknowledgment of his 
signature. Mr. Khambata urged that by reason of s. 68 of the Evidence Act it was sufficient * 
to call only one witness. That argument mixes up the two questions. The Evidence Act 
laya down the mode of proof, it does not define what is required to be proved. That is stmigd 
in 8. 63(c) of the Succession Act. If one witness, who is called, is in a position to depose 
to all that is required by a 63(c), the law permits that to be done. But by section 68 of 
the Evidence Act the law does not alter what is reqfiired to be proved by s. 63(c) of the 
Succession Act. On that ground alone,the petition must fail.” 

I respectfully agree that the evidence which may be given by at least one witness is 
to prove execution of the will°and that means, in my judgment, proving execution of 
the document according to the requixements of the statute. That Mr. Somne was un- 
able to do in this case and the document has, therefore, not been proved to have been 


J 
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executed according to law. But Mr. Khambata submits that a presumption ought to 
be raised in his favour that the testator acknowledged the document to the second wit- 
ness and he says that accordingly he proposed to call a Mr. Bhagat to show taf“the 
person to whom it is alleged that the deceased secondly acknowledged his signature 
had gone to Tulaipur. The following is a record of what happened immediately after 
the appellant had left the witness-box :—* 

- “ Khambata :—I want to call Mr. Bhagat to show that the deceased knew one Mahomed- 
miya who used to ait in the office of Bhaffat and that at the instance of Dr. Mody Bhagat 
allowed him to sit in his (Bhagat’s) office. Bhagat will further depose to thee fact that 
Mahomedmiya had left for a®place called Tulsipur he gave that address to petitioner’s 
husband. Khambata further wants to call petiti a husband to show he made inquiries 
at the address given but is unabfe to trace that MahSmédmiya. 

P.C. This evidénce is not useful at all. It does not estdHlishethat the man who is alleged 
to be the second witness was this Mahomedmiga, aboft whose whereabouts the inquiry was 
made. Mahometimiya is a common name and there may be hundreds of persons of that name. 
There is nothing to connect the Mahomedmiya sitting in Bhagat’s office with the attesting 
witness. Khambata says that the name is Chowdhary Mahomed Mustakiakhan”’ 

The matter was not pressed further and Mr. Khambata closed his case. 

In fa . Kahambata relies on certain reported decisions to support his proposi- 
tion that it 1s only necessary to call one witness to prove one attestation and that once 
this has been done, efter the will is proved or a presumption of the validity arises 
in his favour which shifts the onus to those who contest the will to show that it was 
not properly executed. The first case relied upon is Remmol Das Kock v. Hakol Koli 
Kockini.. In that case Mr. Justice Fletcher, with whom Mr. Justice Chatterjea agreed, 
said this (p. 316): . , 

-“ Under s. 68 of the Indjan Evidence Act, it is quite dear that a Will can be proved by one 
of the attesting witnesses. The same view ‘haa obtained in England for many years. I quote 
from a most recent Text-book—-Mortimer on Probate Practice, p. 302, where the learned 
author observes : ‘To prove the attestatiow of a will in the Court of Probate, it is not neces- 
sary to exanfine both the attesting witnesses’ The learned Judge was clearly wrong when 
he rejected the will on the ground that only one of the attesting witnesses had proved the 
will.” f 


Now it nowhere appears from the facts of that case whether the single attesting 
witness who was called was able to give evidence as to the attestation of the other 
attesting witness, that is to say that both the attesting witnesses were present a 
the game time. It appears that this may well have been the case, since the learned 
Judge in the passage I have read, quotes a passage from Mortimer on Probate to the 
effect that in England one atfgsting witness can prove a will. But there is this mate- 
rial difference between the law of England and the law of India in thie respect, viz. that 
in England it is by the Wills Act obligatory for both the attesting witnesses to be 
present at the same time in order to witness due execution of the will, whereas in 
India the testator may acknowledge his signature to the witnesses at different times 
and not in each other’s presence. In my opinion, therefore, this Calcutta case ig dis- 
tinguishable and cannot be treated as an quthority for the proposition that only one 
attestation need be proved. ` 
* The other cases are all with regard to the execution of mortgages. The relevant sec- 
tion is s. 59 of the Transfer of Property Act, which is as follows ;— 

“ Where the principal money secured is one hundred rupees or upwards, a mortgage other 
than mortgage by deposit of title-deeds can be effected only by a registered instrument signed 
by the mortgagor and attested by at least two witnesMes.” 

There is a difference of opinion as shown by the reported cases of the other High 
Courts on this point. The Allahabad cases are Ram Dei v. Munna Lal, Shib Dayal v. 


1 (1917) 22 C. W. N. 315. 2 (1916) I. L. R. 39 Al. 109. 
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Skeo Ghulam, and Lachman Singh v. Surendra Bahadur-Singh.2 The first two cases 
in effect hold that you can prove due execution of a mortgage by calling one: attesting 
witn§s,ao that it matters not whether that witness can give any evidence of the attesta- 
tion of the other “witnesses or not. The case of Lachman Singh v. Surendra Bahadur 
Singh ia a decision of a full bench of that High Court and in answer to the question 
raising this very point with regard to a mortgage, the judgment of the Court ig as 
follows (p. 1058) :— 

“ Where mortgagee sues to enforce his’ mortgage*and the execution and attestation of the 
deed.are not admitted, the mortgagee need prove only thig much that the mortgagor signed the 
document in the presence of an ing, Witness and one man Attested the document ; pro- 
vided the document on the face of it the attestation of more than one person ; but if 
the validity of the mortgage be specificatty denied, in the sense that the document did not 
effect a mortgage in law, them it hust be proved by the mortgagee that fhe mortgage deed 
was attested by at legst two witnesses.” . 

That case, so far as it deals with contested matters, ia inconsistent with the two 
earlier Allahabad canes. Then comes a case in the Privy Council which has been 
telied upon, viz. Swrendra Bahadur Singh v. Bekari Singh.° When that case is exa- 
mined, it will be found that the point we have to censider was not expressly determined 
by their Lordships, since, as appears from the judgment delivered By SimsLancelot 
Sanderson, a single attesting witness who was called was not believed. At p. 1051 
appears this passage : 

“Then it was urged that at least one attesting witness, viz. Badri Prasad, was called at 
the trial and therefore the provisions of s. 68 of the Indian Evidence Act were complied with, 
_and no further evidence of the due execution and attestation of the mortgage deed waa neces- 


sary. 

This further confention cannot be accepted by their Lordships, fgr although Badri Prasad 
purported to have been an attesting witness, and alfhough he was called at the trial for the 
“purpose of proving the execution of theemortgage deed, his evidence has not been accepted 
aa evidence upon which any reliance could be placed.” . 

The next case comes from Rangoon, Mirza Mohamed v. Jambulingam Chetiyar.t 
Referring to the judgment in the Privy Council in Surendra Bahadur Singh v. Behari 
Singh, Mr. Justice Mosley says this (p. 125) :— 

“It is clear frem this judgment that the evidence of one attesting witness would in such 
case only be good evidence if he proved that the mortgage was duly attested (Le. attested by 
tfo witnesses). At must be held, then, that this mortgage was not duly attested and is not 
valid. It will more briefly dispose of the other two findings of the District Judge, both of 
which I think are clearly unwarranted.” 

‘Wiltioreat:rempedt to the kamed Fudge: the: Piy Codi decision: cannot be eald to 
so hold, since no reliance could be placed upon the evidence of the only witness. 

Some of the surrounding circumstanges in the case before us, such as the marriage 
in September, 1942, the alleged testamentar? document of September 6, 1942, confer- 
ting benefits on the new wife and the absence of any benefit for the wife in the docu- 
ment of October 15, 1942, and that the person propounding the will claims a large 
benefit under it are such that any person who seeks to uphold this document must have 
realised that the minimum proof permissible to admit an attested document in evi- 
dence in uncontested matters would not be suf§cient to prove it as a duly executed will 
of the deceased which ought to be admitted to probate. In fact, as appears from the 
original petition, an official in the Testamentary Department of this Court endorsed 
it as follows :— ® 

“ Aa the will was attested by witnesses at different times, the affidavit of the second attest- 
ing witness also should be filed.” ° 

1 (1910) I. L. R. 39 AIL 241. ° 3 (1939) 41 Bom. L. R, 1047, r.c. 

2 (4962) L L. R. 54 All 1051, Fa. 4 [1941] A. L R. Ran. 
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Rule 652 of this High Court provides : 

“ Upon the affidavit in support of the caveat being filed, the petitioner for probate or letlers 
of administration shall be called upon by notice to take out a summons, and the p gs 
shall be numbered as a suit in which the petitioner shall be the plaintif and the caveator 
shall be the defendant. The procedure in guch auit shalle as nearly as may be, be according 
to the provisions of the Code of Civil Procedure.” 


I think it most undesirable in a contested matter especially when fraud is alleged 
that it should have been allowed*to gosto trial without pleadings and issues defined. The 
result to be,expected, when this is not done, could not be better illustrated than thie 
CAPE, ee ee ee in debating whether 
the petifioner was taken by surprise at the or ought to have known that, besides 
meeting the allegation of fdrgery, she had to*prove due execution of the will. We 
have examined ‘the whole position carefully and we’ are *satiafied that the petitioner 
was not taken by surprise. The presenc® of the’ petitioners witness Mr. Bhagat in 
Court in itself negatives any such contention. In my judgment the petitioner has 
failed to prove that the document of October 15, 1942, was duly executed according 
lo law. 


The reported cases in the othere High Courts are confligting,- and except for the 

case frommeCaldutta they all deal with mortgages and not with wills. I am certainly 
not prepared to say.that what is required to-prove dué execution of a will is the same 
as that which is required to prove due execution of a mortgage. Section 63(c) of the 
Indian Succession Act and s. 59 of the Transfer of Property Act are very different 
in terms. , However it should be observed that s. 68 of the Evidence Act does not 
say that a document required to be attested by two witnesses shall be proved by the 
evidence of one of them. All that the section provides is that such a document shall 
not be accepted in evidence unless thesevidence of at least one of the attesting witnesses 
ig called. The words “at least” are of the utmpst importance. They presuppose that 
more evidence may be required, and jt can only be by reference to the circumstances 
. of each case that the quantum of evidence necesgary to discharge the onus of proof 
can be measured. In the circumstances of this case, the leamed Judge in the Court 
below was, in my judgment, right in holding that the evidence of Mr. Somne alone 
was insufficient and it follows that this appeal must be dismissed. 

Lastly, as regards costs, the usual rule is that, when the litigation has been caused 
in effect by the testator, the costs may properly be paid out of the estate. TOPA 
that there was no argument with regard to costs in the Court below and that 
learned Judge simply dismissed the petition with costs. In the other appeal No. 1 
of 1945 the leamed Judge has said that he is not prepared to go to the length of 
holding that the petitioner in this case had set up a forged will. The petitioner in 
fact has failed because she did not prove due execution. The testator by calling in 
a stranger, if he did so, to witness his wji whéd it may be difficult to trace, has contri- 
buted to this litigation, and in my opinion the proper order will be that the petiticn 
stands dismissed, but that the order gs to the costs of the proceedings in the Couit 
below be varied by a direction that the costa of those proceedings be paid out of the 
estate aa between solicitor and client. This appeal is dismissed with costs. 

* DrvaTia J. I agree. The principal, point urged by Mr. Khambata on behalf of 
the appellant is that it was not necessary td examine both the attesting witnesses as 
the wl had been duly proved by examining one of them Mr. Somne. That argu- 
ment was rejected by Kania J., on the groung that the Indian Evidence Act lays 
down only the mode of proving and it does not define what is required to be proved 
under s. 63(c) of the Indian Succession Act.” I dgree with the learned Judge in 
holding that it was necessary to prove either by one or more witnesses that both the 
witnesses had properly attested the will. Section 68 of the Indian Evidence Act lays 
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down that if a document was required by law to be attested, it shall not be used as 
evidence until one attesting witness at least has been called for the purpose of proving 
its weecution. Section 69 provides that if no such attesting witness can be found, 
or if tf document purports to have been executed in the United Kingdom, it must 
be proved that the attestation of one-attesting witness at least was in his handwriting, 
and that the signature of the person executing the document was in the handwriting 
of that person. In the present case a. 69 does not apply because one of the attesting 
Mr. Somne, who is alive bas been examined and it is not proved by the 
appellant jhat the other attesting witness was dead. Section 68 speaks of proof of 
-execution of the will. That must, jj my opinion, mean execution accordipg to the 
provisions of & 63 of the Indian Su ion Act. Under that section it is necessary 
for due execution of a will that it mugt be attested by two or more witnesses, and one 
-of the modes of attestation is*that each of the witnesses should receive from the 
testator a personal acknowledgment of hid signature and that each should sign the 
will in the presence of the testator. It is true that under that section it is not neces- 
sary that more than one witness should be present at the same time, and in that 
respect the provisions of this section differ from the Englieh law. Reading a 63 of 
the Indian Succeasion Act With s. 68 of the Evidence Act, it seems tg me to be clear 
that what the person prépounding the will has got to prove is that the wiff™Was duly 
-and validly executed and that must be done by not simply proving that the signature 
-on the will was that of the testator but that the attestatiéns were also properly made 
-as required by cl. (c) of s. 63. No doubt s. 68 of the Indian Evidence Act says that 
it is not necessary to examine both or all the attesting witnesses, but it does not 
follow therefrom that if one attesting witness only proves that the testator had 
acknowledged his signature to him, it is not necessary that the acknowledgment by 
the testator before the other attesting witness meed be proved. All that it means is 
that if two attesting witnesses had signed in each other’s presence, it is not necessary 
to examine both of them to prove that they had received the acknowledgment from 
the testator. But if, as allowed under s. 63 as well as under s. 3 of the Transfer of 
Property Act, the attestations to the testator’s signature were not made at the same 
time, it is necessary, in my opinion, to prove that both the persons, who put down 
their attesting signatures on different gccasions, had dohe so on the acknowledgment 
-of the testator. 
Mr. Khambata has relied upon several decisions relating to the execution of a 
deed under a. 59 of the Transfer of Property Act. In my opinion, however, 
the principal case relied upon by him, namely, the full bench decision in Lackman 
Singh v. Surendra Bahadur Singh does not support*his argument. There were 
previous decisions of the same Court in Ram Dei v. Munna Lal Utiom Singh v. 
Hukam Singh, and Skib Dayal v. Skeo Gkulam,* which support his contentions to a 
certain extent, but all these three case8 were distinguished in the full bench decision, 
-and it was laid down there that there was a distinction between proof of execution of 
the mortgage and proof, of its validity. It was held that although it was not necessary 
to eramine both the attesting witnesses for proving execution of the mortgage, it was 
necessary that both the attestations must be proved to establish its validity. Even 
-accepting the distinction made by the learned Judges of the Allahabad High Court 
between execution and validity of a mortgdge in so far as that principle can be 
applied to the execution of a will in probate proceedings, it must follow that to 
prove the valid execution of a will under s. 63, it is necessary that both the attesta- 
tions must be proved. When a persofi comes to the Court to establish the authenticity 
cand the valid execution of a will, the mere formal erecution and its valid execution 


1 (1932) LL. R. 54 All. 1051, FB. 3 (1916) I. L. R. 39 All. 112. 
2 (1916) I. L. R. 39 All 109, 4 (1916) I. L. R. 39 All, 241. 


7 $ 7 
716 * THE BOMBAY LAW REPORTER. [voL XLVI. 


cannot be separated. He has got’ to establish that the will had been validly executed. 
There cannot be a valid execution without proper attestation under s. 63 of the Ing 
Succession Act, and if such proper attestation is not proved, there is no proof of - 
tion under s. 68 of the Indian Evidence Act. Even with regard to the case of mort- 
gages the Rangoon High Court has taken a different view from the Allahabad High 
Court. It was held in R. M. A. R. M. Chettyar Firm v. U. Hiqw* that due execu- 
tion cannot mean anything less than the signing by the mortgagor and attestation by 
at least two witnesses. Therefore, alfhough thè proviso to a 68 relieves a party rely- 
ing upon an instrument of mortgage of the burden of adducing the eviddhce of one 
of the attesting mritneseses,*yet it does not religge™him of the necessity of proving not 
only that the mortgagor signed the i pf mortgage but also that he signed it 
either in the prpsence of two attesting witnesses or that Je acknowledged his signa- 
ture to each of the two witnesses within the meaning of the term ‘attested’ in a 3 
of the Transfer of Property Act. That decision was followed in Mirza Mohamed v. 
Jombulingam Chettiyar,? where it was held :— 

“No doubt only one attesting witness need be called if that attesting witness speaks to 
attestation by the attesting witnesses. But if he does not do sg, it is necessary to prove that 
the deed was prpperly attested by thdse other attesting witnesses.” 


In my opinion, this principle would apply with greater force to the case of a will 
of which probate is sought and that in this case the valid execution of the will was 
not properly proved even though witness Somne is to be believed. 

I agree, therefore, with the order made by the learned Chief Justice. 


Attorneys for appellant : Alreja & Co. 
Attorneys for respondents : Joshi & Co.; Matubhai, Jamietram & Madan. 
a SA EET 
Before Mr. Justice Kania and "Mr. Justice Chagla. 
"BHAGWANDAS ATMASING v. ATMASING JESSASING.~ 


Indian Arbitration Act (X of 1940), Secs. 34, 32, 33—Arbitration—Agreement to tejer—Stay 
of swit—Proof of existence of agreement—DBurdgen of proof. 

On an application made under a. 34 of the Indian Arbitration Act, 1940, for stay of 
a suit, it is open to the other party to apply to the Court to determine whether 
has been any arbitration agreement at all between the parties. Such party is not boun 
to make a substantive application under s. 33. for the purpose. 

The first part of s. 32eprevents a substantive euit to challenge the existence of an 
agreement to refer a dispufe to arbitration. Its second part prevents the setting aside, 
&c. of an arbitration agreement otherwise than as provided by the Act. 

Section 33 provides a remedy ta a party who challenges the agreement to refer io 
arbitration to obtain from the Court ef decision, irrespective of the fact whether the 
other side wishes to enforce it or not. Ið does not take away the right to eet up as a 
defence the non-existence of an agreement when the agreement is propounded under 
a 34 by the other side. The section provides for a case where a party wants to obtain 
the Court’s substantive declaration of non-existence of an agreement for his own use. 

e Section 34 starts with the fact that an arbitration agreement is alleged. The Court 
ie called upon to stay the suit on the ĝround that there is a subsisting arbitration agree- 
ment, which the applicant is willing to follow up but the other side is not ready and 
willing to act upon. In order to succeed in an application under the section, the defend- 
ant has to establish the necessary things requifed by the section, ond of which is that 
he is a party to an arbitration agreement. The defendant, who applies for a stay, 
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bas to say that there is an arbitration agreement. If the plaintiff says that 
there is no agreement, that issue-arises between the parties. There is nothing in tbe 
‘Wertjon to prevent the Court from deciding the issue, to enable it to pass an order 
under the section. The section is a discretionary one. The party who asks for a stay 
is under an obligation to establish the existence of am agreement. 

THE facts appear from the judgment. e 


Sir Jamskedji Kanga, C. K. Daphtary and K. K. Desai, for the appellant. 


„M. C. Setalvad, for the respondentes.” is 

Kania J. This ia an appeal from the judgment of Coyajee J. on an application 
for stay of arbitration proceedings s. 34 of the Indian Arbitration Act, 1940. 
The plaintiff, claiming to be the a son of defendant No. 1, filed this suit for 


several declarations on the footisg that on adoption he became a member of the joint 
family. He claimed discovery and partition in the joint family properties. He alleg- 
ed that be was adopted on February 9, 1942, On coming to know of this suit, 
defendant No. 1 took out a notice of motion for stay, on the ground that under two 
agreements dated January 30, 1942, and July 26, 1942, the plaintiff and defendant No. 1 
bad agreed to refer all matters which may arise and cause disputes between them 
to arbitration. In support of that notice of motión defendant No. 1 §led ap affidavit 
in which be propounded the two documents mentioned above. The plai filed his 
affidavit in reply in which he denied that he had executed the documents propounded 
by defendant No. 1. According to him he had signed certain blank papers and 
defendant No. 1 bad: filled in the blank papers, and in order to support hia case had 
cut out certain portions of his signature. The two documents are attested by two 
witnesses ; one witness to each ia one arbitrator. The plaintiff contended that the 
question about the existence of the agreement to arbitration, cannot be decided by 
the arbitrators. The arbitrators were themselvés privy or party to the forgery and 
were interested on behalf of defendant No. 1 and therefore biased. He contended 
that the questions at issue on the documents were grave and serious which could not 
be*left to arbitrators and that defendant No. 2 was not a party to the arbitration 
agreement at all. 

‘When the notice of motion came for hearing before Coyajee J., it was urged on 
behalf of defendant No. 1 that becav&e of œ. 32 and 33 of the Indian Arbitration 
Act, 1940, this contention cannot be taken by the plaintiff on the notice of motion. 
was contended that under s. 32 no suit was permitted to challenge the existence of 
an arbitration agreement. That section further provided that. no arbitration agree- 
ment could be set aside, amended, modified or in any pay affected otherwise than 
as provided by the Act. Under a. 33 any party to an agreement, desiring to challenge 
the existence thereof, should apply to tbe Court and the Court should decide the 
question on affidavits. Relying on the, words of these sections it was contended that 
the plaintiff should make a substantive application to the Court to challenge the 
existence of the arbitration agreement, and obtain the Court’s decision on that point. 
The- learned Judge accepted this contention and asked the plaintiffs counsel if he 
wanted time to make such an application. The learned’ counsel for the plaintiff con- 
tended that he was not bound to dq so and was entitled to raise, as hia defence to 
the application under s. 34, the fact that them: was no agreement to reference. 
argument was not accepted by the learned Judge. The learned Judge in his judgment 
stated that he had no jurisdiction under s. 34 to*determine whether there was an 
arbitration agreement, and as the plajntiff had failed to avail himself of the opportu- 
nity offered to proceed under s. 33, an order under a. 34 must be made. 

In my opinion the view of the learned Judge on the construction of s. 32, 33 
and 34 of the Indian Arbitration Act js not correct. The firet part of a. 32 prevents 
a substantive suit to challenge the existence of an agreement. -The.second part of 
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that section prevents the setting ‘aside, amending, modifying or in any way affêcting | 
an arbitration agreement, otherwise than as provided by the Act. Section 33 progides 
a remedy to a party who challenges the agreement.to obtain from the Court®a deci- 
gion, irrespective of the fact whether the other side wishes to enforce it or not. I 
do not think s. 33 takes away the right to set up as a defence the non-existence of an 
„agreement when the agreement is propdunded under s. 34 by the other side. The 
rights of the parties are to be governed by s. 34. The section starts with the fact 
that an arbitration agreement is alleged. The Court is called upon to staf the suit 
on the ground that there is a subsisting arbitration agreement, which the applicant is 
willing to follow up but the other side is not and willing to act upon. In order 
to succeed in an application ander s. 34, therefpre, the defendant (who is the appli- 
cant) has to establish the necessary things required by 8,34. One of them is that 
he is a party to an arbitration agreement. .1 am emphasising this point because when 
the Arbitration Act of 1940 was enacted, no amendment was made in the wording of 
s. 34, and therefore the decisions on the meaning and effect of old s. 34 are still good. 
Where a question is directly covered by s. 32 or s. 33, the same will have to be taken 
into consideration, but the decisions based on s. 34 only are not necessarily overruled 
because of the qnactment of sa. 32 dnd 33 in the new Act « . 

; ing with the discussion under s. 34 the defendant, who applies for a stay, 
therefore has to say that'there is an arbitration agreement. If the plaintiff says that 
there is no agreement, that issue arises between the parties. I find nothing in a 34 
to prevent the Court from deciding that issue, to enable it to pass an order under 
that section. One can reasonably think of cases to show the scope of the inquiry 
under the section. In a case the defendant may put before the Court an agreement, 
written on one aheet of paper, without any signs of mutilation and containing the 
full signature of the other side. The agreement may be attested by two witnesscs, 
whose integrity cannot be challenged, and thoKe witnesses make affidavits on the 
motion stating that the plaintiff had txecuted the particular agreement in their pre- 
sence. I find it difficult to hold that under those circumstances the Court is p 
from considering the question. .On the other hand there may be a case- where the 
defendant alleges that there was a written agreement signed by both the parties, but 
which he had misplaced. Because of the writtdh agreement, he asks to stay the suit. 
The plaintiff in that case would say “I have never signed any agreement; I do not 
know what agreement is alleged ; I state and will be able to show that I wag nev& 
in the town when the agreement is alleged to have been executed by rhe.” In a case 
of that kind the Court may,well say that the facte were so complicated that it will ~ 
not go into the dispute on the application under s. 34. The importance of these 
two illustrations may be considered in the light of the words of s. 33. In the last 
mentioned illustration it appears difficult to believe that the Legislature wanted the 
plaintiff, who denied the existence of thé Agreement, tc come to Court and prove the 
negative. What can he show? He can only say that he was never in Bombay and 
never executed the agreement. I do not think the object of s 33 is to compel such 
party to come to Court. Section 33, in my opinion, provides for a case where a party 

ts to obtain the Court’s substantive declaration of non-eristence of an agreement 

his own use. In such a case he hassto make his application to get the judgment. 

Section 34 is a discretionary section. In the normal course, the Courts are the 
forum to which parties go for adjiidication of their rights. If one of the parties con- 
tends that because of an agreement between them the normal jurisdiction of the 
Court is given up by the other side, the onus pf proof is on the party who makes 
that allegation. I think, therefore, that the party who alleges such an agreement has to 
satisfy the Court first, before he asks the Court to stay its hands in respect of a euit 
which is pending-and which is filed in the normal course by the plaintiff. 
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This construction of s. 34 does not conflict with the erpreæ words of either 8, 32 
If it is considered that under s. 34 the Court has jurisdiction to decide the 
fact anı agreement, it will be a ptovision under the Act and thus a 32 is not 
infringed, The contention of the defendant must be that the plaintiff must prove the 
negative (the non-existence of an agreement) and the burden of proving it is on him. 
This is against all recognised notions of law.° The construction of s. 34 mentioned 
above meets this contention. 
Having gard to the allegations madè in this tase, and having seen the documents 
which are propounded by defendant No. 1, we think this is not a case in which 


the Court should exercise its The sbiy of the fit should, therelore be 
refused. The appeal is allowed with , and the notice of motion is dismissed 
with costs throughout. 2 r 


CHAGLA J. I agree and have noting to add. 


| Solicitors for appellant : Høridas & Co. 
Solicitors for respondents : Mulla & Mulla. 


Before Sir Leonatd Stone, Kt., Chief Justice, and Mr. Justice Chagla. om 
ANANDRAM MANGTURAM v. BHOLARAM TANUMAL." 


Indien Contract Act (IX ef 1872), Secs. 65, 68—Contract, breach of —Damages—Date of 
breach—Eixiension of time of conitract—Whether forbearance to sue amounts to et 
extension. 

Under a contract for-salq of cloth the defendant agreed to sell to the plaintiff itr- 
one bales stipulating for delivery before the expiry of February, #943, and delivered only 
five bales on February 27, 1943. The defendant did not thereafter request the plaintiff 
for extension of time for delivery of fhe remaining baléa, but in answer to the repeated. 
demands of the plaintiff he kept on gaying that He would deliver the goods as goon as he 
teceived them from his vendor. The plaintiff waited and waited till July 28, 1943, when, 
finding .that no delivery was forthcoming, he repudiated the contract. The plaintiff 
having sued to recover damages for breach of contract by the defendant, a question 
arose, what was the date on which damages could be aseessed :— 

Held, (1) that the date of the breach was February 28, 1943, there having been no. 
Fe ET E a E 
contract ; 

(2) Ye De ara CEA 10, Rees atere cei Caras trea ene sete 
of the mit. 

Section 55 of the Indian Contract Act, 1872, sities etme cenit oe a ante 
of performance of a contract on the same footing as the original agreement. But it must 


amount to an extension of time for the performance of a contract within the meaning 
of a 63 of the Act. . 

Muhammad Habidullak v. Bird & Company? and Mutthays Moniagaran v. Lekiu 
Reddiar,® followed. 

Raiitei Parikh v. Daimia Cement & paper Marketing Co., Lid.,* doubted. 


Suir to recover damages for breach of cdntradt: The contract was entered into, 
on February 2, 1943, between the parties by which Anandram Mangturam (defend- 
ants) agreed to sell and Bholaram Tanımal (plaintiff) agreed to buy forty-one bales 
of Edsu cloth for February 1943 delivery. 

ae ‘March 18, 1945, 0c. J. Ap 2 (1912), L oe A 

. 405. 


peal No. 24 of 1944 : Suit No. 1404 of 194% 3 (1942) 45 Bom L. 
1 (1921) 24 Bom. L. R. 687, P.C. 
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The agreement provided among other things :— 

“The undermentioned goods have been sold ‘Banto’ (under manufacture and an 
The said (aedi) aall be bisa detras eee ons oe bare ee 
the mills... We have bought the abovementioned forty-one bales from ‘Vanraj Vallabhdas 
(and) Capes TN (we) havé sold the same to you. - Delivery 
thereof (im) February 1943.” 

On February 23, 1943, iis adeirim declaw Ave pals cuit or does o 
plaintiff. Thereafter there was great fhictuatiow in the price of the goods. plaintiff 
continued to press the defendants for delivery of the remaining thirty-six and the 
defendants kept on saying that they would so as-soon as their vendore Vanraj 
Vallabhdas gave delivery to, them. There no agreement between the parties as 
to the extension, of time for the performance of the contract. 

Eventually, the plaintiff repudiated the contyct òn July 28, 1943, and sued on 
October 13, 1943, to recover Ra. 23,033-10-9 as damages for breach of the contract, 
fixing the date of the breach at May 5, 1943. 

The defendants contended inter alia that the breach of the contract, if any, took 
Place on July 29, 1943, and taking the market rate as prevailing on that date they . 
had rendered ves liable to pay Rs. 1,462-8-0 as damages. 

The si? was by Kania J., on June 20, 1944, who held that the breach occurred 
on June 19, 1943, and awarded damages on that basis. 

The defendants appealed. 


K. M. Munshi, with R. J. Kolak, for the appellants. 
M. V. Desai, with K. T. Desai, for the respondent. 


Stone C. J. This is an appeal from the judgment of Mr. Justice Kania dated 
June 20, 1944. The action is by a purchaser of certain goods against the vendors, 
who are the appellants in this Court, for damages for breach of contract. The breach 
which is now admitted was the failure of the appellante to deliver thirty-six bales 
of cloth, the balance of forty-one bales, the subject-matter of the contract, before 
the expiry of the month of February, 1943. 

The only question in dispute is the date on-which damages are to be assessed which 
becomes very material by virtue of the somewhat violent fluctuations in the market 
prices. Four different dates hava been suggesféd, and the difference in the quantum 
of damages is substantial. The first date is February 28, 1943, resulting in damages 
of approximately Rs. 7,000; the second date is May 5, 1943, resulting in damafigs 
of approximately Ra. 19,000; the third date is June 19, 1943, resulting in damages 
of approximately Rs. 14,000 ; and the last date is July 28, 1943, resulting in damages 
of approximately Rs. 1,400.° 

It is common ground that unless the date of the performance of the contract was 
in some way or other extended, the time pf the breach must be on February 28, 1943. 
Mr. Munshi on behalf of the appellants contends that the relevant date is July 28, 
alternatively that it is March 1. Mr. M. V. Desai for the respondent-purchaser 

claims that the date is May 5, and the learned Judge in the Court below has decided 
in favour of June 19, 1943. The answer to this problem is to be found by determining 
* swhat is the construction to be put upon certain correspondence which passed between 
the legal advisers of the parties after the purchase and up to July 28 having regard 
to two sections of the Indian Contract Act, that is to say, s. 55 and 63. Section 55, 
so far as material, is as follows : 

“When a party to a contract promises to do a tain thing at or before a specified time, 
or certain things at oc before specified times, and fails todo any such thing at or before the 
specified time, the contract, or so much of it as had not been performed, becomes voidable 
at the option of the promisee, if the intention of the parties was that time should be of the 
esence of the contract.” 
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Seotion 63 is in these terms : 
Every promise may dispense with or remit, wholly, or in patt, the performance of the 
promiae made to him, or may extend the time for such performance, or may accept instead 
of it any satisfaction which he thinks fit.” 


So that the question is : did the respondent purchaser extend the time for the per- 
formance of the contract? 
ee ee E 
before considering what took place in this case. In the order of date the 
first au ity is Mutthaya M aran V. Lekk&® Reddigr* That was a case of a 
breach of contract for the delivery oNgertain goods by-a specified date, and at p. 413 
Sir Charles White, the Chief Justices say» this : 
, “I am unable to agree ewith® the Subordinate Judge that the plaintiffs are entitled to 
damages on this footing. The Judge Yefers tô section 63 of thd Contract Act which empowers 
a promisee to extend the time for the performance of the promise. Of coume it would have 
been open to the parties to extend the time by agreement, but there is no evidence of ‘any 
consent by-the defendant to any extension of the tima and this is noti a case in'which it can 
‘be said that silence gives censent. In my, opinion, it is clear that section 63 does not entitle 
a promise, for his own, purposes and without thé consent of the promisor to extend the 
time for performance which had been agreed to by the parties to the contet?” The view 
of the leamed Subordinate Judge was that at the time the suit was instituted the contract 
of May the 12th was a subsisting contract. In support of this view Mr. Seshagiri Ayyar 
relied strongly on the terms of section 55 of the Contract Act. He contended that under 
that section the contract was voldable at the option of the promisee that is the plaintiffs, 
and as they had not avoided the contract, they were entitled to treat it as a subsisting con- 
tract at the date of the institution of the suit. 
“Now, in my opinion, section 55 entitles a to a contract, where time {as in this 
case) is of the essence of the contract, to say if be is sued upon the contract: ‘Time is of 
the essence of this contract, you havé failed to comply with the stipulation as to time, I 
repudiate the contract.’ It does not enable thé promisee to say: ‘I elect to keep alive this 
firoken contract in the hopes that I’ may hereafter recover heavier damages for the breach 
of the cgntract than I should be entitled to recover at the time of the breach of the contract.’ 
Mr. Seshagiri Ayyar contended that the only way by which a promisor who had broken 
his stipulation as to time could proteq himself if the promise did not avoid the contract 
would be to give notice that the contract was at an end. It seems altogether unreasonable 
o place any such obligation on a promisee when ex-comcensus the contract has been broken 
‘with reference to a matter which goes to the root of the contract.” 


Then comes the case in the Privy Council of Mukgmmad Habidullck vV. Bird & 

Company. Lord Dunedin delivering the judgment of he Board says this (p. 690): 
“Now apart from the terms of the Indian Contract Act, the law is as laid down in Tyers 
V. Rosedale & Ferryikill Iron Co.* Baroq Martin in that case said : 

“The second question is ong of law, and ia‘ moet important one—it arises over and over 
again every day in thd ordinary transactiona of mankind. It is this: There is a contract for 
the mle of goods to be delivered, say, in January ar upon a day of January. On the day before 
the delivery is to take place the vendor meets the vendee and says : ‘It ia not convenient for 
me to deliver the goods. . . upon the day named, and I will be obliged if you will agree that the 
goods shall be delivered at a later period,’ and the vendee aments ; or the vendee goes to the 
vendor, and says: ‘It is not convenient for me*to' receive the goods in January, or upon the 
day named, and will you agree that the delivery shall be postponed ’, and tha vendor amenta ; 
the latter is the present cage, 'and*the contention ar the part-of the defendants in that this puts 
an end ta the contract, and that the defendants are not bound to deliver upon the later day. 
ee te ee ee ee eae ore 
of tha application . - coming értim thé vendors and one coming from. the vendee: . i 


1 (1912) L L R. 37 Mad. 412. ° 3 (1875) L. R. 10 Ex. 1%. 
2 (1921) 24 Bom, L. R. 687, PC. Tage 7 
R, 91. " 
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“That opinion was affirmed in the Exchequer Chamber. The effect of a. 55 of the Indian 
Contract Act above quoted is, where the party having the option elects not to avoid, to 
agreement after the original date on the same footing as an agreement, as put by 
Martin, just before the original date.” 

Be it observed that what is said is that a, 55 of the Indian Contract Act is to put an 
agreement after the original date on the same footing as the agreement mentioned in 
the quotation in Baron Martin's judgpent. But it must be an agreement. Mere 
forbearance from suing or giving a formal notice is not enough. l 

Then comes the case of Raiilal Perikh v. Dalmia Cement & Paper Morkéting Co., 
Lids The head-note in that case is as follows 

“A party to a contract may, at the request of gther party, forbear from insisting upon 
delivery at the contract time and allow time to be extended without binding himself to do 
so, of may expressly contract for an extension of time, amd claim damages for non-performance 
at the extended time.” g 

In his judgment at p. 413 Mr. Justice Blackwell says this : 

“It is well established that a party to a contract may at the request of the other party 
forbear from insisting upon delivery at the contract time and may allow time to be extended, 
without binding hignself ta do so, or miy expressly contract for ap extension of time, and. 
that he may daim damages for non-performance at the extended time.” 


With great respect to the learned Judge, in my opinion, the first of those propositions, 
namely, that the other party may forbear from insisting upon delivery at the contract 
time and may allow time to be extended without binding himself to do so, is not 
in accordance either with the Privy Council decision or with the decision of the 
Madras High Court in Mutthaya Maniagaran v. Lekku Reddiar, to which I have 
already referred, if it megns that damages for non-performance are to be claimed as at 
the extended time. Certain English cases were also referred to. But I would prefer 
not to rely on any of them, as in England there is no such statutory provision of s. 55 
and 63 of the Indian Contract Act antl the position in England is complicated by 
the introduction of the Statute of Frauds. 
After February 28, 1943, there appears to have been no communication between 
the parties until April 3, 1943. On that day the legal adviser of thé purchaser wrote 
a letter to the vendors of which the material passage is as follows :-— 
“As you cannot expect my clients ta walt indefinitely like this I am instructed to call 
upon you to arrange to deliver the same and in that respect to forward your invoice 
my clients will pay the requisite amount in cash against delivery or in the alternative to let 
me know as to the reason of so much undue delay and as ta when you expect to deliver the 
same and what efforts, if any, ygu have made in that behalf to obtain delivery from your 
vendors and the reason, if amy, they have assigned for such delay. Awaiting your reply 
by return and thanking you.” 
Now the vendors did not immediately reply, and on April 10, 1943, the legal adviser 
of the purchaser again wrote a letter of reminder to the vendors; and on April 17, 
1943, comes the reply from the vendore solicitora in which they state as follows :— 
“Your clients are also well aware of the fact that our clientas have not received the goods 
from Mesra. Vanaj Vallabhdas No sooner our cients receive the goods from Messrs. 
Vénraj Vallabhdas our clients will deliver the same to your client. It was because they did 
not receive the goods from Messrs. Vanraj Vallabhdas that they did not send you a reply 
to your letter of the 3rd instant. We may asure your clients through you that no sooner 
oar cliente receive the goods from Metra. Vanraj Vallabhdes they will at once deliver the 
said goods to your cient.” 
Pausing there, it is to be observed that that is not an anawer to the demand of the 
purchaser. They asked, in the first place, for immedifite delivery; or, in the alter- 
native, . 

1 ‘(1942) 45 Bom: L. R. 4065. 
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A to let me (that is, the purchasers’ legal adviser) know as to the resson for the undus 
SG SOS ai 
made®in that behalf to obtain delivery.” 


Accordingly on April 21, 1943, the purchaser’s legal adviser wrote this : 

“I am instructed to- inquire of your clienta ‘through you as to the reason for such undue 
delay for delivery to Mesers. Vanraj Vallabhdas and as to whether ‘your chenta had made any 
inquiries and attempts for obtaining delivery thefeoh=” `- 


The refly of the vendors’ solicitors dated April 28, 1943, is as follows :— 


“Our cliente have been writing to- Vanraj Vallabhdas but have not received the 
goods, No sooner they receive the goods Mesers. Vemraj Vallabhdas, our clients would 
deliver the same to your cients,” = 
Tohi tie purchaser i egal waa ene Gen 1943 :— 

“I am now instructed to finally call upon your clienta to give delivery within two days 
from the receipt hereof by you or in the alternative to definitely state as to when they 
expect to deliver the same as my clients are otherwise not willing to wait indefinitely like 
this for ever. Failing receipteof your reply within two, days from receipt hereof by you as stated 
hereabove my clients wil) proceed further with the matter as may be ad@visedader the costs 
and comeequences whereof your clients will have to thank themselves.” 


Now be it noted the date May 5, as one of the critical dates, is arrived at from the 
letter which is dated May 1 and which gave two days’ time and which in fact took 
two days to deliver ; thus the date of May 5 is fixed. On May 6, 1943, the vendors’ 
solicitors replied : 

Wares hae ehta ee O yo wad ae Klos Gal aliens” haves Gave a 
to your clients as and when they receive the same from Mesars*iVanraj Vallabhdas. - They 
have not received the goods. Our clients are carrying on correspondence with them.” 
On May 10, 1943, the purchaser's legal advisey sent a reply as follows : 

"It is really surprising that, your clients should not reply to the point of the reason of so 
much delay ox what efforts if any they have made so far to obtain delivery from their 
vendors, Mesers, Vanraj Vallabhdas, In this connection my clients note that your clients are 
now carrying on correspondence with thelr vendor. I am instructed to request your cients 
through you to-give me inspection of thir contract of purchase from the said Memme, Vanraj 
Vallabhdas as also the correspondence exchanged between the parties.” | 


ghat letter was followed up by another letter from the legal advisers of the purchaser 
dated May 25, 1943 : : 

“We are now instructed to finally call upon your chenta? through you, to carry out the 
requisition contained therein and thereby prove their bona fides within 24 hours from receipt 
hereof by you failing which our dient will be compelled to proceed further with the matter 
i a E E E e A A ae a 
to yours.” 

The vendors’ solicito eoliet on May 2, 1943, that there was nothing in that 
ee ok ae ee cee On May 29, 1943, the legal advisers of the. 
purchaser again wrote : - 

“We ahall therefore thank you to kindly do the needful without further loes of tind ant 
int that srespect: we fix Monday the Slst instar’ “abe pim.: at. your office. when. you are. Te- 
quested to, produce the same for our inspection.” A ` 
On June 16, 1943, the purchaser's legal advisers again wrote as follows : 

“We are instructed to finally call upon you to give us inspection within two daya from 
receipt hereol”by you, failing which owr clients shall consider their position and proceed 
. further in the matter as best advised, holding your clients liable for all the costs and con- 
sequences.” . - 

Again, it ia to be obeerved that it is this letter which fixes the date June 19, 1943, 


» 
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which the learned Judge in the Court below has held to be the relevant date. The 
letter is dated June 16. It gives two days and apparently another one day fot le 
delivery. 

Then comes the final letter of the purchaser's legal advisers dated July 28, 1943; 
giving the fourth and final date. In that jetter the purchaser’s legal advisers wrote : 
“In view of the attitude adopted by your cients and their having committed breach of 
the contract, our clients, as already intimgted to yqura, have fixed their damages on the 
then prevailing market rate of Ra 386-0 per piece. Your clienta are accordingly §iable to 
pay to our cients the sum of, Rs. 19,837-8-0, being the damages sustained by ouf clients, 
Ce ee ee 
vis. Rs, 58-6-0.” . 


Tie ches peevalling: aaa sala io aea aa Ar aa aaa wae 
not only the time fixed by the letter of May 1, 9943, but was the time when the 
market appears to have been at or near its higbest. 

In my judgment, reading the correspondence as a whole, it at no stage passed from 
the melting pot of negotiations to crystallize as an agreement to extend the time for 
the performance of the contract. The attitude of the parchaser throughout the 
correspondemee wits: “Satisfy us that you are doing your best to obtain the goods 
from your suppliers and we will then consider fixing a new date for delivery of the 
goods to us.” On the other hand the attitude of the vendors throughout the corres- 
pondence was to avoid the purchaser’s demand and to simply say: “ You know that 
we cannot effect delivery from our suppliers and until we do so we cannot deliver 
the goods to you.” There was never in my judgment any consensus ad idem, no 
agreement, express or implied, to extend the time either to any particular date or to 
the happening of some future event. Mere forbearance in my opinion to institute 
proceedings or to give notive of reacision cannot be an extension of the time for the 
performance of a contract within the meaning of s. 63 of the Contract Act. The 
learned Judge in the Court below doeg not appear to have had the advantage of 
having the matter argued before him in the way it has been argued in this Cour? 
In his judgment the learned Judge says this : 
aiy pation ths errenda cally shies AEE reaL vaen o coca? 
the situation if in fact the defendants had protested®that their vendors had not given deli- 
very of the goods. As no satisfaction on this point was offered no question of the plaintiffs 
considering the delay in delivery by the defendants remained. eee 
Jung 16, 1943, in my opinion, is that the plaintiffs conveyed to the defendants that although, 
till then, they were willing to consider the position, if correspondence was shown, if no 
correspondence was shown withtg two days after the receipt of that letter the -plaintiffs 
would consider that a default had been committed on the part of the defendants, In my 
opinion, it was not necessary thereafter to give express notice that the defendants had œm- 
mitted a breach. The previous correspondenge haff already disclosed that the plaintifs 
had not accepted the plea that the plaintiffe were bound to wait till delivery was ‘given by 
the defendants’ vendors. They only showed a businesalike desire to consider the situation 
if the defendants proved their bona fides. When that was not proved, in spite of reasonable 
opportunities being given, the piaintiffa were entitled to consider the contract as broken by 
the defendants. In law one-sided demand for disclosure or inspection of documents cannot 
extend time. The only resson why I think,the breach should be considered to have taken 
place on June 19 is that in the correspondence till June 16 thé contract appeare to be 
treated as alive and subsisting. The peremptory tone of the letter of June 16 ébows that 
they were not, willing to wait any longer after June 19. Therefore, in my opinion, the con- 
tract-was kept alive till June 19, and when the defendants’ attomeys failed to give inspection 
of the contract and correspondence as called’ for by the plaintiffs, the defen: ‘committed 
a breach of the contract. Damages will be assessed: on that basis.” 3 


With great respect to the learned Judge, the cofrespondence, as it seems to me, dis- 
closes negotiations and negotiations implemented by threats contained in some of 


_ 
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the letters to the effect that if a new date satisfactory to the purchaser was not soon 
fixed, proceedings would ensue. In my opinion there was never any agreement to 
expend the time for the performance of the contract and there is no suggestion that in 
thiy tase any .question of estoppel could arise. This resulta in the correct date for 
assessment of the damages being February 28, 1943. Mr. Kolah on behalf of the 
appellants says that as on that date the damages were a sum of Re. 7,000 and his 
clients are prepared to submit to a decree for that amount. Mr. Desai’s clients want 
time to consider the matter and accordingly we refer the question as to the amount of 
damagis to the Commissioner with this direction that if the damages are quantified 
at Re. 7,000 or les, Mr. Desai’a clients will pay the cogts of the reference; if more 
than Ra. 7,000, then the appellants ngil! pay the costs of the reference. -* 

As regards costa, as in the Court the breach of the contract was contested, the 
costs in the Court below must, in our opinion, be paid by the appellante. As to the 
costs of this appeal, both partie? havespartly failed and partly succeeded; and on 
balance the appellants have succeeded more than they have failed. In our opinion, 
a fair order as to costs would be that the respondent should pay half the costs of this 
appeal to the appellante. 

There will be no order as to costs of the crpes-objections. 

Interest on the eunt decreed will run from the date of the suite 
CHAGLA J. I agree. 

Under the contract between the parties the defendants had to deliver to the plaintiff 
forty-one bales of Edsu Cloth No. 4488 by the end of February, 1943. The defend- 
ants did deliver to the plaintiff five bales of the ‘contract goods on February 27, 
1943, but failed to deliver the balance of thirty-six bales and thereby committed a 
breach of the contract. Now unless the plaintiff can show that something transpired 
after February 28, 1943, it is clear that the date of breagh would be February 28, 
1943, and damages must be assessed ag of that date. - 
Under s. 55 of the Indian Contract Act, the promizee is given the option to avoid 
.the contract where the promisog fails to pérform the contract at the, time fixed in 
the contract. It is open to the promisee not to exercise the option or to exercise the 
option at any time, but it is cleat to my mind that the promisee cannot by the mere 
fact of not exercising the option change or alter the date of performance fixed under 
the contract itself. Under s. 63 of the Indian Contract Act, the promisee may make 
certain concessions to the promisor which are advantageous to the protnisor, and one 

¢ of them is that he may extend the time for such performance. But it is clear again 
that such an extension of time cannot be a unilateral extension on the part of the 
promise. It is only at the request of the promisor hat the promisee may agree to 
extend the time of performance and thereby bring about an agreement for extension 
of time. Therefore it is only aa a result of the operation of s. 63 of the Indian Con- 
tract Act that the time for the performance of the contract can be extended and that 
time can only be extended by an agreemeht arrived at between the promisor and the 


promisee. 

Now I agree with the learned Chief Justife that on a perusal of the correspondence 
it is perfectly patent that the parties wefe never ad idem and no agreement was arrived 
at between them as to the extension of time. As a matter of fact, Mr. M. V. Desai 
for the respondent concedes that there was no agreement for extension of time; but 
what he urges is that his client forbore from insisting upon delivery at the contract 
time at the request of the*appellants and the result of that forbearance was that 
although there was no agreemen# to extend time, the time was extended so long as 
that forbearance continued., It ip a proposition difficult to accept that under the 
Indian Jaw and under e 63 of the Indian Contract Act time for the performance of 
a contract can be extended otherwise than by an agreement. ` - a 
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. Mr. M. V. Desai has relied on a decision of Mr. Justice Blackwell in Ratilal Parikh 
v. Dalmia Cement & Paper Marketing Co., Lid The learned Judge in that ‘cise 
held. that a party to a contract may, at thd request of the other party, forbean frg 
insisting upon delivery at the contract time and allow time to be extended with- 
out binding himself to do so, or may expressly .contract for an extension 
of time, and claim damages for non-performance at the extended time. I can well 
understand the decision if it only means’ that at the request of the promisor the 
promises agrees to extend the time. Then it is nothing more than an agreement to 
extend time. But the learned Judge expresses his opinion that time can be ektended 
even though the promisee may not hind himself to do eo. With great respect to the 
learned Judge, I cannot accept that part of thg, sta statement of the law. The learned 
Judge’s judgment is based on Boglish decisions to,which he has referred in hia judg- 
merit. The Privy Council has repeatedly warned Court» in [ndia not to import doc- 
trines of common law when construing the plain secfions of the Contract Act and the 
danger of relying on principles of common law is all the greater in this case when 
one remembers that s. 63 of the Indian Contract Act constitutes a wide departure 
from the principles of the English common law. The English cases relied on by 
Mr. Justice Blackwell are based on the principles of the English common law which 
principles are furtyer complicated by the fact that in England*an oral agreement to 
extend time is kept out by the Statute of Frauds and therefore, with respect to the 
learned Judges in England, one often finds that the Judges there have to strain the 
letter of the law in order to do equity and hold that a particular arrangement arrived 
at between the parties was not an oral agreement in order that it should not be kept 
out by reason of the provisions of the Statute of Frauds. 

In this case, in my opinion, there is not even a basis of facts to support the argu- 
ment of Mr. Desai, becayse at no time did the defendants request the plaintiff to 
forbear from exercising his rights and asking for delivery under the contract ; on the 
contrary, their whole attitude has been that they ¥¢re only bound to deliver the goods 
as and when they received them from thêir vendors., Therefore really throughout the, 
correspondence they were asserting their right not to be bound to give delivery of the 
contract goods until they had received them from their vendors. Assuming that there 
was a request by the defendants to the plaintiff to forbear, I do not find in the 
correspondence at any stage or at any time any coffipliance with that request. Aseum- 
ing this was a- request to forbear, what the defendants wanted was a forbearance till 
they received the goods from their vendors, and the emphatic and catdgorical answer ©, 

given by the plaintiff was that he wanted the gooda to be delivered within a short 
time. Therefore it seems to mie impossible to hold that having turned down the 
request of the defendants to forbear, it was open to the plaintiff by his unilateral act 
to extend time for performance and come to Court and say : “I have now repudiated 
the contract and I ghall fix the time according to my choice.” 

Mr. Desai has argued that if there is dde thing that the correspondence showed 
is that both the parties considered the contract alive and aubsisting. If by that ex- 
pression is meant that the plaintiff had fot exercised his option under s. 55 of the 
Indian Contract Act to put an end to the contract Mr. Desai is right ; but the mere 
fact that the contract was not put an end to did not entail the further consequence 
thaf the time for the performance of the contract was automatically extended. 
There were two further cases cited at the bar to which I should like to refer. One 
is the judgment of Mr. Justice Macleod, which is a very instructive case, Phoenix 
Mids, Lid. v. Madhavdas Rupchand.2 In that case the time for performance waa 
October-November 1913. After the time elapsed, nothing further happened; and 
in July, 1914, the plaintiffe wrote to the defendants to” arrange to take immediate 
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delivery of the balance of ninety-two bales and delivery was taken; and Mr. Justice 
Mcleod held that the original contract had come to an end at the end of November, 

INB, and these deliveries were referable to separate transactions and not to the 
origini contract. 

Mr. M. V. Desai has also relied on the judgment of Mr. Justice Marten, as he then 
was, in Coorla Mills v. Vallabhdas Before the learned Judge the question did arise 
as to whether the time for the performance of the contract had been extended. Origi- 
nally it was February 28, 1921, and Mr. Justige Marten held that there was an erten- 
sion of fime. Now if one looks at the judgment of the learned Judge, it is clear that he 
held aa a fact that the representatives of the defenflant ang of the plaintiffs met several 
times and that the plaintiffs at the reqypst of the defendant agreed to withhold delivery 
(see p. 1178). So there was a proposal and a definife acceptance ; and on that the 
Jearned Judge came to the conclusion that there was an agreement’ to extend time. 

Unfortunately in this case the Barned ‘Judge below has proceeded in his judgment 
on the assumption that it was common ground between the parties that there was 
an agreement to extend time, and the only question that remained for the learned 
Judge’s determination was the date up to which the time for performance of the 
contract had been extended. Mr. Desai at ong stage did strenuously argue that it 
‘was pot open: to Mr. Munshi to contend that there was no agreemeMt to-extend time. 
But a specific issue as to the agreement was raised before the learned Judge which is 
issue No. 1: Whether the time for delivery of contract goods was extended ; and if 
£0, to what date? Unfortunately the leamed Judge has not recorded his finding on 
that issue. But it is impossible to contend that!in the face of this state of the record 
it is not open to Mr. Munshi before this Court to urge that there was no agreement 
to extend time. 

I should like to say a word about the decigjon relied on by Mr. Kolah in Ratanlal 
v. Bnijmohen® with regard to the giving of interest on the damages awarded from 
the date of the filing of the suit. “In that case a berich of our Court consisting of 
Sir John Beaumont, Chief Justice and Mr. Justice Mirza took the view that if the 
claim in the suit was one for damages, the plaintiffs were not entitled to interest before 
judgment. Mr. Desai has drawn our attention to the judgment of Mr. Justice 
“Marten in Coorla Mills v. Vallabhdas (at p. 1187), where he takes the contrary 
view and where he relies on an urfteported judgment also of the Court of Appeal. 
I really think that the matter is clear beyond any doubt because under s. 34 of the 
Civil Procedure Code it is entirely a matter for the Court’s discretion whether to 
award interest from the date of the filing of the suit where the decree is for the pay- 
ment of money. With great respect, I cannot understand why Sir John Beaumont, 
the learned Chief Justice, took the view that the Court could not award imterest 
from the date of the filing of the suit. It is all a matter of discretion whether under 
the circumstances of each particular case interest’ should be awarded or not. 

I, therefore, agree with the learned Chief Justice that we must hold in this case 
that there was no agreement to extend time, that the date of the breach was 
February 28, 1943, that damages should be dssessed as of that date, and that in this 
particular case the plaintiff is entitled to interest on damages from the date of the 
filing of the suit. - z 


STONE C. J. I should like to add that I entirely agree with what has been said 
by my learned brother with regard to the awarding of interest. 


Attorneys for appellants : Moticpand & Devidas. 
Attorneys -for respondents : B. Amin & Co. 
e . 
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Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Chagla. 


KIRTILAL JIVABHAI v. CHUNILAL MANILAL* ” 
e 
Civil Procedure Code (Act V of 1908), O. XXI, 11. 16, 15, 10-—Decree—KExecution—Execu- 
tion by heir of decree-kolder—Procedure. 

Under the Civil Procedure Code, 1906, it is only a decree-bolder whol can ordinarily 
apply for execution of the decree. If there are more decree-holders than one, it is com- 
petent to one of the jomt decree-holdefs to apply for execution, under O. XXI, g. 15. If 
the decree is transferred either by gseignment in writing or by operation of law, trans- 
feree algo can apply for efecution under O. XXI, r. 16, of the Code. 

To constitute a revivor of, a decree there mfust be a determination by a Court that 
the decree is still capable of execution and the* decree-holder is entitled to enforce it. 
PiSu a erior ean be.-effectes. by an giier for- etecon, @rowided the order made-ik 
a valid order. 

A decree-holder entitled to execute the decree as such must appear to be a decree- 
bolder on the face of the decree. Whether the decree-holder applies under O. XXI, r. 10, 
or under O. XXI, r. 15, the ‘exeouting Court can only execute the decree provided his 
name appeare as a decree-holder on the face of the decred itself. The executing Court 
cannot Jook tq anything outside or beyond the decree in order, to satisfy, itself that the 
person ‘who is applying is the decree-holder. 

Madhav Prabhakar v. Balaji Gobind, commented on. 
Shanka Hari v. Damodar Vyankajt,? referred to. 

A coparcener in a joint Hindu family in whose favour a decree is not passed can never 
become a decree-holder. Ha may become a transferee of the decree by operation of law ; 
and if there are other coparceners in whose favour also the decree becomes transferred, 
he may apply as one of the assignees under O. XXI,.r. 16, read with O. XXI, r. 15, of 
the Code. - ‘ 

Narayanan v. Panchanathan,® followed. 

Order XXI, r. 16, contemplates two cases of a franafer of a decree—one by assignment. 
in writing and the other by operatifn of law. Jf the transfer is by assignment in 
writing, it is obligatory upon the Court to give a notice of the application to the trang- 
feror and the judgment-debtor and the decree cannot be executed until the Court has 
heard their objections (if any) to its execution. The application must be made to the 
Court that passed the decree and it must be aneapplication for execution. No separate 
application need be made under O. XXI, n 16 All that the rule requires is that the 
transferee must apply. for execution to the Court that passed the decree. 

Bhaveni Shankar Joshi v. Gordhandas Jamnadast and |Krishna Govind v. Moolchand%y 
Keshavchand,> relied on. 

Though O. XXI, r. 16, daa not. ta Verma sequtre’ that on an uppication: for exaaition 
under that rule the Court añould pase an order that the applicant is the transferee of 
the decree, it is desirable that ordinarily such an order should be made. 

Kacherabhai v. Kacharabhat,S Brijmohandap Damodardas v, Sadaskiv Laxman? 
Shailendranath Ghosh v. Surendranath De® and Jong Bahadur v. Bonk of Upper India, 
Ld.’ referred to. 

Even without the passing of a formal order there must be a recognition by the Court 
that the person who has applied for the execution of the decree is a transferee within. 
the meaning of O. XXI, r. 16. But for such recognition the person who applies for 

. execution would be a stranger to the decree and would not be entitled to maintain the 
application. 


* Decided, April 12, 1945. O. C. J. Appeal s. & 46 Bom. L. R. 228. 
No. 5 of 1944: Suit No. 1970 of 1923. 5 $1941) 43 Bom. L, R 751, F.B. 
1 (199%) L L. R. &1 Bom. 143 6 (1931) 35 Bom. L. R. 818. 
s. © 29 Bom. L. R. 75 7 41989» 41 Bom. L. R. 1190 
2 (1944) 47 Bom. L. R. 104 8 (1929) I. L. R. 57 Cal 1137 
3 [1940] Mad. 79. 9 «(1928) L. R. 55 I. A. 227, 
4 (1943) L. R. 70 L A. 50, s: c 30 Bom. L. R. 1373. - 
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PROCEEDINGS in execution. One Jivabhai had two sons, Kantilal and Kirtilal, with 
whom he formed a joint Hindu family. He obtained an ex parte money, decree for 
Rs.“89,000 against the firm of Vadilal Manilal, on November 13, 1923. Jivabhai 
applied for execution of the decree on January 4, 1926, and obtained a warrant to 
arrest Vadilal and Chunilal, partners in the firm of judgment-debtora. Jivabhai having 
died, the execution proceedings were carried on by his elder son Kantilal. The decree 
was then transferred to the Ahmedabad Court for execution, and an order for attach- 
ment of judgment-debtors’ property was mage on August 31, 1931. A. partition 
anit was filed by Kantilal in 1940 ‘at which the decree in question was allotted 
to the share of Kirtilal. 

On August 31, 1943, Eee EN E eee re P 
execution of the decree, under O. XX4, r. 16. The Coiirt (Kania. J.) dismissed the 
application as barred by limitaflon. The applicant appealed. : f 

H. D. Banaji, with J. C. Shak, for the “appellant. 

Sir Jamskedji Kanga, with R. J. Kolak, for respondent No. 1. 


CHAGLA J. This is an appeal from a judgment of Mr. Justice Kania, and the 
question that arises for determination is whether ‘a decree is capable pf execution or 
is barred by limitation. It was an ex parte decree that was passed on November 13, 
1923, in favour of Jivabhai Maganlal, the father of the appellant, against the firm 
of Vadilal Manilal. On January 4, 1926, Jivabhai applied for execution of tbe 
decree to this Court and a warrant waa iesued for the arrest of Vadilal Manilal and 
Chunilal Manilal, respondent No. 1 herein, partners of the defendant firm, the notices 
under O. XXI, r. 22, and under O. XXI, r. 37, Civil [Procedure Code, 1908, being 
dispensed with. In June, 1928, Jivabhai died leaving behind him two sons, Kantilal 
(respondent No. 2), Kirtilal (the appellant), 4 widow and a brother's widow. In 
August, 1930, the decree was tranaferred to Ahmedabad for execution. On September 
4, 1980, a certificate was issued by: the Prothonotary and Serior Master that. further 
“execution had been stayed in thie Court. On February 10, 1931, Kantilal applied 
for execution in the Ahmedabad Court. On March 2, 1931, notice was issued by 
that Court under O. XXI, r. 22. The service of this notice was effected by substi- 
tuted service, and on August 31, 193%, the Court made an order for attachment of 
properties belonging to the judgment-debtors. On September 30, 1931, notice was 
i under O. XXI, r. 66, for settling draft proclamation of sale, On October 15, 

31, respondent No. 1 appeared and raised various objections. On March 12, 1932, 


Kantilal applied to withdraw his application for executiog with liberty to file a fresh : 


one. This application of Kantilal was granted and he was made to pay the costs of 
the application for execution. . 

Kantilal filed a suit for partition iņ this Court being Suit No. 1177 of 1940, and 
in that suit a consent decree was passed dm September 23, 1940. By that decree 
the jomt family properties were partitioned, and it is the appellant’s case that the 
judgment-debt against the firm of Vadilal Manilal came to his ehare. The appellant 
applied for execution to the Ahmedabad Court on July 25, 1941, and that Court 
issued notice under O. XXI, r. 22. On August 30, 1943, the appellant got the stay 
order for the execution of the decree in thig Court removed; and on August 31, 
1943, he presented an application under O. XXI, r. 16, which Mr. Justice Kania 
dismissed holding that the decye was time-barred» and not capable of execution. 

The decree having been passed on, November 13, 1923, was, revived by the order 
made on January 4, 1926, for the issue of a warrant, and prima facie the decree 
would be barred on August 31° 1M3 when an application for execution was made 
under O. XXI, r. 16, unless in the jntervening period the decree had again been 
revived. The appellant relies on the order made by the Ahmedabad Court on August 
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31, 1931, as a revivor of thd decree. To congtitute a revivor of a decree. there must 
be a determination by a Court that the decree is still capable of execution and the 
decree-holder is entitled to enforce it. Such a revivor can be effected by anr@tder 
for execution, provided the order made is a valid order. As we have poifited out, 
the application for execution on which the order of attachment was made by the Ahme- 
dabad Court on August 31, 1931, was made by Kantilal on February 10, 1931. The 
moet important question we have to consider is ; in what capacity did Kantilaf make 
this application? The scheme of dhe Civib Procedure Code is that it, is only a 
decree-holder who can ordinarily apply for execution.of the decree. If are more 
than one decree-holders, then under O. XXI, r. 15, it jg competent to one of the joint 
decree-holders to apply for execution. If te decree is transferred either by assign- 
ment in writing ec by operation of law, the transferee can also apply for execution 
under O. XXI?’ r. 16, of the Civil Procedure ° œ 
It is contended, in the first place, by MY. Banaji on behalf of the appellant that the 
decree dated November 13, 1923, was passed in favour of Jivabhai as the karta of 
a joint Hindu family and that Kantilal being a coparcener in that family was a 
joint decree-holder and as such he was entitled to apply for execution under O. XXI, 
T. 15. Now, in the first place, there is nothing on the face of the record to show that 
Jivabhabwas sting the firm of Vadilal Manilal in his capacity as the karta in respect 
of a joint family debt. Jivabhai ia described in ‘the title of the plaint as Jain Hindu 
inhabitant, a commission agent and shroff carrying on business as such at Pydhonie 
outside the Fort. But there is nothing td suggest in the plaint that the businesa he 
was carrying on was an ancestral business. In the second place, in our opinion a 
decree-holder entitled to execute the decree as such must appear to be a decree-holder 
on the face of the decree. Whether the decree-holder applies under O. XXI, r. 10, 
or under O. XXI, r. 15, the executing Court can only execute the decree provided his 
name appears as a decree-holder on the face of the decree itself. The executing Court 
cannot look to anything outside or beyond the decree in order to satisfy itself that the 
person wh» is applying for execution is the decree-holder. The very definition of “sde- 
cree-holder” contained in s. 2, subcl. (3), of the Code, makes this clear beyond any 
doubt. : 
Reliance was placed on Madhav Prabhakay v. Balaji Govind In that case a 
decree on a mortgage was passed in favour of one Vishnu Vishwanath Oke. He died 
on April 8, 1919, and in 1920 Vishnu’s brother Balvant applied for execution. 
darkhast was sent to the Collector for execution on August 20, 1920. On April 2 
1922, the Subordinate Judge held that it was not competent to the applicant Balvant 
to proceed with the executi#n as other persons interested with him in the decree as 
coparceners after the death Of Vishnu were not joined. The proceedings were, there- 
fore, called back from the Collector an May 5, 1922. On October 23, 1923, another 
application for execution was filed to which “all the coparceners were parties; and 
the question arose whether the time occupied before the Collector from August 20, 
1920, to May 5, 1922, in execution of the previous darkhast could be excluded under 
para. 11, sub-para. (3), of Sch. III, of the Civil Procedure Code. The learned Sub- 
ordinate Judge held that it could not be excluded. From this decision there was.an 
eappeal to the High Court before Mr. Justice Shah and Mr. Justice Fawcett. Mr. 
Justice Shah, in delivering the judgmént of the Court, held that the time could be 
excluded ; he then went on to hajd that the first darkhast was properly presented by 
one of the coparceners under O. XIXI, r. 15. To the extent that Mr. Justice Shah 
held that Balvant could present the applicatio as one of the aseignees by operation 
of law on the death of Vishnu under O. XXI, r. 15, read with O. XXI, r. 16, that 
decision, with respect, is perfectly correct and is consistent with the recent decision 
1 (1926) I. L. R. 51 Bom. 143, 3. ©. 29 Bom. L. R. 7%. 
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ôf our Court that when a decree is assigned to two persons jointly, any one of the 
<o-aæignees can validly present an application for execution of the decree under 
O. XK, r. 15, of the Code (see Skankor Hari v. Damodar Vyonkaji) But if the 
decision 6f Mr. Justice Shah is sought to be read as meaning that a coparcener of 
the decree-holder can apply for ah execution of the decree under O. XXI, r. 15, as a 
decree-holder, with great respect to the learned Judge we are unable to agree with 
that view. A coparcener in whose favour a decree is not passed can never be a decree- 
holder. He may become a transferee of.the decree by operation of law ; and if there 
are other ofparcenere in whoee favour alap the decree becomes transférred, then he 
may apply as one of the assignees under O. XXI, r. 16, read with O. XXI, ç 15, of 
the Code. The same view of the.law hag,been taken by Mr. Justice Bum and Mr. 
Justice Stodart in Narayanan Vv. Panchanathan + and they have expressly dissented 
from the contrary view takem in*Remsewakprasad V. Saran Singh? -° 
Alternatively it has been contendedthat the application by Kantilal for execution 
to the Ahmedabad Court was under O. XXI, r. 16. It is urged that he was applying 
as one of the surviving coparceners of Jivabhai and the order made for attachment 
was in favour of one of the transferees of the decree. Order XXI, r. 16, contemplates 
two cases of a transfer of a°decree—one by; assignment in writing and the other by 
operation of law. If the transfer is by assignment in writing, then if is obfigatory 
-upon the Court to give a notice of the application to the transferor and the judgment- 
debtor and the decree cannot be executed until the Court has heard their objectiozs 
(if any) to ite execution. The application has got to be made to the Court which 
passed the decree and the application must be an application for execution No 
separate application need be made under O. XXI, r. 16. All that the rule requires 
is that the transferee must apply for execution to the Court which passed the decree. 
Any doubt on this point has been set at rest by the recent decision of the Privy 
Council in Bhavani Shankar Joski v. Gordkandas Jemnadas.* As also pointed out 
by Sir John Beaumont, Chief Justice, in Krishna Govind v. Moolchand Keshavchand, 
two applications are not necessary, ome under O. XXI, r. 16, and the othr under 
O. XXI, r. 11, although two applications may be necessary and may be desirable 
where the Court that passed the decree is not executing the decree and the decree 
hasbeen transferred to another Court fog execution. In this case the application for 
execution was made to the Ahmedabad Court which was not the Court that passed 
the decree, and to that extent the provisions of O. XXI, r. 16, were not complied with. 
By’the Privy Council in Jang Bahadur v. Bank of Upper India, \Lid,® has held in 
construing the analogous provisions of a. 50 of the Civil Procedure Code that the 
application to the executing Court and not the Court whith passed the decree is a 
matter of procedure and not of jurisdiction and that exclusive jurisdiction was not 
conferred on the Court which passed the decree but merely a rule of procedure was 
laid down as to which of the two Court® shoylg hear the application for execution ; 
and the Calcutta High Court, in Shailendranath Ghosh v. Surendranath De™ has ap- 
plied the principle underlying the decision of the Privy Council to the provisions of 
O. XXI, r. 16. Therefore it may be that the application by Kantilal to the wrong 
Court for execution under O. XXI, r. 16, might not have been fatal to the validity 
of the order made by the Ahmedabad Court. 

But the more serious difficulty in the way of the appellant which has got to be 
considered is whether any application under O. XXI, r. 16, was made at all by 
Kantilal to the Ahmedabad Court.” In the application for execution Kantilal has des- 
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cribed himself aa the proprietor of the firm of Jivabhai Maganlal, and be has affirmed 
the application as'the plaintiff. In the notice issued under O. XXI, r. 22, also Kanti- 
lal is described as the plaintiff, and the notice calls upon the defendant to show tause 
why an order for execution should not be made in favour of Kantilal in whdése favour 
the decree was passed. Throughout the record of these execution proceedings in the 
Ahmedabad Court there is no suggestion by Kantilal that he was applying for execu- 
tion ås a transferee and no order has been passed by the Ahmedabad Court recog- 
nizing the statua of Kantilal as a transferee.» 

It is true that O. XXI, r. 16, does not require that on an applicatioA for érecu- 
tion unger that rule the Court “should pass an ordep declaring that the applicant is. 
the transferee of the decree. But in our #spinion it is desirable that ordinarily such 
an order should be made on an application unfler O. XXI, r. 16. We have ascertained. 
that the practice on the Original Side has alwgys been for the Judge in chambers to 
pase such an order. 

In Kacharabhai v. Kacharabkai’ Mr. Justice Madgavkar and Mr. Justice Murphy 
held that an application to execute a decree filed by the decree-holder can, on his 
death, be continued by his son and heir, provided the heir first obtains an order of 
the Court under O. XXI, r. 16; and in Brijmohandas Damodardas v. Sadashiv 
Laxmah? Mr” Justice Lokur also held that when a decree is tranaferred to another 
Court and the decree-holder dies before starting execution proceedings in that Court, 
` his legal representatives cannot institute execution proceedings in that Court unti} 
they obtain an order under O. XXI, r. 16, from the Court which passed the decree 
recognizing them as the legal representatives of the deceased decree-holder and have 
that order remitted to the Court to which the decree is transferred for execution under 
O. XXI, r. 6; and the Privy Council also in the case to which we have referred (Jang 
Bahadur v. Bank of°Upper India*) seems alsd to have taken the view that an order 
was necessary under the analogous provisiong of s. 50, because it appears from the 
judgment of their Lordships at p. 233 that they took the view that before execution 
could proceed against the legal representativesof the deceased judgment-debtos the 
decree-holder must get an order for substitution from the Court which passed the 
decree. But even without the passing of a formal order there must be a recognitiag_by 
the Court that the person who has applied forthe execution of the decree is a transferte 
within the meaning of O. XXI, r. 16. But for such recognition the person who 
applies for execution would be a stranger to the decree and would not be entitled to 
maintain the application. In the case before us on the face of the decree Kantilal 
was a stranger to it. He never made a claim to be a transferee of the decree and we 
find no recognition by the Ahmedabad Court that he was a transferee either by a 
formal order or by anything appearing on the record which would go to show that 
the Ahmedabad Court had judicially determined the status of Kantilal. Under the 
circumstances we must hold that thg epplication for execution made by, Kantilal to 
the Ahmedabad Court was by a stranger to the decree who had no right to make 
the application and that the order,made on that application was not a valid order 
which could revive the decree dated November 13, 1923. 

A further point waa urged by Sir Jamshedji Kanga that inasmuch as Kantilal ap- 
‘plied for withdrawal of the execution proceedings and the application was granted, the 
order made on that application must Blso go along with the application. This point was 
not urged in the Court below. Mr. Banaji points out that there can be no with- 
drawal of execution proceedings because O. XXIIŤ, r. 1, does not apply to proceed- 
ings in execution and the effect of granting tBe application of Kantilal for withdrawal 
of his application was tantamount to the dismiseal of the application ; and although 
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the application might ultimately be dismissed, if the interim order made on August 
31, 9031, was a good and valid order, notwithstanding the ultimate dismissal of the 
applicatian that order could act as a revivor of the decree. We have merely noted 
the rival contentions ; but we do not think-it necessary to express any opinion in view 
of our decision that Kantilal was not entitled fo maintain thid application for execu- 
-tion. . 

We might alea point out that even now there,is not on the record any clear and 
convincing Èvidence that the judgment debt was a joint family asset Because even in 


the consent"decree which was on September £3, 194Q, and to which we have 
already referred, the appellant as share all the moveable and imrħoveable 
a a a goodwill and account books of all the 


‘businesees of the joint family oreof the estate of Jivabhai Maganlal which seems to 
imply that Jivabhai also left behind Shim seme self-acquired properties, and there is 
no specific declaration in the decree that this judgment-debt was a joint family asset ; 
and when the appellant applied to this Court under O. XXI, r. 16, on September 18, 
1943, he claimed to be the assignee from Kantilal whom he described as the heir and 
legal representative of the ptaintiff. If the judgment-debt was the self-acquired pro- 
perty of Jivabhai, then -Kantilal could not have applied to execute the decree as the 
heir and legal representative of his father without obtaimmg representation to his 
estate in view of the provisions of s. 214 of the Indian Succession Act, 1925. He 
could only have maintained the application if the judgment-debt was a joint family 
awet and he became entitled to it along with the other coparceners by survivorship. 
All these questions would have been considered if Kantilal had applied for execution 
as a transferee and if the Ahmedabad Court had applied its mind to that question. 
But neither Kantilal applied for execution under Q. XIXI, r. 16, nor did the Ahmeda- 
bad Court at any time recognize him as the transferee ; and, therefore, the question 
whether Kantilal was tbe heir and legal representative of his father or whether he 
illustrates the necessity and desirability of the executing Court deciding in the first 
instance the capacity in which the applicant je applying for execution before making 
ME oder executing the decree. 
The appeal, therefore, fails and mus? be dismissed with costs. 
{ttorneys for appellant : M. B. Chothia & Co. 
_e Attorneys for respondent : Malvi, Ranchhoddas & Co.: Dayalji & Dipchand. 
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P. D. SHAMDASANI v. RING-EMEEROR . 


Coniempt of Court—Remerks by « Etigont ix pinin about members of the isi eaeciioe 
on Taxing Master—Whether such remarks ot reflectibm amount to contempt of Cowrt. 

To constitute a contempt of Court,the words or action used in the face of the Court, 

2 or in the coume of proceedings, or outside the Court, must bd such as would interfere, 

or tend to interfere, with the course of justice. It is rare for words used in the course of 

BADE PONPES nee ene en mace toa Otei then they relate) 0. an opponent, 
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whether counsel or litigant. If in the course of a case a person persista in a line of 
. conduct or use of language in spite of the ruling of the presiding Judge, he 
property be adjudged guilty of contempt of Court, but then the offence is the 
of the ruling and setting the Court at defiance. Sg, also, if a litigant or an advocate 
threatened or attempted violence on hia opponent, or conceivably if he used’ language so 
outrageous and provocative as to be*likely to lead to a brawl in Court, the offence of 
contempt is committed. An insult to counsel or to the opposing litigant is very different 
from an insult, to the Court itself er to members of a jury wha form part of the tribunal 
The summary power for punishing for contempt should be used sparingly and only im 
serious cases. It is aspower Which a Court must of, necessity possess; its usefulness 
depends on the wisdom and restraint with gyhich it is exercised, and to use it to suppress 
methods of advocacy whith are merely offensive is to use it for a purpose for which it 
. was never intended, ° o i 
Where the Crown appear to uphold æ convidfion in a criminal case, it is not the prac- 
tice to award costs to the appellant in the event of the appeal succeeding. A criminal 
contempt, however, is in a different category from an ordinary criminal case, and 
Court can in a proper case award costs against the Crown. ` 


The appellant, a litigant appearing in person, when charged by opposing counsel with ` 


misleading the Court by not reading out portions of the plaint, stated : “I do not keep 

anyfhing back at all. My fault is that I disclose everything, unlike the members of the 

bar, who are in the habit of not doing so and misleading the Court.” The opposing 
counsel having protested the appellant immediately apologised and expressed his regret 
for having used the expresion in the heat of argument. Later, in dealing with the 

Taxing Master’s statement, with regard to the allowance of discretionary itema, that he 

had taken into consideration all the matters mentioned in r. 563 of the High Court Rules, 

the appellant said: “It is customary for the Taxing Masters to write what is written 
at the end of the paragraph, but ig it conaidered at all?” No notice was taken of the 
remark at the time it was made. A question having arisen whether the above remarks 
amounted to a contempt of Court :— ° } 

Held, (1) that the words used by*the appellant respecting the bar, which were intended 
to refer to the opposing counsel in particular, did not amount to a contempt of Court ; 

(2) that neither did the remark about Taxing Masters amount to such contempt, as 
it was no'more than a tactless way of suggesting that Taxing Mastera were apt to deaf- 
somewhat summarily with such matters as were then in question. 

THE appellant, a litigant appearing in person, while arguing a chamber summons for 
review of taxation of a bill of costs, which was adjourned into Court, before Kania h, 
was charged by the opposing counsel M. V. Desai with having misled the Court and 
was asked to read out a particular paragraph in the plaint. The appellant imme- 
diately replied : “ I do not keep anything back at all. My fault is that I disclose every- 
thing, unlike the members of the ber who are in the habit of not doing so and mis- 
leading the Court”. M. V. Desai protested Against the above remark at which the 
appellant expressed his regret for having made the remark. In the course of further 
arguments the appellant in dealing with the statement of the Taxing Master that “In 
making this allowance (Rs. 1000) I fave taken into consideration all the items men- 
tioned in r. 563 of the High Court Rules, the rule which deals with discretionary fees 
and allowances,” he said : “It is customary for the Taxing Masters to write what is 
written at the end of the para., but is ¢t considered at all?” No notice was taken of 
the above remark at the time whgn it was made. s j 

At the conclusion of the case, the appellant was cãlled upon to show cause why he 
should not be committed for contempt of Court*for making the two aforesaid remarks. 
The Advocate General, who supported the motign on behalf of the bar, and the appel- 
lant were heard. The appellant was found guilty of contempt and “ committed to 
jail for a period of three months (simple imprisonment) and to pay a fine of Rs. 1000.” 
On a subsequent application, the period of imprisonment was reduced to one week. 
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appelant obtained leave from the High Court (Beaumont C. J. ETA 


to appeal to His Majesty in Council.. ie a 
` W. W° K. Page, for the appellant. - © eee 
J. M. Tucker K. C. and B. MecKenna, for the respondent. 


Logp GODDARD. This is an appeal from añ order of the High Court of Bombay 
made by Kania J. adjudging that the appellant was guilty of a contempt of Court, 
committing him to prison for three méoths, anf ordering him to pay a fine of Rs. 
1,000: On the day after the order was made the appellant applied to the learned Judge 
for a modification of the sentefige expressing sincere and unreserved regret for having 
used the expressions which were held to“be a contempt,.and the sentence was then 
reduced to one of eight dayd imprisonment but no alteration was made in the fine. 
The sentence of imprizonmeft was sewed and the appellant then applied to the High 
Court in its appellate criminal jurisdiction for a certificate that the case was one fit 
for appeal to His Majesty in Council under cl. 41 of the amended Letters Patent of 
1865. This application was opposed by the Advocate General, who submitted there was 


-no jurisdiction to grant it, ag it waa said that the clause in question did not apply to 


a committal for contempt,of Court. The High Céurt (Beaumont C. J. and Sen J.) 
held that there was jurisdiction to grant a certificate and that it waa a proper case in 
which to do so, and this was accepted as right by counsel for the respondent before 
this Board, and their Lordships accordingly do not think it necessary to express any 
opinion upon this matter. 

The appellant had been an unsuccessful plaintiff in a suit in the High Court and 
had been ordered to pay costs. They. were taxed and the appellant then took out a 
summons to review the taxation, and, though a layman, appeared in person to support 
his objections. In the course of the hearing coundel opposing stated that the appellant 
was misleading the Court as to the nature of the iesues raised in the action and insisted 
that he should read out a paragraph in the plaints The appellant then said ; 

“f do not keep anything back at all, *My fault is that I disclee everything, unlike mem- 

bers of the bar, who are in the habit of not doing a0 and misleading the Court.” 
Pies caused a protest from the opposing counsel, Mr. M. V. Desai, whereupon the 
appellant immediately apologised and efpressed his regret for having used an unfortu- 
nate expression in the heat of argument. Later in dealing with the Taxing Master's 
stament, with regard to the allowance of discretionary items, that he had taken into 
cBasideration all the matters mentioned in r. 563, the appellant said : $ 

“It is customary for the Taxing Masters to write what is witten at the end of the para- 
graph, but is it considered at all?” 

No protest or observation on thia statement was made either by bench or bar at the 
‘time when it was uttered, nor when judgment was given, and it appears to their Lord- 
shipe that it must have been regarded as no more than the sort of tactless and intem- 
perate statement that is not infrequently made in the heat of argument and not only 
by litigants in pereon. On October 13, 1942, the appellant concluded his argument 
and the Court proceeded to give judgment but had not finished doing so at the end 
of the day. At the rising of the Court Mr. Desai stated that he would draw the atten- 
tion of the Court to the statement made by the appellant with reference to the bar 
and would apply that. appropriate action be taken. Qn the next day both Mr. Desai 
and the-Advocate General of Bonfbay appeared, and, though the appellant again apo- 
logised and expressed regret for what Me had eaid, moved the Court to punish the 
appellant for a contempt iri using the lapguage he did regarding the bar. In the course 
of the argument the learned Judge himself then raised the question as to the words 
the appellant had used relating to the Taxing Masters. On the following day the learned 
Judge delivered a lengthy judgment, reviewing some authorities, and, coming to the 
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‘conclusion that the appellant had been guilty of & contempt both in his reflecti 


_ bar and on the.Taxing Masters, nade the order against which this. dppeal is broyght. 


Dealing first with the appellant’s reference to the conduct of the bar, thgir” Lord- 
ships share the surprise expressed by the Chief Justice when granting. the certificate ` 


` for appeal as to what be described as the somewhat undue degree of sénsitiveness 


displayed in taking 80 serious a view of what had been said. Their Lordships, would | 


- indeed go further and say. that it would"have been more consonant with the dignity 


‘of the bar to have ignored a foolish femark which has been made over andover again 
not only by the ignorant, but byepeople who ought to know better, and ne doubt will 
continud to be made so long as there is a profession oWadvocacy. To treat such words 
as requiring the exercise by the Court of ffs summary powers of punishmerit is not 
only to make amountain out of a molehill but to gige a wholly undeserved advertise- 
ment to what had far better have been treatedeas y of either answer or even 
notice. But apart from the question of whether the motion was wise or expedient it has 
to be decided whether these words could be properly regarded as a contempt of Court. 
The principle to be applied is clear enough. For words or action used in face of the 

Court, or in the course. of proceedings, for they may be used outside the Court, to be a 
contempt, they must be such as would interfere or tend to interfere with the course of 
justice. No further definition can be attempted. It must be rare indeed for words 
used in the course of argument, however irrelevant, to amount to a contempt, when 
they relate to an opponent, whether counsel or litigant. If in the course of a cage a 
person persists in a line of conduct or use of language in spite of the ruling of the 
presiding Judge, be may very properly be adjudged guilty of contempt of Court, but 
then the offence is the disregard of the ruling and setting the Court at defiance. So 
alo if a litigant or an advocate threatened or attempted violence on his opponent, 
or conceivably if he used language 20 outrageous and provocative as to be likely to 
lead to a brawl in Court, the offence could be said to have been committed. An insult 
to counsel or to the opposing litigant*is very different from an insult to the Court itself 
or to members of a jury who form part of the tribunal. Their Lordships merftion 
this matter because their attention was drawn to the case of Ex parte Pater, where 
a member of the bar was adjudged guilty of contempt by the Middlesex Quarter 
sions and fined ‘for insulting a juryman and persisting in his conduct when rep’ ] 
by the Deputy Assistant Judge. The Court of Queen’s Bench refused to interfere and 
would not grant a certiorari to quash the order saying they could not act as a Ceurt 
of Appeal from the Sessions. But it is quite clear-that the Court’s refusal was basèd 
on the fact that there was.evidence of conduct which could amount to contempt, and 
the Court held itself free torinquire whether the inferior Court had reasonable grounds 
for adjudging that a contempt had been committed. Their Lordships think it un- 
necessary for them to deal with the cases of The King v. Davison? and French v. 
Frenck® on which Kania J. relied, ae fhe judgment of Beaumont C. J. haa already 
shown that they do not support the propositions that the learned Judge thought they 
did, and the Board entirety agree with the Chief Justice. In their Lordship opinion 
the words used by the appellant respecting the bar, and which must be taken to have 
been intended by him to refer to Mr. Desai in particular, did not and could not amount 
to a contempt of Court, and conseqyently there was no jurisdiction in the learned 
Judge to exercise his summary powers in respect of them. 

-With regard to the words relafing to the Taxing Masters, no doubt if a litigant were 
to suggest in Court that its oficere were corrupt or habitually failed to carry out their 
duties, the Court might consider it a contempt, though if it were only the latter that 
See ee Dee eee But When all the circumstances here are 
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and eajécially that yihen the’ words werd ujered thre wan no reproot oc 
even comment from the bench, it is impossible to-suppose- that they were treated: or 
indead j as more than a tactléss way of suggesting that Taxing Masters were 
apt to deal ‘somewhat summarily with such matters ag were then in questian.. It was 
not till the Advocate General waa moving for punishment- ono the appellant: in respect 
_ of the other words that any notice seems to have béen taken of the matter and then 
by the Judge himself, somewhat. late in the day as it seems to their Lordships - -In 
their opigion they afford no reasonable grounds for adjudging the appellant - guilty 
of so grave an offence as contempt of Court; afd on this point also their Lordships 
are glad to find that their opigjon and that of the Chief JuBtice and Sen J. qpincide. 
-Their Lordships would once: again engahasise what hag often been said before, that 
this summary power of punishing for*contempt should be used sparingly and only in 
serious cases.. It is a powtr Which,a Court must of necessity possess ; its useful- 
nese’ depends on the wisdom and restraint with which it is exercised, and to use it to 
suppress methods of advocacy which are merely offensive is to use it for a purpose for 
which it Was never intended: Thé bar can gurely. maintain its dignity and prestige 
„without having to invoke this jurisdiction. ` 

Their Lordahipe will humbly advise His Majesty that this appeal should be allowed 
and. the order ‘of the learned Judge set aside. It should have been sdid that ‘originally 
the Chief Justice-and dther. Judges of the High Court were made respondents to this 
appeal. It was afterwards realised that this was incorrect and by an Order in Council 
dated October 27, 1944, the Crown was substituted as respondent. Where the Crown 
appears to uphold a conviction in a criminal case it is-not the practice to award costs 
to the appellant in the event of the appeal succeeding. Although this matter is one 
which is known as a criminal contempt it obviously is in a different category from an 
ordinary criminal case. It is a matter of some surprise to theif Lordships that in spite 
of the emphatic opinion of the Chief Justice and another, Judge of the Court of which 
the appellant was alleged to be in contempt that no contempt had been committed the 
Executive should have deemed it necessary not only to appear but to have éndeavoured 
to uphold this order. In these circumstances their Lordships are of opinion that the 
a alant ahid have the oote of Cees - Ps 

Solicitors for appellant : Sandersong Lee & Co, ~ 
Solicitor for respondent : Solicitor, India Office. 
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COMMISSIONER OF INCOME-TAS BOMBAY v. P. E. POLSON." 


Indian Income-tax Act -(XI of 1922, amended by Act VIT -of 1939), Sec. 25(3)—“ Dis- 
continued: __Interpretgtion—Cessqtion of business. 

The word “ discontinued ” in s. 25 (3) of the Indian Income-tax Act, 1922, as amended 
by Act VII of 1939, means only a camplete cessation of the business, and does not include 
the case of discontinuance of the business bẹ. a person formerly carrying it on as the. 
p Temnlt of the. transfer, or ageignment of that busing to. another pereon who thereafter 
carried it on. ~ - 

Meyyappa v. Commissioner of “Income-taz, Madras,1 approved. 

Commissioner of Income-tas, Bombay v. ‘Sanjang & Co., Lid, Kelu Mal Skorl Mal v. 
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Commissioner of Income-tax, Punjab) and Banutram Rene Y. Commission of i 
Ancome-tax, Bikar and Orissa, Tightly decided. . 


Taris van ai appui Gian the Loik dl the Biaibay igh Cour (BARES F 
and Kania J.), reported at 43 Bombay Law Reporter 1034, where the facts are set 
out in full. 


__ J. M. Tucker K. C. and S. P. Khambatta, for the. appellant. . 
=- Roland Burrows K. C. and L. H. Ippling, for the respondent. 


Loen SIMONDS. re en 
of. Judicature at Bombay, °raises a difficult question of Indian income-tax law upon 
which different views have begn expressed byahe High Courts of Bombay and Madras. 
The question can be briefly stated. It is whefber the word “ discontinued” in s. 25 
(3) of the Indian Income-tax Act, 1922 (herejpafter cafled “the 1922 Act”), as 
amended by the Indian Income-tax (Amendment) Act, 1939 (hereinafter called “the 
amending Act”), means only a complete cessation of the business or whether it also 
includes the case of discontinuance of the business by the person formerly carrying 
it on as the result of the transfer or assignment of that þusineæ to another person 
who thereafter qarries it on. In thè case under appeal the High Court at Bombay 
(Beaumont C, J. and Kania J.) has given the wider meaning to the. word : in 
Meyyappa v. Commissioner of Income-iax, Madras; the High Court at Madras has 
given it the narrower meaning. ; 
The respondent P. E. Polson, had from some date before 1922 until January 1, 
1939, carried on business in coffee, butter, flour and casein under the style of Polson 
Manufacturing He had made profits and been charged to tax under the 
Indian Income-tax Act, 1918. On January 1, 1939, he assigned the business to Polson, 
Ltd., which thereafter-carried it on ° 

Part I of the amending Act, which includes the amendments of oa 25 and 26 of 
the 1922 Act, came into force on April 1, 1939, by virtue of Notification No. 7 of the 
Central Government dated March 18, 1939. ` . 
In May, 1939, the Income-tax Officer, Compania Cirie BoD iii S t 
to the respondent under @ 22(2)' of the 1922 Act for the assessment year 1939-40, 

on August 4, 1939, the respondent made aereturn which coditained an item 
Rs. 1,64,726 in respect of income from his business for the previous year, i.e, the year 
1938. , Before any assesement was made he submitted a revised return showing “Nil,” 
under all items. As his covering letter showed he based his return upon a claim tos 
be entitled to the benefit of the provisions of a. 25(3) of the 1922 Act as amended by 
the amending Act. This claim was rejected by the Income-tax Officer who on Novem- 
ber"29, 1939, passed an order under 8. 23(3) of the 1922 Act assessing the respondent: 
to tax on a total income which included the ifem of Rs. 1,64,726 in respect of the 
business. The respondent appealed toethe Appellate Assistant Commissioners who 
by an order paseed jon March 30, 1940, dismissed the appeal. The respondent there-. 
upon applied to the Commissioner of Income-tax, Bombay, Sind and Baluchistan, 
to review the assesement or to refer to the High Court for ita decision the following 
questions of law :— - 

aa Whether on the facts of the case your petitioner (the respondent) is entitled to the 
benefit of s. 25(3) of the Income-tax Act?” i 
2 Withee in yie Gf thie prolila of Seta i DUTY Di Ta ia oagabis by arier re i 
` tioner (the respondent) in respect of hia income from business of Polson Manufacturing Com- 
pany for the calendar year 1935 liable to assesment Ìn respect of the finandal year 1989-40.” 
The Commiseioner, expressing his bwn opinion thatethe respondent was not entitled 
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to ady relief -under the section, on Jun® 20, 1941, duly referred the case to the High | 
at Bombay. That Court, on October 1, 1941, delivered judgment answering 

in the reference in the affirmative. It is from this judgment that the 
Commissioner of’ Income-tax appeals, contending that the respondent is not entitled. 
to the relief claimed and that the referred questions should be answered in the negative. 

It is now necessary to refer to certain prbvisione of the Indian Income-tax Act 
upon the interpretation of which this case depends. 

It must jn the first place be borne in‘mind that under e. 3 of the Indian Income-tax 
Act, 1922 {which in this respect differa from the Epglish Income-tax Acts), the eub- 
ject of charge is not the income of the year of assessment but the income of the 
previous year. This was a change intrOMuced by the 1922 Act. Previously under 
the 1918 Act the subject of chagge was the actual income of the year of assessment. 
The result of this change was that, i'a buginess was in existence and earning profits 
in the year 1921 when the 1918 Act was in force and continued in existence in the 
year 1922 when the 1922 Act was in force, the owner would pay income-tax twice over 
on his 1921 profits. It was accordingly necessary in the 1922 Act to differentiate for 
the purpose of discontinued businesses between those which had, and those which had 
not, been charged to tax ynder the 1918 Act. is 

Section 25 of the 1922 Act! deals snith aseesment in tha case of discontiied busi- 
nesses. By sub-s. (1) it provides that, where any business on which income-tax was 
not at any time,charged under'the provisions of the 1918 Act is discontinued in any 
year, an assessment may be made in that year on the besis of the income, profits or 
gaina of the period between the end of the previous-year and the date of such dis- 
contimiance in addition to thd aseesament, if any, made on the basis of the income, 
profits or gains of the previous year: (This sub-section does not apply to the present 
case, but reference may be made to it as illustrating the purpose of the Act to make 
a eS ae ee 
has been carried on. 


e 


Gub-section (2) E ENTE SEE Krunn ahe Oit 
thie appea} turns. Before the amending Act of 1939 came into force it was in the 
f terms :— 


“(3) Where smy business, profession ar vocation on which tax was at any time charged 
under the provisions of the Indian Income-tax Act, 1918, is discontinued, no tax shall -be 
payable in respect of the income, profits and gains of the period between the end of the 
previous year and the date of suck discontinuance, and the asseatee may further claim that 
the income, profits and gains of the previous year shall be deemed to have been the income, 
profits and gains of the sald period. Where any such daim is*made, an assceament shall be 
made on the basis of the income, profits and gains of the sald period, and if an amount of 
tax has already been paid in respect of the income, profits and gains of the previous year 
exceeding the amount} payabic on the besis of euch ameatment, n refund aball be given of 
the difference.” 

The purpose and effect of this sub-section is clearly to give relief to a tax-payer 
who but for it would in the aggregate be chargèd with tax once in respect of every 
year’s income and twice ‘in respect of one year’s income. 

Section 26 of the 1922 Act deals by sub-a. (1) with assessments where at the time 
of making the assesament it is found that a change has occurred in the constitution 
of a firm and by sub-s. (2). with assessments where at the time of making the assess- 
ment it is found that there has been a succession. It is a ‘section which distributes 
a tax already charged as between old? and new members ofa firm ‘or between the 
predecessor ‘and the successor in a business. In its original form it provides ‘that in 
the case of a succession tho aseesement shall be made.dn the succeseor as if hë had 
been carrying on the business througheut the previous year and had received the 
whole profits for that year. 
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E E E E came E E ‘ discontinued” and “ - 


` tinuance ” in s. 25 of the 1922, Act had been the subject of numerous decisions in he 


Courts of India, amongst them Commissioner of Income-tax, Bombay v. Sayjana & 
Co., Lid. Kelu Mal Shori Mal v. Commissioner of Ipcome-tax, Punjab, and Hanut 
tam Bhuramal v. Commr. of. I. T., Bikar,’ and it had been uniformly decided that 
these words did not cover mere change ‘of ownership but referred only to a complete 
cessation of the businesa Their Lordships entertain no- doubt of the correctness of. 
these decisions, which appear to be fh accord ‘with the plain meaning of the section 
and to be in line with similar degisions upon the English Income-tax Acts? Nor has 
their correctness been challenged in the judgment under appeal or in the argument 
before their Lordships. ° 

eo a ae aes troduced. by the amending 
Act impose a different interpretation upon s. 25°and it is contention that has been 
accepted by the High Court at Bombay. 

. The amendments eso introduced are as follows :— 

Section 25 (1) and (2) are not touched. iato a OB(3y ahe “the wod Obon 
tinued” there are interpolated the words * “then, unless there has been a succession by 
virtue of which, the provisions of suba. (4) bave been rendered applicable.” A new 
sub-s. (4) is introduced which is in the following terms :— 

“ (4) Where the person who was at the commencement of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 1939), carrying on any business, profession or vocation 
on which tax was at any time charged under the provisions of the Indian Income-tax Act, 
1918, (VH of 1918), is succeeded in such capacity by another person, the change not being 
merely a change in the constitution of a partnership, no tax shall be payable by the firet men- 
tioned peraon in respect] of the income, profits and geins of the period between the end of 
the previous year and tBe date of auchesuccession, and such person may further daim that 
the income, profits and gaina of the previous year aball be deemed to have been the income, 
profita and gains of the said period. Where any such claim is made, an assessment shall be 
made on the basis of the income, profite and gains of the said period, and, if an amount of 
tax has already been paid in respect of the income, profits and gains of the previous year ex- 
ceeding the amount payable on the basis of such amessment, a refund shall be given of the 


difference. N 
A new sub-a. (5) is also introduced, but it ds not relevant to the present question. 


Consequential amendments are made in sub-s. (6). 


Section 26 has also been substantially amended, but it is convenient to pause and 
examine the amendments to s. 25 before tuming to 8. 26. 


- It must first be noted that! the new sub-s. (4) of s 25 has no application to the 


“respondent. On. January 1, 91939, he ceased-to be the owner of the business. There- 


fore he Was not carrying it on “at the commencement of” the amending Act. Prima 
facie these words mean the date when the Act,comes into force, ‘i.e. on April 1, 1939. 


It is at any rate clear that they canno? fnean any* earlier date. 


The scheme of the amendment’ may then be observed. It id clear enough. Under 
the unamended Act relief wag giyen‘in respect; of a business, which had been tared ` 
under the 1918 Act, only when it was discontinued. It was thought desirable to extend 
, this relief to the case where there was not a discontinuance but there was a succession. 
° Thus upon a transfer the transferor qr predecessor would get the same relief as he 
would have got if the business had been discontimied. This provision is made by 
the new b-a, (4). But such rélief can be given omce only in respect of a business. 
Therefore, when the-owner, who transfers, hag got relief under sub-s. (4), it would 
not_be right for the transferee to get relief under sub-s. (3) if and when the bysiness 
is discontinued. For these reasons the words’ that have been cited are interpolated 


1 (1925) L L: R. 50 Bom. 87, ` -2 (1926) 3 L T, G UL 
: s. c. 27 Bom. L. R. 1471. 3 (1938) 6I T. R. 290. 
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in 8. (3). i ° 

This being the clear purpose and effect of the amendments, their Lordship see no 
reasch for thinking that they impose upon the word “discontinued” in sub. (3) 
any other than its natural meaning which had indeed received unanimous judicial 
ganction in the Courts of India, and they would further observe that it would only 
be a compelling context which could by virtùe -of an amendment require a different 
interpretation of words so construed. But in fact the amending. provisions so far 
from raiaing any doubt as.to thd meaning ascribed to “ discontinued” appear to en- 
force thatemeaning. Under the unamended Act 8.025(3) gave relief in the event of 
discontinuance : the amendmegt introduced a qualification, not enlarging dr altering 
the meaning of discontinuance but proving that, if there was a succession in respect 
of which relief was given, them should not be relief ‘upon discontinuance. ‘To con 
stue this provision as meaning that “ discontinuance ” ‘includes duccession appears 

` to do violence to plain language. 

It i, however, to & 26 and its amendments that much argument was directed. 
Sections 25 and 26 no doubt form part of a single scheme and their interaction must 
not be ignored. But 8. 26 is primarily directed, not to the circumstances in which 
relief from taxation is given but to the apportionment of tax where retief is not given. 
Its application to the case under appeal is not in doubt. It is sub-s. (2) of s. 26 as 
amended by the amending Act which applies, and, inasmuch as at the time of making 
‘the assesament, i.e. in November, 1939, the respondent had been succeeded in carrying 
on the business by the company, each of them became assessable in respect of his 
actual share, if any, of the income, profits and gains of the previous year. If the 
sub-section had not been amended, the company as the successor would have been 
assessable as if it had been carrying on the busipess throughout the prévious year and 
had received the whole of the profits of that year. The language of s. 26 both ir its 
original and in its amended form appears to be unambiguous and there is nothing 
in it that can throw any doubt upop the interpfetation which must be given to a. 25. 
It'is true that in the result the respbadent may have suffered a disadvantage. When 
he transferred his bisinesa to the company on January 1, 1939, he presumably did so 

Won. the footing of the existing law, including the unamended s. 26, so that he could 

count on the company as successor befhg assessed to the profits of the business of the 
previous year. It probably did not matter to him therefore that he would get nd 
` rief under s. 25(3). But by the time the assessment was made in November, 1939, 
the law had been changed and as the result of the amended sub-s. (2) of a 26 he 
became liable to an assessment not contemplated by himor his transferee. The relief - 
that is given upon discontinuance might ultimately acre to the company but that, 
he justly says, is not his relief. It is possible that there is here a flaw in the legisla- 
tive scheme which-fequites reinedy. It would appear prima facie at least that in such 
A case the burden of s6-called double taxation falls upon the tax-payer notwithstanding 
the plain intention of the section to avert it. But this is a.consideration which can- 
nbt be allowed to influence the clear interpretation of the section, though it may well 
afford grounds for amendirg legislation. 

In the result their Lordships agree with the reasoning and decision of Leach C. J, 
and Patanjali Sastri J. in Meyyappa v. Commissioner of Income-tax, Madras, rather 
than with that of the High Court of Bombay... 

The appeal must be allowed find the fwo questions referréd to the High Court by 
the Commissioner of Income-tax must be answered inthe’ negative.” The respondent 
must pay the appellant's costa of,this appeal and of the reference”, Their Lordships will 
humbly advise His Majesty accordingly. : ms 

Solicitor for appellant : Solicitor, India Office. y Bo og F 

Solicitors for respondent : Barrow, Rogers & Nevill. - RES a G S ts 
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FULL BENCH—INCOME ‘TAX REFERENCE. 


Before Sir Leonard Stone, Kt, Chief Justice, Mr. Justice Kenia, and Mr. Justice Chagla. 
_ Inte B. M. KAMDAR.” 


Indian Income-tax Act (XI of 1922), Se. 10—Profession; practice of —Closing of prattice— 
Outstanding professienci fees, recongry of —Whether such recovery is * income,” 
The aseessee carried on the business of furniture maker and also practised as a con- 
sulting civil engineer. Qn Febmeary 15, 1938, he converted tha business info a private 
limited company and became its full-time managing member on remuneration. He 
ceased to practise as consulting engineer fom, the sme date. During the rest of the 
year he collegted a sum of Rs. 12,302 as outstanding fees for work already done by him 
as a consulting engineer. In his assesqnent tg income-tax for the year 1939-40, the 
amount of Rs, 12,302 was taxed as his income during the accounting year 1938. A ques- 
tion having arisen whether the above amount was property treated as income even though 
it represented outstanding profesaional feea from a source which was closed during the 
relevant accounting period :— 
Held (by Kania and Chagle JJ.p Stone C. J. dissenting), that the amount of Ra. 12,302 
was peoperlf treated as income assessable to income-tax in"the hands of the assessce, 
subject to deductions permitted under a. 10 of the Indian Incommetax Act, 1922. 


THE aasessee, B. M. Kamdar, was the sole proprietor of the businesa of furniture 
makers which he carried on under the name of “Kamdar Karyalaya.” He algo 
practised as a consulting civil engineer. 

On February 15, 1938, he converted the business of “Kamdar Karyalaya” into 
a private limited company, called ‘ \Kamdar Limited,” and agreed to work as its 
full-time managing director on remuneration devoting his “time, attention and abi- 
lity” to the business. From the same date,*he ceased to practise as consulting 
engineer. $ 

From February 16, 1938, to December 31, 1938, Kamdar recovered a eum‘ of 
Rs. 12,302 as the outstanding fees for hig professional work already done.. 

He was assessed to income-tax for the year 1930-40, the accounting year beba, 
the calendar year 1938. The Income-tax authorities, in making assessment, treated 
the sum of Rs. 12,302 as his income and assessed it as such. 

The aseessee contended that the sum was not in fact liable to taxation since he bad 
ceased to do private professional work, in view of the formation of the company 
and had not undertaken any such work during the relevant accounting period. 

At the instance of the assessee the Commissioner referred the following question 
to the High Court : 

“Whether In the circumstances of the case the, outstanding professional fees which were 
realised by the assessee during the year under aseessment are taxable as a part of his income 
for that year?” 


The reference was first heard by £ bench consisting of Stone C.J. and Kania J.; 
but later it was heard by a full bench consisting of Stone C.J., Kania J., and Chagla J. 


. Sir Jamskedji Kanga, for the assesses. Neither under the Indian law nor under 
the English law aré the realisations of 4 person after be stope his businese his income. 
These realisations are in the nature of capital. Unges the law as it stands there is 
no mode of taxing a person after he stope his Rusinss Income-tax Commissioner v. 
Shaw, Wallace & Co. defines “income” and lays down that there must be a conti- 
nuous exercise of activity on the part of the-assessee to constitute carrying on of 


* Decided, March 23, 1945. Incometax . I (3982) L. R. AT A. 206, 
Reference No. 12 of 1944. 34 Bom. L. R. 1033. 
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busthesa for the purposes of taxation® It is not income within the meaning of 8. 4 
(Į) (a) of the Indian Income-tex Act, 1922. That section does not apply here. 
-Sectfoq 6 refere to taxable income and presupposes a source from which the income 
_ must come. It’ must therefore come from the one or other of the sources mentioned 
in a. 1h If it does not fall under any of-thoee sources it ie not taxable income at ° 
all „On the other hand, after a person etope business, the bad debts are computed as 
capital loss. -An asseseee cannot set-off the loeses of a business which had been die 
continued before the year of account*against the profits and gains of a current busi- 
ness: B.+C. G. A. (Punjab), Lid. v. Com. of Ingome Tax, Punjab. ' 
Where elaborate machinery ys provided for carrying ouf the taxing purposes of an 
Act and none of it ia applicable to tHBxassesament of.the profits of a certain class 
that would go far to shaw tbat the Legislature cannot have intepded to tax such 
profits : Colguhoun V. Brooks? e , . 
Commissioner of Income-iaxr, Madras ¥. Matkukeruppon Chettiar decided that 
foreign income when brought into India must be taxed. That case has no relevancy 
here. ° 
M. C. Setalved, for the Commissioner. Under the Act, does income case to be 
income, because the source from which it springs ceases to exist before it accrues? 
in the present case the vocation of the asseseee_is the source, because it is the carrying 
on of the vocation“by the assessee that the right to receive arose in him. The Shaw 
Wallace case lays down that income must flow froma source continuously. That 
which is received as compensation for a business being cloeed does not spring from 
the business. It cannot be called the fruit of-the tree of business. I submit that- 
even if the tree be dead it is none the less the fruit of the tree. Compensation as re- 
ferred to in that case and the carrying on of the business arp two different concepts. 
In this case it cannot be disputed that the receipts arose from the carrying on of the 
vocation. . . 
, The temm “income” not being defined in the Act, ite meaning has to,be gathered 
from the charging section, s. 3. Section 2(13); defines “total income” Section 4 
(1) laye down the mode of ascertaining total income. . There is nothing in s. 4 which 
„f mows that the source of the income should exist on the day of the receipts. The word 
‘income’ in s 4 cdnnot be identifed with taxable or assessable income Income 
having already been dealt with, s. 6 only gives the heads of income and is exhaustive 
8f taxable income. It cannot be argued that even though it arises from the business 
it cannot be called income because the business has ceased to exist. It cannot-affect 
the nature of the receipts. All that s. 10 requires is that income must arise from a 
business -carried on by the aseessee. Sections 6 and 10 are no indicia to determine 
the definition of*the word “income” but only lay down a method of its computa- 
tion. The last head under s. 6, namely “other sources”, is wide enough to cover 
income derived from eny source and therffore s. 6 is exhaustive. Section 12 gives 
the residual head whicti covers all heads not covered by the previous sections. If a 
particular. item falls under s. 4, it must come tnder any of the s. 6 ta 12. There is 
nothing in these sections to limit) the ambit of s. 4. See Probhat Chandra Barua v. 
The King-Emperor+ Refers. to Commissioner of Income-tax, Bombay V. Chunilal 
Mekieo® . A i 
There is nothing in the provisions of the Act which restricts the meaning of 
the word ‘income.’ Gopal Sarat Narain Singh v. Commissioner of Income-tax, B & O.* 
lays down that anything, which can®be described ad income is taxable under the’ Act 


1 (987) 5LT.R.279 °% ° s. c 32 Bom. L..R. 1641. 
2 (1889) 14 Cas, 498, 506. | 5 (1938) 40 Bom. L. R. 916, P.c. 
3 a) 97 L, R. 815, P.C. 6 (1935) 37 Bom. L, R. 817, P.C. 
4 (1990) L. R. 57 L A. 28, 239, r 
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if not expressly exempted. Refers to Kamakskya N. Singh v. Commr. of Income- 
Taz. The word ‘income’ is not limited by the worda “ profits or gains” and is npt 
necessarily a recurrent return from a definite source. 

The question is, is it income? The word “income” is a word E aan 
‘There ia nothing in s. 4 to limit the import of the word to income derived. from a 
source existing at the date of the receipt. Accrual and actual receipt are two separate 
concepts. The material time is the time of the receipt, and it makes: no difference 
that the source is non-existent. If a feceipt fråm a non-existent source is Pncome in 
case of foreign income, why, should, it not be sa in the case of Indian income ? 

After the amending Act®of 1939, s. 6 has been rergoved from the pedestal of a 
charging section and remains.only a section@f>r laying down the manner of chargea- 
bility of income. , 

There is nothing in the sections to show thafea proles on or vocation must sub- 
sist at the time of the receipt of the income. ¡Emphasis sought to be laid on the words 
“carried on by him” is in no way justified. 

Viewing s. 4 in the correct perspective it is erroneous to say that the machinery of 
the Act breaks down. The facts of B. C. G. A. (Punjab) Lid. v. Commsr. of Income- 
Tat, Punjab, beipg different from this case, it has no application here. Commissioner 
of Income-iax, Madras v. Mathukaruppon and Bennett v. Ogston. (H. M. Inspector 
of Taxes*) bave no application to this case. Hillers and Fowler v. Murray (H. M. 
Iaspector of Taxes?) lays down that such receipts are income but that they are not 
taxable. It is income even under the English cages. But thanks to the technicalities 
- of the English Income-tax law it is exempted in England from taxation. No such 
principle is involved here. The English Act proceeds entirely on an accrual basis 
and not on cash basis., Behari Lal Mullick, In re shows the distinction between 
the English and Indian “ Income- tax law. : 

Sin Jamshedji Kanga, in reply. The queer résult of harping on s. 4 as standing 
by itself is that according to the othfr side income, for a professional man, ariags 
twice. Section 4 cannot be read apart from the scheme of the Act. The Skaw Wallace 
case is clear on that point See also Probhat Chandra Barua’s case. Refers to 
Chunilal B. Mehta’s case at P- 529 and Dome tar Appellate T ribunal, Bombay ỌN, 
Ramkrishna.” 

P A AEA E E E T See Indian 
« Tron & Steel Co., Lid. v. Commissioner of Income-tax, Bengal.‘ 

In view of Shaw, AEE E 12 has no application. 

2 M. R M. Cur. adv. vult. 


— STONE C. J. E E DARE T of the Indian, Income-tax Act, 
1922, and comes to us direct from the Commissioner under the option given to the 
ageessee by the 1940 Act. The reference arises” out of an assessment to income-tax 
upon the assessee for the assesement year 1939-40 in respect of the accounting year 
previous, which in this case is the calendar year 1938. 

The assessee was assessed to income-tax by an assessment order dated March 23, 
1939, in a total sum of Rs. 34,731, made up as the asseasment order shows of 
ipcome from four sources, namely salary (director's remuneration), profession, interest 
and a one-third share from the estate Of a Mr. Kamdar. The item ‘in dispute is 
Rs. 12,302, which, in the agsesamept order, is described as: PSE EE 
from outstandings during calendar year 1938 as per Sill book.” 

Before February 15, 1938, the asseasee had -cditied on the business of a iaae 
dealer under the name of “ Kamdar Karyalaya,” and he also carried on a professional 


1 (1943) 47 Bom. L, R. 545, P.C. , (1927) I. L. R. 54 Cal. 630, FB 
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practice as a consulting engineer. Oh February 15, the asesee sold his furniture 
bysiness to a limited company which had been formed for the purpose of taking it 
over: dJnder the terms of the agreement for sale, the arsessee agreed. to devote the 
whole of his time and attentiqn and abilities to the business of the company ; and, 
at any tate, on February 15, 1938, if not before, his -practice of-a consulting engineer 
had þeen wholly discontinued. The exact dat& of such discontinuance is in some. doubt, 
but in this Court it was agreed by counsel that February 15, 1988, should be taken 
as the date of discontinuance. The sum of RÈ. 12,302 representa the asseasce’s out- 
standing professional fees earned from his practicegas a consuling engineer previously 
to January 1, 1938, and paidyo or received by the asese during -the calendar year 

1938. It follows that, if a certain view Olhis matter was taken, the sum of Ra. 12,302 
tio ie eo E 
on or before February 15, 1938. e  . lion. ee ee 

The question referred to us is as follows : ere eas 

“Whether in the circumstances of the tase the cutstandiog professional fees which were 
realised by the assesses during the year under amemment are texable-ae part of his income 
for that year?” . 

Fis n e aa a op R nae 
in the sense of the assesament year, which was 1939-40, long before which the businesa 
had been discontinued and in which no part of Ra. 12;302 was received, but the pre- 
vious yéar, that is to say, the accounting year 1938. 

The industry of ‘counsel, to whose clear and able arguments we are much indebted, 
has not discovered any decision under the Indian Income-tax Act as to the outstand- 
ing fees which come in after the discontinuance of the practice by retirement of a 
profesional man who keeps his books on a cash basis. In spite of s. 25 of the Act, 
to which I will refer later, it appears to have been assumed by the. Income-tax 
authorities that such fees are liable to be to tax in the subsequent year. To 
quote from the opinion of the Commissioner of tax in this case : “e sum which 
clearly: represents income from a profession would escape assessment merely because 
„be has chosen to maintain his accounts on the cash basis.” 

When this matter came before my brother Kania and myself, we felt considefable 
difficulty in discerning from the cross currenta set up by the divers facts of the 
gecided cases in which the nature of income taxable under the Indian Act has been 
considered, any principle which would cover the important question, which arises for 
decision on this reference, and accordingly the reference has been reargued before this 
full bench. It is with regret that I find myself compelled to take a different view of 
this matter from that taken by my learned brethren, and it is, therefore, not without 
diffidence that I shall proceed to give my reasons for the conclusion to which I have 
come, as the result of the arguments ‘which have been addressed to us and an exhaus- 
tive examination of the Act itself and of the cases in which the nature of taxable 
income has been. considered. To my mind this complex question admits of a simple 
answer, namely that in the circumstances of the case the receipt after the discon- 
tinuance of the profession of outstanding fees is not income, profits or gains to which 
the Act applies. ~= 

It will be convenient, in the first place, to examine and consider the relevant sections 
of the Act and then to refer to certain reported cages in which the Judicial Committee 
of the Privy Council has exprefsed opinions on the structure and scheme of the Indian 
Act and upon the nature of the indme taxable under it. At the outset, however, it 
should be observed that it ia the Indian Act after the 1939 amendments had been intro- 
duced with which we have to deal, whereas all the cases, which have come before the 
Judicial Committee and to which we*have been referred, ate concerned with the 1922 
Act æ amended from time to time, but before the 1939 amendments Can into 
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Section 3 provides that where any Act of the Central Legislature enacts that, ingome- 
tax i ° 

“shall be charged for any year at any rate or rates, tax at that rate or those rates shall 
be charged for that year in accordance with, and subject to the provisions of, this Act in 
respect of the total income of the previous year of every individual, Hindu undivided family, 
company and local authority, and of every firm and other association of persons or the part- 


ners of the firm oc membera of associatifa individtally.” e 
“ Total income” is defined by sube. 2(15): of the Act as follows : : 

“* Total *income’ means total amount of i profité and gains referred to in sub- 
section (1) of section 4 computed in the lgid down in this Act.” 

Turning to subts. 4(7), it is in these terms : . ° œ 


“ Subject to the provisions of thie Act, the tital income of any previous year of any person 
includes all income, profits and gains from whatever source derived which— . 
* (a) are received or are deemed td be received in British India in such year by or on 
behalf of such person, or 

“(b) if sch person is resident in British India during sud? year,— 

“ (i)  accrueeor arise or are deemed to accrue on arise to him in British India during 
euch year, or 

“@) accrue or arise to him without British India during such year, or 

“ (#4) having accrued or arisen to him without Britiah India before the beginning of 
such year and after the Ist day of April, 1993, ‘are brought into or received in British India 
by him during such year, or 

* Ce) if such person is not resident in British India during such year, accrue or arise or 
are deemed to accrue or arise to him in British India during such year.” 
These sub-sections are followed by a number of Provieos and Explanations, which 
Principally concern the position when income arista outside British India. Sub-section 
(3) exempt, from taxation certain classes of income, such as income frorn charities and 
agricultural income. 

Section 4 completes Chapter I, which is intituled “ Charge of Income-tax” 
-Chapter II is concerned with “ Income-tax authorities.” = 
Section 6 heads Chapter III “ Taxable Inconte,” and is as follows : 
6. “Save as otherwise provided by this Act, the following heads of income, profits and 
gaina, shall be chargeable to income-tax in the manner hereinafter appearing, namely :-* 

(+) Salaries. 

(#) Interest on securitics. e 

(š) Income from property.¢ 

(iv) Profits and gains of business, profession or vocation. 

(v) Income from other sources.” 
Section 7 deals with “ Salaries” sg 8 wifi nieve Gu acaurition A ; 8. 9 with “ Income 
from property” ; whilet æ- 10 and 12, with which we are particularly concerned, deal 
respectively with “ Profits and gains of busines, profession or vocation” and “ Income 
from other sources.” Section 11, which formerly dealt with “ Professional earnings,” 
has been dropped by the 1939 amendments, which have enlarged the ambit of s. 10 
s as to cover ‘ ‘ business, profession or vocation.” 

‘The other relevant sections are : s. 13, which makes the method by which accounts 
are kept of a business, profession Sr vocation of maferial importance; a 24, which 
provides for the set-off of lowes under one heac of s. 6 against gains under one of 
the other heads ; 8. 25, which is permissive and provides what may be done when a 
business or profession ia discontinued. 

Section 10 is as follows : . 

“(1) The tax shall be payable by an assessee under the head ‘ Profits and gains of buai- 


e 


n, 


} : 
19%.) KAMDAR, In re (F.R.)—Stone C. J? 747. 


nese, profession or vocation’ si pds Wi iie oie ia iay aaa a 
carried on by him. 
“82 ee See a Se eee ene renee 


There follow, se aeses circa east atte ae a aie oes 
euch as rent, repairs, interest on capital botrowed for the purposes of business, pre- 
miume on insurance and depreciation, implemented by Provisos and Explanations 

SectioA 12 is as follows : 

“ (1) The tax shall be pryable by an assessee undeg the head ‘ Income from other sources’ 
in respect of income, profits and gains of every kind which “may be included in his total 
income (if not inctuded under any of the heads). 

“(2) Such income, profits and gai be computed after making allowance for any 


of making or earning such income, profits or bains, provided that no allowance shall be made 


This time there follow sub-paragraphs explanatory of the excluded allowances. 
Section 13 provides: , 

Tuite ibe unl ates lull A E E E A Sakae oa 
accordance with the method of accounting regularly employed by the assessce : 

” Provided that, if no method of accounting has been regularly employed, or if the 
method employed ia such that, in the opinion of thd Income-tax Officer, the income, ‘profits 
and gains cannot property be deducted therefrom, then the computation shall be made upon 
such basia and in such manner as the Income-tax Officer may determine.” 

In this case the assessee regularly kept his accounts on a cash basis, and there has 
been no challenge to the propriety of his methods. Section 24 makes provision for 
the setting-off of losses sustained under one of the heads of ‘s. 6 against profits made 
under another head of that section. The section is: . 

“(1) Where any assessce sustains a loss of profits or gains in any year under any of the 
heads mentioned in section 6, he shall be entitled to have the amount of the loes set off 
against his income, profits or gains under any other head in that year :” 
~ Again, there follow a number of Provisos with regard to -the setting-off of losses. 
Section 25 is as follows : e 
“(1) Where any business, profession or vocation on which income-tax was not at any 
dime charged under the provisions of the Indian Income-tax Act, 1918, is discontinued in any 
year, an assesament may be made in that year od the basis of the income, profits or gains 
of the period between the end of the previous year and the date of such discontinuance in 
addition to the assesment, if any, made on the basis of tf income, profits or gains of the 
previoua year. 

“ (2) Any person discontinuing any such business, profession or vocation shall give to 
the Income-tax Officer notice of such discontinuance within fifteen days thereof, and, where 
any person fails to give the notice required by°this sub-section, the Income-tax Officer may 
direct that a sum shall be recovered from him by way of penalty not exceeding the amount 
of tax subeequentty assessed on him in respect of amy income, profits or gains of the business, 
profession or vocation up to the date of ita discontinuance.” 

Sub-section (3) deals with the discontinuance of business, profession or vocation which 
was charged under the provisions of the Indian Income-tax Act, 1918, and it provides 
that, except inthe case of a succession, no tax shall be payable in respect of the income, 
profits and gains of the perio@® between the end Of the previous year and the date of 
such discontinuance, and also provieles that the assessee may further claim that the 
income, profits and gains of the previous year shall be deemed to have been the 
income, profits and gains of the said period. No regard ‘has been paid to this section 
in the assesament of the assessee to-tax, no assesament has been made under it for 
the fraction of the year January 1 to February 15, 1938 (both inclusive). No reliance 
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Has been placed upon its operation by the Comrflissioner of Iùcórbe-tåx. Irideed there 
et tle ee 
‘the Indian Income-tax Act, 1918, or not- ° 

Looking at the scheme of the early sections, cus wale adn Se tise 16300 A 
Ate, as it seems to me, that under s. 3 tax is to be charged for any particular aesess- 
ment year in respect of the total income “of the previous year, which, by the conjoint 
efféct of sub-3. 2(15) arid s. 4, is the total amount of i income, profits ahd gains (imclud- 
ing all income, profits and gains from Whatever source derived) which are rebeived or 
are deemed to bé received in British India or which accrue or arise or are deemed to 
accrue or arise in British India in the accounting yearscomputed in the manner laid 
down in the Act. Three matters relevant®o this apparently simple arrangement 
must be noticed. e First, that income is nowhere defied, ad’ that the search for a 
definition of-it, which has Agitated economists arè lawyers wherever a civilized order 
of society exiets, is presented in all its unsatisfying perplexities by the Indian Act 
Secondly, that the manner of computation laid down by the Act forms an integral 
part of the definition of “total income” Computation, it is to be observed, doeg 
not form a part of the charging éection, but is introduced into ‘the definition of thé 
total income to be brought to tax. y, that both as. 3 amd 4 are expressly made 
“subject to the provisions of this Act.” 

What is chargeable to tax is the total amount of income, profits and gains circum- 
scribed by thre ideas, that ia to say, the irrelevance of derivative sources, the connec- 
tion with India ‘and computation as laid down by the Act. 

The charge to tax never operates upon a gross amount. The correlation of the 
three words, income, profits and gains makes this clear, for although income may be 
either gross or net, both, profits and ggins presupposed that the expenditure laid out 
in order to produce them has already been defrayed. 

Tt is not, in my opinion, the’correct method of approach to say that what is charged 
to tax by sae 3 and 4 are gross receipts and that you then distribute those groes ra- 
ceipts to the appropriate heads of income in s. 6 throwing into “other sources” any- 
thing that will not fit the four preceding heads : all this being for the purpose Of ascer- 
taining the proper allowances and deductions tó be made under each head, so that 
the truncated total of grose receipts remaining is the taxable balance. The correct 
method of approach in my judgment is to treat nothing as being charged to tax 
by the Process of computation laid down by the Act, the status of income, profits 
gains emerges. If thie be the correct approach, then what is taxable under the Act 
is semething capable of beinge processed by the machinery of computation laid down 
by the Act for inchislon in what the Act describes as the total amount of incime, 
profits and gains. 

The fees outstanding from time to time of a pormo mah, who admittedly 
“keeps his books on'a cash basis, must, for the purpose of being processed to inconie, 
profits And gaina, come either under head (iv) “ Profits and gains of business, profed- 
stom or vocation,” dealt with bys. 10, or under head (2). “Income from othet 
sources,” dealt with by s. 12. Section 13 is mandatory, income, profits and gaifis 
shall be computed, for the purpdses of æ. 10 and 12, in Sane aa the method 
are Sm E A E E re came eet ee The - 
nexus between it and eub-s, 2(15) is not unimportant 
a he ronda aad gine ieee Ge Fees eae pao ak Goa 
carried on by the assessee, and from these profif$ or gains certain stated allowances 
are to be deducted. Do the words “carried on, by him” mean carried on by the 
assessee in the assessment year or the accounting year, or do they mean carried 
on by the assessee at any time? If the latter, it would be difficult to find a terminal 
point ; since even if the profession was in fact terminated, BO lune. an tere wania 


. 
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single outstanding fee, the profession*would still notionally be “carried on,” so that 
ig any future aseesement or accounting year in which an outstanding fee was received, 
ther would have to be a head of assessment under s. 10. of the Act If so, the 
aseessce myst He entitled to any permisible allowances, deductions and set-offs men- 
tioned in sub-a. 10 (2) and s’ 24 in order that his total income might be computed 
under the Act, eo that if on the termination of the profession there are outstanding 
debts of the profession which come within the permitted deductions, they would have 
to be breught into computation in tht year in*which they were actually paid, eg. by 
sube. 1042) (#4) the amount of interest in of capital borrowed fór the pur- 
posea of the profession, if such capital were not paid off béfore or upon the determina- 
tion of the profesion, would ‘be a a pernegsible deduction in future years, and if this 
exceeded the amount of outstanding” fees received in any such future year, it must 
fellow that under s. 24 tis lie gtd be, ect off against other beads of income as if 
the profession was still being carried on. To quote again from -the Income-tax 
Officer's opinion : i 

“The asesee was accounting for his income on cash basia. Hence, he must neces 


sarily recover the outstandipga till they are exhausted and until these are exhausted the 
business is deemed to have continued.” 2 


There does not appear to me any justification in the Act for artificially: continuing a 
non-existing profession in this way. In my judgment, for a receipt to be assessable 
to tax under s. 10 it must be a receipt in respect of an existing business; profession 
or vocation capable of being processed to profits or gains by the method of computa- 
tion laid down by s. 10. The Act itself has solved the problem of professions which 
are discontinued by s 25. Why advantage of that section was not taken in this case 
by the Income-tax authorities it is difficult to understand except on the ground that 
the Crown was not satisfied with tax on that portion of the fees received between 
January 1 and February 15, (both *inclusive), which under 3. 25 could clearly have 
been assessed to tax and which were receipterof the profession while the profession 
Waa still being carried on. ` 

Turing, then to s. 12, are the outstanding fees when received “income from other 
sources?” In order to be sọ, it would mean that some new source of income, profits 
or gains sprang up either on Januasy 1 or on February 16, 1938, composed of the 
fees then outstanding. So far as the fees received on and between January 1 and 
February 15 are concerned, this clearly is‘not the case, the profession was then being 
carried on and these receipts, less the proper allowances, could; and; in my opinion, 
should have been assessed by the conjoint operation of,ss. 10 and 25. On February 
15 the profession ceased and according to the assessee’s method of accounting there was 
left over a list of bookdebts owed by debtors who were in arrear in the payment of 
their fees. In my opinion, having regard to the method of accounting employed by 
the assessee, these debts when collected af not income from otber sources. There 
is nothing continuous about them and they are incapable of repetition, and the very 
fact that s. 25 is wholly silent with regard to them, though it deals with the situation 
in which they arise, negatives, in my opinion, their assessability to tax. 

Before referring to the decided cases, some of the changes wrought by the amend- 
ing Act of 1939 must be noticed. In new sub-a. 2(15) reference to subs. 4(1) is 
introduced in lieu of the words * ‘ from all sources to which this Act applies” and the 
important words, “computed # the manner lait? down in this Act,” are substituted 
for the words “ computed in the mamner laid down. in s. 16.” The scope of old s, 16 
is of very limited operation. In new s. 3, tax is to be charged “in respect of the 
total income,” whereas formerly tax was charged “in respect of all income, profits 
and gains.” The consequential changes in s. 4 are no less important’ The new 
words, “Subject to the provisions of this Act,” are substituted for thecald words 
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“Save as hereinafter provided, this Act shall %pply.” I have alice the: | 
amendment to s. 6. The amendment to s. 12 harmonizes with the amendments rg- 
ferred to above. By the new section, tax is payable in respect of “income, pfbits 
and gains of every kind which may be included in his total income,” whereas formerty 
it was payable in respect of “ income, profits and gains of every kind and from every 
source to which this Act applies.” ~ $ 

In my opinion, these amendments are material and must be bome in mind in any 
consideration of the cases which have Been decidèd under the Act of 1922. » 

The first case is Probhat Chandra Barua v. The King-Emperor: In that case 
certain recgipts were held tbt to be agricultural incomg so as to exempt them from 
taxation under the Act. Lorg Russell of Kgllowen, delivering the judgment of the 
Board, considered the scheme of the Act and said (p. 238): 

“Tt would appear that the purpose of a. 3 is to cttyrge imcomBtax at the current rate for 
the time being, and that the purpose of a 4 is (by sub-a. 1) to confine the tax to income 
actually or artificially accruing or arising or received in British India, and (by subs: 3) 
to exempt specified classes of income from tax. 

“ Although Chapter I is entitled ‘Charge of income-tax’, the real charging section would 
appear to be s. 6, which occurs in Chapter III.” 

Having stated that the income of a samindar would not Be chargeable under the 
head “ property ”, and that if chargeable it would be under the head “ other sources,” 
his Lordship continued (p. 239): :— 

“Section 12 deals with that head, and requires close attention. Section 12, sub-s. 1, pro- 
vides that the tax shall be payable by an assessee under that head : ‘In respect! of income 
profita and gains of every kind and from every souros to which this Act applies (if not 
included under any of the preceding heads).’ These words appear to their Lordships clear 
and emphatic, and expressly framed ao ag to make the sixth head mentioned in a 6 des- 
cribe a true residuary group embracing within it all sources of income, profits and gains 
provided the Act applies to them, ie. provided that they accrue or arise or are received in 
British India gr are deemed to accrue or atise or to be received in British India, as provided 
by a. 4, subs. 1, and are not exempted by virtue of s, °4, subs. 3.” 
Dealing with the incidence of taxation,.hia Lordship observed (p. 240):— . 
“The tax is upon ‘income, prota and gains.” It is not a tax on gross receipts. With 
this fact in view, each section which deals with one of the first five ‘heads’ specified in 
a. 6 contains, where proper, specific provisions for the necessary deductions and allowances 
to be made for the purpose of arriving at the taxable balance. Section 12, which deals with 
the general residuary group, is necessarily framed in general terma and authorises the alow- 
ance of any ‘expenditure (not being in the nature of capital expenditure) imcurned solely 
for the purpose of making or earhing such income, profits or gains.’” 

The next case is Incometax Commissioner v. Shaw, Wallace & Co.* In that case 
the assesece-company, which carried on the business of distributing agents in India 
for two oil companies, received from each of those compeniea a solatium on the 
termination of the inter-company arrangements ; and the question was: whether the 
sums thus paid by the two oil companies were liable to income-tax in the hands of 
the aseeseee-company. One of the fuestions formulated in the reference was (p. 211): 
“Tf it could be said to be income, profits or gains. within the meaning of the Act, was it 
liable ta be ‘assessed under either of the s. 10 and 12 of the Act, inasmuch as (1) it was 
not the profits or gains of any business carfied on by the assessces within the meaning of 
a. 10 of the Act, nor (2) income, profs or gains from other sources within the meaning of 
a. 12 of the Act?” . 


In delivering the judgment of the Board, Sir George Lowndes said (p. 212): 
“The objeci of the Indian Act is to tax ‘income,* a temm which it does not define. It 
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is expanded, no doubt, into ‘inome, profits and gains,’ but the expansion is more a matier 
of words than of substance. Income, their Lordships think, in this Act connotes a periodical 
menejary return ‘coming in’ with some sort of regularity, or expected regularity, from 
definite gources. The source is not necessarily one which is expected to be continuously pro- 
ductive, but it must be one whoge object is the production of a definite return, exctuding 
anything in the nature of a mere windfall. Thus income has been likened pictorially to the 
fruit of a tree, or the crop of a field. It is esfentially the produce of something which is 
often loosely spoken of.as ‘capital’ But capital, though possibly the source in the case of 
income from securities, is in most cases Rardly more than an clement in the process of pro- 

e 
Having referred to and quoted s. 6 of the Act, his LordaHip continued (pe213):— 

“The claim of the taxing authorities is the, the sum in question is chargeable under head 
(iv) business. By 8. 2, sube. 4, busindes ‘inchides any trade, commerce or manufacture, 
or any adventure or concemin the of trade, commerce or manufstture’ The words 
used are no doubt wide, but underlying ench*of them is the fundamental idea of the com 
tinuous exercise of an activity. Under s. 10 the tax is to be payable by an essemee under 
the head business ‘in respect of the profita or gains of any business carried on by Aim.’ 
Again, their Lordships think, the same central idea: the words italicised are an esential 
constituent of that which is to produce the taxable income : it is to be the profit earned by 
a process of production. «And this is bome out by the provision for allowances which 
follows. They include rent paid for the premises where the business is carried on; the 
coat of current repairs in respect of such premises; interest on money borrowed for carrying 
on the business, otc.” 

And later hig Lordship observed (p. 215) :— 

“Their Lordships will only add that the reasoning of this judgment wouki apply equally 
if the appellant based his claim on head (vi) ‘other sources’ and the corresponding provi- 
sions of a, 13,” : . e 

There followed in 1985 the case of Comissioner of Income-iax, Madras v. Mathu- 


karuppon Chettier In that! case the asseasee was the partner in a moneylending busi- , 


nea, and on diæolution his share of the profitf was paid ta him in Colombo outside 
British India. Interest on capital amounting to Rs. 38,305 together with a greater part 
of the capital sum due was however paid to hin in Madras ; and the question arose : 
Whether this sum thus received in British India as interest on capital was a capital 
recelpt or income assessable to tax ° Lord Atkin, delivering the judgment of the 
Judicial Committee, said (p. 816): . 

“The account taken on dissolution ascertains what is due to the partners fod profits, and 
what is due for capital. It can hardly be suggested that the partners share according to 
thelr capital propottions in the whole assets of the partnership. This sum due fot undrawn 
profits was and remains a sum due by the partners to eachepariner: and necessarily ranks 
first before the sams due for capital can be distributed. In other words, on dissohition of u 
partnership an outgoing partner has the right to receive not as in the case of a shareholder in 
winding up a company only a share of the ases : but to receive payment of his profite, 
profits which were his before dissolution and do not cease to be bis on dissolution. In their 
Lordships’ opinion, the respondent received this payment in India as a payment of profits 
and was properly aseessed.” ; 
Later in the judgment their Lordships point out that their decision did not cover 
cages where undrawn profits had, with the consent of all parties, been invested in tbe, 
business so as to increase the capital account ; nor had they had to consider any 
special provisions of the partnership articles which might affect the matter. 

The next case is Income-tax’-Commissioner, Bombay Presidency and Ades v. 
Chunilal B. Mehta of Bombey.* In“that case the asseseee, who carried on business 
as a broker in Bombay, entered jnta certain future delivery contracts for the purchase 
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pud' sale of- commodities in various foreign markets from parties outside British Ipdia. ` 

No delivery was either given or taken, and the profits of such contracts were not receiv- 
ed in British India. Sir: George Hankin delivering: the judgment .of the Board sid 
(pp. 347-348) :— 

“ Their Lordships do not consider that the Indian Income-tax Act is patient of this con- 
struction. They will first deal with the argement, based-on s2..4 and 6, that the respondent's 
business is the source of the profita, and that the sections require that the situation of the 
source should determine the place where the profits arise. This in their ips’ view, 
is a straming of the sections, The effect of a 6 is to classify profits and gains under different 
heads for the purpose of prpviding for each appropriate rules for computing tHe amount ; 
its language is ‘shall be chargeable . ... in the manney hereinafter appearing’, One of 
the heada is ‘ Business’, whid as a head ofafoope stands alongside Salaries, Interest on 
securities, Profesakohal earnings, and Other sources. Trug, classification of income is 
according to the character of the source, and it has Been held that ‘ income, profits and gaine’ 
as distinct from casual receipts and from other forms of neceipt or enrichment, involve the 
idea of a periodical money return from a definite source. (Income-tax Commissioner v. 
Shaw, Wallace & Co) It may further be said that sub-s. 1 of s. 4 having used the word 
or notion ‘ source’ the words which follow ‘ accruing or arising’ are language in consonance 
therewith. But the list of ‘ heads’ in & 6 is a list of sources not in the sense of attributing 
the income to one property rather than another, one business ratħer than another, but only 
in the sense of attributing it to property as distinct fram employment, or business as distinct ` 
fiom investment. Sections 4 and 6, taken together, say of business profits that they are 
taxable on certain conditions slated in s. 4 and in a manner to be laid: down in a later 
section. When one comes to that section (s. 10) and not before, a further idea is introduced. 
‘The tax shall be payable by an assessee under the head “ Business” in respect of the pro- 
fita or gains of any business carried on by him.’ What is to be learnt from an examination 
of the language of sub-s..1 of a 4— income, profits or gains as, described or comprised in 
@..6, from whatever source derived’—is that s. 6 is intended as describing different kinds of 
profit, and that if the condition ‘accruing, or arising or received in British India’, etc., is 
satisfied by the profits, they will not escape by reason of amy quality or circumstance of the 
source. There may be room for the view that, having regard to the aixth head in s. 6, the 
words ‘from whatever source derived’ are surplusage; even so, they are not there as a 
guide to the place where profita accrue of arise, but to make clear that for. another purpose 
source is irrelevant. There is every presumption -that in such a section in an Indian Act 
the legislature intends the exact language of the®section io be the test of liability. To 
answer the question, ‘Do these profits accrue or arise in British India?’ by asking another, 
* What in the sense of. a. 6 ia the source'of these profits, and is it situate in British India 8’ 
Bes So rat aeto rea eat te wha, the afatit ee eed eee 
what it discards.” è 

N EE ET E E E E E E A 
volume of the Indian Tax Reports, oe a the position before the 1939 
Amending Act. 

The first of those cases is Indian Iron’ Steel Co., Ltd. v. Commr. of Income-Tax, 
Bengal? The sgeessee-company agreed to: acquire and take over the whole of the 
property of another company as existing on the date of transfer, which was December 2, 
1936, and the assessee-company continued the business which it purchased’ in con- 
qunction with its own existing business) Both companies had to their respective 
credit large sums of unabsorbed depreeiation allowance which, under the Act, they 
could set off against future profitg, December 2, 1986, came within the accounting 
period, which was from April 1, 1936, to March-3L“following, and it was held that 
the purchaser-company was Dot entitled to hae the depreciation allowance of the 
vendor-company computed on the one cost of the assets of the vendor-company 
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for the whole of the previoug year but only up to the date of succession. Lord Porter 
E pecans ny NE Ar A 

Indim income-tax is assessed and paid in the next succeeding year upon the results of 
the year before. If then Compgny A sold its business to Company B in the first of the two 
years, apart from the provisions of Section 26(2), the former company could not be assessed 
and would not be lable for any profits it then made, because it would not be carrying og 
the business in the next year for which in the normal course the assessment would be made 
and in respect of which tax,would be die, nor woflld Company B be liable except for any 
period during which it had iteelf owned the busines, and made profits, because the tax 
under Seation 10(1) is.anly ‘ parable byan ames iiet thë naad © pases An repect 
of the profita or gains of any busthess carriedpa by bhim. ” : 

The remaining case is : Kamgkshya N. Singh v. Commr. of Income axt That case 
concerned the assessability fo tax of gertain royalties, and delivering the judgment of 
ibe Board Lord Wright, having dealt with the nature of the mining lease and the rights 
of the lessee thereunder and having referred, without approval, to the pictorial simile 
of “income” given in the Shaw, Wallace case, stated (p. 552): 

“There is, therefore, in their Lordships’ judgment, no real justification for treating the 
royalties as capital peymegta. They think that they” are ‘income’ within, the meaning of 
the Act, whatever may be the exact definition of that word in the Act. Its applicability 
maay, in particular cases, differ because the circumstances, though similar in some respects, 
may be different in others. Thus the profit realised on a sale of shares may be capital if 
the seller is an ordinary investor changing his securities, but in some instances at any rate 
it may be income if the seller of the shares is an investment or an insurance company 
Hoe A E bs eae a ee ee oe 
of that character, Income again may consist of a series of separate receipts, as it generally 
does in the case of professional earnings. The multiplicity of forms which ‘income’ may 
. aume is beyond enumeration. Generally, however, the mere fact that the income flows 

from some capital assets, of which the sithpleet illustration is the purchase of an annuity for 
a lump som, does not prevent it from being income, though in some anslogoys cases the 
true view may be that the payments, thugh spread over a period, are not income, but inatal- 
ments payable at epecified future dates of a purchase price.” 

Phe arguments and submissions of counsel have in large measure ranged round 
# these cases in endeavours to show tbat one or some of them are decisive of the 
case before us. But when all has been said, the basic question is, whether the 
receipt of these outstanding fees after the profession has been discontinued are taxable 
income. It seems to me that the view I take is consistent with these authorities In. 
the language used by Lord Russell of Killowen in deliveriag the judgment in Probkat 
Chendta Barua v. The King-Emperor (supra), “it is nt a tax on grose receipta”, 

and the sum of Rs. 12,302 in the case before us is unquestionably made up of gross 
receipta ; it ig not a “taxable balance.”. 

Evek if His pictatial sorle tbe found ti Was napne Gn ine Gass ol Incomeltan 
Commissioner v. Shaw, Wallace & Co. (supra) is to be discarded, the Rs. 12,302 can 
‘be tested in the light of the observations in that ‘case. It does not comply with “ the 
fundamental idea of the continuous exercise of an activity ;” nor can any part of 
the Rs. 12,302 come within “the same central idea” being “in respect of the profits 
or gains of any business.carried on by him,” except such part of the Re. 12,302 ns 
-was received on or before February 15, 1938. 

The case of Commissioner of Fycome-tax, ‘Madras v. Muthukaruppen (supra) is, 
in my opinion, not in point, because inethat case what was brought into British India 
were profits, profits existing and which were the assessee’s before the dissolution of 
the partnership firm, so that the} in fact represented a taxable balance and not a 
gross receipt. , . aou 
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The case of Commr, of Income-tax, Bombay v. Chunilal B. Mehta (supra) Gealt 
with the geographical quality of the source and not with the nature or compositign 
of the receipt, which, apart from the question of source, was admittedly a prefif and 

» a profit from the continuous exercise of an activity. . 

The case of Kamakshya Narain Singh v. Commissioner of Income-tax (supra) is 
strongly relied upon by Mr. Setalvad in his argument on behalf of the Crown, but 
the nature of the receipts in that casg, royalties derived by virtue cf a mining lease, 
and the receipt of outstanding fees in the case before us, are fundamentally different. 
The passage in the judgment delivered by Lord Wright that : “ Income is*not neces- 
sarily the*recurrent return from a definite source, thoygh it is generally of that char- 
acter,” shows that there may +e exceptions # any comprehensive definition of “ taxable 
income” which may be attempted. Indeed, thgt case mages it clear that what may 
be taxable income when received by one man would be a capital receipt in the hands 
of another. It is the circumstances of each case which must be examined in the 
light of the general scheme and the specific provisions of the Indian Income-tax Act. 

Various cases decided in the. High Courts in India were referred to in the argu- 
ments before us. South Indian Indystrials, Ltd., Madras v. Commissioner of Income- 
tax, Madras! art B. C. G. A. (Punjab) Lid. v. Com. of Insome-tax, Punjab,’ are in 
favour of the view which I take of this problem. On the other hand, a full bench 
decision in Calcutta, Bekari Lal Mullick, In re, is to the contrary. Having regard to 
the decisions in the Privy Council already referred to, I do not think it would be 
profitable to enter into any exhaustive discussion on the Indian decisions. In my 
judgment the answer to the question referred to us in this case is that that portion 
of these outstanding fees which was received from January 1 to February 15 (both 
inclusive) ought to have been asseseed under s. 25 of the Act, and, had they been, 
they would have been liable to income-tax and that the balance peing that portion 
received on and from February 16 till the end ‘of the calendar year is not assessable 
to income-tax. In deference to the &ble argumepts that have been addressed to us, 
there are two further aspects of the matter which I desire to mention. Although’ in 
my judgment, the primary answer to the question in this case is, that outstanding 
fees which come in after the determination, of the profeasion which earned them are 
not receipts capable of cumputation as incon#, profits or gains within the meaning 
of the Act, the question can also be answered by saying that having regard to the 
terms of 8. 13 tax has.notionally already been paid in respect of the outstanding fees 
during the continuance of the business. - 
The English cases of Bermett v. Ogston (H. M. Inspector of Taxes)* and Hillerns 
and Fowler v. Murray (H.°M. Inspector of Taxes) were relied upon by Sir Jam- 
shedji Kanga. They must be approached with the caution enjoined by the Judicial 
Committee in numerous cases to the effect that ¢he Indian Act and the English statutes 
are not in pari materia. However, as stated by Lord Greer in the case of Hillems and 
„Fowler v. Murray (H. M. Inspector of Taxes) (supra), the reason why the outstand- 
“ing fees of a professional man, which come in after the discontinuance of the pro- 
fession, are not taxable in England is “by reason of the technical application of 
«the provision of the Taxing Acts.” Although the scheme of the English and the 
Indian Acts is very different, the teobnical satisfaction of .tax antecedently, in my 
opinion, ig equally ‘applicable. 

Lastly, the question of the relevant year was adstmbrated, that is to say, whether 
the year, to which the termination of the pfdfession is relevant, is the accounting 
year or the assessment year. In Indian Tron & Sted Co., Ltd. v. Commr. of Income- 


1 (1934) Iae A (1930) 15 T. C. 374. 
2 (19%7)5LTR 5 (1932) 17 T. C. 77. 
3 (1927) I. L.R. 7 Cal. 630, F. B. 
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‘Tax Bengal Lord Porter in delivery the judgment of the Board states that in 
thg case of a succeasion to a business (p. 336): 


Pipes » Company A sold its bysiness ta Company B in the first of the two years, apart 
from the provisioris of Section 26(2), the former company could not be assessed and would 
not be Hable for any profits it then made, because it would not be carrying on the business 
Fee unt Year for which in the normal coarse the assessment would be made and in ree 
pect df which tax would be due.”. 


EE Toi (he special GO N ASG te ease DSL ES 
cases of succession, the relevant year is the assesment year and not the accounting 
year. In my opinion, in the cpse of the discontinuance of a business, profession or 
vocation the same result would follow butgfor the provisions of e. 25. 

Accordingly, for the reasons gtated above, it is my opinion that the question re- 
ferred to us ought to be answered ig’the pegative. 


Kanu J. I had an opportunity of reading the judgment just delivered by the 
| learned Chief Justice. After giving it anxious consideration I regret I am unable to 
agree with his view. 

This is a reference made under e. 66(2) of the Indian Income-tax, 1922, by the 
Commissioner. The relevant facts are that the assessee was the sole*proprietor of a 
business run in the name of “Kamdar Karyalaya” and was also carrying on the 
profession of a consulting civil engineer in Bombay. The business of “ Kamdar 
Karyalaya” was converted into a limited company, styled Kamdar, Ltd., on February 
15, 1988, and the assessee was appointed the “ managing member” of the company. 
The business of “ Kamdar Karyalaya” was transferred to the limited company. The 
question before us does not relate to that part of the transaction. 

After February 15, 1938, the assessee did not carry on the profession of a consult- 
ing civil engineer as before. The accoynting year of the assessee was 1938. In respect 
of his profesaional earnings he kept accounts on the basis of receipts and his income 
of fhe previous years was computed on that footing. In respect of his*income in 
1938, the asseasee contended that as he had ceased to carry on the profession of a 
consulting ‘civil engineer in 1938 he was not liable to be assessed in respect of his fees 
for that year. In the alternative, it was urged that, in any event, after February 15, 
( 1938, each outstanding (professional) fees as were received by him were not income, 
begause he had ceased to carry on the profession of a consulting civil engineer and 
the recoveries were debts. It is common ground that these receipts were fees to which 
the asseseee became entitled because of the practice of profession before February 15, 
1938. ` It was contended on his behalf that where the ‘“tarrying on of profession” 
ceased, the source had come to an end and therefore there could-be no income in 
respect of the profession thereafter. In support of this conterition counsel relied on 
the following obvervationa of Rowlatt °J. in Benett v. Ogston (H. M. Inspector of 
Taxes)* (p. 378): 

“When a trader or a follower of a profemion or ypeation dies or goes out of business . j 
and there remain to be collected sums owing for goods suppHed during the existence of the 
business or for services rendered by the professional man during the course of his Hfe or his 
business, there is no question of assessing those receipts to income-tax ; they are the receipts , 
of the business while it lasted, they are arrears of that business, they represent money which 
was earned during tha life of the business and are taken to be covered by the assessment 
made during the life of the business, whether that alMeament was made on the basis of 
bookings or on the besis of receipt.” se 
The same learned Judge in Hillerns v. Fowler v. Murray (H. M. Inspector of Taxes)* 
again observed as follows (p. 81): 


1 SA ET oe i 2 (1930) 15 T. C 374. 
& 46 Bom. L. R. 235, pc. 3 (1982) 17 T. C. 77. 
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“Under those circumstances, the question is whether, during this year of assessment ending 
April, 1927, they were trading, If they were not trading they could not be assessed any 
more than a retired professional man can be assessed if after he retires he receives fees from 
clients or patiente according to what his profession is—and, if pou like, also pays streams of 
rent for the premises in which he formerly carried on his* business.” 

Counsel for the assessee very atrongiyerelied on Income-Tax Commissioner v. Shaw, 
Wallace & Cot In that case the respondent company carried on businese at Calcutta 
2s merchants and agents of various*companiés and had branch offices im different 
parts of India. For a number of years prior to 1928 they acted as distributing agents 
in India of the Burma Oñ Co., Ld., and the Anglo-Persian Oil Co., Ld., but had no 
formal agreements with either company. Jp or about" 1927 the two companies joined 
and decided to make other arrangements fof distribution of their products. The 
respondents’ agency with the Burma Oil Co. way accordinfly terminated on December 
31, 1927, and that of the Anglo Persian Co. on June 30, 1928. Some time in the 
first half of 1928 the Burma Oil Co. paid to the respondents Rs. 12,00,000 “as full 
compensation for cessation of the agency ” and in August of the same year the Anglo- 
Persian Oil Co. paid to them a sum of Rs.‘3,25,000 as “ gompensation for the losa of 
your office as agents of the comparly.” These expressions were accepted, as correctly 
describing the nature of the transactions. On behalf of the Commissioner it was sought 
to be argued that these payments were income in 1928 and liable to be taxed. The - 
contention was negatived by the High Court at Calcutta and also by the Privy Council. 
Sir George Lowndes in his judgment observed as follows (pp. 212-214): 

“The object of the Indian Act is to tax ‘income’, a term which it does not define, It 
is expanded, no doubt, into ‘income profits and gain,’ but the expansion is more a matter 
of words than of substance. Income, their Lordships think, im thia Act connotes a periodical 
monetary return “coming in” with adne aort of regularity, or expected regularity, from 
definite sources. The source js not necessraily one which is expected to be continuously 
productive, but it must be one whose object is the production of a definite return, excluding 
anything in*the nature of a mere windfall. Thus ingome has been likened pictorially to jhe 
fruit of a tree, or the crop of a field.... 

“The daim of the taxing authorities is that the sum in question is chargeable under head 
‘(iv) business. By s 2, sube. 4, business ‘includes any trade, commerce or manufactwre, 
or any adventure or concern in the nature of trad, commerce or manufacture’ The words 
used are no doubt wide, but underlying each of them ig the fundamental idea of the com- 
tinuous exercise of an activity. Under s 10, the tax is to he payabld by an asuesses unger 
the head business ‘in respect of the profits or gains of any business carried on by kim.’ 
Again, their Lordships think, the same central idea : the words italicised are an essential consti- 
tuent df that which is ta produce the tarable income: it is to Be the profit earned by a 
process of production. And this is borne out by the provision for allowances which follows... 
“Follawing the line of reasoning above indicated, the sums which the appellant seeks to 
charge can, in their Lordshipe’ opinion, only,be taxfble if they are the produce, or the result, 
of carrying on the agencies of the oil companies in the year in which they were received by 
the respondenta. But when once it is admitted that they *were sums received, not for carry- 
ing on this business, but as some sort of solatium for its compulsory cessation, the answer 
seems fairly plain.” 

«Towards the close of the judgment it wad observed as followa (p. 215): 

“Their Lordships will only add that tle reasoning of this judgment would apply equally 
if the appellant based his claim on head (vi) other sources and the corresponding provisions 
of a. 12.” R 

Relying on these observations it was argued’that in order to constitute “ income” 
the sum must flow or grow out of a source in, existence in the accounting year. In 
this connection the provisions of s. 24 of the Act were also relied upon. It was pointed _ 


1 (1982) L. R. 59 I. A. 206,30 M Bom. L. R. 1033. 
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out that unless the business was carrfed on in the accounting year, the loss of the 
previous year, which was carried over and permitted to be set off, could not be set 
off, Section 24 permitted such set off only when the same business was continued. 

It waa urged that while es. 3 apd 4 were charging sections, Chapter III commencing 
with s. 6 dealt with “ taxable income.” Under s. 6 it was provided that income shall 
be shown under five heads and the fourth had was “profits and gains of business, 
profession or vocation” Income under that head was dealt with in s. 10. That runs 
as follows": : i : 

“The ta® shall be payable by an assessee under theghead ‘Profits and gains of business, 
profession or vocation” in respeg: of profit or gains of any business, profession or voca- 
tion carried on by him.” v A 

It sas urged that the vegy idea of jncome postulates the existencesof source in the 
year in which it is taxed. Unless the source existed it could not be stated that it was 
income of the business or profession carried on by the asseseee. Contending that the 
allowances provided by 3. 10 were all in respect of a source which existed in the ac- 
counting year, it was argued that if no machinery was provided for allowances to be 
given on the footing of rece#pts, it was a strong argument for holding that the amount 
received after a source had ceased to produce further income was rotetaxable. : 
On the construction of the Indian Income-tax Act it was contended that unless the - 
income fell under any of the heads mentioned in æ. 6 to 12 it was not taxable income. 
It was argued that s. 6 and not s 4 was the charging section and the heading of Chap- 
ter III and the words of a. 6 were relied upon in this connection. Counsel also relied 
on Probkat Chandra Barua v. The King-Emperor, where at p. 238 it was observed : 
“ Although Chapter I is entitled ‘Charge of Income-tax’ the real charging section would 
appear to be a, 6, which occurs in Chapter IL” , e 
It was strenuously urged that the governing section was s. 6 read with a 10 and not 
8.4. It was contended that the scheme of the Indian Act was to tax alk income on 
the accrual basis, and in respect of jncome fror business and other sources although 
the tax was on that basis, for computation the Act had permitted different methods 
under s. 13. That, however, was only for computation. The result was that once 
thé income of the “previous year” wae taxed and the source ceased at the end of 
the year, there remained nothing to taf in the next year when the source did not exist. 
In respect of s. 4(1)(@) it was contended that the same applied to receipts by non- 
r&idents only and not to all persons. All were taxed alike on accrual basis as under 
the English Income-tax Act of 1918- 

Against this it was contended on behalf of the Commissioner that the English law 
was different in material respects fram the Indian Incofme-tax Act and observations 
found in the English cases should not be considered relevant. It was urged that s 4 
was the charging section and the only relevant question was whether the amount could 
be included in the expression ‘ total income” under that section. Once an amount 
was classified as ‘income’, it did not alter its character because it was received later. 
“Ag regards the allowance and set-off permitted dnder w: 10 and 24 respectively it was 
argued that the same were permitted as provided in those sections, and s. 10(2)(#) 
was wide enough to cover expenditure laid out for business or profession even though, 
it had ceased to be carried on in the accounting year. 

Our attention hae not been drawn to any decision on the construction off a 4-after 
its amendment in 1939. Therefore it is desirable first to look at the provisions of 
the Inconié-tax ‘Act in force in the afeesament year. It is common ground that the 
Act as amended in 1939 is applicablg to the case before us. In order to appreciate 
the rival contentions of the parties it is necesaary to notice the relevant provisions of 
the Act of 1922 and consider the same with the amended provisions of the Act of 


1 (1930) L. R. 57 I. A, 228, 3. © 32 Bom. L. R. 1541, 1547. 
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1939. -Thie is. material because several’ decisions -of the Privy Council 
which have been relied on were pronounced on the wording of the sections of the 
Act of 1922. The Act of 1922 was an Act to consolidate and amend the law gelating 
to income-tax and super-tax. In s. 2(15) the expresgion ‘ total income’ was defined 
as follows : “‘ Total income’ means total amount of income, profits and gaina from 
all sources to which this Act applies computed in the manner laid down in section 16.” 
Section 3 provided that the rate applicable to the total income of the aseeseee would 
be the rate prescribed in the Act of th Central Legislature from time to timë. Section 
4, subes. (I) and (2), Were in these terms :— 


“4 (1) Save lan bernal pkodided, ha Ace wall anr 46 a oone ia e 
as described or comprised in section 6, from@@hatever source derived, accruing, or arising, 
peared a NaN E aa A de 
or to be received in British India. s 

(2) a cant ahd patie a a a a women cee 
dent in British India shall, if they are received in or brought into British India, be deemed 
to have accrued or arisen in British India and to be income, profits and gains of the year in 


whid, they Be Se received orBrongtit Det wri ret ending the. faci that: they did. not ad aderit 
or arise in that year.” 


l ea’ TEA E E E E A E E E 
certain kinds of income, e.g. agricultural income, income arising or aœruing in a State 
af India, charitable income, income of local authorities and several others. Chapter 
III was headed ‘Taxable Income’ and s. 6 was in these terms : 

“6. Save as otherwise provided by this Act, the following heads of income, profits and 
gains shall be chargeable to income-tax in the manner hereinafter appearing, namely :— 


(i) Salaries, . A 
~(i) Interest on securities, 
(#4) Property, j 
(iv) Bysiness, » 
(v) Professional earnings, : e 


(vi) Other sources.” k 
Section 10, sub-s. (1), provided as follows : ° 

“Tax shall be payable by dn assessee under the*head ‘Business’ in respect of profits and 
gains of any business carried on by him.” 

Sub-section (2) provided : “ Such profits and gains shall be computed after making 
the following allowances namely :”... Section 11, sub-a. (1). provided as follows :— 

“Tax shall be payable by dy assessee under the head “ Professional earings” in respect 
of the profits or gains of any profession or vocation followed by him.” 

Sub-section (2) provided : 

“Such profits or gains shall be computed gfter making the following allowances, namely :— 
(i) any expenditure not being in the nature of capital expenditure incurred solely for the 
purposes of such profession or vocation, and not being personal expenses of the assesses...” 
Section 12, sub. (1), provided as follows :— 

“ Tax shall be payable by the asseasee ander the head ‘ Other dources’ in respect of income, 
profits and gains of every kind and from every source to which this Act applies (if not includ- 
ed under any of the preceding heads).” ° 
Sub-section (2) provided : 3 

“Such income, profits and gains shall be computed after making allowanose for any er- 
penditure ‘(not being in the nature of capital erpênditure) incurred solely for the purpose 
of making or earning such income, profits or gains, provided that no allowance shall be made 
on account of any personal expenses of the assessee.” 

The relevant part of s. 13 was: Income, profits and gains shall be computed for 
the purpose of ss. 10, 11 and 12 in accordance with the method of accounting regularly 
e 
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‘employed by the asseassee. Section 16 dealt with certain general exceptions which are 

material. The rest of the sections are not material to the present discussion. 
If the amended Act of 1939 “ Total income” is defined in a. 2(15) in these terms: 
““* Tofal income’ means total amount of income, profits and gains referred to in sube 
{1) of s. 4 computed in the månner laid down in this Act.” For the present discussion 
there was no material change in s. 3. Sectign 4 was recast and the material portions 
run‘as follows : 

“4, (£) Subject to the provisions ef this Actp the total income of any previous year of 
any peop inctudes all income, profits and gains from whatever source derived which— 
(s) ee ee ree 
of such person, or 

(b) Fick peed ae slit 4a Baa ede deta ea seer = 

($) PE EEE era E E ae a 
year, or 

(#) EE sine ty E E E E A ang ea aa a 

(ii) having accrued or arisen to him without British India before the beginning of such 
year and after the Ist day of April, 1933, are brought into or received in British India by 
him during such year, or , 

(ce) if such person is not resident in British Intlia during such year, accrue or arise or 
are deemed to accrue or arise to him in British India during auch year *” 


‘Then follow various provisions for exemptions of different kinds of income. Section 
6 of the amended Act is in the same terme as before except that the fourth head is 
“ profits and gains of business, profession or vocation” all put together. and head 5 
ia omitted. Section 10 was also correspondingly amended and runs as follows: 
“10. (1) The tax shall be payable by an assesses under the head ‘profits and gains: 
of business, profession or vocation’ in respect of the profit or gains of any business, profession 
or vocation carried on by him. 
(2) SSE EOE ain AN Di Cea RR Oe nae Renn pee 


° (xi) a Gareateg iste ae ok ade penn ea 
of the agseasee) laid out or expended wholly and exclusively for the purpose of such business, 
profession or vocation ;” . 

Section 11 is deleted by the Act ef 1939. Section 12 remains unchanged. Section 
13 remains as before, after omitting all reference to s. 11. 

° The whole contention of the asseseee ia based on the argument that as the source 
of income, viz. the practice of profession had ceased in the year 1938, the receipts 
after February 15 were not income and not liable to tax. This argument cannot be 
accepted because it cannot be stated that throughout that year the squrce was not in 
existence. It is admitted that the assessee ceased to act as a consulting architect from 

February 15, 1988. Therefore, the, utmost which could be urged is that the source 
cedsed to exist on February 15, 1938. ee 

The question then arises if in respect of the fees earned for work done and completed 
in 1937 and up to February 15, 1938, thereeis a difference, if the receipt was on or 
before February 14 or after February 16. The argument urged by the assessee would 
make a Ciera mate auoput abe to Ta, Boonie ene ee eee 
accounting year. : 

Te ahene OF We anad A oi OS anam to bestia Chapter I, in which 
æ. 3 and 4 are found, is headed, ‘Charge of ingeme-tax.’ As the words ‘total income’ 
on which the charge has to be madg occur in 8. 3, it is necessary first to find out what 
that expression means under the Act. The second question is whether it is assessable 
in the year in question, becaifse thè law considers it the asseasee’s income of the pre- . 
. vious year. The definition of total jncome found in e. 2(15) shows that in respect of 
pe/amoant ty De mended ny ie. canes ore nes ae (1) The income, 
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profits and gains should be referred to in s. 4, qgib-s. (1) ; and (2) it should be œm- 
puted in the manner laid down in the Act. This is an artificial definition for the 
purpose of the Act. The main body of sub-s. (1) of s. 4 provides that the total ineonfe 
of any previous year “includes” all income, profits and gains from whatever*source 
derived. Having ascertained that it is such income, ‘and the receipt ia not of any 
other class, the next thing is to turn to cla. (a), (b) and (c) of the sub-section. The 
clauses show, (a) that it should be received or deemed to be received in British India 
in such year, or (b). if such person is gesident in British India, it accrues of,arises or 
is deemed to accrue or arise to him under cla. (i), (4) and (iti) in such yegr, or (c) 
if such person is not reaidgnt, it his accrued or arisen to him in British India during 
such year. ° It cannot be disputed that the words used if s. 4(7) (a) relate to the first 
receipt after the accrual of intome. Once iis received by the party entitled to it, in 
respect of any swbeequent dealing with thea said amd@unte it cannot be said to be 
“received” as income on that occasion. “Sectioh 4(1) (b) is not limited only to 
income accrued to the person in the previous year. Clause (iii) covers income received 
in foreign country between April 1, 1934, and the beginning of the previous year, 
but brought into British India in the previous year. Moreover, the words in the main 
body of the section do not refer to any period during which fhe income, profits or gains 
have been derived. There appears no justification for reading“ in the previous year” 
in the main body of the section. The limitation of time is found in appropriate words 
in each of the clauses. According to s. 4 therefore two questiona arise: (1) whether 
the amount in question is income, profitsand gains, from whatever sources derived; and | 

(2) whether such income falls within the words found in subs (a), (b) or (c). If 
the answer to these questions is in the affirmative, the next process is to ascertain 
if such income is excluded under s 4(3) from tax. This is material because 
the heading of this section is “ Applicability of the Act”. Section 4 itself excludes 
certain income, like agricultural income or income of charitable trusts from taxation. 
if it was so excluded, the samé ceased to be income for the Act, and no computation 
is necessary tp be made. If the amoun? passes thege tests, it becomes income referred 
to in s. 4(7). 

According to s 2(15), one has next to compute the: income in the ‘manner 
laid down in other parts of the Act. Section 6 is in Chapter III which is headed 
“Taxable Income”. That section enacts that tĝe following heads of income, profits 
and gains shall be chargeable to tax in the manner thereafter appearing. Tt is clear, 
therefore, that s. 6 does not attempt to define income òr prescribe limitations on in- 
come. It only sets out the heads under which income, which has been referred to in 
s. 4(1), is chargeable. The heads which are particularly dealt with in sa. 7, 8, 9, 
10 and 12 do not also attempt to define the conditions under which the income is 
charged. They prescribe the manner in which the charge, under each head, has to be 
made. That appears to me to be the scheme, because in respect of each head a differ- 
ent method of computation in respect of ‘flowances is prescribed. If the Income-tax 
Act contained only the provisions found in s. 2(15), (3) and (4), the’ gross income 
would be liable to tax, because there wofild be no provision for any deductions for ex- 
penses incurred in order to earn the income. Bearing that in mind the wording of ss. 6 
and 12 should be particularly noticed. Having arrived at the total income liable to be 
taxed under s. 4 the scheme of the Act is mot to tax such gross income, but to tax what 
is legitimately considered his i after allowing for expenses incurred to earn 
the gross income. Therefore, the of the groes recejfts is not made taxable as one 
item. Certain heads, covering particular sources,“are specified in s 6 and the provi- 
sion is that “the heads” mentioned therein “shall be chargeable to income-tax in the 
manner” thereafter appearing. The section begins ‘with the words “Save as otherwise 
provided by this Act” so as not to exclude the operation of any other section permit- - 
ting a deduction. The result is that s. 6 specifies five heads and provides that under 
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those heads income shall be chargeable in the manner appearing thereafter. The last 
head is necessarily made a wide reaiduary head so as to cover and include everything 
whick had not fallen under any of the other heads but was included in the expression 

“total Income”: Because of the generality of that head the deductions permissible 
under s. 12 are necessarily gerferally worded, so as to achieve the result of finding 
out the net income of the agsessee under tha head. In my opinion, s. 6 to 13 are 
thus ‘not the charging sections but are inserted in the Act for computation of 
the net ingome of the assessee. This censtructiom is in accord with the view that under 
the Act ingome, and not several incomes, is taxed. Indeed this is the view taken by 
Lord Russell in Probhat Chandra Barua v. The Ring-Eneperor, where at p. 240 he 
stated that the echeme of the ct is not to tax the gross receipts,and the different 
heads specified in 8. 6 are for the purpose Wf arriving at “the taxable balance after the 
necessary deductions and allowances sare made from groes receipts.” In Income-tax 
Commissioner, Bombay Presidency Ond Allen v. Chunilal B. Mehta of Bombay? at 
p. 347 Sir George Rankin stated that the effect of s. 6 was to classify the profits 
and gains under different heads for the purpose of providing appropriate rules for 
computing the amount of tax. He further stated (even when there was an express 
reference in s. 4(1) to s. b in the Act before its amendment in 1939) that s. 6 is 
intended as describing different kinds of profit and that if the condition “ accruing, 
arising or received in British India, etc.” is satisfied by the profits, they will not 
escape the tax by reason of any quality or circumstance of the source. 

Again s. 7 to 12 divide themselves into two parts. Sections 7, 8 and 9 provide for 
charging tax, irrespective of the manner in which the aseessee keeps his books. Salaries 
have to be charged as earned, whether the same are received or not by the assesaee in 
the accounting year. Interest on securities under a. 8 is to be charged to tax if it is 
receivable by the asseasee, Le. irrespective of thd question whether it is received or not. 
Under s. 9 the income from property is charged on the bona fide annual letting value of 
the property of which the assessee is the ownes, irrespective of the question whether 
such value as computed by s. 9(2) is received or not. This must be computed subject 
to the limitations and provisos found in that section. The important fact to remember 
is that the method of accounting adopted by the assessee is immaterial for these sec- 
tions. Sections 10 and 12 stand on q different footing. In addition to the manner 
in which the income is to be computed and the deductions allowed under each of those 
sections, s. 13 provides that the computation shall be in accordance with the method 
of accounting regularly employed by the assessee, unless the income-tax officer in any 
individual case finds that the method so adopted does not disclose the true income of 
the assessee. Except for that contingency s. 13 requires the department to compute 
the income according to the method of accounting regularly adopted by the assessee. 

The Income-tax Act has never attempted to define the word “income”. The result 
ig that at different times Judges have described the word in different language. Apart 
from the definition of “income”, the scheme of the Act therefore is clear. The argu- 
ments based on deductions and set off found in a 24 do not for this purpose affect 
the material question. Once the income is found to be referred to in s. 4(1), and is 
computed in the manner laid down in-the Act, the same is taxable under s. 3. The 
amendments made by the omission of a. 11 should be particularly noticed. In the 
body of s. 10 the words “ Profession or vocation” are added while in sub-a, (2), where 
deductions are provided, cl. (2#)—-which was the enly clause for deductions under old 
a. 11—is bodily included, without any change. The result is that a general head (xii) 
of allowanoes in respect of business, Which did not exist before, is now included in 
s, 10. 

The contention that a. 10 is an independent ection or that it controls in any way 
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the income referred to in s 4, subb. (Z), is, ia my opinion, unsound. I concede that ` 
the two sections have to be read together, but the process is to approach s. 4(1) fist, 
and, thereafter, for the purpose of computation, (as provided in the definition “in 
2. 2(15) ), the other sections of the Act have to be referred to. If the department seeks 
to bring a portion of income (as referred to in s. 4{1) ) to charge under the head 
“ Business, etc.”, the same should be cognputed according to the rules found in s. 10 
read along with s. 13. The amount of the total income referred to in a. 4(1) Having 
been first ascertained, the departmentehas to allocate it under the different heads men- 
tioned in s. 6, and if it does not fall under any of the specific heads 1 to 4, it must go 
under the general head “ Gther Sdlirces ”, because the scheme clearly is that all income 
referred to in s. 4(Z) must come for charge under ons or the other of the heads men- 
tioned in s. 6 and dealt within æ. 7to12% œ 

The Judicial Committee of the Privy Counci had Occasion to examine the scheme 
of the Indian Income-tax Act of 1922, and‘consid&r the meaning of the word “ income ” 
before the Act was amendefl in 1939. I shall therefore next consider those decisions, 
only with a view to ascertain their Lordships’ views about the scheme of the Act. As 
the word “income” is not defined in the amending Act also, those observations still 
hold good. In Probhat Chandra Barua v. The King-Emperor the question .arose 
about the assesfinent to tax the income of a zamindari. In the course of its judgment 
the Board considered the scheme of the Act of 1922 and noticed that it was an Act 
to consolidate and amend the law relating to tax. Sections 3 and 4 in Chapter I 
which was headed “Charge to Income-tax” were considered and it was observed 
“although Chapter I is entitled ‘Charge to Income-Tax’, the real charging section 
would appear to be s. 6, which occurs in Chapter III which was intituled ‘ Taxable 
Income’, and was composed of ss. 6 and 7 inclusive. The Board next considered 
the six sections following s. 6 and peinted cut that they dealt with greater particu- 
larity the items in respect of which the tax was payable by the aseeasee under the 
particular head, and those sections gave details of allowances and exemptions with 
regard to different heads. It next considered that income of zamindari would not,be 
chargeable under the head “ Property” because that head was confined to the annual 
letting value of buildings or lands appertaining thereto. It therefore held that a 12 
covered the case. The words of a 12 are in respect of income, profits and gains of 
every kind and from every source to which tis Act applies, if not included in any 
of the preceding heads. Their Lordships cbeerved as follows (p. 239) :— 

: . These words appear to their Lordships clear and emphatic and expressly framed “so 
as to make the sixth head mentioned in a. 6 describe a true residuary group embracing within 
it all sources of income, profitseand gains provided the Act applies to them, Le. provided that 
they accrue or arise or are rec#ived in British India or are deemed to accrue or arise or to 
be received in Britiah India, as provided by a 4, sub-s, 1, and are not exempted by virtue 
of a. 4, sub-a. 3.” 
passe ania das eee ya oca: Lais LHI clea dat all chante lic aeeouense 
by a. 4(1), and was not exempted by virtue of s. 4(3), was to be charged under one or 
the other of the heads separately merftioned in s. 6; and if it was found not to fall 
within the words of a particular head, it was embraced by the residuary group, vis. 
the last head, “ Other Sources.” The observation, that although Chapter I is intituled 
*“ Charge to Income-tax” the real charging section would appear to be s 6 which 
occurred in Chapter III, in my opinion, was due to the express reference to s. 6 in 
a. 4(1) of the Act of 1922. The iffome, profits and gains, to which that Act applied, 
therefore, were as described or comprised in a. &. Those words are now omitted from 
a, 4(1). In my opinion, therefore, those observations do not apply to s. 4(1) under 
the present Act. Two vital changes are ‘made if this*connection by the amending Act 
of 1989: (1) All reference to s. 6 is omitted in s. 4, and (2) in the definition of 
8. 2(15) there is an express reference to s. 4(1). It should also be noticed that the 
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division of e 4(1) into three causem is new and makes a vital change in answering 
the firet question, “What income is to be included in the expression ‘Total 
Incine’ ina 3?” This decision therefore supports the view that to ascertain the 
total income the first approach is to s. 4(1), next to a. 4(3) and then to allocate it 
under one or other of the heads described in a. 6, 

The argument advanced on behalf of theeassessee that this construction will result 
in a tax on groe receipts was also disposed of at p. 240 in the following terms : 

“The fax is upon ‘income, profita afd gains’. © Jt is not a tax on gross receipta, With 
this fact in view, each section which deals with one of the first five ‘heads’ specified in a 6 
containa, where proper, specific provisions for the neoffeary deductions and allowances to be 
made for the purpose of arrivimg at the tarable balance. Sect, 12, which deals with the 
general residuary group, is necessarily feame® in general terms and authorises the allowance 
of any “expenditure (not hging «n the nature of capital expenditure) inourred solely for the 
purpose of making or earning such inc@me, peofits or gaina.” 

It is therefore clear that the acheme of the Act is never to charge tax on gross receipts 
but all proper deductions, as preacribed by the Act, must be mihde in computing the 
total. 

In Income-tax CommisSoner v. Shaw, ‘Wallace & Co. the Privy Council considered 
the meaning of the ‘word “income” im connection with business. The facts 
of that case and the definition of “ income” given therein have been set out in the early 
part of this judgment. The amounts in that case were held not liable to tax because 
they were not the produce or the result of carrying on agencies but they were received 
as solatium for its compulsory cessation. It must be conceded that, if an amount is 
‘received, not as a fruit of the business, but as compensation for cutting off the tree, 
it cannot be called income in any sense of the word. It is on that ground that the 
Court rejected the contention of the taxing authority. The emphasis on the words 
“carried oa” in & 10 was to point put that the amount was not received for carrying 
on, but Yor not carrying on the business. To argue that the Privy Council had held 
in that case that unless the source was in existence in the year of assessment it should 
not be considered income at all, is a misreading of the judgment. The case is not an 
authority and does not purport to state that if the payments were in respect of their 
commission earned when the agencies subeisted, they were not income under s- 10 
because the receipts were after the termination of the agencies. Every case is an 
authority only for the proposition it lays down. The Board was not concerned in that 
“case with the question, “If the receipts were income of the agencies would it make any 
difference if they were received later on?” “In my opinion that case while defining 
pictorially the word “ income ” does not lay down the proposition urged by the assessee. 

In Gopal Saran Narain Singh v. Commissioner of Ihcome-tax, B. & 0.1 the Board 
had to consider the meaning of the word “income” and the application of as. 4 and 


12 of the Act. The facts shortly put ‘were these : The aseessee who owned a nine annas ~ 


ghare in an estate conveyed the greater portion of that estate to X who owned the 
remaining seven annas. The consideration of the transfer was (1) payment of the 
asgessee’s debts amounting to Ra. 10,26,937, (2) a cash payment of Ra 4,73,063, and 
(3) an annual payment of Rs. 2,40,000, to the asseasee for life. The contention - 
which was ultimately argued before the Privy Council was whether the annual pay- 
ment of Rs. 2,40,000 was liable to tax as insome. In delivering judgment Lord Russell 
at p. 821 observed as follows : 

“The word ‘income’ is not Ifmited by the words” profits’ and ‘gains’, Anything which 
can properly be described as income, ® taxable under the Act unless expresaly exempted, In 
their Lordships’ view the life annuity in the present case is ‘income’ within the words used 
in the judgment of this Board wich was delivered in the case of Imcome-tax Commissioner v. 
Shaw, Wallace & Co.” 


4 (1985) 37 Bom. E. R. 817, P.C. 
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According te that judgment therefore the Court had first to find whether the amount 
in question was “income” and if it was not exempted under the Act, it was liable te 
tax. The Board approved of the definition of the word “ income” given in, 
Wallace's case. 

In Income-tax Commissioner, Bombay Presidency ond Aden v. Chunilal B. Mehta 
of Bombay: the Board had occasion to consider again the applicability of se. 4 and 
6 in the matter of taxing a particular amount. The question was whether the amount 
was covered by the words ‘ en De SERED fon roretved a Brien Thee < Sir 
George Rankin observed (p. 347): e 
“They will first deal with the argument, based on s, 4 and 6, that the respondent’s busi- 
ness is the avurce of the profits, and that the sections requiné that the situation of the source 
should determine the place where the profits arif. Phis, in their Lordships’ view, ia a strain- 
ing of the sectiona® The effect of a 6 is to Classify ta°and®gaina under different heads 
for the purpose of providing for each appropriate rules for computing the amount ; ita langu- 
age is ‘shall be chargeable,..in the manner hereinafter appearing.’ One of the heads iš 
“ Business ”, which as-a head of income stands alongside Salaries, Interest on securities, 
Professional earnings, and Other Sources, True, the classification of income is according to 
the character of the source, and it has been held that “income, profits and gains” aa distinct 
from casual recetpig and from other forms of receipt or enrichment, involve the idea of a 
periodical money return from a definite source... But the list of ‘heads’ in a 6 is a list of 
sources not in the sense of attributing the income to one property rather than another, one 
business rather than another, but only in the sense of aitributing it to property as distinct 
from employment, or business as distinct from investment. Sects. 4 and 6, taken together, 
say of business profite that they are taxable on certain conditions stated in s. 4 and in a 
manner to be laid down in a later section... What is to be learnt from an examination of 
the language of sub-a 1 of s. 4 is that a 6 is intended as describing different kinds of profit 
and that if the condition “accruing, or ariging or received in British India,” etc, is satisfied 
_ by the profits, they will not escape by reason of any quality or circumstance of the source. 

. There is every presumption that in euch a section in an Indian Act the legislature intends 
the exact language of the section to be the test of liability. To anawer the question, “ 
these profita accrue or arise in British India?” by asking another, “ What in the sense 
s. & is the source of these profita, and is it situate in British India?” is to divert attention 
from that to which the statute points and to devote attention to what it discarda...Howe 
ever that may be, the profits of each particular busipess are to be computed wherever and 
by whomecever the business is carried on, but only on condition that they are profits ‘ accru- 
ing, or arising or received in British India...” (The italics ard mine.) e 
These observations clearly emphasise that while s. 6 is intended as describing different 
kinds of profits, reference must ea made to the words in s. 4 to ascertain what is income 
under the Act. 

In Kamakshya N. Singh V.” Comm. of Income-iax,* the Board had to Gaia 
whether royalty paid in respect of a mining lease under certain conditions was liable 
to tax. The contention that profits and gajns of business only were liable to tax and 
the word “income” was limited by those words was rejected by approving the fol- 
lowing observations of Lord Russell in Gopal Saran Narain Singh’s case : “ The word 
‘income’ is not limited by the words “profits and gains’. Anything which can be 
* properly described as ‘income’ is taxable under the Act unless expressly exempted.” 
The Board did not appear impressed by the pictorial definition of “income” given 
in Shaw Wallace's case. Lord Wright ih delivering judgment of the Board stated 
(p. 551): 

“But it is dear that such picturesque similes cannot be ‘used to limit the true character 
of income in general, and particularly when it is consfituted by mining rent or royalties.” 
The Board held that royalties were income within the meaning of the Act. whatever 
be the exact definition of the word. It was then observed as follows (p. 552): 

1 (1935) L. R. 65 I. A. 332, 2 “(1943) 47 Bom. L. R. 545, PG 
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“Income is not necessarily the recurrent retum from a definite source, though it is gene- 
really of that character. Income, again, may consist of z series of separate receipts, aa it 
Qenegally does in the case of professional eamings. The multiplicity of forms which ‘income’ 
may saume is beyond enumeration.” 

None of these decisions in ‘my ‘view support the contention that the source must 
be in existence at the time of receipt. In fact'a 4(1) (b) (Hi) shows that income 
may have accrued in England in 1934, and although the source may have ceased in 
1938, if the same was brought in British India in 1940, it was taxable. If tbe exist- 
ence of the source is immaterial for this sub-clause, I see no reason why it should be 
considered material for the construction of the worfls in the main part of s, 4(1). The 
opening words of s. 4(2) “ Subject to the provisions of this Act...” are inserted only 
to find out if any income, which is relerr@M to in s. 4(1), is exempted under the same 
section or another sectioneof fhe Ack As in my opinion ea. 6 to 12 are not sections 
defining or limiting the word “income,” the above quoted words in s. 4 do not support 
the contention of the assessee. The absence of all reference to s. 6 in & 4, and the 
words used in s. 6, make ss. 7 to 12 as laying down now only the manner in which 
the income (which has been referred to in s. 4) has to be charged, according to the 
rules of computation relating to each individual head found in the said sections. Hav- 
ing regard to the achem& of the Act the questions to be considered fre: (1) Whether 
it is income referred to in s. 4(1). (2) If so, whether it is exempted under a 4 or any 
other section of the Act. The next step is to divide the income so arrived at under the 
heads mentioned in s. 6 and compute the same in the manner laid down in those sec- 
tions. In respect of “ business” and “other sources” the provisions contained in a. 13 
have also to be applied. The result is the “total income” on which fax is to be levied 
as prescribed by s. 3 of the Act. E A ee 
culty in the plain reading of the Act. 

Counsel for the assessee also relied on B. c. G. A. (Punjab), Ltd. v. Com. of 
Income Tax, Punjab". Tn that case the asseasee had kept his accounts on the mercan- 
tjle system under s. 13. A question arose in respect of certain debts whick had become 
time-barréd. It was contended that they had become time-barred in the year in ques- 
tion and therefore became bad debts for which the assessee claimed deductions. The 
taxing authorities rejected the contention on the ground that they had become bad 
debts before the assessment year and°the Court held that they had no power to inter- 
fere with the finding. In the course of his judgment Din Mohammad J. observed a8 
follows (p. 304) : 

“This being a0, the question arises whether the assessee can claim any relief on account 
of those loesee, the business having been long discontinued ebefore the year of account. The 
answer is clearly in the negative. In South Indian Imdustriols Lid. v. The Commissioner of 
Income-faz,? in a case where the assessee had carried on several separate businesses before, 
but in the account year some of those þusinesses had closed, a Special Bench of the Madras 
High Court held that the assessee could not se off the losses of the discontinued businesses 
against the profits of the current business, inasmuch as a. 10 of the Income-tax Act dealt with 
businesses that were being carried on and not with businessea which had ceased to exist, 
and further that the losses were capital losses and not revenue losses.” 

It was emphasised that in order to claim a set-off the condition precedent was that 
both businesses should be alive during the current year. Dead business’s losses cannet 
be set off against living business's gains. These observations must be read with the 
facts of the case. If it is appreciated that the accounts are kept ion mercantile basis, 
the question of receipts does not core in ; at the end of each year the total profits or 
logs on the basis of accrual are asseased and taxed. During the last year of business, 
when it was closed, all its prefits and loases computed in the manner permitted by 
the Act were assessed and taxed. Thereafter, there can remain nothing to accrue or 
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to be taxed in respect of that business. The contention is unsound when the compu- 
tation is on the receipt basis, and, in my opinion, those: observations are- mappable 
when the mercantile basis was not the method of accounting. 

Counsel for the asseasee strongly relied on the two English cases mentioned “at the 
commencement of the judgment. In Benett’v. Ogsion fhe facts were these : A person 
doing money-lending business died. During his lifetime he had taken from his debtors 
bonds, which were payable at stated intervals, and which included certain portions 
of the loan and interest thereon. After the death of the money-lender certain bonds 
were discharged by the debtors by payment. It was argued on behalf of the, estate of 
the deceased that this was rt income as the trade had come to an end. The contention 
was rejected because it was pointed out that the repayment was of interest on capital 
which had remained advanced even after the death of the trader, and therefore was 
income. In discufsing the liability of such receipts to tdk Rewlatt J. observed that the 
source must be in existence at the time of the receipt of the income, and if the trade 
or profession had ceased, the receipts were not chargeable to tax. In Hillerns and 
Fowler v. Murray, on facts, it was found that the firm was trading when the amount 
was received, and, therefore, the question whether the mcome was received after the 
source had come to an end did not arise. In discussing the“question of liability if the 
trade had stopped, Rowlatt J. made observations similar to what he had made in the 
former case. In my opinion those cases are not relevant for the present discussion. 
The scheme of the English Act is entirely different from the scheme of the Indian 
Act. Under the English Act the tax is on the income of the assessment year, i.e. the 
current year’s income. As some or a large portion of the year is still to run at the time 
of assessment, the previous year’s or the average income of certain years is taken as a 
measure ; but the tax is still on the current year’s income. The result is that the basis 
of taxation is accrual anf not receipts,eas contemplated by s. 4(1) (a). The opening 
words of schedule D of the English Act show that the charge is on the accrual basis 
and not on the basis of receipts at all. A comparison of the two Acts shows that there 
is nothing lie es. 20, 30 and 31 of the English Act of 1926 in the Indian Income-tax 
Act. : 

In the matter of assessment of Behari Lal Mullick, In ret the assessee “was the 
owner of two house properties, one of which was mortgaged. Income during “ the 
previous year” was received from the property but in the year of assessment the 
property was sold by the mortgagee. Relying on the principles of Brown v. National 
Provident Institution : Ogston v. Provident Mutual Life Association? and Whelan v 
Henning,? it was contended that as the assessee had no income from the property in 
the yeat of assesament no inc8me-tax was due from him, notwithstanding that in the 
previous year he derived inconte from that source. The next question of law on which 
the Court was asked to give its opinion was on the basis that while in the “ previous 
year” the aseessee received an income from groufid-rent, he had, in the year of assess- 
ment, derived no income from that source. The Court held that the Indian Act of 1918 
was framed on the model of the English Act. It was pointed out that under the Eng- 
lish Act the assesament in any particular year was made on the income which the 
Legislature deemed the assessee to have received in the year of assesament. The Legis- 
ląture imputed statutory income to the asaessee for computation of income for the year 
of assessment. A reference to the previous year’s income, under the English Act, was 
made only for the purpose of measufement and for computation of tax for the year 
of aseesament The observations of Rowlatt J. in Brofon’s case (p. 509)— 

“There is no doubt that- the general scheme of fħe income tar is that it is payable in 
ue amen ee 
measured by the resulta of the previous yeara— 
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were under the English Act, appropriate. The Court next rejected the contention of 
tae Crown that the Indian Income-tax Act, 1922 (which was applicable to the case) 

the general scheme of the English Act of putting tax-upon income derived 
during the year of assesement. it was pointed out that the tax under the Indian Act 
of 1922 was on the income of the previous year and it was not a standard by which the 
next year’s income was to be computed. It was pointed óut that thia fundamental dis- 
tinction made 3 complete change in the manner of assessment under the Indian Act of 
1922. Tite Court relied on the rules finder whith adjustments were permissible under 
the Indian Act of 1918, but which were dropped in fhe Act of 1922. It was held that 
while æ. 6 to 12 stated the heads of income, which are chfirgeable, and whjch autho- 
rised specific allowances or exfIuaions, tax was one, on the total income of the 
aSSeRRee. The tax was not paid on eath o; the heads. It was pointed out that there 
may be difficulties in computing incgine and the allowances peqmitted may not work 
out equitably. With that aspect the Court ‘cannot be concerned in construing the plain 
meaning of the sections of the Act. In dealing with the exemptions allowed under 
sa. 9 and 10 Rankin C. J. observed as follows (p. 643) : 

“It seems to me to be regaonably clear in æ. 9 and 10 that though the present tense is 
used throughout, the ections are to be applied to tite state of facts in the ‘ previous year” 
or in the case of an exceptfonal assessment under a 25(1) a completed porflon of the year of 
amesement. They afford no reasonable ground for a contention that the perticular sources 
numbered (H) and (iv) must persist throughout two years in order to be chargesble. It is 
Bete Se ten SORE a Stone ie a ewe tek a eee eee 

to be.” 

In numerous cases the Privy Council has tepeatedly cautioned the Indian Courts 
not to rely on English cases which are based on technical rules and provisions of 
English law of taxation. The observations of Rowlatt J. in Bennet v. Ogston them- 
selves show why the receipts should not be considered income if the profession or 
vocation had ceased in the assessment year. The learned Judge observed (p. 378) : 

.they are the receipts of the buginess while ft lasted, they are arrears ofethat business 

° and are taken to be covered by the assessment made during the life of the business, 
whether that assesment was made on the basis of bookings or on the besis of receipts.” 
On the principle that in England the current year’s income is assessed and taxed, while 
the business is going on during that Year, the income is taken to be covered by the 
assesament and there can arise no question of taxing it again at any later date. This 
émphasises thé distinct principle of taxation under the Engliah Act. The observa- 
tions in Hillems & Fowler v. Murray are also explicable on the same footing. On the 
other hand Lord Wright in delivering the judgment of the Privy Council in Komaksh ya 
-- Narain Singh's case observed : “ Income, again, may cobsist of a series of receipts, as 
` it generally does, in cases of professional earnings.” He did not draw a distinction 


i between receipts during the time the fseeasee was carrying on a profession and after he 


had ceased to practise. 

In my opinion, the question whether a particular amount is income or not has nothing 
to do with the time of ite receipt. The question of receipt is material only ‘for the 
purpose of determining whether on that amount tax is to be levied under the Act in the 
year of assesament. The question of receipt may be material, not for the purpose qf 
determining whether it is income or not, butefor computing it in the assesament year. 
If the assessee, in respect of his business or igcome from other sources, keeps his 
‘accounts on the mercantile basis, his income is “computed on the footing of accrual 
If on the other hand be keepe his d&counts on the footing of receipts, his income is 
computed in that manner. Thee is po difficulty in reading ss. 10, 12 and 13 together 
for the purpose of computation. The allowances permitted under sa. 10 and 12, if the 
method of accounting is the mercant#le method, will have to be computed according 
to that method. If, however, the computation is on the method of receipts, all those 
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allowances must be allowed in the year of disMursements, irrespective of the question 
when the liability to pay the same arose. Any other construction will result inea 
hopeless confusion. If the method of accounting is receipts, on the credit sid “irres- 
pective of the question whether the source exists or ngt, the receipt, which is income, 
is credited. On the debit side disbursements or “deductions”, permitted in s. 10 or 
12, irrespective of the question when the liability to pay the same arose, have fo be 
entered. The balance so arrived at has to be-taxed. It need not be repeated that the 
gross receipts are not to be taxed. Ifthe taxing authorities have accepted tħe method 
of accounting as cash receipts and cash payments, this is the only way in*which the 
“total income” could be properly computed in the assessment year under the Indian 
Income-tax Act. 

I do not think this construction of a. A"results in making two incomes out of the 
same amount, as argued on behalf of the aspessee'e Clauses(a), (b) and (c) of sub-s. 
(7) are connected by the word “or” and not “and”. The result is that in the pre- 
vious year's income, which is to be included in the “total income’’, the amount can 
be entered if it falls under (a), or (b) or (c). It must be recognised that if a parti- 
cular amount is assessed and taxed under (a), or (b) or (q@), the same amount cannot 
be taxed under different heading either in the same year og in a different year. It 
is therefore futile to contend that the result of the construction suggested above makes 
the same income liable to tax under two heads. The contention that under the Indian 
Act the method of accrual only is accepted as the method of taxation is unsound, 
because s. 4(1)(a) expressly makes the receipts of income, from whatever source 
derived, taxable if it is received in the “ previous year.” The words there used clearly 
mean the income received for the first time, if the method of accounting is not mercan- 
tile basis. On that am@unt the assesege will not be taxed on the accrual basis under 
e. 4(1) (b), but the taxation will be under s. 4(7)(@) only. As pointed out in Behari 
Lal Mullick, In re, the Income-tax Act of 1918 was framed to tax the income of the cur- 
rent year. ‘Yo ascertain the amount the income of the previous year or the average of 
certain years was taken as a measure. The tax, however, was on the income of the cut- 
rent year. That scheme was changed by the Act of 1922 and thereafter in fact it was 
the income of the previous year which was taxed. On‘that ground alone the relief 
granted under s. 26 of the Act could be justified®and reconciled. In 1939 the Act was 
again amended. One of the principal objects of the amendment of the various sections 
was to tax the foreign income of a resident or the foreign income of a non-residert 
brought into British India. We are not directly concerned with the motives of the Legis- 
lature but we are bound by the effects of the amendments. The amendments made by 
that Act further emphasise the‘view that under the Indian Act ‘ accrual’ is not the only 
basis for computation and taxation. There appears no justification for the contention that 
s. 4(1) (a) is limited to receipts by non-residents only. If that was the intention of 
the Legislature, cl. (a) should be after &°4(7)(c) and not where it is placed. The 
separate scheme of computation found in æ. 7 to 9 on the one hand, and ss. 10 to 12 
read with s. 13 on the other hand, also ‘hegatives that contention. Again the fact that 
s. 4(8.(b) ig confined to “ persons ordinarily resident” and e. 4(1)(c) is confined 
tp persons “not ordinarily resident” emphasises the construction that a. 4(1) (a) is 
of general Application and not limited tœ one of those two classes of persons only. 

Neithe? side relied on s. 25 of the Act. This course appears to have been advisedly 
adopted because it is a permissive right given to the faxing authofities to prevent a ' 
man escaping assesament, if he proposes to close*his business and.leave British India 
in the middle of a year. In my opinion that segtion, however, does not preclude the 
authorities from proceeding with the assessment of an aseessee, against whom the 
machinery of that section is not used, under the*other sections of the Act. 

In my opinion, therefore, the conclusion of the Commissioner is right and the 

LJ 


1945.] KAMDAR, In yo (F. B.)—Kanio J. 769 


answer to the question must be in the affirmative, with this reservation that the gross 
<eitstanding fees are not taxable but they are subject to the deductions permitted under 
a 16, jn view of the fact that the method of accounting regularly employed by the 
aesessee was the cash receipts basis. i 

CHAGLA J. The question for our determination in this reference is whether the. 
Teceipts from a business or profession which has been discontinued are income liable 
to tax under the Indian Income-tax Sct. It hgs been contended by the assessee that 
the profits or gains of a business ‘or profession are only taxable provided the business 
or profesefon was carried on at the time the profits & gainsewere received. It has been 
further contended that the whqje scheme of the Income-tax Act is to tax income only 
so long as the source from which the igcomm was derived is in existence. If the income 
is received from a defunct gourmee, thep that income is not liable to tax. 

In order to understand and appr&ciate this contention of the assessee, it is neces- 
sary to consider the scheme of the taxing statute. Section 3 of the Act provides that 
the tax shall be charged at the rate mentioned in the Finance Act. Section 4, which 
defines the applicability of the Act, lays down the conditions of chargeability. It 
states what the total incomé of the assessee in anyeprevious year is. That section deals 
in the firet instance with any person whether he be a resident or non-résident in British 
India. Then it deals with a resident in British India and finally with a person not 
resident in British India. In the case of any person the conditions of chargeability 
shall be that the income shall be received or deemed to be received in British India 
in the previous year. Having dealt with the receipt of income in British India and 
made it liable to tax in the case of every person, the section then proceeds to deal with 
accrual of income and in cl. (b) it deals with accrual in the case of a resident in 
British India and in cl. (c) in the case of a non-~weasident in British India. Then under 
sub-a. (3) it provides various exceptions which need not be included in the total in- 
come of the assessee. Therefore, in the first instance, it is necessary to ascertain whether 
what is sought to be charged as incpme under & 4 satisfies the condition of charge- 
abllity laid down in that section. 

“Income” is nowhere defined in the Act. E P E E aneaning of San: 
cofe” is so full of connotations that it is not always easy to say with precision what 
exactly “income” means. Even eo high a tribunal as the Privy Council when it has 
launched upon the adventurous task of defining “income” has found iteelf confronted 
with serious 

In Income-tax Commissioner v. Shaw, Wallace & Co, Sir George Lowndes deli- 
vering the judgment of the Privy Council defined “ incfime” aa a periodical mone- 
tary return ‘coming in’ with some sort of regularity, or expected regularity, from 
definite sources. He likened “income” pictorially to the fruit of a tree, or the crop 
of a field. He further points out that the exgansion of “ income” into income, profits 
and gains is more # matter of words than of substance. In Gopal Saran 
v. Commer. of Inc. Tax, the Privy Council went as far as saying that anything 
which can properly be described as income is taxable under the ‘Act unless expressly 

Lord Wright in the judgment of the Privy Council in Kamakshya Narain 
Singh v. Commr. of Inc. Tax, Bihar and Orissa,’ appreciates the difficulty of defining ° 

“income” and concedes that it is perhapa impSesible to define it in any precise gene- 
Tal formula, but he says that it is a word of the broadest connotation. He rather dis- 
approves of Sir George Lowndes" pictorial language and sounds a note of waming ` 
against using picturesque similes to limit the true character of income in general He 
gives several instances of what “jncome” might be, and it is rather pertinent to note 
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that he considers a series of separate receipts im the case of professional earningg as. i 
income. 

T The first question then is : are the outstanding professional fees which were realize 
by the aseessee during the year under assessment income within the meaning ef a. 4 
of the Act? It has not been disputed and it cannot be disputed that these professional 
fees would have undoubtedly been “incgme” if the assessee had been carrying on 
his profession as a consulting civil engineer in the accounting year. It is alao admit- 
ted that when these fees accrued to the assessee they were income, but he, was not 
taxed with regard to these fees because he was maintaining his accounts on a cash. 
basis and not on a mercantie basis? which right is given to him under a. 13 of the Act. 
It is difficult to see how or why these receipts which would be “income” if the busi- 
jess was going on should cekse to be “iftome” merely. because that business had 
ceased at the time these receipts wre collected. Sectior? 4 æfers to all income, profits 
and gains from whatever source derived. "This fiarticular income was derived from 
the profession of the asseasee. Section 4 does not lay down as a condition of charge- 
ability that the source should be in existence at the time the income is received. 
The only two conditions which are imposed by that section are that the receipt must. 
be income and it must be received it British India during the previous year. In this 
case it is not disputed that the asseseee received the amourft in question in British 
India during the previous year and it was an amount derived from a particular source, 
namely, his profession, although that source had ceased to exist at the time when the 
amount was received. 

A rather ingenious construction of s. 4 was suggested by Sir Jamshedji Kanga on 
behalf of the asseasee. He argued that sub-cl. (a) of s. 4 only applied to persons not 
resident in Britiah India and that in the case of. persons resident in British India the 
only income chargeable ‘was that which accrued or arose or was deemed to accrue or 
arise in British India during the previous year., It was therefore suggested that in 
India as in England all assessment of residents in this country was on the accrual basis 
and the cas basis permitted under e. 13 was merely a method of arriving at the in- 
~ come. It was therefore contended that the assessee could only be assessed with regard to 
income which accrued to him, and as hia business had come to an end, there could be 
no accrual of income from that source. Such a construction, in my opinion, is patently 
opposed to the scheme of a. 4 and to the othef provisions of the Act If receipt of 
income was intended to apply only to non-residents, then it is difficult to understand 
the use of the language “any person ” and also why this particular provision was n8t 
inserted in sub-cl. (c) which deals with the case of non-residents. Further as s. 13 
permits of the cash method bf accounting in the case of business and other sources 
provided in ss. 10 and 12, the Legislature had to make both actual receipts in certain. 
cases and accrual of income in other cases liable to tax which mt has done under s. 4. 
. Whereas s. 4 lays down the conditions of chatgeability, s. 6 deals with the manner 

of chargeability ; and to use the language of their Lordships of the Privy Council in 
Income-tax Commissioner, Bombay Presidency and Aden v. Chunilal B. Mehta of 
Bombay! (p. 347) : 

- “The effect of a. 6 is to classify profits and gains under different heads for the purpose of 
‘providing for each appropriate rules for computing the amount.” 

Therefore once it is ascertained that the amount is income under e. 4, the next step 
is to classify it under one of the heads mentioned in g. 6. - This classification is solely 
for the purpose of computing the amount of jncorhe. Sections 6 to 12 provide a 
machinery for computation for every species of income which is made chargeable 
under s. 4. In the first instance, there are four epecific heads under s. 6 ; and even if 
a particular kind of income does not fall under any of these four specific heads, it 
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would fall under the wide residual bead provided under s. 12. As pointed out by 
Lord Russell of Killowen delivering the judgment of the Privy Council in Probhat 
Chandra Barua v. The King-Emperor: a. 12 describes (p. 239): 

“a tfhe residuary group embiacing within it all sources of income, profita and gains pro- 
vided the Act applies to them, i.*provided that they accrue or arise or are received in British 
India or are deemed to accrue or arise or to bẹ received in British India, as provided by 
a. 4, sub-a. (J), and are not exempted by virtue of s. 4, sub-s. (3).” 

It would pot be true to say that ss. 640 12 in any way control or limit the conditions 
of chargeqhility laid down in s. 4 of the Act. In first place, aa I have already 
pointed out, these sections merely provide various under which different income 
is to be classified for the purpese of computation, and the definition of a head can- 
not poasibly control the meaning of ineomd*as referred tô in a 4 of the Act. Further 
the very presence of a true refid head under a 12 makes it inipoesible for any 
income which falls under s. 4 to froth falling under one of the beads under s. 6. 

Unfortunately the language used by the Privy Council in Probhat Chandra Barua.v. 
The King-Emperor* has afforded some basis to Sir Jamsahedji Kanga to raise an argu- 
ment that s. 6 is the real charging section and that it is only that income which satis- 
fies the conditions laid down in œ. 6 to 12 whick is liable to tax under the Act. In 
that case their Lordshipe‘said that although Chapter I of the Act was Bntitled “ Charge 
of income-tax”, the real charging section was s. 6 which occurred in Chapter IIT. As 
I have already pointed out, in a later Privy Council case, Income-tax Commissioner, 
Bombay v. Chunilal B. Mehta (at p. 347) their Lordships have taken quite a differ- 
ent view of the true effect of s. 6. But it must also be remembered that when these 
observations were made by the Privy Council it was dealing with the Act as un- 
amended by the Act of 1939, and under the old Act the language of s. 4 was different. 
Sedina A as it then Soc, providen ° 

“that the Act shall apply to all income, profits or gain as described or comprised in 
section 6, from whatever source derived, accruing og arising, or received in British India, or 
depmed under the provisions of this Act, to accrue, or arise, or to be received in British India.” 
Under the present section reference to s. 6 has been removed, and we have the phrase 
“Subject to the provisions of this Act”. It is true that even under the present section 
“ Subject to the provisions of this Agi” would necessarily include the provisions of 
s. 6. But as under the old Act the income referred to in s. 4 was specifically confined 
tg that described or comprised in s. 6, it is quite understandable why Lord Russell 
should refer to s. 6 as the true charging section as it was given that high place of 
honour in 8. 4. Not only was s. 4 amended by the Act of 1939 but also s. 12. Under 
the old Act the other sources were in respect of incomg, profits and gains of every 
kind and from every source to which the Act applied. Under the amended Act income, 
profits and gains of every kind which may be included in the total income and are not 
included under any of the specific heatls menjipned in a. 6 may be incinded under this 
bead. While it is true that the amendments I have just referred to do not in any way 
extend the definition or the import of income under the Act, whatever the position 
might have been under the old Act, it is perfectly clear that under the Act with which 
we are concerned 8. 6 is not a. charging section and it does not in any way affect or 
control the conditions of chargeability. ° 

The next question is : do these receipts bal? under the head“ ‘ Profits and gains of 
business, profession or vocation :”? This head omly applies to a business, profesion 
or vocation carried on by the stepasee, In the case before us the profession was un- 
doubtedly carried on by the aasessee.° The material question is whether the section 
requires that it should be carrigl on at or up to a particular point of time. Three 
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possible constructions have been suggested at thè bar : first, that the expression “‘tar- 
Tied on by him” merely connects the assesece with the business or, in other words 


` + it is merely a paraphrase of “ his business, profesion or vacation” ; second, that jt Pust 


be carried on at any time during the year of assessment ; and, third, that it must be 
carried on-at the time the profits or gains of the business or profession were received. 
It is rather difficult to accept the first cpnstruction because an assessee cannot carry 
on the business of anyone else except his own, and if the only object of-the Legislature 
was to refer to his business, the langu&ge used &ems to be particularly inapt, But I 
gee no reason to read in the expresajpa “ carried on by him” the words “at the time the 
income profits and gains are received.” All that is required ‘is that it must be a busi- 
nese which is carried on by, the assesses, in the previbus year—the year under assess- 
ment. In this cage the business was carried ort My the apecasee in the previous year up 
to February 15, 1938. It is true that subseguent*ja Februafy 15, 1938, for the rest of 
the accounting period up to December 31, 1988, the assessee did not carry on the 
business. But the section does not require, as I read it, that it must be carried on 
throughout the year under assesament. This particular source was in existence in the 
accounting year, and the assessee is liable ta pay tax on gll income, profita or gains 
derived from all gources in existence in the year under asseagment. 

Even if this income does not fall under the head of business, profession or vocation 
if it is income at all, it must necessarily fall under the residuary head under s. 12. 
This head, as I have already pointed out, refers to income, profits and gains of every 
kind and the only condition required is that it cannot be included under any of the 
preceding heads referred to in æ. 7 to 10. 

It is possible to dispose of this reference on the short point that as the profession 
was carried on by the aseesgee in the year under assegament, the profits and gains of 
that profession are liable to tax. As tie matter was debated at great length and aa we 
have had the advantage of listening to very learned arguments from counsel on both 
sides, I should like to add that in myeopinion, even if the business or the profesion 
had been discontinued prior to the accounting year, I see no reason why the profits 
and gains of such discontinued business or profession should not fall under, the resi- 
duary head under s. 12, if in fact they were received during the year under aseesamegt. 
` It has been contended that what the assessee,received was gross receipts and these 
do not constitute profits and gains of a business or profession. It has got to be 
remembered that as this assessee had adopted the cash basis as his method of accounj- 
ing, be would be taxed on the actual receipts and not on any accrual basis. It is 
true that he would not be ligble to pay the tax on gross receipts, but he would be 
permitted to deduct therefrom all permissible allowances under e. 10 of the Act. In 
‘the case before us the assessee received the sum of Re. 12,302 from his profession. 
There is no reason why he should not deduct frpm this eum any permissible expendi- 
ture incurred by him for the purpose of his profession. If in fact he incurred -no 
expenditure for the purpose of his profesioni in the year under assesment; then the 
Teceipts constitute the profits and gaine of his profession. 

The contentions of the assessee have received considerable support from the obser- 
vations of Mr. Justice Rowlatt reported in two English cases Bennett v. Ogston (H. 
M. Inspector of Taxest) and Hillems and Fowler v. Murray (H. M. Inspector _of 
Taxes?) and from the fact that in England the outstandings remaining: to be collected 
by a professional man, after he has “ceased to practise that profession, are not asees- 
able to income-tax. The Privy Council has often sounded a note of warning against 
relying on English cases based on English income-tax statutes for the purpose of con- 
struing our own statute -As stated by their Lordshfpe in Income-tax Commissioner 
v. Shaw, Wallace and Co., the Indian Act is not in pari materia. English decisions 
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arevonly helpful when they enunciate 4 principle which is wide enough to be applicable 
both here and in England notwithstanding the fact that the taxing statutes of the 
two°countries are entirely different and are based upon technical rules which have ` 
very little in cémmon. 

The reason why outstanding fees of a profeseion collected after its discontinuance 
‘are pot taxed in England is ‘that they are® taken to be covered by the assessment 
made during the life of the profession as pointed out by Mr. Justice Rowlatt in 
Bennett Ņ. Ogston (H. M. Inspector of Takes). And in Hillerns and Fowler v. 
Murray H. M. Inspector of Taxes), Lord JusticesGreer gt p. 89 concedes that these 
outstandings are income and that in England some people by a stroife of good 
fortune are enabled to escape paying tag upon income that they have made by 
reason of a technical application of the provisions of the taxing Asta. 

The fundamental difference between our taxing statute and the English statute 
must always be borne in mind. Our Act taxes the income of the previous year, the 
English Act taxes the income of the current year; and as the actual income of the 
current year must to a large extent be estimated by reference to various considerations 
and not to the actual income earned in that yeay income in England has to be œm- 
puted on an accrual and not on a recefpt basis. In the well-knowh case of Behan 
Lal Mullick, In re Sir George Rankin, Chief Justice, explains why in England the 
source of the income has to be in existence in the year of assessment. At p. 636 he 
says : 

“Tf in the year of asseanment the aasessee had derived some income from a particular 
source the amount for purposes of taxation might have to be computed at least provisionally 
by reference to his income from that source in one or more of the years immediately preced- 
ing. If, however, the asseasee in the year of assegament derived no income from a source 
which in the previous years had yielded income the statutory rules as to computation of the 
present and future by reference to the ‘past did not apply bo as to impute to the year of 
agsesament an income which did not exist at all. «The basis and subject matter of the tax 
wes the income in the year of assessment, ee ee aes ee neces tae 
true construction of the English statutes and for no other reason.” 

‘Ti hiss’ ea AAA aa Is Se eo Kaas ened Dae Coa 
Income-tax Commissioner v. Skaw, Wallace and Co. has decided that when a busi- 
nese comes to an end any income derived from such a business is not liable to tax. 
“he facts of that case clearly show that the two sums received by the agsessee company 
were received not out of any business carried on by them but as a solatium for the 
compulsory cessation of ite business. As they did not arige from any business or from 
any continuous exercise of an activity, the Privy Counc cama to the conclusion that 
the sume did not represent income, profits or gains within the meaning of the Act 
and liable to tax. It is not permissible in my opinion to extend the effect of this 
decision to mean that even if these two suhe had been received as a result of the 
carrying on of the asaessees’ -business still they would not have been liable to tax 
merely because that business had ceased at the time when these two sums were 
received. : 

Strong reliance was placed by Sir Jamshedji Kanga on a judgment of Mr. Justice, 
Din Mohammad of the Punjab High Courte nm B. C. G. A. (Punjab) Lid. v. 
Com. of Income-tax, Punjab. In that case the aseessee closed his business in 1931 
as be suffered heavy losses. Hg accepted bonds in respect of moneys outstanding 
- from some of the debtors. These boads became time-barred in the accounting year, 
and the assesses claimed to set off those losses against the profits of another business 
which he was still carrying on. ° Mr. Justice Din Mohammad held that the asessee 
could not do so as he could not set off the lossed of a discontinued business against 
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`, the profits and gains of a current business inasmuch as a 10 of thé Income-tax 
.“ Act dealt with businesses that were being carried on and not with business which 
had ceased to exist. Mr. Justice Din Mohammad was dealing with a case of a set- 
off and not the question of income of a.discontinued® business. But in any case all 
. that Mr. Justice Din Mohammad decided wes that a 10 requires that the business 
-should not have ceased to exist in the year under assessment and should be carried 
‘on by the assessee. In the case before us, asd have pointed out, the profession of 
. the asseseee had not ceased to egjs and was being carried on at least! fora part of 
the year under assessments 

I, therefore, agree with my learned brother Kania that the question raised in this 
reference should be answerefl as he has “suggested. I have had the advantage of 
reading the judghient just delivered by the learhed Chf Justice. I have given it my 
‘moet careful attention. It is with the véry greatest reluctance that I find myself 
in disagreement with the conclusion reached by him. 
Attorneys.for assessee : Kamdar & Co. 

Attorney for Commissioner: D. H. Nanavati. 


ORIGINAL CIVIL. 


Before Siw Jokn Beaumont, Kt., Chief Justice, and Mr. Justice Kania. 
JAMES FINLAY & CO. LTD.. v. FINLAY MILLS, LTD.” 


Excess Profits Tax Act {XV of 1940), Sec. 4—Excess profits tax—Tax on tncome—Net 
annual income—iMoanaging agency—Commission. 
The plaintiffs were the managing agents of te defendant company, the term of their 
remuneration being “ commission of ten per cent, on the net annual income of the com- 
pany before setting aside any sum to reserve o depreciation funds or for payment *of 
income-tax or super-tax or any other tax on income.” A question having arisen whether 
the excess profits tax under the Excess Profits Tax Act, 1940, fell within the expressjon 

“any, other tax on income” and was liable to þe excluded before the net annual income 

was ascertained for purposes of calculating the commission :— 

Held, that the excess profits tax was a tax on income because it waa imposed in res- 

pect of any business upon certain profita of the business ; and that its amount was not 

. liable to be excluded before the net annual income was arrived at for the purpose of 
. calculating the income. e 

James Finlay & Co., Ltd., (plaintiffa) were the managing agents of the Finlay Mills 
Co., Ltd., (defendants) which was incorporated in India. One of the articles of 
association of the defendant company (wiz. 89)" ran as follows :— 

“The general management of the business of the company shall, subject to the control of 
the directors, be vested in the agents, and Messrs. James Finaly & Co. Ltd. of Bombay 
merchants, or their successor shall be the agente of the company so long as the said company 
or their successors shall be willing to act as such. They shall receive aa remuneration for 
the management of the company a fixed salary of Ra, 1,000 per month and a commission 
iE DE en tat fee omen eee E eee ee eee ee 
as a reserve or depreciation fund.. 

By a special resolution passed by the defendant edmpany on October 8, 1923, the 
follawing words were added to the above :— 

“|. or for payment of income tax or super tax or ofhem tax on income and subject as 
fram January 1, 1923, to a minimum commission of Ra 36,000 per annum irrespective of 
the profita of the company.” 


* Decided, April 2, 1942. O. C. J. Suit No. 411 of 1542 
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The accounts of the defendant ecdmpany were made up for its financial year end- 


sing December 31, 1940, and the amount of the commission payable to plaintiffs under ` 


the above article was calculated at Rs. 1,19,109 which was paid to plaintiffa on April 
7, 1941. The amount of the excess profits tax payable by the company for the year 
under the Excess Profits Tax Act, 1940, was made as Rs. 2,85,289, which was not 
deducted from the defendant egmpany’s “ett. annual income’ before calculating the 
commnisgion payable to plaintiffa If the amount were so deducted the amount of 
commission payable to plaintiffs royld be Ra” 90,580. 


A quétion arose whether on a true constructif of the above clause thé amoiint 


of commission was rightly calculated. | 

The parties therefore agreed to er the question set. out in the judgment of the 
Chief Justice on a special case under s. 90 and O. XXXVI. of the Civil Pro- 
cedure Code, 1908. {e ° R i : 

F. J. Cottman, with Y. B. Rete, for the plaintiffs. - 

Sir Jamshedji Kanga, with C. K. Daphtary,- for the defehdahta. 2 
BEAUMONT C. J. Thig is a special case stated “inder s. 90 and O. XXXVI, Civil 
Procedure Code, 1908,,mising the following question : 

«Whether under 2(8) 08 the Mariao Agency “Aprestidid heinen: the PAER Gane 
pany and the defendant company dated December 19, 1923, the plaintiff company is entitled 
to be paid ten per cent. commision on the net annual income of the defendant compeny 
before setting aside any sums for payment of excess profits tax payable by the defendant 
company under the Indian Excess Profits Tax Act, 1940.” 

‘The question turns entirely on the construction of cl. 2(b), of the managing agency 
agreement, which provides for payment of copmission to the managing agents of the 
following amount : 

“ A commission of ten per cent. an’the net annual income of the company before setting 
aside any sum to reserve or depreciation funds er for payment of income-tyx or super-tax 
tr any other tax on income.” 

That isthe only portion of the claude whichis relevant. 

* Now, if excess profits tax falla within the worda “ any other tax an income,” it 
seems to me that there ia nothing t8 be said on the subject, The question has been 
answered by the parties themselves, because they have said that the commission of 
*ten per cent. ia to be based on the net annual income of thd company before setting 
aside any sum for excess profits tax. If, on the other hand, the exces profits tax 
does not fall within the deecription of “any other tax on income,” then a further 
question arises whether or not in ascertaining the net ‘annual income of the company 
sums payable for excess profits tax should be deducted. But that question only arises 
if the excese profits tax does not fall within the description of “any other tax on 
income.” ° i 

Excess profits tax was originally invented by the revenue authorities in England in 
the course of the War of 1914 and in order fo impose a tax on what were considered 
to be war profits, Putting it colloquially the scheme of the tax was to take the 
standard profits of a business before the- war started,.and then to impose a tax gn 
any excess profits beyond the amount of the standard profits in the year of aseese- 
ment. The only relevance for the present purgpse of the origin of the tax is that the 
tax had existed long before this managing agency. agreement was entered into, and 
one muet asume that, when the-þarties. used the expression ‘ ‘any other tax on 

income,” they had in mind the posibility of exces profita tax. , 

T Gis 1c aea E Uer e Eea AN a A 0k Sse am ie 
charging section is s. 4, which provilles : 

“ Subject to the provisions Of this Act, there shall, in respect of any business to which this 
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Act applies, be charged, levied and paid on the gmount by which the profits during „any 

chargeable accounting period exceed the standard profits a tax (in this Act referred to as 
-‘ excess profits tax’) which shall, in respect of any chargeable accounting period ending off 
or before the 31st day of March, 1941, be equal to fifty per cent. of that excess and shall, in 
respect of any chargeable acoouwnting period beginning after,that date, be equal to such per- 


: ‘c centage of that excess as may be fixed by the’ annual Finance Act.” 


It is, therefore, clear that the tax is impSeed in respect of any business upon cettain 


k < profits of the business, and I find it very difficult, to see why it should not be described 


as a tax on income. It is a tax on'certain income derived from a business ; it is not 
~ a charge on the capital, and has BB direct concern with capital. ‘The capital employed 
in a business may be'relevant for the purpose of determining the amount of tax, be- 
tause, if a larger or smaller capital be exeploypd during the period by reference to 
which the standard profits were ascertained than, during the accounting period, some 
allowance would have to be made, and that matfer is dealt with in s. 6 of the Act. 
But the tax itself is undoubtedly a tax on the profits of the business, and is collected 
under the provisions of the later sections of the Act by reference to powers contained 
in the Income-tax Act for the collection of income-tax. If default in payment is made, 
‘the aseessee is liable, and not merelyethe assete of the busifless. In my opinion there - 
can be no question that excess profits tax is a tax on income,’ and if that is so, there 
is an end of the matter. 

Sir Jamshedji Kanga has referred us to some English cases, and his contention 
is that this tax is a tax on a business. He had to admit that it is a tax on the profits 
of the business, and not a tax on the capital of the business. But he says that the 
unit of taxation is the business, and not the assessee who owns the business. For 
that proposition he relies particularly on two decisions of Mr. Justice Peterson in 
Collins v. Sedgwick! and Condran, Inere: Condren v. Stark, and a decision of the 
English Court of Appeal in Patent Castings Syndicate, Ld. v. Etheringion,? which was 
followed by the Court of Appeal, thoygh with some doubt on the part of Scrutton 
"L. J., in Vuleon Motor and Engineering Co. v. Hampson* ‘Those cases were, I think, 
founded on the general consideration, that where one is dealing with a profit sharing 
agreement, an agreement under which an employer ia paying an‘ employee a com- 
mission based on the profits of the business, it ig reasonable to suppose that what the 
parties intended to share were the profits which otherwise would have belonged to the 
employer, and that a portion of the profits taken bodily by the revenue authorities, 
which the employer himself never gets the benefit of, was probably not intended to be 
shared with the employee. But in arriving at that conclusion the Judges were in the 
difficulty of having to distingffish excess profits tax from income-tax, because it was 
very well settled at the dates when those cases were decided that one could not deduct 
income-tax from divisible net profits in such a case. It had been held that incoms- 
tax is something which is payable out of .profita after they are ascertained, and not 
a liability to be deducted in ascertaining the profita. No doubt, it was rather difficult 
to explain why the same principle shoyld not be applied to excess profits duty, but 
I think the Judges felt that, if they did apply the same principle, they would be reach- 
ing a very inequitable result, and they did manage to distinguish the case of excess 
profits duty from the case of income-tax. Whether all the grounds of distinction are 
sound in law, it is not necessary to consider, because those cases ard really only rele- 
vant, if the excess profits tax is not expressly| dealt with, in this agreement as “ another 
tax on income” ; if, that is to say, we have to dgcide’the second branch of the ques- 
tion and determine whether excess profits duty was properly deductable before arriving 
at the net annual income, which, I will assume, has tle same meaning as net annual 
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profite. But, in my view, that question does not really arise. The excess profits 

tgx is, in my opinion, a tax on income, and there is nothing in any of the English cases ; 
to suffgest the contrary. It is said that the unit of taxation is the business, and that the - 
excess frofity duty is a debt due to the _ That may be so, but the tax remains °_ 
a tax on income. If that is a0,°in my view, ¢he parties have really answered the ques- ~°-> 
tion themselves, and have provided that in arsiving at the net annual income, on which `. 
the commission is to be based, no deduction is to be made for excess profits tax. ny 
We must, therefore, answer the question in that sense. 

The pasties are agreed that there ehould be no ogjet as to costa. 


Kania J. I agree. The point for consideration, on the true construction of the 
agreement between the parties itr this casé,.is, what is the meaning to be’attached to 
the words : e, . 

SA commision, of teti per oit on e na annual inome: of the: Company: before setting 
aside any sum to reserve or depreciation funda or for payment of income-tax or super-tax 
or any other tax on income.” 

i hips beai aid don by- iaai mitona iat conei en antes 
is not useful to refer to detided cases which dealewith the construction of documents 
where the wording is materially different. No case has been cited in “which the agree- 

eN ee eet ne NOTIS”: Peg te SELINA ANa An Ree om DAT oF arty otie a 
on income.” 

It was contended that the Excesa Profits Tax Act (XV of 1940) did not impose 
a tax on income, because the Income-tax Act was exhaustive of all taxes on income. 
I do not think that argument ia sound. There is nothing in law to prevent the Legisla- 
ture from making an Act imposing a tax on income in certain contingencies and in 
certain circumstances, in addition to the Income-fax Act, whichis an Act on the statute 
book for all times. The Excess Profits Tax Act is clearky made for a particular class 
of income derived under particular circumstances, and, ad the different sections them- 
selves show, is to remain in force only for a particular period. It seems to me that 
the Legislature, instead of amending very largely the Income-tax Act and embodying 
the provisions of the Excess Profits Tax Act therein, found it more convenient to enact 
a separate piece of legislation to dealgwith the particular set of circumstances under 
which it was considered desirable and necessary to impose an additional tax. The 
fact, that the Excess Profits Tax Act is a different Act from the Income-tax Act, 
does not by itself therefore make the tax any the leas a tax on income. 

I do not propose to deal with the question of what would be the meaning of the 
words “net annual income” in a profit sharing agreement, if the words stood by 
themselves without the additional words as found in the agreement in question. It 
may not be disputed that before arriving at the divisible profits amongst shareholders, 
in the normal course, amounts are set apart der reserve or depreciation funds. Those 
would be voluntary deductions from the profits, which otherwise might be divided bet- 
ween the shareholders. But in the present case the parties have expressly agreed 
ee ee 

the profits to be paid to the plaintiffe is ascertained. In the same way the parties 
have also provided that no deduction from, the amount which is to be divided 
between them should be made on account of any payment of imcome-tax or super-tax 
or any other tax on income. df the excess profits tax is a tax on income, there 
remains nothing more to be said on tke construction of this. agreement. None of the 
cases cited on behalf of the defendants show that any Judge has said that the excess 
profita tax is not a tax on inconfe. They have distinguished the characteristics of the. 
excess profite tax from income-tax, and have also stated that it is a taxon busi- 
ness. The liability to pay excese profits tax is not relieved by allowing a set-off as 

R. 98, . 
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permitted under the Income-tax Act. But all” those points of distinction between the 
two Acts do not in any way make the excess profits tax not a tax on income. fn 
fact, even in those cases where the distinctions are pointed out, the learned Judges 
have stated that the excess profita tax i#a tax on Income. 
I do not propose to deal with the different English cases cited, because, in my 
_ opinion, in none of them the constructiin of a document similarly worded as fi this 
` was in question. Pa 

I, therefore, agree that the : to the question must be in the affirmative. 
Attorneys for plaintiffs ¢ fe Bayley & Co. 
-Attorheys for defendants : Craigi¢, Blunt & Caroma 





INCOME-TAX RERERENCE. 
Before Mr. Justice Kania and Mr. Justice Chagla. 
PREMIER CONSTRUCTION CO. v. COMMISSIONER OF INCOME-TAX.~ 


Indian Companies Act (XI of 1922), Secs. 4(3) (viii), 2(1)—Agriculivral iacome—Com- 
pany exempted from income-tax Jor portion of its income derived from agriculture— 
Company—Meanaging agenia—Remuneration of agents by commission on percentage 
basis subject to a minimum amount—Portion of commission derived from agriculture, 
whether agricultural income im hands of agents. 

The aseesseea were the managing agents of a company and were remunerated by 
commission “at the rate of ten per cent. per annum on the annual nett profits of the com- 
pany....provided that such commission shall not in any year amount to a lesa sum than 
Rupees ten thousand.” One of the sources of income of the company was the manufacture 
of sugar, which it did partly (e) frog canea grown by the company on its own farms, and 
(b) partly from canes bought from outside. In assessing the company to income-tax 
its income derived from source (a) was treatéd as agricultural income and exempted 
from the tax. The aseeasees contemded, in their assesment to income-tax, that their 
commisdion derived from income from source (&) was agricultural income within the 
meaning of s. 2(1) and was exempted from income-tax under s, 4(3) (vj) of the 
“Indian Income-tax Act, 1922 :— 5 

Held, négativing the contention, that on a true construction of the term of the 
managing agency it could not be said that thé managing agents received any portion of 
the agricultural income when they received remuneration for services rendered for 
managing the affairs of the company, one part of the business of which was agriculture. 

Walchand & Co. Lid. v. Hindustan Construction Co. Lid. Patent Castings Syndicate, 
Ld. v. Etherington? British Sugar Manufacturers Ld. v. Harris, and Habibulla v. Com- 
missioner of Income-tax,+ referred to. 

The|assessees were the managing agents of a joint stock company called Marsland, 
Price & Co. (called the principal company), the term about their remuneration being 
that they were to be paid a commission ‘at the rate of ten per cent. per annum on the 
annual nett profits of the said company subject to certain deductions and pro- 
vided that such commission shall not*in any year amount to a less sum than rupees 
ten thousand” 

The principal company derived its income from several sources one of which waa 
“the manufacture of sugar. The cane tbat was used in the manufacture of sugar was 
partly grown on the company’s own farms and partly bought from outside. A part 
of the company’s income from thia urce, i.e. the pam attributable to the manufacture 
from the cane grown on the company’s farms was, in the assesement of the company, 
exempted from income-tax under 8. 4(3): (viš) of the Indian Income-tax Act, 1922, 
as agricultural income within the meaning of 8.°2(7)°of the Act. 

* Decided Match 27, 1944. Income-tax £ Hass 2 Ch. 254. 
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In their asæsement to income-tax the asseseees contended that a portion of the 
@angging agency commission that they received, i.e. such portion calculated at ten 
per cegt. of the agricultural income of the principal company, was also agricultural ` 
income in their own hands and exempt taxation under s. 4(3) (viii) of the Act. 

The meome-tax authorities overruled the and treated the income as cap- 
able of bearing income-tax. : 

At the instance of the asseseees the question whether the income was properly taxed’ 
‘was referred to the High Court. 


Sir Jemshedji Kanga, for the asgessees. r . Í 
M. C. Setaload and G. N. Joshi, for the Commissioner. 7 


KANIA J. This is a reference madè unter s: 66(1) of the Indian Income-tax Act 
by the Tribunal of Appeal? The queftion submitted for the Court’s opinion is in these 
terms : 

“Whethed in the circumstances of this case, that portion of the income received by the 
zmemce from the principal company of Mareland Price & Co, Itd, which is proportionate 
` to the agricultural income earned by the principal company is agricultural income, within 
the meaning of s 2(1) of the Indian Income-tax Act, 1922, and exempt from assessment 
under the provisions of s.“4(4 (vii) of the Act?” 

The relevant material facta are these: The aasessees, a limited company, are the 
managing agents of Messrs. Maraland, Price & Co., Ltd. (referred to as the principal 
company in the reference). The assessees were appointed managing agents under a 
contract. Clause 2 of that contract is as follows : 

“AÀA commission at the rate of ten per cent. per annum on the annual nett profits of the. 
seid company after making all proper allowances and deductions from revenue for working 
expenses chargeable against profite but without making any deduction for depreciation or in 
respect of any amount carried to reserve or sinking fund.or any payment on account of 
guper-tax or any deduction for expenditure on capital account, provided that such commis 
soon shall not in any year amount to a less sum than Rupees ten thousand.” ® 
The original agreement was between the principal company and The Tata Construction 
Go., Ltd., which was the trade name of the asseseees, before the one now adopted by 
them. The principal company derives its income from several sources, one of which 
ig manufacture of sugar. The cane that is used in manufacture is partly grown on 
the company’s own farms and partly bought from outside. In the statement of case 
it is noted that a part of the principal company’s income from this source, i.e. the 
part that is attributable to the manufacture from the cane grown on the company’s 
farms is exempted from income-tax, under a 4(3)\(oi#i)' of the Act as agricultural 
income within the meaning of 8. 2(1). 

The aseesaees contend that as under their managing agency agreement they are 
entitled to a percentage of the nett profits af.the principal company, the remuneration 
received by them, so far as the same can be apportioned for work done in respect of 
agricultural business of the principal company, is agricultural income. It is contended 
that an agreement containing a clause for remuneration similar to the one before us 
has been held to be an agreement for participation in profits between the shareholders 
and the managing agents. It was therefore argued that when their share of profits 
was received by the assesaees, the character of the receipt was not changed and it con- 
tinued to be agricultural income. In support of this contention it was argued that in 
the aseesament of, the principal’ company an apportionment of the expenses between 
its agricultural businesa and other business was made by the taxing authorities. There- 
fore, as the expenses of the agrisultural business would include a proportionate payment 
to the managing agents, that payment in the hands of the managing agents 
should be considered agricultural income and exempt from tax In support 
of the first contention that an agreement of this kind is an agreement for participation 
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in profits our attention has been drawn to Walchand & Co., Lid. v. Hindustan Con- 
struction Co., Lid. That was a reference made to the Court for deciding whether the 
remuneration payable to the managing agents was to be ascertained before or after 
deduction of the excess profits tax payabge by the principal company: That case did 
not deal with the nature of the receipt df the remundration by the managing agents. 
The clause about the remuneration was gubstantially the same as in the present, case. 
On the construction of the agreement the Court held that it was a profit-sharing agree- 
ment and the intention of the parties,was that remuneration of the agents “vas to be 
calculated after the excess payable by the principal company was deducted 
out of the profits. The Court idered three English decisions on the question 
Whether tRe excess profit tax should be deducted before ascertaining the profits divi- 
sible between the company ahd the manafing agents. I do not think that that case 
‘te helpful to theepresent discussion as the pointebefor? the Court was quite different. 
The Court pointed out that the decision must rest on the true meaning to be given 
to the agreement between the iparties as to the stage at which the division of profits 
was to be made. 

In Patent Castings Syndicate, Ld. v. Etherington,? there was an agreement under 
which the defendant was appointed the works manager of the business of the plaintiff 
company at a salary. The company agreed also to pay him at’ the end of each business 
year of the company and within seven days of the holding of the annual general meet- 
ing a further sum by way of commission being a percentage upon the nett profits for 
the year. There was a proviso that the certificate of the company’s auditors should be 
conclusive as to what constituted the nett profits at the end of any such business year. 
The Court had to construe the meaning of the words “nett profits”. The question 
- before the Court was whether in arriving at the nett profits the excess profit duty 
Which was a debt of the company to the Crown should be deducted first. The Court 
came to the conclusion that the excesa profit duty should be deducted before the nett 
profite, a percentage of which was to be paid to the works manager, came to be deter- 
mined. Tha Court emphasized that the facts, that payment was to be made within 
seven. days of the holding of the meeting and that certificate of the auditors was 
to be conclusive, Bhowed that the nett profis intended to be divided on a stated pey- 
centage basis were the nett profits arrived at after deducting the excess profit duty. 
It was observed that excesse profit duty was, for the purpose of ascertaining what was 
payable to the shareholders of tha company, an outgoing, and had to be paid beforg 
il could be ascertained what were the profits distributable amongst the shareholders 
of the company by way of dividend. This case is also on the question of determining 
the amount of profits out of which remuneration agreed to be paki on a percentage 
basia was to be calculated. If has no bearing on the construction of the clause here. 
British Sugar Manufacturers, Ld. v. Harris? is material for the proper approach to 
the question of profits. In that case a ogrppany éarrying on a manufacturing business 
agreed with two other companies to pay them a stated percentage of its nett profits, in 
censideration of their giving to the company the full benefit of their technical and 
financial knowledge and experience. The nett profits were to be ascertained after pay- 
ment of all expenses of the company and after providing for interest on debentures 
byt before making any provisions for depreciation and in case of dispute as to these 
amounts, the certificate of the auditors was to be final and binding. It was held that 
in computing its profits for the purposes of income-tax the company was entitled to 
deduct the. sums s0 paid as being money wholly and exclusively laid out or expended 
for the purpose of trade. In other words the decision was that although it was an 
agreement to pay a stated percentage of the nett profits having regard to the particular 
clause it was not a profit-sharing agreement and the amounts paid to the two com- 
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panies were to be treated as expenses*of the principal company. Greene M. R. at 
R 104 considered the distinction between a case of service and a case of payment by 
partitipation in profits. It was pointed out that in order to be real participant in the 
profits there would be one profit fund only. would not be two profit funda, to be 
ascertained for different purposes. There be one profit fund, and nobody would 
have any interest in anything until that profit fund was ascertained and fell to be 
divided. It was pointed out that that was not the position in the case before the 
Court. By the termg of the agreement two funds of the so-called profits came into 
picture. The first was a fund which was to be asceysfhed for the purpose of calculat- 
' ing twenty per cent. payable to the companies who rendered’ services. In thgt fund, as 
such, the shareholders had no concern. It was used for the purpose and only for the 
purpose of ascertaining what would bespaid?to the service rendering gompanies. When 
that amount was ascertainell the fung'ceased to have any usefulness at all, and it next 
became necessary to ascertain what were the divisible profits and for that purpose 
to- take another account, which not only would bring in depreciation but would also 
take into account the sum that had been paid to the service rendering companies. 
Strong reliance was placed on this case to show that it was not a profit-sharing 
agreement, as contended by the principal compafiy. In the present, case the clause 
about remuneration is disti framed so as to create an artificial account, the 
Tesultant profits of ten per cent. of which have to be paid to the aseessees by the 
principal company for their remuneration. Once that is paid the account so prepared 
bad no further utility for the shareholders. A totally different account, which would 
include items of depreciation, the amount carried to reserve fund, sinking fund, and 
deductions for expenditure on capital accounts, in-particular, will have to be prepared 
and after making all these deductions the nett profits divisible amongst the shareholders 
will be ascertained. 

British Sugar Manufacturers, Ld. y. Harris is again useful to explain certain obser- 
. vations of Lord Macmillan in Pondicherry Ry. Co. v. Income-iax Commissioner. 
Ir that case Lord Macmillan had dbeærved that a payment out of profits and condi- 
tional on profits being earned, cannot accurately be described as a payment made to 
eam profits. H assumes that profits have first come-into existence. But profits on 
their coming into existence attract taxet that point, and the revenue is not concerned 
with the subsequent application of profits. Greene M. R. explained those observations 
as referable to profits ascertained at two different stages and the misunderstanding 
caused by reading the word “profits” as meaning the same thing in all the circum- 
stances. He observed as follows (p. 237) :— 

“Tt is to be obeerved that Lord Macmillan in that pargmph was clearly using the word 
‘ profits’ in one sense and ond sense only, he was using it in the sense of “the real nett pro- 
ft” to which Lord Maugham referred. That he was doing that is, I think, abundantly clear 
when the nature of the contract there in question, ie considered, which was merely a contract 
under which a percentage of profits was payable by the railway company to the French 
Government. a ee er eee mene ean eee ge 
merely a sum payable out of profits.” 

icin td Goa ER ey ie ae eae 
of the clause about remuneration between the assessees and the principal company: 
The question is whether the remuneration is Agricultural income, which is defined in 
a 2(1) ab “ any rent or revenue, derived from laad which is used for agricultural pur- 
poses, and is either assessed to Iahd- e in British India or subject to a local rate 
assessed and collected by officers of Crown as such.” Under the agreement the 
managing agents could be partigipators in profits, as -ordinarily understood, perhape, 
if they divided in a stated percentage an agreed fund. They could not be partici- 
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pators if the profits divisible amongst the shareholders constituted one fund and ghey ` 
got a percentage of a fund which was differently calculated and therefore in fact a 
different fund. It must first be noticed that the ten per cent. are not necesearilyepaf- 
able out of the profits. It is a calculation to be made on the annual nett profit’. The 
nett profits are, again, not what one ily finds ia the company’s balance sheets. 
They are nett profits only for the purpoge of calculation, to be worked out strictly on 
the lines specifically mentioned in that clause. It is obvious that several deduttions 
which are not permitted under the clause would be made in preparing the balance sheet 
and ascertaining the nett a commercial corporation. Moreover, the commis- 
sion was not in any year tosamoun to a sum less than Rs. 10,000. Therefore, if in any - 
year the company made no profits, this sum had to be paid by the principal company, 
even out of its capital. If th any given Ẹear here was na agricultural income, the 
remuneration, with a minimum of Rs. 10,000, will stůl have to be paid out of the 
profits earned through the other activities ‘of the principal company. It is therefore: 
clear that, on the facd of this clause itself, there is nothing to connect it necessarily 
with the agricultural income of the principal company. 

The contention that in the assessment of the principal company a portion is allo- 
cated towards the agricultural expenses is not relevant for the present discussion. 
What may be d&ducted in the assessment of the principal company does not neces- 
sarily bear the same character when the payment is received by an employee. This 
view is supported by the decision in Habibulla v. The Commer. of Inc In that case 
one of the ancestors of the assessee had constituted a wakf of agricultural properties, 
but no remuneration was provided by the wakf deed for the post of mutawali. A suit 
was filed by some relators for the removal of the asseasee from his office and for ac- 
counts. On a compromise,.a scheme for the administration of the wakf was framed 
and it provided inter alfa as follows :-*- 

“The remuneration of the Mutawali payable fromethe wakf shall be rupees two thousand 
five hundred monthly, together with a figed allowance of rupeea five hundred monthly for 
his conveyané...and personal charges incidental to his position.” a 
Te-was found aia fact tbat all thé income of the: wakf aas aaier meone within 
the meaning of s. 2(1). When tha reference came before the Cakutta High Court 
it was contended by the mutawali that the regiuneration received by him was also 
agricultural income, and therefore exempt from tax. The Court rejected that conten- 
tion. On appeal, the same contention urged before the Judicial Committee of the 
Privy Council was also rejected. It waa argued before the Court that Commr. of 
Income-tax v. Sir Kameskway Singh? supported the contention that the amount re- 
ceived by the mutawali was agricultural income. In that case (which is known as the 
Durbhanga case) a loan was advanced on the usufructuary mortgage of certain 
agricultural properties for a period of fifteen years. The mortgagee was put in posees- 
sion and after allowing a certain amounteas tika rent to the mortgagor, he was allowed 
to take the balance of the profits which’ thé mortgagee appropriated towards interest 
and the excess for principal. It was contended on behalf of the taxing authorities 
that the receipt by the mortgagee lost the character of agricultural income, because 
the mortgagee was doing moneylending business and the receipts should be considered 
4s falling under the head “Business ” under a. 6. This contention was rejected because 
of the peculiar position the mortgagee Held under the mortgage deed. The following’ 
passage, taken from the judgment of the Chief Justice, was emphasized in the judgment 
of Lord Macmillan, who decided the issue againgt thé taxing authorities. The learned 
Chief Justice obeerved as follows (p. 307) :— 

“The mortgagee lees was to be in possession of-both sproperties, and, in his! relation to 
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"the epltivator of the ood he stood! in the patan of landlord daing directly with them and 
collecting the renta He had, moreover, to pay the Government revenue, cesses and taxes 
afd his name was registered in the land registration department. He alone was able to sue 
for rent grhether current or arrears ; to sue for or for ejectment arid’ was able to 
wie nk ih nats ed ten ll tho rope’ lac ewan m9 tf 
take all proceedings which the mortgagor have been able to take in the ordinary 
coure, [as] if the lands leased and mortgaged hag remained in her kkas possession.” 
Those observations were repeated by Lord Thankertonl in Habibulla’s case, as distin- 
gushing the position of a manager, who was paf remuneration for services rendered. 
Lord Thamtkerton observed (p. 298) :— PØ 

Sie PAE te pliant aas Ee a a este 
the rights of the wakf estate, and on the appellant's performance of hia duties of manage- 
ment as Mutawali, and the amount of his temmmeration does not depend eitþer on the nature 
of the properties or asseta whith constityfs the wakf estate, nor on the amount of the income 
derived therefrom by the wakf estate. If, as might possibly happen, the whole or a portion 
of the wakf property ceased to be represented by agricultural lands, it is clear that the remu- 
neration fixed by the article 15 of the scheme would not be affected.” 

Those observations are particularly applicable to the facts here. In the present 
case the managing agents would receive the renufneration irrespectiye of the nature 
of the business of the principal company. They are paid for their work as managing 
agents. The assets of the principal company are not vested in them. They are 
not the persona who could sue for amounts due to the principal company in their own 
name They are only agente for management. It seems therefore clear that, under 
the terms of the managing agency agreement, the balance of the agricultural income 
in the hands of the principal company is not to be divided between the principal 
company and the managing agents in a stated proportion. - 

In Habibulla’s case their Lordships kept open the question whether the receipts in 
the hands of the manager would be agricultural income, ‘if the agreement was to pay 
on a percentage basis. This was due tol certaim observations of Pankridge J. in the 
same case in In re K. Habibulla! from which thd appeal was preferred to the Privy 
Council. dn the present case it ia clear that the total income of the principal company 
is *not wholly agricultural The percentage is not necessarily payable out of the 
agricultural income. In fact, as I have pointed out, whether there were profits or no 
profits to the principal company, the managing agents were entitled to their remunera- 
tba. Therefore, I do not propose to consider the question of a remuneration payable 
on a percentage basis when the total income of the principal company is wholly agri- 
cultural. Sufficient to say that that ie not the case heg and it is not necessary to 
decide it for the present reference. 

Sayed Mohammad Esa v. Commr. of Inc.-tax? was relied upon to support the con- 
tention that if agricultural income, earned by a principal company, is passed on to 
the next party, it does not alter the charactt# of the receipt. It was argued that if 
there was a fatm and an employee was promised remuneration for working on the 
farm at the rate of ten per cent. of the nett earnings, the amount received by the 
workman would be agricultural income. In the case in question the assessee, a muta- 
wali, was authorised under a waqf deed to appropriate the balance, remaining after 
the purposes of the trust, for his personal expenses, and under another deed to appro- 
priate the balance in lieu of his services. The ipcome from thea waqf properties con- 
sisted both of agricultural and°non-agricultural income. The question was whether 
the sums thus received by the mutawalt out of the income of the trusts, either as remu- 
neration for services rendered ag one of the trustees or in his capacity as a beneficiary, 
can be regarded as agricultural income in his hands. - It was held that in the circum- 
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stances of the case so much of the sum, received by the assesete which represented hia 
share of the surplus income in the year of assessment as bore the same proportion 
the whole of such sums received by him, as the agricultural income bore to the” non- 
agricultural income of the waqf propertie§ in the year of assessment, must be regarded 
in his hands as agricultural income mitlin the meaning of s. 2(1). That decision 
is Clearly explicable. The Court carefully noted the fact that the balance was paid 
to the mutawali as a beneficiary. The simple position before the Court therefore was 
of a trust, the income whereof was partly agricfltural and payment was m4de to the 
beneficiary, as provided by the®igust deed. The payment did not lose the character 
of being agricultural incorfe because it passed through the hand of the trustees or 
Tautawali. Except that proposition the Court decidef nothing more, as it was not 
necessary for it to decide. This aspect “of the case, is emphasized clearly in the 
judgment of Braund J. at p. 280 where he obdigved :— ° 

-“I think, therefore, that in both cases the asseseee is entitled to be treated as a ‘ bene- 
ficiary’ and not ad a servant of trust by contract. The position would, I think, have been 
quite different, had the assessee been a mere employee of the waqf by contract deriving a 
“ salary” which was payable (ordinarily, at least) out of the income of the waqf properties.” 
It seems therefpre clear that none of the authorities relied on by the assessees sup- 
ports the contention that in respect of an agreement, containing a clause like the one 
before us, it was held that the remuneration received by the managing agents was agri- 
cultural income. In my view, the conclusion of the Tribunal is correct. On the true 
construction of the clause in question it cannot be stated that the managing agents 
received any portion of the agricultural income, when they received remuneration for 
services rendered for managing the affairs of the principal company, only one part of 
whose business is held to be agricultuye. The answer to the question will therefore 
be in the negative. The assessees to pay the costs of the reference. 


CHAGLA J. I agree. The ‘question which we have to decide is whether any por- 
tion of the remuneration received by assessee as the managing agents of the prig- 
cipal company under the agreement between them and the principal company con- 
stitute agricultural income and is exempt from payment of tax. Under 8.°4(3) in 
the total income of an assessee agricultural income is not to be included. “ Agni- 
cultural income” is defined in s. 2(1) as any reat or revenue derived from land which 
ia used for agricultural purposes, and the question therefore which arises for deter- 
mination ig whether any portion of the remuneration received by the assessee is ren 
or revenue derived from land which is used for agricultural purposes. In my opinion 
it is clear that the remunerati§n received by the assessee is under a contract between 
it and the principal company! remuneration for services to be rendered by the asses- 
see ag the managing agents of the principal company. That contract has nothing 
whatever to do with income earned by thg princip&l company from agricultural sources. 
It is also clear from the contract that what the principal company contracted with the 
managing agents was ta pay them a sup of Rs. 10,000 or ten per cent’ of the profita 
computed in a particular manner whichever sum was larger. Sir Jamshedji’s conten- 
tion throughout this reference has been that the assessee was sharing the profits of 
the principal company and to the extent that it shared the profits derived from agri- 
cultural sources payments in the hands* of the assessee became agricultural income 
and should be exempted from tax. The whole of Sir Jamshedji’s argument was based 
upon the decision of thig High Court in \Walchand & Co., Ld. v. Hindustan Construc- 
tion Co., Lid? The Court was construing a particular agreement which I admit was 
practically similar in terms to the agreement before us, and all that that case decided 
waa that the amount of excess profits tax should be deducted in ascertaining the annual 
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nett profits of the company for the purpose of calculation of the ‘managing agents’ 
gommission. “Now in the-couree of his judgment Beaumont C. J. did use the expres-: 


sion “that that agreement was a profit poy But the question is in what 
profits’ did the’ managing agents share? is clear that the profite in which the , 
managing agents shared were not the same in which ultimately the shareholders 


had a right to share or the profita which altimately became divisible amongst the 
shareholders. With respect to the learned Chief Justice a confusion is created by 
using thé expression profits which Mas differéht connotations in different contexts. 
The possibility of such confusion’ is drawn @Mftention to and pointed ‘ out 
in British Sugar Manufacturers, Ld. v. Harris.: In the case before us it ie perfectly 
evident that what the asese was going to share in was an artificial fund which’ 
first came into existerice. received ten per cent. of that fund, After that had 
been ascertained the useffiness ofsthat fund disappeared and a new fund came 
into existence by a different computation which was to be divisible amongst 
the shareholders as their own’ profits. If the asseasee was sharing in’ the later 
fund which is divisible amongst ‘the shareholders, then Sir Jamshedji’s contention: 
would be sound, because then what came to it yas a share of the nett ptofits and 
to the extent that those pett profits were derived from agricultural ingome the assessee 
was exempted from the payment of tax. As I have pointed out under the agreement 
the asseasee has nothing whatever to do with whether the principal company made 
a profit or not; whether their business was agricultural or not; it was entitled to 
receive Rs: 10,000 even if the principal company worked at a loss. It was entitled 
to receive Ra. 10,000 even if the principal company stopped all its agricultural busi- 
ness. It waa only if the ten per cent. of the artificial fund amounted -to more than 
Rs. 10,000, then the managing agents became, entitled to receive an amount larger 
than Ra. 10,000. Therefore in the language of Greene M. R. in British Sugar Mani- 
facturers, Lid. v. Harris, a line is "capable of being drawn between a contract for 
payment of a share of profits simpliciter antl payment of remuneration which is 
déducted, no doubt, before’ profits which are divisible are ascertained. In this case 
what the asseasea would receive in the event of the principal company making 
profite waa not the payment of a share in profits simpliciter but it would receive a 
remuneration which was deductable*before the profits divisible were ascertained. 
With regard to the decision in Patent Castings Syndicates, Ltd. v. Etherington, a 
@riking difference between the case thers and the case before us has to be noted. 
There the defendant was appointed the manager of the business of the plaintiffs on 
a salary and over and above the salary the company agreed also to pay to him at 
the end of each business year of the company a perc&ntage of the nett profits for 
the year. The salary was quite independent of the ehare in-the nett profits and it 
was only: with regard to his latter remmmeration that the Court held that he was 
tharing in the fund which was divisible amédigst the shareholders. It must be noted 
that the nett profits in which the manager was to share were arrived at after the 
Temuneration payable to the manager had bedh deducted.‘ In this case the fund in 
which the aseessce has, a share is ajfund to be ascertained before the remuneration 
payable to the managing agents is ascertained. In the two cases relied upon by 
Sir. Jamshedji, Captnissioner of Incometax w-Sir. Komemshwar Singh? (The Dar- 
bhanga case): and-Sayed Mohammad Esa v. Corgmissioner of Income-tax‘ in the first 
cage the mortgagee steod in the"shoes of the mortgagor and exercised. all the rights of 
the landlord and also.of the mortgagor. In the other case the Court made it per- 
aaa a ee 
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the asse as the beneficiary and not as the mutawali. The Court pointed out that 
the aseteses occupied two positions one of mutawali and the other of beneficiary and 
it was only in his capacity as the beneficiary that the income which he received sronf 
the agricultural source was exempted fromffax. Therefore when we come to Habibulla 
v. Commr. of Inc-taxt where we have a Gimple case ôf a mutawali receiving remu- 
neration from the trust estate consisting entirely of agricultural land and the’ income 
‘of which was wholly agricultural income, the Privy Council held that the income 
of the mutawali was not agriculturak income and therefore not exempt from tax. 
It is true, as Sir Jamshedji pSijed out, that we have to consider the „character 
of tha income and not thaf of the assesses. If the income is agricultural income, it 
bears an indelible impression upon it and is exempt from tax. But in my opinion 
on the constructign of the contract before ia the remunération of the assessee is for 
ita services as the managing agents of the principa). confpany ; that is the character of 
its income. The character of its income is not that part of it is rent or revenue 
from land which is used for agricultural purposes. I therefore agree with my learned 
Bree ete tinh we Should oneness O cance he ERA ane ae 
assesses should pay the costs of the reference. : 

Attorneys for aseessee : Wadia, Ghandy & Co. ; 

Attorney for Commissioner : D. H. Nanavati. 


Before Sir Leonard Stone, Kå., Chief Justice, and Mr. Justice Konia. 
D. V. ARUR v. COMMISSIONER OF INCOME-TAX, BOMBAY.‘ 


Indion Income-tax Act (XU of 1922), Ses. 4 (3) G), 4101)—Charitable Hoe Eine 
tion from tax—Whether trust for giving scholarships to members of family amounts to 
charitable purpose—Incidence of taxation. 

Under 8 4(3) (D of the Indian Income-tax Act, 1922, a charitable purpose which is not 
of a religious character must contain! the element of benefiting the public. 

Ge te ee ie oe te a 
bers of a family, does not come within the definition of a charitable purpose contained jn. 
the Income-tax Act either as it stood in 1922 er aq amended in 1939. 

Public utility is always a matter of degree, so that the circumstances must be era- 
mined to ascertain whether the section or class of the community to be benefited can 
be said to be public as opposed to being private. 

Hence, a trust for the benefit of the members of a family or for the descendants 
of a named individual impgrts a conception or notion of something which is private 
and not something which is public. 

Commr. of Inc.-tax v. Jamal Mahamad Schib; Mercantile Bank of India (Agency) 
Ltd., In re,* and Commr. of Inc.-tax, Madras v.sAga Abas Ali Shfrasi,® referred to. 

The income of such a trust is taxallé at the maximum rate under the first proviso 


to a. 41(1) of the Act. 


The aseessee and his father, who both belonged to the Arur family, executed a deed 
of trust on February 10, 1924, whereby they handed over to a body of trustees 
three-and-a-half per cent. Government of India Loan of the value of Rs. 36,000 and 
a sum of Rs. 650 in cash upon trust to‘apply the annual income from the trust fund 
for the purpose of education, ie. granting scholarships to deserving young men and 
women descended from the Arur family and standing within a stated degree. of rela- 
tionship to the elder of the two settlors. In thè event of there being a surplus after 


1 (1942) 11 L T. R. 295. pellate Tribunal of Inoome-tax. 
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grgnting scholarships to the descendants of the family, the trustees were to apply 
„fY per cent. of the surplus to granting similar echolarehipa to youths of the Saraswat 
“community owing allegiance to a specified religious institution. The pertinent clauses 
of the deed of trust are set out in the ju of the Chief Justice. 

The assessee, the presiding trustee, was to income-tax on the income deriv- 
ed from the trust fund for the year 1939-40, the amount ascertained during the 
accounting year being Rs. 1,263. The amount fell below the minimum not chargeable 
to the tax:in the year of assessment. . 

The apeessee contended first that the trust i exempt from taxation under 
a. 4(3) (€) of the Indian Income-tax Act, 1922, , secondly, that at any rate it was 
not chargeable at the maximum rate under a 41(1) of the Act. 

“The Income-tax authorities negatived thè contentions ‘and levied the tax at the maxi- 
mum rate. The taxation wa’ by the Income-tax Tribul of Appeal. 

At the instance of the assessee Tribunal referred ta the High Court two ques- 
tions set out in the judgment 

Sir Jamshedfi Kanga, with G. P. Mwrdeshwar, for the aasessee. 

M. C. Setaivad, for the, Commissioner of Income-tax. 


Stone C. J. This t a reference under s. 66(1) of the Indiafi Income-tax Act, 
1922. The assessment year is the year 1989-40 in respect of the accounting year, 
which in this case is the year ending May 31, 1938. 

The assesses is a trustee, and the amount in dispute is the sum of Rs. 1,263, which 
is the income for the accounting year of a trust fund created by a settlement dated 
-February 10, 1924. 

The questions referred to us are as follows: - a 
“(1) Whether the income of the trust fund talled Shri Kaflaje Umamaheshwar Vidya 
Nidhi ia income derived from property held under trust or other legal obligation wholly for 
charitable purposes within the menning of s 4($)(i) of the Indian Income-tax Act? 

. “ (2) Whether the income of the, trust is taxable at the maximum rate ander the first 
proviso to a 41(1) of the Act?” | 


| The answer to the first question must depend: solely on whether the trusts or the 
settlement are wholly for charitable purposes within the meaning of è :4(3) (i) of the 
Ţ Indian [ncome-tax Act. That sub-section is as follows : 
e (3) “ Any income, profits or gaina falling within the followiag clases shall not be includ- 
ed in the total income of the person receiving them :— - 

“@D Any income derived from property held under trust or other legal obligation wholly 
for religious or charitable purposes, and in the case of pfuperty ‘so held in part only for 
such purposes, the income applied, or finally set apert for application, thereto.” 
At the end of all the clauses of subs. 4(3) there is the following definition of 
“ charitable purpose” : 


“In this sub-section ‘ charitable purpose’ incites aier ok tha foot, eanan meiit 


relief and the advancement of any other object pf general public utility, but nothing con- 
tained in clam (i), clanse (in) or dawe (fi) shall operate ta exempt from the provisions 
of this Act that part of the income of a private religious træt which does not enure for 
the benefit of the public.” ` 
It is to be observed that this definition is fot an exclusive or exhaustive one such 
` as is to be found in many of the definitions centained in a. 2 of the Act where the 
word “means” is used instead’ of the word “includes.” 

The trust deed of February 10, 1924, is a settlement by two Brahmins of the one 
part and one of them and four other persons (thereinafter called ‘the tmustees’) of 
the other part. It recites that the donors have given a donation of a sum of Indian 
Government Promissory Stock Note of Rs. 36,000, the interest of which is to be 
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appropriated to awarding scholarships in accordance with cl. (12) (a) of the echeme 
Written hereunder in para. 6 and a sum of Ra, 650 in cash to be utilised as directed, 
in cL (12) (6). of the eaid scheme. The operative part of the deed directa that*the 
trustees are to hold the trust fund upon to administer and control the sanle and 
* apply and devote the nett annual income dF the said Vidya Nidhi in and towards the 
objects and purposes described and mentipned in and in accordance with the scheme 
hereunder written in para. 6, which scheme is to be considered as part and parcel of 
. the deed. The first ten clauses and cl. 16 and*°17 of para. 6 deal with adfninistra-’ 
tive matters. Clauses (11), (Ly, (13), (14), (15), (18), (19), (20) and (21) 
are as follogya :-— 


“(11)(a) The interest accryed on the 36,000 rupees fn G. P. Stock Notes shall be 
utilised in awarding scholarshipe as shown in dau® (12) below to young men of women 
who are descendants of the Arurkar family (which efpression sill mean descendants in the 
thale line of Devapana Arur the founder of Shri Umamaheshwar Temple of Kailaje near 
Karkal, in South Kanara District . provided always they bear good moral character and 
are otherwise deserving of encouragement. Provided further that in the case of females the 
Re Ny Se ae te oly 8 dearer) Preis ails: ce female computed cm Donar 
No. 1 (Venkatrao Narayan Amur). e 

(b)' In case the*interest accrued on the Nidhi Fund is not exhatsted by award of scholar- 
ships to deserving youths in the Srurkar family, as indicated in (e) above, the’ surplus if 
any up to 60 pc of it at the discretion of the trustees may be devoted to award, scholarships 
to: deserving applicants in the Saraswat commumity (owing allegiance to Shri Chitrapur 
Mutt) the balance if any being added on to the corpus of the Nidhi.. 

(12) (a) The interest on the Fund shall be distributed in scholarships in the following 
manner :— 


. iv. EEEE ome E eae. ; 

ees Be a Gals a a al e T a 
more scholarships in favour of one scholar or to split the existing number of scholarships 
into a greater number or to alter the amount or the number of scholarshipa in thdéir discre- 
tion; after ascertaining the needs of the studenta, be 

(b) The cash amount of Rs, 650 mentioned inêpara. 2 above shall be utilised for the 
award of the scholarshipd duly every month until the realisation of the half yearly interest - 
on Ra. 96,000 in G. P; Stock Note and it shall be recouped as soon ae the interest ia realiged 
and iti shall. bë utilised: fota similar purpos whenever necessary- 

a3)’ The echolarthips contepplated are to be defrayed from the interest aécrultig on 
the Fund of Ra. 36,000. If after allowing the echolarsbips any surplus interest has accu- 
mulatéd, the trustees out of such accumulation may where necessary and expedient make 
reasonable advance of money to a scholar of the Arurkar family to start in life. -The scholar- 
ebipa and the advance of money to start in life slfould be within the amount of interest 
accrued on the Fund of Ra. 36,000 without fn any way affecting its corpua. 
_. (14) In the case of acholarships to youths, who are outside the Arurkar family as defined 
above in (11) (a) the trustees have powér in fit cases to adopt measures to ensure return 
by the recipienta of money spent on them from the Nidhi And in the case of advance of 
money to youths to start in life as contemplated in clause (13) above, the trustees shall 
take sufficient guarantee to secure the retym of the amount. For these purposes suitable 
agreements in writing may be taken from such recipients or their guardians so as to ensure 
repayment of the money with or without interest and ip euch time and manner as the 
trustees deem expedient. The money so recovered shall b€ added to the corpus of the Nidhi. 

(15) The fund-of-the endowment is intended for fielp i in education in Arta, Science, Indus- 
tried, technical. subjects like Engineering, Commerce, Agrjculture, Medicine, fine arts like 
drawing, painting, photography, and any vocational studies, all which will be useful. to the 
scholars to earn a decent livelihood., The trustees shall have the power of selecting the sub- 
ject of study and the institution for it in particular cases, regard being had to the aptitude 


e 
. 
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and -constitution of the scholar. The agè limit of the scholar is left to the discretion of the 


>- (48) The trustees shall give due ion to poverty, moral character, intelligence, 
aptitutie and the physical fitness and ition of the applicant. © 
€19) In case of competition -or i$ among-two or more students, those who are 


nearer in blood to the Donors shall have preference over those who are more remote, 
(20) The scholarships will ordinarily be terlable in each case for one year only, but the 
trustees ghall have power to continue it to the same recipient if he shows-sufficient progress 


or in the opinion of the trustees deserves further t ip 
(21) POTAE have power at all timey% dispontione tho payment of any. 
scholarships in cases of moral delinquency or deviation from the Senatan Dharma on the part’ 
of the recipient, the decision of trustees being final in the rpatter.” 
No question arises with regard to’This trust being for a religiousepurpose, but it is 
submitted on behalf of the asseafee that the trust is educational in character and, 
therefore, is of a charitable purpose within the meaning of sub-a. 4(3) (i) of the Act. 
Whilst reliance was placed upon the fact that by sub-cl (#)'(>) of para. 6 of the 
trust deed it is permissible to award echolarshipe outside the Arurkar family, provided 
that the applicants are deserving and in the Saraswat community, it is not suggested 
that any part of the Re. 1,263 was so applied. Looking at the s@heme of the trust 
deed as a whole, it is clear that the dominant object is the provision of scholarships 
for young members of the Arurkar family, in the case of females limited to three 
degrees of relationship from the donor. The power to use surplus income for scholar- 
ships for deserving members of the Saraswat community and the power to make 
advances to enable a start in life to be made by a scholar are subsidiary objects. In 
my opinion the trust though educational in character is of a private and limited scope. 
Great reliance was placed by Sir Jamshedji Kanga on belmlf of the assessee on the 
English case of In re Compton : Powell v. Compion, which, if the laws of India and 
England were the same, it would be difficult to distinguish from the present case. 
In that, case there was a bequest, in the wilf of the testator for the benefit of the 
children of three designated persons in the following terms : 
“for the education of C and P and M children, but G and P children are to have the 
as scholarabips for the time thought best by tha trustees not over the age of 26 
years, It iy not to be used as a pensio or income for any -one and is to be held as scholar- 
ships at the pleasure of the trustees. It is to be used to fit the children as servants of God 
erving the nation not as students for research of any kind” - 
There were living twenty-eight persons who could qualify as membere of the class 
in that case and Cohen J. felt himself bound by the ‘earlier English cases to which 
he referred and came to the conclusión that be had no other course than to hold 
that the trusts in that case were charitable. Since this case was argued before us 
and we reserved oun judgment upon’it, In r Compton : Powell v. Compton has been 
tee to de Coan Cf Aol Gh Tengicad When ie ee Reda No report of the 
ee Oe Non Ge However, as Mr. 
Setalvad on behalf of the Crown has pot out, the conception of charitable pur- 
poses in England and in Indig is not necessarily the same. In England a great array 
of judicial decisions have invested the Statute of Elisabeth with an imposing mantle 
of judge made law, into which ia woven the tegal conception of charity. In India the 
popular notion of a charitable purpose is almast unlimited in its scope. But during 
the last eighty years numerous statutes concerning taxation, civil procedure, transfer 
of property and charitable endowments have laid down a legal conception of charitable 
purposes eo far as those statutes are concerned, which considerably‘ curtails the popular 
ideology of what is charitable. 


1 (1944) 60 T. L. R. 485. 2 [1945] 1 Ch 123. 
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The earliest statute appears to be the Civil Pfocedure Code of 1857. In the Code 

of 1877 the expression used is a trust for public, charitable purposes ; in the Trangfer 9 
of Property Act of 1882 the restrictions gi by certain sections of that Act 
, Shall not apply to property transferred fo the benefit qf the public, for the advance- 
“ment of religion, knowledge, commerce,. th, safety or any other object beneficial 
to mankind” ; in the Income-tax Act of £886 by sub-a. 5(1): “ nothing in s. 4 shall 
render liable to tax . -. any income derived from property solely employed jor reli- 
gious or public charitable ”;°in the Charitable Endowments Act of 1890 
s. 2 “charitable purpose” igclu ‘relief of the poor, education, medical relief and 
the advancement of any other object of general public utility, but does not include 
a purpose which relates exclusively to religius jeaching and worship” ; in the Civil 
Procedure Code ef 1908, s. 92, Which concerns „the cemmencement of proceedings 
foan alleged breath of emren or constaetivetitets | ‘created for public purposes 
of a charitable or religious nature” ; in the Income-tax Act of 1918, s. 3(2) provides 
that the Act shall not apply to certain classes of income including income derived 
from property held under trust or other legal obligation wholly for religious or chari- 
table purposes and in that section “ sharitable purpose” intludes relief of the poor, 
education, medical relief and the advancement of any other dbject of general public 
utility. The preamble to the Charitable and Religious Trusts Act of 1920 refers to 
trusts “created for public punposes of a charitable or religious nature.’ In the 
Income-tax Act of 1922 the definition of “charitable purpose” contained in s 4(3) 
(ix) is the same as that in the 1939 Act quoted above without the qualification that 
nothing contained in cl. (7), cl. (1) (@) and clause (#) shall operate to exempt from 
the provisions of this Act that part of the income of a private religious trust which 
does not enure for the bertefit of the puMic. 

In my opinion, looking at the definitions in the, various Acts, a charitable purpose 
which is not of a religious character mug contain the element of benefiting the public. 
So that a tmu, the object and scope of which is limited to the education of the mem- 
bers of a family, would not come within the defmition of a charitable purpgee con- 
tained in tha Income-tax Act either as it stood in 1922 or as amended in 1939. Å 

What we have to do is to construe the statute, no doubt the public nature of the 
trust can be satisfied by benefit conferred on a substantial section of the community. 
In Trustees of Tribune Press v. Commissioner of Income-tax, Punjab,t a person whoe 
owned a press and a newspaper created a trust by his will in respect thereof “to main- 
tain the said press and newspaper in an efficient condition, and to keep up the liberal 
policy of the said newspaper, dfvoting the surplus income of the said press and news- 
paper after defraying all current expenses in: improving the said newspaper and 
placing it on a footing of permanency.” Delivering the judgment of the Judicial 
Committee Sir George Rankin said (p. 1499): 

“But their Lordships, having before thet material which showa the character of the 
newspaper as it was in fact conduoted in the,testator’s lifetime, have arrived at the conclusion 
that questions of politics and legislation were discussed only as many other matters were in 
thia paper discussed, and that it is not made out that a political purpose was the dominant 
puypose of the trust. 

“They think that the object of the paper may fairly be deacribed aa” the object of supply- 
ing the Province with an organ of educated public opinion” and thatit:sould' Drie: Jarig 
be held to be an object of general public “utility.” : 

That case decides that something which is forthe benefit of the community of a 
“Province is a matter of public utility. Public utility must always be a matter of 
degree, 20 that circumstances must be examined to ascertain whether the section or 
class of the community to bef benefited can be stid to be public as opposed to being 


1 (1939) 41 Bom. L. R. 1150, s.c. L. R 66L A, AL a 
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private. In my opinion a trust for ¢he benefit of the members of a family or for 
whe descendants of a named individual imports a conception or notion of something 
which, is private and not something is public. This view is supported by 
various cases in the Indian High Courts in particular by Commr. of Inc.-tax v. 
Jamal Makamed Sakib, Mercantile Banki of ‘India (Agency) Lid. In re? and the 
Commr. of Inc.-tax, Madras v. Aga Abbas Ali-Skirazi.2 Accordingly, in my opinion, 
the firet question should be answered in the negative. 

With fegard to the second question, I have kad the advantage of reading the judg- 
ment about to be delivered by my learned brother #Pania with which I entirely agree 
and ‘there is nothing I desire to add with regard to the s€cond question beyond what 
ig stated by him I agree that the question should be answered in the affirmative. 

Kania J. The first qyestipn subshitted by the Tribunal for the Court's opinion 
involves the true construction oM the expression “charitable objects” within the 
meaning of s. 4(3) (i) of the Indian Income-tax Act and the decision whether* the 
settlement in question results in vesting the trust property in the trustees wholly for 
charitable objects. 

In respect of the first point it has been argueg on behalf of the assessee that relief 
of the poor, education and medical relief are by themselves objects gf charity, and the 
words “advancement of any other object of general public utility ” denote a clase by 
itself. The contention is that for the relief of poor, education and medical relief the 
element of public benefit is not required, because those objects, even when limited to a 
small clas or even a family, are recognised as conducive ta general public benefit. In 
this connection counsel strongly relied on In re Compton: Powell v. Compton“ In 
that case Cohen J. had occasion to consider a bequest in the following terms : 
“the money which was not brought inta ths family by my mother is to be invested 
...under a trust for ever..,for the education of C and P and M children, but C and P 
children are to have the preference as°acholarshipe for the time thought best by the trustees 
not over the age of 26 years. It ja not-to be used as a pension or income for any one and 
fs to be held as acholarshipe at the pleasure of the trustees, It is to be used to‘fit the children 
as servayts of God serving the nation not as students for research of any kind... . 
The testatrix defined C, P and M children -as the lawful descendants of three specified 
persons. Of these three persons there were living at the date of the summons twenty- 
. eight lawful descendants, all of whom were not yet twenty-six years old. The learned 
*Judge at firet notice White v. White, The Attorney-General v. Price, and Attorney- 
General v. Duke of Northumberiand.” In the first two cases a bequest for the benefit 
of the testator’s poor kinsmen and kiriswomen and among their. off-epring in per- 
‘petuity was upheld.” In the last case the bequest was considered to contain a general 
charitable intent and preference was given to the poor relations of the settlor. The 
next point considered by the learned Judge was whether there was a difference be- 
tween cases of poverty and cases of education. Relying on Attorney-General v. 
Sidney Sussex College* in which the bequest of lands to the college for the only use, 


education in piety and learning of ten deaceadants of the brothers and sisters of the- 


testator and of his two wives and in default of such to their poor kindred, was 
upheld as a charitable bequest, he held that the same principle applied to education 
also. From the judgment of Cohen J. it is clear (as he in terms stated) that but for 
the current of authorities which compelled” him to hold that the trust was a valid 
charitable trust he would hare held otherwise. 

On the other side it is contended,that on the construction of the word “ charity” 
English decisions are of no use here. As pointed out by the Privy Council in All 
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India Spinners Assn. v. Commissrs. of Inc.-tax,ethe meaning of the word “charity ” in 
England has developed according to the decisions of English Courts and there is ne 
statute which defines that word. It was pointed out that where, as in India, there 
exist a statute which in terms defines word “charity ”, it is improper to pt 
to go through a series of English cases to nd out the meaning of the word “ charity”. 
As regards the definition of “ charity ™ oqitained in the judgment of Lord Macnaugh- 
ten in Commissioners for special purposes of the Income-tax v. John Fredrick Pem- 
sei,?'it was pointed out that, in India, the last heading, instead of being.“ for* purposes 
beneficial to the community ”, (as found in s. 4(3) ) “for the advaneement of 
any other object of generab public utility”, and the inclusion of the word “ public” 
was of importance. In that case the Court held that the object of the settlement waa 
to benefit the poor agriculturfsta. It was tharable both under the heading “ Relief 
of poor” and as the advancement of an object of ggneral public utility. Having regard 
to those observations it was urged that the Court should not consider the halting deci- 
sion of Cohen J. in In re Compton as binding. It was argued that’ on a plain con- 
etruction of the definition of ‘ charitable objects’ given in the Indian Income-tax Act 
the Court should construe the words “ relief of the poor, education and medical relief” 
as relating alsa to a section of the prfblic at least, because in the last clause the words 
are “any other oBject of general public utility ”. It was contended that the previous 
words should be construed ejusdem generis. It had to be conceded that although the 
words “ general public” prima facie would mean the public at large and not merely 
a section, in view of the decision of the Privy Council in Trustees of Tribune Press v. 
Commissioner of Income-tax, Punjab? if the object of the charity was to benefit a 
fairly large number of public it was sufficient. In that case the spreading of news 
amongst the English-reading public of the Punjab was considered an object falling 
under the class “ for the°advancement of any other object of general public utility”. 
It was further pointed out that in Commr. of Inc-tax v. Jamal. Makamad Sakib, 
a -full bench of the Madras High ,Court had held that a settlement for the 
poor relations-of the settlor did not fall under s. 4(3) (f) of the Indian Income-tax 
Act and that case was followed by the same Court in Commr. of Inc.-tax,v. Age 
Abbas Ali Skirazi.5 In the same way the Calcutta High Court in Mercantile Bank 
of India (Agency) Lid. In res held that relief of poor must be also of the public or a 
specific section of it, and if it was limited to a family, it was not for a charitable object 
within the meaning of a. 4(3) (4). Counsel further relied on a. 14 of the Transfer ob 
Property Act which contained the rule against perpetuity. The exception is provided 
a seat Catty lay IA ee ae 

“The restrictions in a 14.. .eRall not apply in the case of a transfer of property for the 
benefit of the public in the advancement of general knowledge, commerce, health, safety or 
any other object beneficial to mankind.” 

It was contended that having regard te.thia provision in the Tranafer of Property 
Act unless the settlement was for the benefit of mankind and was covered by the words 
‘of 8. 18, the tranafer would be bad in laweand no question could arise under the Income- 


“tax Act in respect of the income of such settlement. beyond the period prescribed by 


3. 14 of the Transfer of Property Act. 

+In my opinion the arguments advanced on behalf of the Commissioner are sound. 
In England there is no definition of “ charity” and the meaning of that word, attempt- 
ed to be extended by judicial decisionseis not helpful, when we are considering specific 
sections of the Income-tax Act. The observatiogs of “Lord Wright in The AN India 
Spinners Assn.’s case must be accepted as final in that connection. I, should point out 
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that‘the definition of charitable objects $n the Income-tax Act is an inclusive definition 
end therefore cannot be considered an exhaustive one. The Privy Council have 


the word “public” as i in that definition. The sections of 
the Transfer of Property Act are also- ‘to be considered, because when the 
Legislature thought of saving frarisfer of in perpetuity it saved only such 


transfers whose object was the benefit of ‘public. Private settlements for the relief 
of poor relations, or for the education and médical relief of members of the family, 
would therefore be excluded, under the Trahsfér of Property -Act, from the class of 
charitable settlements. The two Madras and the Gglfutta case mentioned above also 
show that Indian High Courts have construed the words ‘charitable objects’ ag 
limited to settlements made for the benefit gf a section of the public only.. They have 
excluded settlements made for poor rélatigns of the family from thg clase of settle- 
ments saved from taxation “under t¥¥"Indian Income-tax Act. I agree with that view 
on the principle that in the construction of an all India Act, so far as possible, there 
should be uniformity, and unless the Court was clearly of a different view an inter- 
pretation by one Court should be followed by others. I think we should also accept 
the construction put by the other Courts on thoge words in this case. The decision 
of Cohen J. ig not binding on this Court and the learned Judge hjmself arrived at 
a conclusion against his own personal convictions, because he felt bound by the autho- 
rities in England. That decision has now-been reversed by the Court of Appeal. In 
my opinion, therefore, to exempt the income from taxation, on the true construction 
of the settlement in question, the Court must find that the object of education was for 
a section of the public at least. The settlement may claim exemption in that case, 
even though the members of the family may be given preference in the selection of 
scholars. ë e 


In respect of the question of constyiction of the trust deed the relevant portions are 
` set out in the judgment of the learned Chief Jystice. It was argued on behalf of the 
agsessee that the name itself indicates that it is an education fund, not Mmited to the 
members of the family. That argument cannot help in the true construction of the 
deed of settlement because the Court has to find whether the property is held under 
trust wholly for charitable purposes. counsel for the assessee relied on cl. 2 to show 
that in the recital it was stated that “interest of the fund was to be appropriated in 
awarding the scholarships mentioned in cl. 12(¢) of the scheme (written hereunder in 
para. 6) and that under cl. 12 there was no restriction to give the scholarships only to 
members of the family. While cl. 12 mentions how many and what amounts were to 
be given, it does not indicate to whom the same wereŝto be given. This argument 
therefore does not help the assessee, The relevant clause ia the fifth clause where it is 
expressly stated that the amount wag transferred to the trustees “upon trust to collect 
the interest of such investments upon trust to apply and devote the net collections in 
the manner set out in cL 6.” Lower down in the same clause it is stated that the truatees 
stood possessed of the fund upon trust to admini and control the same and apply 
and devote the net annual income in and towards the objects and purposes described 
in cl. 6. It is therefore necesaary to turn to cL 6 to find out the objects for which the 
income was to be spent. It is clear that in the scheme, cl. 11 first prescribes:the obli; 
gation on the trustees to award scholarships as shown in cl. 12 to any men or women 
who are descendants of the Arurkar family, of which a genealogical tree was annexed 
as No. 2 to the scheme. That‘ts an absolte obligation. It is true that the eligible 
persons must have good moral chardtter and should otherwise be deserving of en- 
couragement. But these are general words of qualifications. Sub-clause (b) is a 
matter of discretion left to the trustees and contains no obligation on them to apply 
the fifty per cent. of the surplus for giting scholarships to applicanta of Saraswat cam- 
munity. If the trusteea do not act under this clause, the belance of the income must 
R10. ° é 
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go to augment the fund of the endowment. * 


Counsel for the assessee strongly relied on cL 15 for the contention that the, fund 
of the endowment was intended for the gducation of the public. At one timg I was 
impressed by the words of that clause iderably. A close scrutiny, however, shows 
that even there it was provided that the education was to be in an institution which 
will be useful to a scholar to earn a decent livelihood. The repeated use of the*word 
“scholar” three times in that clause indicates that the scholar was to be ope defined 
in the previous cl. 11, and I am unabfe to read that word aa importing a scholar from 
the public at large, or as.refermag to a scholar of the Saraswat Hindu community 
only. It ie further provided in cl. (19) that im case of competition for echolarehips 
between two or more students those whogwere nearer in blood to the donors should 
have preference over those more remote. Reading the, schgme as a whole it seems to 
me that this settlement was for awarding scholamfhips to the members ofthe Arurkar 
family, and to emphasize this object the genealogical tree was annexed to the scheme. 
I do not think the number of those eligible at the date of the settlement matters, 
because the initial object is for the benefit of the descendants of named persons, and 
under the circumstances the idea of benefiting a section of the public in any way’ is 
excluded. It hasbeen recognised that the line dividing publie and private settlements 
is difficult to define, but ona true construction of this deed it seems clear that the set- 
tlement was for the education of the members of the Arurkar family of which Devap- 
paya was the founder. On the true construction of the words “ charitable objects”, 
therefore, this settlement does not fall within the clase of enoepted settlements under 
the Income-tax Act. 


Moreover the words of s. 4(3) ee eee rn should be wholly for 
charitable purposes. Cuse 13 of the scheme allows the trustees, out of the accumu- 
lations of interest, where necessary and expediert, to make a reasonable advance of . 
money to a scholar of Arurkar family fo start in life. Although under cl. 14 it is pro- 
vided that s@fficient guarantee should be taken to secure the return of the amount, iteis 
clear that cl. 13 provides an object which is clearly not a charitable one. To start a 
person in Hfe cannot be considered a charitable object within the meaning of the 
Income-tax Act That loan again is limited to,scholars of the Arurkar family. It is 
therefore clear that as this is one of the objects pf the settlement mentioned in the 
scheme, the property is not held by the trustees for wholly charitable objects. Under 
the circumstances the income cannot be exempted under s. 4(3) of the Act. I tbere- 
fore agree that the first question should be answered in the negative. 

The second question relate® to the maximum tax levied on the income in the hands 
of the trustees under s. 41 (1) of the Act. The total income of the fund is Rs. 1,263. 
As the game is below the minimum limit, ordinarily, it would have been exempt from 
tax. Counsel onbehalf of the assessee gqntended that if this trust deed was void the 
trustees should be assessed as individuals in their own right and they cannot be assess- 
ed at the highest rata under s. 41, subyq1). That argument cannot be accepted be- 
cause s. 14 of the Transfer of Property Act does not invalidate the settlement as a 
private settlement for the life of the beneficiaries in existence at the date of the trans- 
fer. ‘Those beneficiaries are determined, but having regard to the words used in 
cl. (12) of the scheme it cannot be sthted that the beneficiaries have any specified 
interest. The trustees are given power to select out qf those eligible persons scholars 
to whom they would give scholarships, and thg amounts of the scholarahips are also 
left, under cl. (12), to their discretion. They are at liberty to reduce the amount o1 
group together several scholarships and make it inta one scholarship for an indivi- 
dual scholar. Under the circumstances the case clearly falls under s. 41(7). It was 
argued that on the exercise of discretion by the trustees the names and shares of 
the beneficiaries will get determined. That however is a wrong approach, because the 
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question ia not about the position arisi after the trustees have exercised their dis- 

but whether on a perusal of the tryst deed the beneficiaries and their indivi- 
dual shares can be determined. I thereford that the Tribunal was right in its 
conclusion and the answer to the second ion should be in the affirmative. 
PER CURIAM. The aseessees must pay the costs of the reference. 
Attorney for Commissioner : D. H. Nanavati. 

er a 

* Before Mr, Justice Kania and Mr. Juflice Chagla. 
- COMMISSIONER OF INCOME-TAX, BOMBAY v. WESTERN INDIA LIFE 
s „INSURANCE Čo, LTD.” 


Indian Income-iaz Act (XI oF 1922), & 4(1), therd proviso, ss. 4(1) (b) (i), 4(1) (b)(ii) 
—Resident assessee—Income derived from securities held in foreign country ‘but not 
brought within British India—Whether such income Hable to be taxed under the Act. 

Income made by an sssessee, a resident in British India, in the shape of interest on 
securities with a foreign hank, which is not brought into British India, falls under a, 4 
(2) (b) (4) of the Indign Income-tax Act, 1922, and is, therefore, exempt from payment 
of income-tax by virtue of the third proviso to a, 4 (1) of the Act. 


THE assesece, the Western India Life Insurance Company, Limited, was operating 
in British India, and had its head office at Satara. It had foreign securities held by 
it in London, and not brought into British India. The company was resident in 
British India ; and, therefore, profits‘svhich accrued to it both in and outside British 
India were liable to tax under s. 4(1)(b)(#) of the Indian Income-tax Act, 1922. 
But the assessee claimed under the third proviso to s. 4(1) thet a sum of Rs. 4,500 
out of the profits accruing or arising put of British India was not liable to tax as it 
was not brought into British India. 

The claim of the assessee compapy was overruled by the Income-tas Officer at 
Satara but was upheld by the Appellate Assistant Commissioner of Income-tax at 
Satara. It wag also upheld by the Income-tax Tribunal of Appeal in Bombay. 

At the instance of the Commissioner of Income-tax the Tribunal referred to the 
High Court a question which is set out‘in the judgment of Kania J. 


elf. C. Setalvad, for the Commissioner. 
K. N. Dharap, for the assessee. 


Kania J. This reference is made under s. 66(1) by the Income-tax Appellate 
Tribunal in respect of the respondent asseseee, at the instance of the Commissioner. 
The admitted facts are that the Insurance Company, which is doing life insurance 
business and held to be resident in eBritish India, has certain securities with the 
Midland Bank, London. The interest on thédt securities has been recovered but not 
brought into British India. The assessee claimed that under the third proviso to 
s. 4(1) it was entitled to an exemption of Rs. 2500 in respect of this foreign income. 
- The taxing authorities contended that the proviso did not apply. The Income-tax 
Tribunal rejected the contention of the taxing authorities. The following question 
is submitted for the Courts opinion : . 

“ Whether in the circumstances of the case it hgs been rightly held that the Western 
India Life Insurance Company Lithited, which is a company resident in British India, is 
entitled to a deduction of Rs. 4,500 under®the third proviso to s. 4 of the Income-tax Act?” 


On behalf of the Commissiqner if is contended before us that the scheme of 
s. 4 is first to divide the income in respect of a resident in British India into two 


“Decided, March 26, IMS. input a come-tax Appellate Tribunal, Bombay. 
Reference No, 26 of 1944, made by the In- 
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parts: (1) income which accrues to him je British India; and (2) income ‘which 


accrues to him without British India. next stage is to find out whether, out ef 
the income which is found ta have ed to him outside British India thgre exists 
any income which can be described as to accrue or arise to hiny within British 
India by reason of ə. 42 of the tax Act. Tt was contended that before the 
amendment of the section in 1939 the,opening words of s. 42 were: i 


“In the case of any person reaidingout of British India...” ° 
It was contended that by the alteration in the structure of the section the first part 
of the amended s. 42 appjies to yesidents and non-residents. Therefore, if the income 
in question is covered by the words of the first part of s. 42, it shall be deemed to be 
income accruing or arising within British» Indja and, therefore, it will be taken out of 
the operation ef s. 4(1)(&) (#) of the Act. Jt, was strongly urged that there were 
no words in the first part of s. 42 to show thaf it applied only to non-residents. 

In my opinion this contention is unsound. Section 4(1)(b) deals with the income 
of a resident in British India. Sub-clausa (i) deals with hia income, which has 
accrued or arisen in British India or ts deemed to accrug or arise to him in British 
India. Sub-clause (#), which is ån independent clause, cqyers all his income which 
has accrued of arisen to him without British India. Sub-clause (#i) deals with 
income which has accrued or arisen to him without British India, within a certain 
period, but is brought into or received in British India by him in the accounting year. 
Sub-section (c) is again material to be noticed. It deals with the case of a noñ- 
resident and provides that the income which has accrued or arisen or is deemed to 
have accrued or arisen to him in British India during such year shall be included: in 
his assessment. It must be noticed that while the expression “deemed to accrue or 
arise” is found in e. 4%1)(b) (4) and e. 4(1)(c), it does not find a place in s. 4(1) 
(b)(i). It should again be noticed that while amending s. 42 the Legislature has 
still retained the marginal note “ Nomresidents” against that section. In my opinion 
the divisiorMof income in respect of a resident if British India intd what accrues in 
British India and what accrues outside British India, and then to carve out a portion 
from what has accrued outside British India and make it fall under e. 4(2)(b)7#) 
on the ground that it is deemed to have accrued to him in British India, is improper. 
The scheme is to find out first whether in respect of such aseesaees the income has 
accrued to him in British India ; if not, in respect of an item for which he is sought 
to be charged, to find out whether it is deemed to accrue to him in British India. ` 
If, oa the other hand, the income is shown clearly to have accrued to him without 
British India, the question ef the item having deemed to accrue to him in British 
India does not arise. 

Apart from that, in my opinion, s. 42 does*not apply to this case at ali. If the 
contention of the Commissioner was coffect, the section would have been divided into 
two parts : the first part covering the case of a resident and a non-resident and the 
second part providing the machinery MY which the income, which was deemed to have 
accrued to the non-resident assessee could be brought to assessment. By making the 
whole of the first paragraph as one, and connecting the two parts of that paragraph 
“by the word “and”, the Legislature has clearly indicated that it was making provi- 
sion for the assessment of a non-regident only by that paragraph. I have already 
pointed out that in s. 4(1) (c) taxation of that part$f a non-resident’s income, which 
is deemed to have arisen in British India, is*contemplated. Again, the various ex- 
pressions used in the first part of that paragraph! of a 42 appear inappropriate when 
considered in connection with a resident assessee. The income, in the contingencies 
mentioned there, ordinarily would arise or atcrue in British India, and except by 
stretching one’s imagination one cannot conceive of cases when those circumstances 





1945.] COMM. OF INC.-TAX v. WESTERN INDIA LIFE INS. €0.—Kania J. 797 


apply’ in respect of a resident in Briti Giving'the words used in a. 42 their 
ngtural meaning, it seems to me that of the first part of s. 42 applies to 
non-r&idents and is not intended to define expression “ deemed to accrue or arise 
within British Intia” in respect of a person Ordinarily resident in British India. If 
the intention of the Legislature Was to defineĝhe expression “ deemed to have accrued 
in Brifish India” in respect of all persons, this should have been done in the defi- 
nition in a. 2 and not under Chap. V, which deals with special cases only. Tho very 
fact that s? 42 is put under this Chapter, in my epinion, negatives the contention that 
this expression, is defined for all assessees. 

Tt is not disputed that the third proviso to s. 4(7) would apply if the jncome ia 
considered aa falling under a. 4¢1)(b) (4), and not under a 4(1)(b)(i). In my 
opinion, therefore, the view of the Tribunal Whs correct and the answer jo the question 
must be in the affiimative® ° @ . 

Tie a of te irae 
MCHAGLA J. I agree. 

‘has cal meote ol Dect eed ty Vela Taba chai DER 
or arises or is deemed td 2ecrue or arise in British India and income which accrues 
or arises without British India during the previous year and suchetotal income is 
liable to tax. -In the case of a non-resident it is only the income which accrues or 
arises or is deemed to accrue or arise to him in British India that is liable to tax. 
It-was, therefore, necessary for the Legislature to define clearly what was the income 
‘of a non-resident which arose or accrued to him in British India which was liable 
to tax,'and to my mind that is clear when one looks to the whole scheme of the Act 
because s. 42 comes under Chap. V of the Act which is headed “ Liability in Special 
Cases,” and s. 42 deals with the epetial cases of mon-residents whose income is deemed 
to be incothe arising or accruing in British India. ; 

I also think that the language used in s 42 is extrenely inapt if the Legislature 
intended that language to apply not, only to nén-residents but to residepin -.. 

Í, therefore, agrea with my learned brother Kania that the question raised in this 
reference should be. answered as he; has suggested. - 

Aiea Canaan D. Ë. Nanavati. 







Before Mr. Justice Kania and Mr. Justica Chagla. 
` KILLICK, NIXON & CO. v. COMMISSIONER 4 OF INCOME-TAX* 


Excess Profits Tax Act (XV of 1940), Sec. 6, Sch I, rr. 1 ded 5—Excess profits, computa- 
tion of—Standerd profits, calculation of—Standard period, ascertainment of Charteabla 
accounting period—Increase of capttal— Increase”, meaning of. 

“The obicck af tka Erea Profits “Tax “Acie 4610: te: to tax the cuca protta oes the 

' The scheme of a. 6 of the Act is to compass the average amount of capital during 
the standard period with the average amount of capital during the chargeable adcouziting 
period and make adjustments in the standard profits on the fodting of the-increase in 
the capital during the chargeable accounting period For this purpose the relevants 
figure is the average amount of capital for thb standatd period and not the amount of 
capital ascertained as in use on the last date ofthe standard period. 

. + -Rule 5 of schedule I.to the°Act provides that borrowings from banks carrying’ on a 
bona fide banking business or by m@ns of a public Issue of debentures shal! not be 
exciided in arriving at the average amount of capital for the chargeable accounting 
period. The opening words of the rufe deal with the increase iri the capital contemplated 


* Decided, Morch 287-1945. tacuectes come-tax Appellate Tribunal, Bomba: 
Reference No. 27 of 1944, made by the In- 7: 
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after the closure of the standard period. It not deal with the question of amounts 
at all. The word “increase” ngcessarily “more than.” The natural reading of 
the, rule is that the Legislature has æ certain privilege to the asseasee who fas 


increased his capital after the standarf period hap come to an end. . The integest men- 
tioned in the first part of the rule has be calculated on the borrowings throughout the 
year and not on the borrowings at the @nd of the year. The interest paid by the assessee 
in respect of that portion of the increased capital (consisting of borrowings froth banks 
and issue of debentures) has to be retained on the debit side and not excluded as it 
would have to be done if the bomowings were totally excluded. There is*nothing in- 
consistent in the first and second part of the rule. 

The plain meaning o6 r. 1 ofSch, I ia that the profits of a business shall be computed 
according to s. 10 of the Indian Income-tax Act, 1922, but subject to the rules which 
are found in the schedule e , 


THE Exceas Profite Tax Act, 1940, was enactgd on°Apfil 6, 1940, “to impose a tax 
on excess profita- arising out of certain businesses in the conditions prevailing during 
the present hostilities.” The Act defined “chargeable accounting period” as mean- 
ing (s. 2(6)): f x 

“(@) any accounting period falling wholly within the term beginning on the Ist day of 
September, 1939, and ending on the let day of March, 1941, agd 

(b) Where -any accounting period falla partly within and partly without the eaid term, 
such part of that accounting period as falls within the said(term. 


and defined “ standard profits” as meaning (s. 2(20)), “ standard profita as computed. 
in accordance with ‘the provisions of 's. 6:” “The charge of tax” was provided by 
a 4, the material portion of which ran :— 

... there shall, in respect of any business to which this Act applies} be charged, levied 
and paid on the amount.by which the grofits during any chargeable accounting period exceed 
the standard profity a tax (in this Act referred to as “ excess profits tex) which shall, in 
respect of any chargeable accounting period ending òn or before the 3ist day of March 1%1, 
be equal to fifty per cent. of that excess and shall in respect of any chargeable accounting 
period beging after that date be equal to such percentage of that excess as may be fixed 
by the Annual Finance Act.” 

The expression ‘ ‘standard profita” was defined in A. 6(1) as follows :— a 


“For the purposes of this Act, the standard prefits of a business in relation to any char- 
geable accounting period shall, subject to the provisions of sub-ections (3) and (4), be an 
amount bearing to the profits of the business during the standard period, if im respect eof 
that, business a standard period id available, the same proportion as the chargeabla account- 
ing period bears to the’standard period : 

AAEE AF the gerbe, arnoant” ol capaiel <ecacoyeds ta ‘the E Sch 
chargeable accounting period “is greater or Jess than the average amount of capital employed 
during the standard period, such amount shall be increased or decreased, as the case may 
be, by an amount calculated by applying the statutory percentage to the amount of such 
increase or decreese :” 


ihe pape seriore Dy tta Bube, (2) gxplained the expression “standard period” as 
follows :— 
son sth ros 01 Has Serre RECN De ey eo eae ee ee 


March, 1938 ; or s 
(b) the ‘ previous year’ as so determined for the year ending on the 3lst day of March, 
1937, and that for the year ending on the Slat daf of Mfarch, 1939; or 
(e) the ‘previous year’ aa so determined for the year, ending on the 3lst day of March, 
1938, and that for the year ending on the 31st day of March, 1939; or 


f 
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(dì the ‘ previous year’ ag so i for the year ending on the 3ist day of March, 
1989, and that for the year ending on the day of March, 1940: 
~ Progided that in no case shall any period o than nine months be taken as the standard 


period.” a 

Sthedule 1 to the Act contained rules "fop thie emnputation of profits for purposes 
of Expess Profits Tax,” chief amongst w Were m. 1 and 5, the material portions 
of which ran as follows :— . 

1. The profits of a business during the, standard period, or during any’ chargeable account- 
ing period, shall be separately computed, and shall, subject to the provisions of this Schedule, 
be computed on the principles on which the profits of apbusiness are computed for the pur- 
poses of income-tax under section 10 of the Indian Income-tax 1922 ; 

5. If at any time after the cloS® of the standard period, gny- increase in the capital em- 
ployed in a business has been effected by mmeans’of loan from ‘a bank carrying on a bona fide 
banking business, or by meaffs oP a wyplic issue of debentures secured on the property of 
the company, the interest on so much of the loan or debentures as has been utilised in 
effecting the increase in the capital shall not have been deducted in computing the profits for 
the purposes of excess profits tax and, notwithstanding the provisions of mile 2 of schedule H, 
that amount of such loan or debentures shall not be deducted in arriving at the amount of 
the capital employed in the Business. ® 

The aseessee was a public limited company which was not a‘directbr-controlled one 
in the accounting years which included the chargeable accounting period. It selected, 
in its assessment to excess profits tax, the accounting yeara ended December 31, 
1937, and December 31, 1938, being the previous years to the apeesement years 1938- 
39 and 1939-40 to form the standard period. The company put in a return of profits 
aa required by s. 13 of the Act. ARE OED ee WCU erence een 


following figures were arrived at : 5 P i 
Rs. 


(2) ae Gs ak aa e a 1231.008 
(b) Total of the bank overdraft and the debepjures loan on the last date of 


. the standard period, ie. Decamber 31, 1998 æ. 529313 

(e) Average ofthe bank overdraft and debenture kans for the lat chargeable 

` accounting period (September 1, 1939, to December’ 31, 1989) .. .. 10,861,661 

(d) Average of the bank overdraft and debenture loans for the 2nd chargeable 
accounting period (January 1, 940, to December 31, 10): |. .. 19,18586 

(e) Average of the bank overdraft and debenture loans for the 3rd chagtable 

accounting period (January. 1, 1941, to December 31, 1941) ... ..  48,58,880 


The Excess Profits Tax Officer first took up the first chargeable accounting period, 
ie from September 1, 1989, to. December 31, 1939, and was of opinion that r. 5 of 
Sch. I did not apply, as the average bank borrowings of" the standard period (item 
(a)i) were more than those of the chargeable accounting period (item (b)). He 
worked out the net deficiency of profits at Rẹ 1,08,302 which he carried forward to 
the second chargeable accounting period. In dealing with the second chargeable ac- 
counting period, the Officer calculated that theyleficiency was Rs. 4,11,068, and added 
to it Rs. 1,08,302, which he carried to the third chargeable accounting period, ie. 
Ra. 5,19,370. The officer next took up the third chargeable accounting period, gave 
credit for the deficiency of Rs. 5,19,570, and assessed the company to excess profit, 
tax at Rs. 13,19,309 under a. 14(1) of the Act. - In arriving at the above figures the 
Officer took the average of the bank overdraft and debentures (which formed a part 
of the capital in the assessee’s ĉase the Act) during the standard period at 
Ra. 12,31,008 for the purpose of : the increase during the chargeable account- 
ing period, whereas the assesses contended that the figure should be Ra. 5,29,313. 
On appeal, the Appellate Asistant Commissioner confirmed the assesament. The 
assessment was aleo confirmed by the Income-tax Appellate Tribunal. 
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At the instance of the assessee the Tri referred the following questich for 
opinion : . ; p 

“ Whether, in the circumstances of the the profite of the assessee company lifble to 
excess profits tax have been rightly compåted by taking into account the averag® of the 
bank overdraft and debenture loans ducing the standard period, viz. Ra, 12,31,008 under 
r. 5, ech. I, read with e. 6 of the Excess Profits Tax Act 

Sir Jamshedji Kanga, with R. J. Kolak, for the assessee. 

M. C. Setalvad, with G. N. Joshi, sor the Commissioner. = 


Kanu J. This is a referencésmade by the Income-tax Appellate Tribtinal under 
a. 66(1) of the Indian Income-tax Act, and the question referred for our opinion is in 


a 


these terms : . j 
“Whether, in the circumstances of the case, the fitseof he assessee compary liable to 
excess profits tax have been rightly computed ‘by into account the average of the bank 


overdraft and debenture loans during the standard period, vjs,. Re. 12,41,008, under- r: 5, 
Sch. I, read with a 6:of the Exceas Profits Tax Act?” 


The question appears to have come for consideration by the Tribunal in respect of 
three charging periods, namely, from September 1, 1939,*to December 31, ee 
the calendar yefrs 1940 and 1941. In the statement of cafe it is observed thatcche 
agreed facts are as follows :— 


The average of the bank oyerdratt and debentures for the 
standard period .. Rs. 12,31,008 
‘Seal ob tue bank ovedial an tte dabei ces tnanvon tie ast 
. ` date of the standard period, ie, December 31, 1988, is.. Rā — 5,29,313 
Average of the bank overdraft and debenture loans’ for the lst , 
etary te anes period Seas l, 1939, to Dentor 
` 31, 1939) . - .. Ra 10,61,661 
Average of the bank overdraft and debenture loans for the 2nd A ` 
chiyeable accounting period (January 4, 1940, to December r 
, - 31, 1940)", `.. Rea 19,18,53% 
"Average of the bank ‘overdraft ahd debenture loans for the 3rd z 
a E 1941, to December. 
31, 1941) - gx <, R -48,58,880 
The rival contentions are these. ‘This as candies N aE tie eae 
Profits Tax Act the taxing authorities have to ascertain the average amount of capital 
and the profits during the etandard period. The taxing authorities have also td 
ascertain the average amount of capital during the chargeable accounting period and 
make adjustment of the standard profit aécording to the increased capital employed 
by it (the assessee) in the chargeable actountirig period. In order to do so, the 
authorities must take the capital as it tristed on the last day of the standard period 
and work out the increase in capital over that figure. To support this line of reason: 
ing, thé assesses relies on sch. I, r. 5, fid Sch. II; r. 2, read withthe opening words of 
sens I, r1. It.is arguéd that the increase in capital has to'be. computed only havihg 
}égard to the mules foùnd in the schedule and not in the’sections of the Act. The con- 
“tention on behalf of the Commissioner, is that the scheme of the Excess Profits Tax 
Act must be seen first. The object is to tax the excess profits. “The first question is, 
excess over what ? The answer clearl¥ is, over the staidard profit. The first step, there- 
fore, is to ascertain what is the standard profit. @rdinarily it is not difficult to find that. 
The next step ia to ascertain the profit during the accounting period. That js not also 
difficult ordinarily to find. The two figures having’ b€en thug ascertained, ihe assessee 
would contend that -the pratt in the chargeable accounting period, ‘although more: 
are largely attributed to fact that there was an increase in capital. Therefore, in 
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ordtr to compare the standard profit, must take the average amount of capital 
eduring the standard period and the av amount of capital during the chargeable 
accfunting period. That is What is pro by the first proviso to s. 6(1) of the 
Exces® Profits Tax Act. That proviso es the authorities to make adjustments, 
and if it is found that the avetage amount »f capital during the chargeable accounting 
period is more than the average amount of capital during the standafd' period, the 
standard profit is increased by a statutory percentage. It is, theréfote, argued on 
behalf of the Commissioner that when the assessee contends that his average amount 
of capita] during the chargeable accounting period was more, one has to tum to the 
schedule to find out if the contention is true ; and 1f 80; ,t8 what extent. - ; 

Section 2, sub-s. (3), defines “ average amount of capital” as the average amount 
of capital employed in any business ag computed in actordance with the second sche- 
dule. Section 2, subs. (#9)°d “ profita” as profits determinéd in accordance 
with the first schedule. In order ore to determine what is the average amount 
of capital during the chargeable accounting period, one must turn first to ach. If. 
pe ee ee Bar pene ee eae 
terms : 

“Any bond money and debt shall be deducted. . 

‘Therefore, if this rule stood by itself, ia asseresininestie ned capital, if any bor-` 
Towings were found, they must be excluded. But the asseaste in that event would 
contend that provision is made in sch. I in respect of certain class of borrowings, and 
if these borrowings fell. under that clause, such borrowings cannot be excluded. It is, 
therefore, next necessary«lo turn to sch. I, r. 5, which deals with this argument. That 
tule runs as follows : 

“Tf at any time after the close of the standard period, any increase in the capital employed 
in a business has been effected by means of a Idan from a bank carrying oa a bona fide 
banking business, or-by means of a public issue of debentures secured on the property of the 
company, the interest on so much of the loan or gebentures as has been utilised in effecting 
the increase in the capital shall not bp deducted in computing the profits forgsbie purposes of 
excess profits tax and, notwithstanding the provisions of rule 2 of Schedule II, that amount 
of mith kan or debentures shall not be deducted in arriving at the amount of the capital 
employed in the business.” 


Tt is argued that if the assessee is tflus able to show that the bortowings consist of 
loans from such a bank or by the public issue of debentures, so as to fall within the 
‘words of r. 5, such borrowings should not be excluded in computing the average 
‘amount of capital for the chargeable accounting period. Having thus computed the 
average amount of capital for the chargeable period, % comparison must be made, 
as provided by s. 6, and the standard profit increased °or decreased by the statutory 
percentage. That is the scheme of the Act. It is contended that this view creates no 
‘complications and makes r. 5 perféctly ‘intelligible. -The argument of the assessee 
against these contentions is that s. 6 is quifs"independent and has nothing to do with: 
r. 5 of sch. I. The contention is that having regard to the opening words of r. 5 the 
amount of capital of the standard period shoifld be ascertained as of the last date of 
that period and would include the borrowings from banks on the last date. That 
should be accepted as the figure over which the increase in the chargeable accounting 
period. should be considered. . 

In my opinion the contention of the Commjgsioner is correct. The object of the 
Excess Profits Tax Act 18 to fax the excess profits over the standard profite. The 
acheme of s. 6 is to compare the averfe amount of capital during the standard period 
with the average amount of capital quring the chargeable’ accounting period, and make 
adjustments in the standard profite on the footing of the increase in the capital during 
the chargeable accounting period. For this purpose two figures only are relevant and 
‘they are tHe’ average amount of capital for the standard period and not thé amount ot 

R. 101. ° 


- 
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capital ascertained as in use-on the last da the standard period. The objec of 
sch. II, as found in the definition of the a amount of capital and the heading of 
the schedule, is to prescribe rules for ing the average amount of capital. “If r. 
2 alone existed, all borrowings will have to be excluded. By virtue of r. 5 of “ach. I, 
the Legislature has however provided that borrowings ffom banks of the type mention- 
ed in the rule and in the shape of debentures issued to the-public, ahould not be ex- 
cluded in arriving at the average amount of capital for the chargeable accounting 
period. In respect of the increase of tapital there will thus arise two questions : 
(1) increase over what sum amg . ° 

(2) inorease as compared to what date or period ? 

The opening words of r, 5 of sch. I dea} with the fst question, namely, that the 
increase mentioned therein is the increase contémplated, after the closure of the stand- 
ard period. It does not deal with the question of @uount af all The word “ increase” 
necessarily means `‘ more than ”, but the answer to the question “ more than what” 
is not found in r. 5 of sch. I. It is argued on behalf of the asessee ihat the worda 
“ after the closa” in r. 5 would be useless if that interpretation is given to the rule. I 
do not think so. When the Legislature uses the word ‘period’, it must describe the 
termination of the period, as at the close. It cannot state the date. This is obvious 
because individual agsessees may select different periods for their assessment. More- 
over the ascertaining of the exact amount of capital (and not the average amount) 
in use at the end of the standard period is not material for amy purpose of the Act 
whatsoever. It is contended that it is material for the purpose of r. 5 itself. I do not 
agree. The natural reading of r. 5 is that the Legialature had granted a certain privi- 
lege to the asseasee, who had increased his capital after the standard period had come 
to an end. It is argued chat interest, which is mentioned in the first part of r, 5, must 
be calculated as at the end of the year. I do not see why it should be so done. It must 
be on the borrowings throughout the year. The iferest paid by the assessee in respect 
of that portign of the increased capitaP (which consists of borrowings from the Banks 
mentioned in the Rule and the debentures) has tô be retained on the debit side amd 
not excluded as it would have to be done if the borrowings were totally exclyded. -fIn - 
my opinion there is nothing inconsistent in the first and second part of r. 5. It is true 
that better drafting might have provided for the non-exclusion of such borrowings im 
computing the average amount of capital for the chargeable accounting period in a 
rule in sch. II. However as sch. I is framed for computation of profits, r. 5 is nat 
completely out of place because in computing the profits, the increase or decrease of 
capital has to be considered, and on the ascertainment of that the statutory percentage 
to the standard profit has ta be applied. 

The argument that r. 1 of sch. I provides that the computation of capital has to be 
- according to the schedule is not a‘proper readingeof r. 1 at all. The rule says that the 
«profits of a business during the standard period, or during any chargeable accounting 
period, shall be separately computed, and shall, subject to the provisions of the sche- 
dule, be computed on the principles or/which the profits of a business are computed 
for the purposes of income-tax under a. 10 of the Indian Income-tax Act, 1922. The 
E ee ee Oe ees al De oe rane 
o 8. 10 of the [indian Income-tax Act, 1922, but subject to the niles which are found 
in the schedule. It is, therefore, not correct to say that no reference should be made to 
the Income-tax Act to ascertain the pfofits under the Excess Profits Tax Act. In my 
opinion, the conclusion arrived at by the Tribwnal is correct, and the answer to the 
question ia in the affirmative. 

The assessee to pay the costs of the reference. ° e 

CHAGLA J. The construction of r. 5 is not free from difficulty, and it is not without 
some hesitation that I have arrived at the same conclusion as my leamed brother. It 


e 
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ie’ Duar Gity 40 pive eliéet oiean of the rule. We are not concemed with ” 
* the intention of the Legislature or wha t the Legislature might have aimed at; 
but ig construing the rule, we must try avoid patent absurdities and incongruities 
and, as far as possible, give a construction to the rule as would fit it-in the general , 
scheme of the Act. Schedule I deals with rules for the computation of profits for 
purposes of Excess Profits Tax ; and sch. TI deals with rules for computing the average 
amount pf capital. But if r. 5 of sch. I was confined to dealing with the interest which 
had to be paid by an assessee on tHe loans b&rrowed from a bank or on debentures, 
then I should have been strongly inclined to favougthe copstruction put upon the rule 
by Sir Jamshedji Kanga. Logically r. 5 should have been confined to that enly because 
the schedule, as I have pointefl out, deals with computation of profits ; and what the 
first part of r. 5 says is that yOu compute profits, if there is an increase in the 
capital effected by means” of from banks or debentures at any time after the 
close of the standard period, then you must not deduct from those-profits the interest 
which you have to pay on such loans or debentures. But r. 5 does not stop there. It 
goes on to deal with a subject which should logically have been dealt.with in ach. II 
either under r. 2 itself or, under any other apprppriate rule ; and the second part of 
r. 5 says that notwithstanding the provisions of r. 2 of ech. [TI tha increased amount 
_ of loan or debentures shall not be deducted in arriving at the amount of the capital 
T employed in the business. Now this portion of the rule undoubtedly refers to the 
capital employed in the business during the chargeable accounting period. But one 
cannot take the average of the capital used in the chargeable accounting period and 
compare it with the moneys borrowed from a bank or on debentures at one fixed point 
of time in the standard period. Such a construction would lead to absurdities and 
incongtuities and, therefore, on the whole I think the cons{ruction suggested by Mr. 
Setalvad on behalf of the Commissioner is more consistent with the general scheme 
_ of the Act- g . 
I, therefore, agree that the question should be answered as suggested by my learned 
. brother. . - 


.Attorpeys for assessee : Payne & Co. 
e Attorney for Commissioner: D. H. Nanavati. 


e 
2 APPELLATE CIVIL. 
. Before Mr. Justice Macklin and Mr. Justice Lokur. 


| BHIKAJI RAMCHANDRA SHIMPI v. AJAGARALLY SARAFALLY BOHORI.* 


Mahomedan law—Sale-deed by widow? of land mortgaged by ker deceased husband—Sale- 
deed executed by widow on behalf of kefself and ker minor daugkter—Leave of Court 
obtained —Widow neither legal nor certificated guardian of minor doughier—Vdlidity of 
sale it respect of minor's shate—Ciwil ProMedure Code (Act V of 1908), 0. XXXII,” , 
T. 7. ` 
Where a Mahomedan widow, after obtaining the leave of the executing Court under 
O. XXXI, r. 7, of the Civil Procedure Code, 1908, executes a sale-deed in favour of the 
mortgagee who had obtained a decree for the sale of the land which was mortgaged by 
her deceased husband, on behalf of herself and as guardian ad Kiem of her minor 
daughter, the eale-deed, is void in so far as it affects the share òf the minor daughter in 
the land and the purchaser acquire? no title to it. The leave granted by the executing 
Court is not sufficient to dothe the widow with power to sell the lands in the absence 
of her appointment aa the legal or certificated guardian of her minor daughter. 

* Decided . First At Desai, First Clase Subordinate Judge at 

ee eee ee ade oe Denia, in Special Suit Nov 4 of 19 
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Mata Din v. Ahmed Ali) Imambandi v. addi?" Konnusami Chetti v. Rabilih 
Ammal, Moideen v. Kunkelikutti+ hnd Anto. Reoti Kuar,® followed. 
Abdur v. Khandk@f® distinguished. 3 

; _ Shidlingava v, Rajava," disapproved. set e 

THE facts are sufficiently stated in the judgment. i 

H. C. Coyajee, with G. S. Gupte, for the appellant. . 

A. G. Desai, with Y. V. Dixit, for respondent No. 1. . 
Loxur J. This is an a agginst the decision of the First Class Subordinate 
Judge at Dhulia dismissing plaintiff's suit to recover vacant possession of a land 
purchased by him from a Mahomedan widow and he» minor daughter. The land 
originally belongeg to one Abdul Rahiman #ho mortgaged it to the plaintiff and died 
leaving a widow Sugarabi and a minor dayghtetyiNytfnathi. “After his death the 
plaintiff obtained a decree on the mortgage against Sugarabi and Nyamatbi, and in 
execution of the decree in darkhast No. 178 of 1989 the papers were transferred to thé 
Collector for fale of the mortgaged land. Sugarabi having refused to act as the 
guardian of her minor daughter Nyamatbi, the Nazir of the Court was appointed as 
her guardian ad liem in the darkhast proceedings. Before ‘the sale was held by the 
Collector, the parties came to a compromise and Sugarabi made an application to 
the Court that she had agreed to sell the mortgaged land to the plaintiff (dectee- 
Bolder) for Rs. 25,000 in full satisfaction of the decree, that she was willing to act-as 
her minor daughters guardian ad litem, that she should be appointed as such in place 
of the Nazir of the Court, that the arrarigement was for the benefit of the minor, that, 
permission should be granted to her under O. XXXII, r. 7, of the Code ‘of Civil 
Procedure, to effect the compromise on behalf of the minor and that the proceedings’ 
should be recalled from the Collector. The application was granted on September 22, 
1941. On September 26, 1941, Sugarabi executed a sale-deed on behalf of hereelf and 
ag thé guardian of her minor daughter, conveying the land in suit to the plaintiff for ° 
Rs. 25,000. After the deed was -registered, the plaintiff informed the Court that the 
decree was satisfied by the sale-deed, and on October 14, 1941, the darkhast was dis- 
posed of with a note that the decree under execution had been fully satisfied. ‘The 
plaintiff then filed this suit against the defendantg who were claiming to be in posses- 
sion’ as lessees. On the pleadings twelve issues were raised in the lower Court, but 
the suit was diamiseed on the ground that Sugarabi was neither the legal nor the, 
certificated guardian of her minor daughter and the sale-deed passed by her was, 


_ therefore, void. 


Tt is now urged by Mr. Coyéjee for the plaintiff that the sale being voidable at the 
instance of the minor, it is not open to the defendants to impeach its validity and that 
„ain any case the leave granted by the executing Court under O. XXXIIL r. 7; Civil 
Procedure Code; was sufficient to clothe Sygarabi’ with power to sell the land as the 
guardian of her minor daughter. 

. ft is now well settled by the decision gf the Privy Council in Mata Din v. Ahmad 
Al that under the Mahomedan law a person who has charge of the person or pro- 
- perty of a minor without being his legal guardian, and who may, therefore, be con- 
yeniently called a de facto guardian, has no power to alienate the minor’s immoveable 
property and that a Mahomedan mother fs entitled to the custody of the pereon of her 
minor child but is not the natural guardian and has no higher powers to deal with her 
minor child's property than any outsider who happens to have charge of the minor 
for the time being. The leave to compromise giv€n to Sugarabi by the executing Court 


1 (1911) L. R. 39 I. A 49, 4 {1935) ra I. R. Mad. 1059. 
sc. 14 Bom. L. R. 192. À {1937] All. 195, FB. 
..2 (1918) L. R 45 L A 73, : + (1913) 35 G L. J. 206. 
J 8. ©. 20 Bom. L. R. 1022. ? (1911) L. R 39 I. A. 49, * 


3 [1933]A. L R, Mad. 806. s. C 14 Bom. L. R., 192. 
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atti her appointment by that-Court amghe guardian ad Htem of her minor daughter did 
e not make her the guardian of the migpr’s property. The leave under O. XXXII, 
r. 7, Civil Procedure Code, merely app of the proposed compromise as beneficial 
to thè minor dnd authorised the guardian @d litem to give effect to it. If that compro- 
migs included the transfer of the minor’s ] veable property, then that transfer musts 
be effected according to law. Sugarabi had to be appointed a guardian of the minor's 
property under the Guardians and Wards “Act before she could have any authority 
to deal “with the minors immoveable property. The leave granted by the executing 
Court under O. XXXII, r. 7, may be sufficient to enable the District Court to sanc- 
tion the sale under s. 29 of the Guardians and Wafis Act efter she got herself appoint- 
ed as the guardian of the mfmor’s property. Until such appointment,” she, as the 
guardian ad Liem in the execution proceedings, is in ng better position than a de facto 
guardian for the purposesof %ellige the minors immoveable propefty. Mr. Coyajee 
relies upon the ruling in Abdur v. Khondker,1 where a lease for a term of seven years 
given by the certificated guardian of a minor in accordance with a compromise in a 
suit entered into with the sanction of the Court was held to be valid without the sanc-. 
tion of the District Judge under s. 29 of the Guardians and Wards Act. But in that 
case the lease was effected by a guardian who’ had been appointed by the ‘District 
Court and had, therefore, power to deal with the minor’s immovedble ‘property. The 
only question there was whether after-the Court held the lease to be for the benefit 
of the minor and gave leave to the guardian ad litem to effect it under O. XXXII, r. 7, 
Civil Procedure Code, a further permission of the District Court which had appointed 
the mother as the guardian was required tq be taken under s. 29, and it was held 
that as the lease had been made in accordance with the compromise and had been 
duly sanctioned ag being for the benefit of the minor, no further sanction under s. 29 
of the Guardians and Wards Act was necessar¥. But in the ‘present case Sugarabi was 
not a certificated guardian, and, therefore, had no power whatever to deal with her 
minor daughter’s property. Had she been appointed as a guardian of the property 
of her minor daughter by the District Court under the Guardians aed Wards Act, 
then it would not have been necessary for her to take a further permission to. carry 
put the’terms of the compromise under s. 29 of that Act. As she had no such power 
to deal with her daughter’s property, the sale cannot be binding on the minor. 

Tf, however, mich a Gale Ge yoldable at the option: of the minor: and the minor has 
-00t avoided it, then the defendants would not be entitled to challenge its validity. 
But in our opinion the sale is void and not merely voidable. This question was raised 
in Mata Din v. Akma AN pat wes tercepety. J ibe, Robson sino detivered: the Judg: 
ment in that case observed (p. 55) :— 

“There has been much argument in this case in the Courts below, and before their Lord- 
ships, as to whether, according to Mabomedan law, a sale by a de facto guardian, if made 
of necessity, or for the payment of af ancestral debt affecting the minor's property, and if 
beneficial to the minor, is altogether void or tirely voidable. It is not necessary to decide 
that question in this case.” =, 

The question again arose before the Privy Council in Imambendi v. Mutsaddi? 
and after reviewing several cases, their Lordships proceeded to consider the three 
propositions laid down in Aderman Kutti v. Sayed Ali. The one with which we are 
concerned is the third proposition, viz. that “dealings by a de facto guardian are 
neither void nor voidable, but are ‘suspended, until the minor on attaining majority 
exercises his option of either fatifying the transaction or disavowing it.” Dealing with 
this proposition, their Lordships, aff®r quoting extracts from Hedaya, Fatawai Alam- 
giri, and Majma’-ul-Anhar, observed as follows (p. $0) :— 





1 (1918) 96.0. L J. 208 i 3 (1918) L, R. 4&5 L A. 73 
2 (1911) L. R. 39 I. A. 49, s.c. 20 Bom. L. R. 1022. 
s. c 14 Bom. L. R. 112, 4 (1912) I.L. R. 37 Mad. 514. 
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“In their Lordships’ opinion the Hanafi ige relating to a sale by an unauthorfed 
person remaining dependent on the sanetion of owner refera to a case where such owner p 
is sui juris, possessed of the capacity to give sanction and to make the trarmac- 


tion operative. They do not find any ref in these doctrines relating to faruli sakes, 30 
„far as they appear in the Hddaya or the Fatawai Alamgiri, jo dealings with the property of 
minors by persons who happen to have charg of the infants and their property—in gther 
words, the “de facto guardians.” ° . 

“The Hanafi doctrine about fazuli sales appears clearly to be based on the analggy of an 
agent who acta`in a particular matter without authority, but whose act is subsequently 
adopted or ratified by the principal yhich has the effect of validating it from its 4nception. 
The idea of agency in relation®to an infant is as foreign, their Lordships conceive, to Maho- 
medan law as to every other system.” ` 

Their Lordshipe then cited a passage frorff thee‘ Book go Pledges ” (Kitab-ur-Rahn) 
of the Fatawai Alamgiri, which says (p. 92}:— °P s 
“the mother: if she pledges (mortgages) the property of her infant child, it is not lawful, 
unless she be the executrix [of the father] or be authorised therefor by the guardian of the 
minor ; or the judge should grant her permission to pledge the infant’s property. Then it is 
lawful ;” : 

Their Lordships abeerved that the power to sell could not be wider than the power 
to mortgage. After a consideration of various texts and rulings their Lordships con- 
cluded (p. 92) :— 

“ For the foregoing considerations their Lordshipe are of opinion that under the Mahomedan 
law a person who has charge of the person or property of a minor without being his legal 
guardian, and who may, therefore, be convemiently called a ‘de facto guardian’, has no power 
to convey to another any right or interest in immovable property which the transferee can 
enforce against the infant ; nor can such transferee, if let into poesession of the property 
under such unauthorised transfer, resist an action in ejectment on behalf of the infant as a 
trespaaseer,”’ e ` y 


From this Mr. Coyajee argues that is only the infant who can resist the trans- 
feree’s action r ejectment. But their Lordships did*not stop short at that, but furthef 
obeerved (p. 93) :— ‘ 

“Tt follows that, being himself without title, he cannot seek to recover property in the 
possession of another equally without title.” é 

This leaves no doubt that even a stranger who is himself. a trespasser can resist an 
action in ejectment by a purchaser from an unauthorised person like the mother of* 
a Mahomedan infant. Their Lordships thus held such a transfer to be absolutely 
void and not merely voidable. , After this decision of the Privy Council the Madras 
High Court also has held such sales to be void (Kannusami Chetti v. Rabiath Ammal, 
and Moideen, v. Kunhalikutti2) A full bench of the Allahabad High Court has also 
taken the same view and held in Anto v. Reoti Kyar® that a transaction amounting to 
an alienation of immoveable property belenging to a Mahomedan minor.by his de 
facto guardian is void and as such there can be no question of ratification of the trans- 
action by the minor upon his attaining nfajority. 

Wir. Coyajee has drawn our attention to the following remark made by Madgavkar 
J. (sitting alone) in Shidlingava v. Rajava* (p. 606) :— : 

# A Mahomedan mother has no power to alienate the immoveable property of the son : 
Imambandi v. Mutsaddi.© At the same time, the previous case law and even the obser- 
vations of the Privy Council in that case show that it is net a transaction forbidden by law 
and void in that sense but rathen one outside the “of the mother though it may be 
justified by cases of extreme necessity, as appears from the observations of Mr. Ameer Ali 


in the same case.” š ý 


1 [1933] A. I. R. Mad. 806. 4 (1930) 33 Bom. L R 603. 

2 [1935] A. I. R. Mad 1059. 5 (1918) L. R 45 I. A. 73, 

3 [1937] AI. 195, FB. s c. 20 Bom. L. R. 1022. 
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his observation was really for the decision of that case as it was 
«decided against the minor om the of adverse possesion for more than twelve 
years. With respect, we think that the ion is not justified by what has been 
said by Mr. Ameer Ali in delivering the ju of the Privy Council in Imembandt 
v. Mutsaddis Madgavkar J. «has not referred to the particular observations of Mr. 
Amegr Ali from which he has arrived at his conclusion. On the other hand, in Mr. 
Ameer Ali’s valuable book on Mahomedan*Law, Vol. II, fifth edition, 1929, at p. 
543, the 4earned author has referred.to the judgment of the Privy Council delivered 
‘by himaelf and obéerved : 

“ A mother ia not a natural guardian. r e 
The extent of her powers has ebeen discussed by the Judicial Committee in the case of 
Imambandi v. Mutsaddi, and the principle gowerning her acts clearly explained. Unless she 
is appointed by the father ag the jan of bis minor children’s estate, er is so appointed 
by the Judge, she has no power to in eddle with their immoveable property (aker). All 
her dealings with akar are'tpso facto void,” 

It must, therefore, be held that the sale of the share of Nyamatbi in the land in 
su by Sugarabi ia void and the plaintiff has not acquired any title to that share by 
the sale-deed taken by hint from Sugarabi. . 

This finding, however? does not dispose of the plaintiffs claim altogether. The lower 
Court, with manifest hurry, dismissed the suit wholly without deciding the other issues. 
The minor Nyamatbi was not the sole owner of the land in suit and on the second 
issue the lower Court has recorded a finding that Sugarabi has a two annas share in the 
land. It has, however, given no reason for that finding. If Sugarabi and Nyamatbi 
are the only heirs of Abdul Rahiman, then in addition to two annas share as a sharer, 
Sugarabi would be entitled to something more by “return”. The lower Court has 
given no reason why the plaintiff is not entitled to Sugarsbi’s Ahare in the land, 
though the minor’s share may not be affected by the sale-deed. Sugarabi’s share has, 
therefore, to be determined correctly and appropriate rélief granted to the plaintiff in 
spspect of that share, if he succeeds, on the remaining iseues. For this pygpose the case 
has to be sent back to the lower Court. 

It is Unfortunate that having taken a sale-deed for Rs. 25,000 in good faith after 
obtaining -the leave of the executing Court under O. XXXII, r. 7, Civil Procedure 
Code, and after allowing his decree {®© be certified as fully satisfied and the darkhast 
to be disposed of, the plaintiff has to lose a major portion of the land by reason 
‘Of his not getting correct legal advice regarding a Mahomedan mother’s power to 
dispose of ber minor daughter's property. But we feel no doubt regarding the legal 
position and cannot allow sympathy to defeat the law 

The appeal is partially allowed. The decree of the fower Court is set aside. The 
finding of the lower Court on the second part of the second issue that Sugarabi has 
only a two annas share in the land iff suit and the finding on issues Noe. 7 and 11 are 
set aside. The other findings recorded by’ fhe lower Coust are maintained and the 
suit is remanded to the lower Court for determining whether and what relief the 
plaintiff is entitled to in respect of Sugarabi’s*share and for passing a fresh decree in 
the light of this judgment, after deciding all the other necessary issues. Both the parties 
are at liberty to adduce further evidence. The appellant shall pay three-fourths of the 
costs of the respondents in this Court and bear his own. 


1 (1918) L. R. 45 I. A. 73, sc 20 Bom. L R. 10%.: 
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Before Mr. Justice Divatia Mr. Jaslice Lokur. ( 
HIRABAI GENDALAL v. BHA TH RAMCHANDRA & CO.” e 


‘Advocate (0. S )—Vakalainama, filing of, in mofussil Court—Civil Procedisre Code Act V 
of 1908), O. IH, r. 4, Secs. 99, 122—Pjami, presentation of--Inegulavity, curing of— 
Letters Patent, cl. 37—Rule making power of High Court—Government of Indą Act, 
1935 (26 Geo. V, c. 2), Sec. 224—Bombby High Court Rules (0. S.), 1936, t, 40—Indian 
Partnership Act (IX of 4923), Secs, 4, 6(2), G9—Partnership, what constitutes, 

An advocate enrolled on the Original Side of the Bombay High Court ia required to 
file a vakalatnama or aydocum@at authorising him to act on behalf of his tlient in a 
Court. ia the mofussil. 

Ambedas Kaskibkai v. Chheganlal Chokse?, commented on. 

Clause 37 of the Lettera Patent does Mot empower the High Court to make rules and 
orders for the purpose of regulating proceedings yr civil cafes in the Courts subordinate 
to it 

Failure to comply with the pravisions regarding presentation of a plaint is a mere 
irregularity. If a person „presenting a plaint is not properly authorised to do so, the 
presentation is irregular, but does not oust the jurisdiction of the Court. In such a case 
the Court has a discretion to permit the irregularity to He cured, and if the plaintiff 
has acted in good faith and without’ gross negligence, the €ourt will allow it to be 
cured. The suit must then be deemed to have been filed when it was first instituted, 
and under s. 99 of the Civil Procedure Code, 1908, the decree passed in favour of the 
plaintiff will not be reversed in appeal on the ground of irregularity. _ 

Chunilal Bhagwanji v. Kanmal Lalchand,? Ganapati Nana v. Jivanabai Ephrayim v. 
Turner, Motrison & Co.4 Nanjibhai v. Popailal, Jagadeesh Chandra Dhabal Deb Y. 
Satya Kinkar Shahana, Shanmuga Chetty v. Narayana Ayyar,’ Ali Mahammad Khan v. 
Iskaq Ali Khan,® Taqui Jon v. Obaidulla,? and Amritsaria v. Gamun,)° referred to. 

; Although the right fb participate in*the profits of a business ig a strong test of partner- 
ship, yet whether that relationship doea or does not exist must depend on the real inten- 
tion and contract of the parties. The, trua test is whether such a participation of profits 
constituteghe relationship of principal and agent between the person taking the profits 
and those actually carrying on’ business. The mere fact that in the agreement a person 
is described, as “a sleeping partner ’” does not alter the real nature of the trartsaction. - 


THE facta appear sufficiently from the judgment. 


J. C. Skah, with Bhaishankar, Kanga & Girdharlal and N. C. Shak, for the. 


appellants. _ à e 
' H. D. Banati, with G. S. Gupte and M. W. Pradhan, for the respondent. 

B. G: Rao, Goverament Pleader, for the Government of Bombay. 

M. J. Mekta, for the Bar , 

Loxur J. The ait out oF which this Appeal arises was tied byotke Mamintdar: 
taluka Jalgaon, representing the Court of Wards, on behalf of Messrs. Bhagirath 
Ramchandra & Co., of which the present owner and vahiwatdar is Shivnarayan 
Bhagirath Shet In 1927 the plaintiff company was appointed the managing agente 
of the Bhagirath Spinning, Weaving afid Manufacturing Co., Ltd., Jalgaon, herein- 
after referred to in this. judgment as the Mills company. The Milis company having 
fallen into financial difficulties* a scheme for its reconstruction was submitted to and 
sinctioned by the High Court on January 11, 1932. In accordance with that scheme, 
the plaintiff company surrendered its managing agency to the defendant company 


e 
t Decided, October 6, 1944. First 8%. 


24 ; 
No. 299 of 1939, from the decision of P. 48 (1930) 32 Bom. L R. 1178. 
at Jalgaon, i Subordinate Judge 5 (1931) 34 Bom. L, R. 628. 
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" for ) penod of fifteen years en condii that it- should be paid a quarter of the 
gommission earned by the defendant y from the managing agency. The Mills 
company went into liquidation in Feb 935 and during that interval the defend- 


ant cofmpany is*said to have earned a commission of Ra. 39,958-5-4. This suit wae 
eu the plaintiff to recover Ra. 11,584 gue for a quarter of the commission and 
thereon. The defendant company fesisted- the claim on various grounds, | 

but ee OE Se rae dot tere le ane ee pet ee eae ae eee 
amount cfaimed. A 

The firat contention of the defendant Snipes is that the suit is not properly insti- 
tuted and that the lower Court should have refused to proceed with it. The plaint 
was duly signed by the Mamlatdar as representing the Court of Wards and was pre- 
sented in Court by his counsel Mr. Ve N. Patil, Bar-af-Law, who is enrolled as an 
advocate (O. S.) of this Hth Coury but he did not file a vakalatnama or any docu- 
ment signed by the Mamlatdar appointing him to act for him in Court, as required 
by O. IH, r. 4(2), of the Civil Procedure Code, 1908. It is, therefore, contended, 
ihat there was no proper presentation of the plaint to the Court as required by 
O. IV, r. 1, of the Code., The question whether an advocate (O. S.) can act on 
behalf of his client in g Court in the mofussil “without a vakalatgama is not free 
from doubt, and in view of the importance of the question notices were. issued to 
Government, to the Bar Council and to the Bar Association to enable them to have 
their say in the matter. The Government Pleader urges on behalf of Government 
that a vakalatnama is necessary, while Mr. Mehta urges on behalf of the Bar Council 
that an advocate (O. S.) can appear, act or plead on behalf of his client both in the 
. High Court and in the mofussil Courts without filing a vakalatnama. But be claims 
this privilege only for advocates (O. S.) and got for advocates (A. S.). The lower ` 
Court held that Mr. Patil, though an advocate (O. S.), could not present the plaint 
without filing the plaintiff's vakalatfama, but as he believed in good faith that no 
vakalatnama was required, the defect was allowed to be cured by its sypeequent pro 
dfiction, on the analogy of the principle contained in s. 99 of the Civil Procedure Code 
. and in the ruling in Ali Muhammad Khan v. Ishaq Ali Khani 

*The question whether an advocate (O. S.), that is to say am advocate dejutled on 
the Original Side of the High Court,*is required to file a document authorising him 
to act on behalf of his client in a Court in the mofussil was ccnsidered by a division 
Bench of this Court in Ambedas Kashibhai v. Chhaganlal Choksey,? and Beaumont 
C. J. and Sen J. expressed the opinion that he is not so required. That opinion, how- 
ever, is obiter ag the question did not directly arize in hat case. There an advocate 
(O. S.) was engaged by a party only for the purpose of ‘pleading for him in the Court 
of the Small Cause Judge at Thana, and though he had put in a memorandum signed 
by himself in accordance with O. IIP, r. 4(5), the learned Judge refused to accept it 
and allow the advocate to argue the case. °Òn his application to this Court it was 
held that the memorandum was sufficient and the advocate could not be required to 
file a vakalatnama for the mere purpose of*pleading. This was sufficient for the 
disposal of that case, but as tha wider question regarding the privileges of an advocate 
(O. S.) appearing in a mofuseil Court had been argued, Beaumont ©. J. thought it 
proper to express his opinion on the point. The question has now directly arisen in 
the present case, and after hearing it fully aggued on behalf of all the interested 
parties, we have, with the utmdst respect, to differ from the view expressed by Beau- 
mont C. J. Although the decision if that of a division bench, as the question did 
not arise directly in that case and as the opinion expressed there is obiter, we have 
not thought it necessary to refer this case to a larger bench. 

1 (1981) I Hee ene oe EB 2 ppo P EES 
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Order IV, r. 1(1), of the Civil requires that every suit shaft be 
instituted by presenting a plaint te the or such officer ag it appoints in thi» 
behalf. by pening lito te Gg or otis pi ip ta 
or by his recognized agent, or by a pleader acting on his behalf. ‘Order Iff, r. 4 

(1), provides that no pleader shall act fpr any perscn in any Court, unless has 
been appointed for the purpose by such person by a document in writing by’ such 
person or by his recognised agent or by some other person duly authoriged by or 
under a power of attorney to make such appointment. The word “ pleader,” accord- 
ing to its definition in s. 2(15) pf the Code, includes an advocate, a vakil and an 
attorney of a High Court*® Thus it is used in a much wider sense thari its ordinary 
signification, and advocates enrolled on the Original Side of the High Court, that is 
to say, advocates (O. S), also are includ® ineit, and under O. III, r. 4(1), they too 
cannot act for ny person, in any Court unless $ppoirted*by him by a document in 
writing. But O. III, r. 1, does recognise exceptions where it is “ otherwise expressly 
provided by any law for the time being in force”, and such an exception is to be 
found in r. 40 in ch. II, Part I, of the Bombay High Court Rules (orm the Original 
Side), 1936. It says: J š 

“No Advocate (O. S.) shall be required to present any document empowering him to act 
in any appeal or proceeding, civil or criminal.” 

In Ambedas Kaskibkai v. Chhaganicl Choksey Beaumont C. J. held that this rule 
wae intended to apply to all Courts in the Presidency, and not to the High Court 
alone. The plain words of the rule show that it is not meant to be confined to the 
advocates (O. S.) appearing in the High Court. As pointed out by Beaumont C. J., 
r. 45 in the same chapter expressly refers to “all Courts ın the Bombay Presidency.” 
But that rule refers only to the precedence amongst advocates enrolled by the High 
Court, and stands on a different footing. No other rule purports to deal with the 
procedure to be followed in* the mofussil Courts. The rule appears in the book 
which is desgjbed as “ Rules and Forths of the High Court of Judicature at Bombay 
on the Original Side in its several jurisdictions” and they are, therefore, prima facie, 
intended only to apply to that side of the High Court, though some of the ‘rules like 
rr. 46 and 47 deal with advocates (A. S.). Part I in this book deals with “legal 
practitioners”, and as the same subject is deal? with also in Part II of the Rules of 
the High Court of Bombay, Appellate Side, 1936,:some of the rules in the two 
necessarily overlap each other. It is, therefore, safer to interpret these rules by 
referring to the powers of the High Court to make them. 

The High Court possesses Wide powers to frame rules for both the sides of the High 
Court and all the Courtd sifbordinate to it. Rules relating to pleaders can be made 
by the High Court under ss. 122 and 129 of the Civil Procedure Code, s. 224 of the 
Government of India Act, 1935, cla. 9, 10 and 37 of the Letters Patent, the Bai 
Councils Act and the Bombay Pleaders’ Act. Section 122 of the Civil Procedure 
Code empowers the High Courts to make mules regulating their own procedure and 
the procedure of the civil Courts subject to their superintendence, and by such rules 
to amend, alter or add to all or any of the rules in the first schedule of the Code. 
This is a new rulé inserted in the Code of 1908. Under the former Code, the High 
Court had no power to alter the provisibns of the Code, however urgent such altera- 
. tion might be in view of the peculiay local conditions. To remedy this defect, the 
Code was divided into sections and rules, and the Migh Courts were empowered to 
alter the rules to adapt them to local conditions. But as observed in Kishan Singh 
v. Bachan Singh, this delegated. power of legislation, conferred on the High Courte 
ig limited to annulling, altering or adding to the ruled in schedule I of the Code. It 
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be suggested that r. 40 ip Part Igf the Rules of the High Court (on the On- 
Side), 1936, with which we are and which virtually alters O. II, 

r. 4, sub-rr. (1) and (2), ia made under Ņ 122. That rule was framed before the 
Code of~1908,'was enacted. Prior to 1926, O. IH, r. 4, had a subr. (3), which pro- 
vided that no advocate of any Wigh Court established under the Indian High Courts 
Act, 1961, or of any Chief Court and no advocate of any other High Court who was 
a barrister was required to present any dotument empowering him to act. But 
that sub-rale was deleted when the peesent r. 4 was substituted for the old one by 
Act XXII of 1926. Hence the present r. 4 makes no exception in the case of advo- 
catea (O. Å), and sub-rr. (1) and (2) apply to fhem equally. The said r. 40 is 
an independent rule and does ngt purport to have been made under s. 122° for alter- 
ing those sub-rules. As observed in Banndeo Singh V. Mukhan Singh the rules 
under s. 122, in order to have the effect of varying the rules in the first schedule of 
the Code, must first have been consideret and submitted by a Rule Committee 
appointed unde? s 123, and e. 124 says that before making any rules under a, 122 
the High Court shall take such report into consideration. No such procedure was 
followed when the Rules of the Bombay High Court (O. S.) were made, and the 
zaid r. 40 cannot be treated ad made under a. 12% of the Civil Procedure Code. 
Section 129 empowers ‘a Chartered High Court to make rules-to Tegulate its own 
procedure in the exercise of ita original civil jurisdiction, and if r. 40 ia made under 
that section, it does not, dispense with the necessity of the production of a vakalatnama 
by an advocate (O. S) in, the mofuseil Courts. 

Section 224 of the Government of India Act, 1935, (which corresponds to s. 15 of 
the Indian High Courts Act, 1861, and s. 107 of the Government of India Act, 1915), 
confers upon every High Court superintendence gver all Courts subject to its appellate 
ee a 
regulating the practice and proceduresof such Courts, provided that they shall not be 
inconsistent with the provisions.of any lew for ¿be time being in force. Hence r. 40 
ofethe Rules of the Bombay High Gourt (O. S.), 1986, could not havé?Been framed 
under the Government of India Act as it is inconsistent with O. III, r. 4, eub-tr. (1) 
and (2), of the Civil Procedure Code. i 
. There ia no provision in the Bar Ceuncils,Act, 1926, enabling the High Court or 
the Bar Council to make rules in this behalf, and the Bombay Pleaders Act does not 
relate to advocates, either O. S. oœ A S 

Clauses 9 and 10 ‘of tbe Letters Patent deal with the powers of the High Court to 
admit advocates, vakeela and attorneye and authorise them to appear for the suitors 
of the High Court and alao to make rules with regard tô their qualifications and ad- 
mission as well as their removal or suspension. Both these clauses refer only to 
“ suitore of the High Court”, and have nothing to do with mofusail Courte. 7 

After eliminating all these provisions, we «fe left only with cl. 37 of the Letters 
Patent, and it is in fact conceded before us that the Rules of the High Court (both 
O. S. and A. S.) have been made under it. ‘Phat clause empowers the High Court, 
from time ta time, “to make rules and orders for the purpose of regulating all pro- 
ceedings in civil cases which may be brought before the said High Court, including | 
proceedings in its Admiralty, Vice Admiralty, Testamentary and Matrimonial Juris-* 
dictiona, reapectively.” The proviso to the clause says that in making euch rules and 
ordera the High Court shall alwfys be guided-as far as possible by the provisions of 
the Code of Civil Procedure. This restriction on the powers of the High Court is 
only directory and not mandatory, so that it can, if necessary, make rules inconsistent 
with the rules in the first schedfile of the Civil Procedure Code [see Umeshchandra 


1 [1921] A. L R. Pat. 509. 
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Rajkumar Pal v. Janabali Mia.*]+ Hence ugh O. III, r. 4, subst. (2) and (8) 
` of the Civil Procedure Code, be not thegfelves altered under the provisions of %. 122, 
yet they have been validly superseded by r. 40 of the Rules of the Bombay High 
« Court (O. S.) framed under cl. 37 of, the Letters ePatent. But the worda.in that 
clause “in civil cases which may be brought before the said High Court” not 
make it altogether clear whether they refer to the original jurisdiction only of the 
High Court or also to its appellate jusisdiction, and whether they extend 
also to proceedings in cases coming before the civil Courts in the mofusail. | 
The opinion prevailing inthe Calcutta High Court appears to be that the power under 
cl. 37 is Testricted to tha making of tules for operation cn the Original Side of the 
High Court only (Ormond’§ Rules of tæ High Court of Judicature at Fort William 
in Bengal, 1914, fourth edition, Introduction,sp. Ixfxv#i). There the words “may 
be brought” are interpreted to mean ‘““may be originally instituted”, and not to 
include cases brought up before the High Court from subordinate Courts. I do not 
think it mght to restrict the rule-making powers of the High Court to such an extent. 
The word “bring” is capable of meaning “ file”, whether as an original case or - 
as an appeal or an application if revision. A case “may be brought” before the 
High Court etter in its original juriediction, if it is an original case, cr in its appellate 
jurisdiction if it is an appeal. or an application in revision. It may be pointed 
out that there are some cases like transfer applicationss which are originally 
brought before the High Court in its appellate juriediction. Mr. Mebta,~ 
the learned counsel for the Bar Council, goes further and contends that even 
cases filed in the mofussil Courts are included, since they too “may 
be brought,” that is to say, “arp capable of being brought” before the High 
Court either in appeal or for revision. But it ig not that case itself which comes 
before the High Court, but what is.“ brofight,’ that is to say “filed”, in the 
High Court is an appeal or revision application concerning that case. “ Bringing” guch 
an appeal ĝe” revision application before the High (Court is different from bringing the 
case itself before the High Court. There is, therefore, no doubt that cl.. 37 of the 
Letters Patent does not empower the High Court to make rules and orders for ethe 
purpose of regulating proceedings in civil casæ in the Courts subordinate to it. For: 
that purpcse the High Court must resort to s. 122 of the Civil Procedure Code or 
s. 224(1)(b) of the Government of India Act, 1935. Hence if it is intended tMat 
advocates (O. S.) should be allowed to act on behalf of parties in Courts other than 
the High Court, O. IH, r..4, must be suitably altered urider s. 122, since no rule 
inconsistent with it can be, made by the High Court under s. 224 of the Government 
of India Act, 1935. It follows, therefore, that in this case the presentation of the 
plaint by Mr. Patil without a vakalatnama of the plaintiff was not proper. 

The reason of the rule is obvious. Fale 41 of the Rules of the Bombay High Court 
(O. S.) requires that advocates (O. S.) appearing and pleading for suitors on any 
side of the High Court and in the Ins®lvency Court must be instructed by an attorney 
or (on the appellate side of the High Court) by an advocate (except when appearing 
or. pleading for an insolvent in the Insolvency Court or for a prisoner, in the criminal 

o Court). Thus there is either an attogney or an advocate (A. S.) before the Court 
t= ntp represent the party and he can be held responsible for the conduct of the case. 
„But there is no rule prohibiting an advocate (O. 5,9 from appearing in the mofusail 
Court without being instructed by a pleade® or an advocate (A. S.). To remove 
this lacuna r. 8A has been recently mada by the High Court’ requiring those who 
apply to be admitted as an advocate (O. S.) td give‘an undertaking that, if admitted, 


1 -(1929) I. L. R. 57 Cal 676, 677. 3 (1931) I L. R 59 Cal. 370. 
2 (1930) I. L. R. 58 Cal. 510, 518. . 
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they ould not appear or plead in an subordinate to the High Court unless 
imstructed byi an attorney or an advoca A. S.} “or a pleader as the case may be. 
But this nue does not apply to persons have been called to the bar or have 
paseed fhe advocates (O. S.) examination before October 1, 1943, so that in their 
cate a t, the difficulty pointed out aboye still exists. Hence if O. III, r. 4, is 
to be ded, so as to exempt advocates (O. S.) from being required to put in 
vakalatnamas in Courts subordinate to the High Court, they should be required not 
to appear or plead unless instructed by*an attorney, an advocate (A. S.) or a pleader. 

It may also be pointed out that there is a jon between “acting”, “ appear- 
ing” and “pleading.” Order IH, r. 4, sub-rr. (1) and (%, require a vakalatnama 
only from a pleader who wants €o “act” for a party. If he wants only “to plead” 
for him, a memorandum of a und®r sub-r. (55 would be enough. It is a 
well recognised rule of etiqu@tte liat da aioe: (O. S.) does not “act” for a party 
in the High Court ; that is to say he does not himself do ministerial acts like present- 
ing a plaint or a memorandum of appeal. He is always instructed by an attorney 
or an advocate (A. S.), who dces that work. Hence both in r. 41 and in the new r. 8A 
of the Rules of the Bombay High Court (O. S.), ¿the words “appear” and “ plead” 
only are used. But it has now come to notice that in the mofussil Courts advocates 
(O. S.) even “act” for parties. Hence at least r. 8A requires to be amended by the 
` addition of the word “act” before the words “appear or plead.” 

There is not the slightest doubt that when Mr. Patil presented the plaint in the 
lower Court, he believed in good-faith that he could act for the plaintiff without his 
vakalatnama, and he has stated’ so on oath. In Ambedas Kashibhai v. Chhaganlal 
Choksey judicial notice was taken of the fact that r. 40 in Part I of the High Court 
(O. S.) Rules had always been construed as intended to apply to all Courts in the 
Presidency and that advocates (Q.°S.) were never in practice required to file any 
document authorising them to appear in a mpofuseil Court. In this case 
another duly authorised pleader appeared for the plaintiff at a later stage 
and put in Mr. Patil’s vakaklatnama duly signed by the plaintiff. The presentation 
of the plaint by Mr. Patil without a vakalatnama has caused no prejudice to the 
defendant, and has not affected the merits of the case or the jurisdiction 
of the Court. If the omission is only æ® error, defect or irregularity in the proceeding, 
then according to the provisions of a. 99 of the Civil Procedure Code the decree is 
nit liable to be reversed in appeal. Mr.: Shah for the appellant contends that the 
omiseion is not such an error, defect or irregularity as is contemplated by s. 99, but 
is an illegality which vitiated all subsequent procecdings, that the plaint must be 
deemed to have been presented only when the vakalatn4ma was produced, and that 
as by that time the claim was time-barred, the omission does affect the merits ‘of 
the case. He referred us to the rec@nt decision in Chunilal Bhagwonji v. Karnal 
Lalchand+ ‘There the plaint in a minor's shit was signed and verified by, and the 
vakalatnama of the pleader who presented the plaint to the Court was also signed by, 
a person who held a general power-of-attorney*from the minor plaintiffs next friend 
on her own account. It was held that as the aiforney had no authority to present 
the plaint or sign it, it was not a valid plaint and the suit was not validly commented, 
and that the defect could not be cured by amendment of the plaint. The facts of 
that case are easily distinguishable. There the „plaint itself was signed and verified 
by an unauthorised person and Beaumont C. "J. (sitting alone) held that it was not 
a valid plaint. In the present case ffere was no defect in the plaint, but it was 
presented by a person who hag no written authority from the plaintiff to do so. 
Moreover, with all respect, the view taken by Beaumont C. J. is contrary to that 


1 (1943) 46 Bom L. R 350. 
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taken by a division bench of this Court in ats Nana y. Jivanabai,: in. whihh the 
plaint was signed and verified by the tifs mukhtyar, who had only a special 
power of attorney and not a general po of attorney as required by the "Court 
rule amending O. III, r. 2, cl. (a), of the Civil Procedure Code, and it was eld that 
as it was an error, defect or irregularity in the pro¢eedings in the suit not i 
the merits of the case or the jurisdictiqn of the Court, it was covered by a of the 
Code. This decision was followed in Ephrayim v. Turner, Morrison &, Co.* and- 
Baker J. got a similar defect cured im the!appéllate Court by allowing the ‘plaintiff to. 
amend the plaint by signing it Qimeelf. In Nanjibhai v. Popatlal* Mirze J. allowed 
a similar amendment evch after the plaintiffs claim was time-barred, on the ground 
that the defect was only “a technical irregularity.”* 

Another casg, which is relied upon by”MreShah, is that of Anange Bhima Deo v- 
Madano Mohono Deo* In that case a darkHġst was presented by a pleader with- 
out any documentary authority in his favour from the decree-holder, and it was held 
that the pleader having no capacity or power to act, the application had no effect, 
as it had not been made in accordance with law. The question which actually arose 
in that case was whether a darkhagt so presented;was a gtep in aid of execution and 
could save the gucceeding darkhast from the bar of limitation. The defect in the 
darkhast was never cured by a subsequent amendment, and there was no occasion to 
consider whether s. 99 of the Civil Procedure Code was applicable as there was no 
appeal against the order passed on that defective darkhast. That case, therefore, 
is of no avail to the appellant. On the other hand in Jagadeesh Chandra Dhabal Deb — 
v. Satya Kinkar Shahone,® where a darkhast was filed without a vakalatnama and 
the defect was, with the leave of the Court, subsequently removed by the production 
of a vakalatnama, the darkhast application was held to have been duly presented. 

In Shanmuga Chetty v. Narayana Ayyar,° where the plaint was signed, verified 
and presented by one purporting to act ag the’ next friend of the plaintiff who was 
by a bona fide mistake described as æ minor, though he was really of age, the mistake 
was to be corrected and the plaintiff whs allowed to sign the plaint himself, 
and the plaint was regarded as duly filed on the day on which it was originally pre- 
sented. The same view was taken by a special bench of the Allahabad High Court 
in Ali Mukammad Khon v. Ishaq Ali Khan,’ by the Calcutta High Court in 
Taqui Jan v. Obaidulla® and by the Lahore High Court in Amritsaria v. Gamun,* 
where the defect: was allowed ta! be remedied after the plaintifs claim 
was time-barred. There are some cases like All India Barai Mahasabha v. Jangi 
Lal Chaurasia’? where a different view was taken, but the preponderance of judi- 
cial opinion, with which we fully agree, establishes that failure to comply with the 
provisions regarding presentation of a plaint is a mere irregularity, so that if the 
person presenting it is not properly authorised to do so, the presentation would be 
irregular, but does not oust the jurisdittion of the Court. In such a case the Court 
would have a discretion to permit the irregularity to be cured, and if the plaintiff 
has acted in good faith and without gross negligence, the Court would allow it to be 
cured. The suit must then be deemed to have been filed when it waa first instituted, 
„and under s. 99 of the Civil Procedure Code, the decree passed in favour of the plaintiff 
“will. not be reversed in appeal on the ground of the said irregularity. 

On merits, it ia contended that the plaintiff company cannot! maintain this suit as 
it ig a partner of the defendant company and tha® partnership is not registered as 
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reqi}red by s. 69 of the Indian ip Act, 1932. The question whether a 
«Transaction amounts to a partnership not mutt be decided on the terma of the 
agre@ment itself and all the relevant facts.\ Under s. 4 of the Act, “ partnership ” is 
define? as the felation between persons who have agreed to ehare the profits of a 
p carried on by all or amy of them acting for all. Then s. 6 provides that in 
whether a group of persons is or is not a firm, or whether a person is or 
16 not a partner in a firm, regard shall be had to the real relation between the partners, 
as shown’ by all relevant facts taken together. eThe agreement in the present case is 
exhibit 64 Its terms are that the plaintiff compgny should transfer its managing 
agency of the Mills company to the defendant company fof fifteen years, that during 
that period the defendant company should enjoy all the rights possessed by the 
plaintiff company as the managing ageats Of the Mills Company, receive for its com- 
mission twelve per cent. of*the* net ytofits made by the Mills company or Ra. 15,000 
a year, whichever is more, and pay to the plaintiff company a four annas share in the 
commission so earned. With regard to this share in the commission, the agreement 
says “it is to-be paid to the plaintiff company in the capacity of a sleeping partner.” 
Mr. Shah relies upon this description in the agreement itself and upon ‘the terms set 
out, above, as proving the partnership between the plaintiff and the defendant. As 
pointed out by Beaumont C. J. in Chimawam Motilal v. Jayantilal Chhaganlal,) the 
words “acting for all” were inserted in the definition of “ partnership” to emphasise 
that partners are agents and not merely principals. The plaintiff company was to 
get a share in the agency commission on account of its ownership of the managing 
agency, which was temporarily transferred to the defendant company and was to be 
restored to the plaintiff company at the end of fifteen years. Explanation 2 to s. 6 
of the Act says: s « 
“The receipt by a person of a shaw of the profits of a business or of a payment contingent 
upon the earning of profits doea not fteelf make him a partner with the persons carrying 
on the business, and in particular the receipt of sith share or payment by a i wher 
of past-owner of the business, aa consideration for the sale (or tranafer) the good-will 
or share thereof does not of itself make the receiver a partner with the persons carrying on 
the business.” 


Thus although the right to particip&te in the profits of a business is a strong test 
of a partnership, yet whether that relationship does or does not exist must depend 
& the real intention and contract of the parties. The true test is whether such a 
. participation of profits constitutes the relationship of principal and agent between 
the person taking the profits and those actually carrying on the business. In the 
present case there is nothing in the agreement to suggest that the defendant company 
was to carry on the businesa of the Mills company on behalf of itself and the plaintiff 
company. The respomsibility of the management of the business waa completely 
taken over by the defendant company. Sifrajmal, who was examined on behalf of 
the defendant company, clearly admitted that the plaintiff company was not autho- 
tised to do any business of the Mills compan$ on behalf of the defendant company. 
Thus one of the essential elements of partnership is lacking in the present case. The 
mere fact that in the agreement itself the plaintiff company was described as “q 
sleeping partner” cannot alter the real nature of the transaction. As observed. by 
Marten GJ. in Raghunandan Nanu v. Hormasjee Bezonjee (p. 346): -7 

..a mere statement that the parties are to be partners will not necessarily constitute 
them partners in law . . although two persons may hold themselves out to be partners and 
be liable to third parties accordingly, yet it does not necomarily follow that they would bé 
partners inter se.” 

1 [1989] Bom, 616, 7 2 (1926) I. L. R. 51 Bom. 342, 
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On the terms of the agreement there was partnership between the plaintiff bom- 
pany and the defendant company,eand the iption of the former as “a sleeping 
partner ” was a misnomer. Hence the t’s contention that the suit is Barred 
under s. 69, sub-s. (2), of thd Indian Partnership Act, 1922, must fàil. e 

It is nert contended that the plaintiff gompany is not entitled to enforce agree- 
ment as it did not fulfil two of the obligations imposed upon it by the terms f the 
agreement, namely the transfer of 501 shares of the mills company to the defendant 
company, and the election of HiralalePatani and Ratanlal Patani as direcfors of the 
mills company. _ 

It is admitted that onl? 255 dares were transferred to the persons named by the 
defendant ‘company and the remaining 246 shares aggeed to be transferred were not 
transferred by the plaintiff cOmpany. Bet that omission was not due to any default 
of the plaintiff’ company. The purpose of theefransfer, “as stated in the agreement 
itself; was to enable the defendant company to have five of its nominees elected on 
its behalf as directors of the Mills company. The minimum qualification of a director 
being that he should hold fifty-one shares of the Mills company, the defendant company ° 
had 255 shares transferred to its fiva nominees, fifty-one to each of them. No more - 
shares were required to serve the furpose of the transfer. , Shivnarayan, the owner 
and manager of the plaintiff company, says that those fiva nominees were duly elected 
as directors. After all, the shares were to be re-transferred to the plaintiff company 
after fifteen years, and hence there was no desire on the part of the defendant com-... 
pany to pay for the remaining 246 shares and get them transferred. Shivnarayan 
says that the defendant never demanded the transfer of those shares and Surajmal 
‘for the defendant company admits that the plaintiff was never unwilling to transfer 
them. The plaintiff cqmpany cannot, therefore, be accused of having committed a 
breach of the condition regarding the transfer ef 501 shares. 

Regarding the election of Hiralal Patani and Ratanlal Patani, cl. 4 of the agreement 
says that Shivparayan should try hiseutmost to get them elected as directors at the 
general meefifig or the extraordinary meeting, ahd arrange to get them elected %o 
` that they would permanently remain directors for fifteen years under the scheme, 
that such election should take place within eight months, and that otherwise the 
plaintiff would not be entitled to get a fourtheshare in the agency commission. The 
Board of Directors did elect both Hiralal and Ratanlal as directors, and their election- 
had to be placed for confirmation before the general meeting. This was the duty ef 
Gendalal, the proprietor of the defendant company, but he did not do so. Shivnarayan 
says that there were general meetings held, but the subject of making Ratanlal- and 
Hiralal permanent directors Was not considered. Gendalal himself did not enter the 
witness-box, and his son Surajmal says :— 

“Tt was possible to appoint permanent directofs according to rules ... The plaintiff 
applied to the Board of Directors that Ffisalal and Ratanlal should be elected permanent 
directors, They were not elected as the application was postponed to another meeting. The 
matter came up before ihe Board’s meetsng twice or thrice; and I voted in favour of the 
election of Hiralal and Ratanlal. The plaintiff also voted in their favour.” 


Thus the plaintiff company did everything in its power to get them elected as per- 
“manent directors, but the defendant company seems to have purposely frustrated its 
efforts ¢n, crder to be able to enforce the penal clause in the agreement and, refuse 
to pay the stipulated one-fourth share in the agency fommission. We, therefore, hold 
that the plaintiff company is not proved to have failed to carry out any of the terms 
‘of the agreement. 

ies cies Gh E ene from the Mills 
* company Rs. 8,083-5-4 in December, 1932, Rs? 15,000 in December, 1933, Rs. 15,000 
in December, 1934, and Rs. 1,875 in February, 1935, when the Mills Company went 
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` inti) liquidation.” The plaintiff has claimed a quarter of these four amounta, with 
qJnterest thereon at twelve per cent. per, annum.+ The lower Court has decreed this 


claim in full. The defendant company hes admitted the receipt of the first three’ 


amoums but denied having received Ra. 1,875- in-February, 1935. Although this 
denial i made ig the written, etatement and in the purshis, exhibit 57, 
and issue was framed throwing on the plaintiff the burden of proving the receipt 
of Ra. 1,875 by the defendant company, the plaintiff led no evidence on the point, 
and Shivharayan did not say a word about it, in his evidence. On the other hand, 
Surajmal stated-on oath that Re 1,875 had not ae abi in January or February, 
1935. In hia. purshis, exhibit 58, the plaintiffs p der sfited that he did not want 
to lead any evidence on that point, but wanted the defendant company to show its 
accounts, It appears from exhibit 4] thait the defefidant was asked to produce 
ee ee ee ee 
ment in order to inspect the Recounts. His request was granted but no 
further steps were thereafter taken to put in any extract from the accounts nor was 
Surajmal croes-examined when- he stated that Rs. 1,875 had not been received. The 
plaintiffe claim in respect of this amount must, therefore, be disallowed. The plaint- 
ifa one-fourth share in the amounts admittedly tomes to Ra. 9,520-13-3. - ` 
Lastly, it is urged that the plaintiff company is not:entitled to inferest on its share 
in the amounts received by the defendant company. As held by the Privy Council 
in Bengal Nagper Ry. Co. v. Ruttonji Rampi, interest for a period prior to the date 
of the suit may be awarded, if there ig an agréement for the payment of interest at 
2 fixed rate, or it is payable by the usage of trade having the force of law, oc under 
the provision of any substantive law entitling the plaintiff to recover interest, as for 
instance, s. 80 of the Negotiable Instruments Act. There is in the present case neither 
usage nor any contract expres or implied to justify the award of interest, nor is 
interest payable by virtue of any law governing the case. The amount claimed not 
‘being a sum certain, interest cannot be claimed under the provisions of the Interest 
Act, 1839. As observed by Beaumont C. J. in Ahmedabad Municipdffty v. Vadilal 
Dalsukkram,? in a case which does not fall within the Interest Act, 1839, interest 
cannot be allowed by way of damages. It ig urged for the plaintiff that interest 
should be awarded at least from Angugt 7, 1935, when a notice of the claim was given 
to the defendant. Though it is mentioned in the plaint that a notice was given to 
the defendant on that day, neither the notice nor ita copy has been placed on record, 
and it cannot be known whether interest was claimed in it. In these circumstances 
interest will be allowed at six per cent. per annum frgm the date of suit only. 
The appeal is partially allowed, and in modificatiom of the decree of the lower 
Court, it is ordered that the plaintiff company do recover from the defendant company 
Ra. 9,520-13-3 with interest thereon gt six pet cent. per annum from the date of suit 
till realisation, and its proportionate costs imeboth the Courts. 

We are grateful to Mr. M. J. Mehta, the Secretary of the Bar Council, for the 
asistance he gave us by his useful arguments 


Drvatia J. E aior iid dere tes ddd a dow obese torn ea thE Gat oF ai 
presentation of the plaint. In absence of any provision of law to the contrary, the 
matter is governed by O. III, r. 4(1), of ttt: Civil Procedure Code, which requires 
every pleader, including an advocate, to file a document of his appointment as such 
by his client.: But the plaintiff's tase is that r. 40 in Chapter II of Part I about Legal 
Practitioners in the Rules and Forms df the Bombay High Court on the Original Side 
is such a provision of the law, to the contrary. It says that an advocate (O. S.) 


1 (1987) L. R. © I. A. 6, ° .2 (19483) 46 Bom. L. R. 408. 
s. c 40 Bom. L. R. 746. 


R103. e 


818 „THE BOMBAY LAW REPORTER. e [YOL. XLVI, 


ieee att e E E E ATE LG O Sarr a eee LY Br 
or proceeding, civil or criminal. The question then is whethen it supersedes r. 4 
(1) of O. II. So far as concerns the alterajion of the rule for procedure in Subosdi- 
nate Courts, the relevant provision is s. 122 of the Civil Procedure Code under phich 
the alteration can be made subject to the sanction of the Government unger 8. 126 
and after complying with the procedure Mid down in es 123 and 124. The is 
nothing to show that r. 40 was enacted*in this manner and it has been conceded 
before us that it was not so enacted. If the rulg was framed under s. 1299 it does 
not help the plaintiff because it applies only to procedure on the Original, Side of 
the High Court. ° 

E Gs Cis Proline Gti lin a lal whieh ‘Gheies 
any other power of a Chartered High Court to make rules concerning advocates, 
vakilg and attorneys. Such power relating to’ Syrbordinatg Courts is given in the 
High Courts Act, Government of India Act and fn the Letters Patent. Section 15 
of the High Courts Act is similar to s. 224 of the Government of India Act, 1935, 
(same as s. 107 of the Government of India Act, 1915) under which mules can be. 
framed for regulating practice and procedure of the Subordinate Courts after obtain- 
ing previous sanction of the Governor-in-Council. There 4g nothing to show that 
such previous san@tion was obtained for r. 40. The provisiens about rules in the 
Letters Patent are cls. 9, 10 and 37. Clauses 9 and 10 relate to admission of advocates. 
and their appearance for suitors in the High Court. Clause 37 empowers the High 
Court to frame rules for. regulating all proceedings in civil cases which may be brought 
before the said High Court. These proceedings are obviously those which may be 
instituted in the High Court and do not include proceedings filed in the Subordinate 
Courts. The words “ including proceedings in its Admiralty, Vice-Admiralty, intestate 
and Matrimonial juriadicfion, respectivély,” after the words “which may be brought 
before the eaid High Court” support the view thet the proceedings are those which 
are originally instituted in the High Cpurt and not brought in appeal or revision. 
If it had beemethe intention to include therein proceedings started in Subordinate, 
Courts, it would have been expressed in clear language such as “and proceedings of 
the Civil Courts subject to their superintendence.” In my opinion, thereforé, cl. 37 
of the Letters Patent applies only to proceedingp instituted in the High Courts and 
not in Subordinate Courts. As a result-r. 40 must be deemed to have been framed 
under cl. 37 and does not apply to procedure in-the mofuseil Courts. 
Under the old.r. 4 of O. III as it was before 1926, no advocate of a Chartered High 
Court was required to present any document empowering him to act That was 
alsa the provision of 8. 39 of the Code of 1882. After 1926, the Civil Procedure Code 
required every pleader (which term includes an advocate) to file a vakalatiama to: 
empower him to act. Under r. 40 in Chapter II of Part I relating to Legal Practi- 
tioners in the compilation ‘ ‘Rules and Eorms of the Bombay High Court (on the 
Original Side) in its several jurisdictions ”- of 1986 no advocate (O. S.) ia required to 
present any document empowering him fo act in any appeal or proceeding, civil or 
criminal. This rule is the same as r. 34 in the similar compilation of 1901. No rule 
to that effect appears before 1901. One material point of difference between the two: 
compilations of 1901 and 1936 is that while the former was about the Rules and 
Forms of the Bombay High Court in its several jurisdictions, the latter was a com- 
pilation for the Rules and Forms of the High Court in its several jurisdictions on the 
Original Side. The former is published under the signature of the Prothonotary as 
well as the Registrar of the Appellate Side, and the latter is published only under 
the signature of the Prothonotary. The reason is thatea separate compilation of the 
Rules of the Appellate Side of the High Court was published in 1909. In that com- 
pilation there is Part II relating to legal practitioners. In the last compilation of 
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there are several rules, which are common to the original and appellate sides, 
a rr. 41 and 44 to 50 in the chapter on Legal Practitioners in the Rules for the 
Orginal Side are the same as rr. 5 ta 2 of the Part relating to Legal Practitioners 
in the Appellate Side Rules. It is significant that r. 40, with which we are concerned, 
i regrodueed in the Appellate Side Rules. If that rule was meant to apply 
to tes appearing on both sides of fhe High Court, it would have been repro- 
duced in the Appellate Side Rules alao but its absence there shows that r. 40 was 
meant Gnly for the original side. «In any que, it does not apply to Subordinate 
Courts. , Therefore, so far as they are the provisions of the Civil Pro- 
cedure Code would apply to them and all pleaters, irtluding advocates, who can 
act, have to file a vakalatnarga. 

It was therefore necessary for the glainsiffs counsel? Mr. Patil, to file his vakalat- 
nama along with the plaint.* However, such a presentation withofit a- vakalatnama 
does not make all subsequent proceedings invalid, and as it has not caused any prejudice 
to the defendant, the defect cannot, in my opinion, affect the merite of the case at 
this stage. 


Before Mr. Justice Lokur end Mr. Justice Westone 


j KAIKHUSHROO TANTRA v. MEHERBAI TANTRA * 


Parsi Marriage end Divorce Act (IIT of 1936), Secs. 2(3), 32(g), 47—Desertion—Husband 
leaving house with no intention of returning back—Husbend arranging with wife to 
have kis meals at ker house on monthly poyment—tHusbend siaying at wife's place 
only for meals—Whether desertion ended whan husband started taking meals at wife's 
house. 

Where a Parai husband leaved his wife evidently with the intention of not retum- 
ing to her, but subsequently codies to an arrangemest with her to take his meals at 
ber place on certain payment per month but does not -stay with her as her husband, 
>» the matrimonial relations are net revived, and the desertion which cifimenced on the 
day on which he left her does not came to an end. 
Wiliems v, Wiliems! and Pulford v. Pulford,* deferred to. 


THE facts are sufficiently stated im the judgment. 


A. J. Poonawala, with F. J. Jesia & Co., for the appellant. 
J. P. Dastur and A. A. Adarkar, for the respondent. 


Loxur J. This is an appeal under s. 47 of the i Marriage and Divorce Act, 
1936, against the decision of Mr. Justice N. J. Wadia declaring that the marriage 
between the plaintiff and the defendant is dissolved and granting a divorce to the 
plaintiff under s. 35 of the Act. . 

The plaintiff was married to the defepdant in November 1922 and they lived 
together as husband and wife in‘various places till December 24, 1936. On that day 
they quarrelled -and the defendant left theehouse with his kit, evidently with no 
intention of returning to ber. On January 1, 1937, the plaintiff had to leave the flat 
which had been hired by ber husband and she went to live in another place rented 
by ber brother. The defendant evidently felt the inconvenience of getting his mess 
and so he went to the plaintiff's residence in June 1937 to find out whether she was 
prepared to give him food fop payment. Thé. plaintiff, after consulting her brother, 
agreed to the proposal, hoping that itevould bring about a reconciliation between them. 
But the defendant stayed with her only for his meals and tea and paid her Ra. 15 a 


e s 
* Decided, November, 17, 1944. First Ap- No. 10 of 1942. 
peal No, 144 of 1943, against the decision of 1 (1864) 164 E. R. 1388. 
adia J Parai Matrimonial Suit 2 [19233] P. 18. 


e 
~ € 


820 THE BOMBAY LAW REPORTER. el VOL. XLVIL 4 


, month. He never stayed there to spend his nighjs and was in fact treating his wif 
Dies Of Pesdetce aa oid whee te odd ee A at Be came ee 
Rs. 15. This arrangement continued till November 26, 1937, when the defendant 
stopped going to her house. He was subsequently convicted of defamation and ,sen- 
fgnced to simple imprisonment for three months in December 1937. He wag,released 
from jail in March 1938, but did not go badk to hie wife. On July 16, 1940, heNyas 
declared a lunatic and was confined in tie Mental Hospital at Yeravda. He was 
1eleased in April 1942, and this suit wagyfiled by the plaintiff on June 16, 1942. On 
these facts the learned Judge and the delegates held that desertion for more than three 
years was proved and the marriage Was dissolved. Under s. 32, cl. (g), of the Parsi 
Marriage and’ Divorce Act, desertion of the wife by the husband for at least three 
years is a sufficient ground fer granting glivorce. The period during which the 
defendant was. confined in the Lunatic Asylum has,not te be taken into consideration 
in computing the period of three years. It ts conf:nded on behalf of the appellant 
that he may be deemed to have deserted the plaintiff on November 26, 1937, when he 
finally left her, and in that case, after deducting the period of his confinement in the 
Mental Hoepital, three years had not elapsed when this suit was filed. On the other 
hand, if it be deemed that the plaintiff? was deserted by hinf on December 24, 1936, 
when be quarrelled “with her and went away with all his kit, then three years were 
completed at the date of the institution of the suit. 

Thus the real question is whether the desertion which commenced on December 24) 
. 1936, should be deemed to have come to an end in June 1987 when the defendant 
` entered into an arrangement with the plaintiff to take his meals and tea in her house 
on payment of Rs. 15 a month. This is really a question of fact and has to be 
decided by the Matrimonial Court. Section 47 allows an appeal against the decision 
of that Court only on the ground that it’is contrary to some law or usage having the 
force of law, or of a substantial error or defect ime the procedure or investigation of 
the case which may have produced errog or defect in the decision of the case upon 
the merits, and°cn no otber ground. It is, however, urged that the question whether . 
the facts proved amount to desertion or not is a question of law and, therefore, a 
wrong finding on that question can be interfered with in appeal. Desertion is defined, 
in s 2(3) to mean desertion of one party to a margage by the other without reasonable 
cause and without the consent, or against the will, of such party. To desert is to 
forsake or abandon, but it is difficult to define precisely what degree or extent of , 
withdrawal from the wife’s society constitutes forsaking or abandonment of her. 

In Williams v. Williams: it yas held that so long as the husband treated his wife 
as a wife, by maintaining such degree and manner of intercourse ag might naturally 
be expected from a/husband of his calling and means, he-should not be said to have 
deserted her. If that test is applied to the facts of this case, it is obvious that the 
defendant treated his wife merely as a hotel-keeper and the relations of husband and 
wife were not revived by the mere arrangement under which the defendant began 
to visit bis wife im June 1937. As obserwed in Pulford v. Pulford? (p. 21): 

“Tt hag been almost a commonplace m this Court to hold that in order to ascertain whe- 
ther there has been desetion, you must look at the conduct of the parties. There may be 
no «matrimonial home, and yet no forfeiture of the rights of the spouses. Desertion is not 
the withdrawal from a place, but from a staté of ‘things. The husband may live in a place, 
and make it impossible for his wife to live.there, though it is she and not he that actually 
withdraws ; and that state of things may be desertion of the wife. The law does not deal 
with the mere matter of place. What it seeks to eflforce is the recognition and discharge 
of the common obligations of the married state. If one party does not acknowledge them, 
the party who has so offended cannot be heard to say ‘that Me or she is not guilty of deser- 


1 (1864) 164 E. R. 1388.. “2 [1923] P. 18, 
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a r e 
on the ground that there has been no desertion by departure from a place.” 
dt is, therefore, clear that the mere fact that the defendant ‘used to visit his wife's 
for a specific purpose, not as -her husband but merely as a boarder, does not 
indicate that he had revived the matrimonial relations and that the desertion, which 
in December 1936, had come to an end. This must be the view 
taken by the learned Judge and the delegittes when they came to a finding that the 
plaintiff had been deserted by the for more than three years before the 
suit was filed, and we see no reason to ere with the finding. 
The kppeal is dismissed with costas. The ap#ellant shall pay the costs of such 
Court-feea as he would have had to pay had he not been allowed td appeal as a 
pauper. : e’ sf 


> 
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Before Mr. Justice DWwatia and Mr. Justice Sen. 
KALLAWA SHIDLINGAPPA ANGADI v. PARAPPA SANKAPPA * 


Transfer of Property Act (IV of 1882), Sec. 52—Lin pendens—Meintenance suti—Charge on 
immoveable property „50"Eki—Lis, commencement of—Application to file a private 
aword giving charge for maintenance. 

An alienation mafe during the pendency of a suit by a Hindu widow to recover her 
maintenance in which certain properties are sought to'be charged is affected by the rule 
of lis pendens and falla within a 52 of the Trmmsfer of Property Act, 1882. 

Gengabai v. Paguboi and Ramchandra Gururao v. Kamalabai Soratki,? followed. 7 

The rule applies also to an alienation or transfer made after the decree is passed in 
a maintenance sult, even if the decree is one passed in terms of an award arrived at in 
a private arbitration. 

Remasami Pillai v. Trichkinopoly Co-operative Credit Bank, Lid3 and Aksan Hussain 
Abdul AH v. Mama, referred to. 

Even if the decree for mainteflance does not state -specifically that on the failure of 
the judgment-debtors td pay the amount the decree can be executed by sale of the 

e charged properties; it areates a ‘charge on the properties specified and* the decree-holder 

has the right to bring the charged properties to sale in execution proceedings and it is 

not" necessary to file a separate suit for enforcing the charge. 

~ Ambalal Bapubhai v, Narayan Tatyebe® and Ghasiram v. Kundanbai,* relied on. 

There is no difference between a flaint in a maintenance suit in which there is a prayer 

to’ charge a family property for the amount of maintenance to be decreed and a case 

° where an application is made to file a private award where a charge for maintenance 
is created on certain imde, In each case the Hs begins to mm either from the date of 
the plaint or the date of the application and continuesetH] the decree is either completely 
executed or till its execution becomes unobtainable by r®aeon of the bar of limitation. 

Pranjivan Govardkandas v. Baju," followed. 
THE facts appear eufficiently from the judgment. 
S. B. Jathar, for the appellant. . 
S. H. Belavadi, for the respondent. 
DrvaTiA J. This is an appeal by the defeddant in a suit for a declaration that the 
suit properties were not liable for satisfaction of the decree paseed in the defendant’s 
favour in suit No. 77 of 1928 and for a permanent injunction restraining the defendant 
from proceering against the suit properties in execution of the decree. The facts 
which led to the litigation are shortly these. There were three brothers Bashetteppa, 


* Decided, November 24, Ap- 2 (1943) 46 Bom. L. R. 568. 
Oe eis teat a's 3 üa I L. R. 59 Mad. 101 
i Appeal No, AR of Judge at Dharwar, 4 1938] A. T.R. Nag. 129. 
Oe ea teens weversing the 6 (1919) LL. R 43 631, 

d Hasan, Extra Joint 3. © 21 Bom. L. R. 698. 


e ea Drar in Civit Suit 6 [1940] A. ae te ae ae 
No. 356 of 1940. 7 L R. 4 
1 (1940) 42 Bom L. R. 883. 
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Chinnappa and Shidlingappa. The last one ia dead and his widow is the def 
The three brothers formed a joint Hindu family. On March 3, 1928, the defendant 
filed an application in the nature of a suit to take a decree in terms of a-private gward 
between herself and the two brothers of her husband. In the award it wga di 
that the plaintiff therein was entitled to rébeive Rs. 66 per year as her mai 
from the two brothers and the amount of? maintenance was fixed upon three specified 
family lands on which a charge was qeated forthe same. A decree was pissed in 
terma of the award on March 31, 1928, in that proceeding which was regigtered as 
suit No. 77 of 1928. e * 

The plainfiff's father had purchased the three properties which were charged under 
the award decree from the two brothers qn December 3, 1935, for Ra. 5,000. Out 
of that amount Rs 4,000 were paid to a person who held a prior mortgage on these 
lands for Rs. 3,500. The present defendant had Tiled a darkhast, No. 653 of 1939, 
presumably the first darkhast, to execute her maintenance decree against the three 
charged lands. The plaintiff interceded in the execution proceedings and claimed that 
he had become the owner of the lands. That objection seems to have been overruled, 
with the result that the plaintiff filed’ the present suit for the declaration and injunc- 
tion mentioned aove. His case was that he was a bona fide purchaser for value 
without notice of the alleged charge of the defendant on the suit properties. The 
defendant’s contention was that the plaintiffs saledeed was hollow and that the 
plaintiffs father was not a bona fide purchaser because be waa well-acquainted with 
the family of her husband’s brothers. The learned trial Judge decided the suit against 
the plaintiff on the ground that it was not proved that his father was a bona fide 
Purchaser for value without notice and that it was not proved that the purchase was 
free from the maintenance charge in favour of thé defendant. The suit was accord- 
ingly dismissed. On appeal by the plaintiff, the Assistant Judge held that the plaint- 
iff's father was a bona fide purchaser fer value without notice of the charge!and that 
therefore the art lands were not liable to be sold in execution of the defendant’s decree 
He based his decision on the ground that the defendant was only a charge-holder of 
the suit landa and that charge, under a. 100 of the Transfer of Property Act, 1882, 
could not be availed of against the person wha purchased the lands without any 
notice of it. The learned Judge relied on a decision of the Oudh Court in Mt. 
Indrani v. Makaraj Narain) in which it was held that there was no difference im 
principle between a charge created by a decreed and ome created by a contract, and 
that the charge in the present qase was governed by s. 100 of the Transfen of Property 
Act. This second appeal is, filed by the defendant against the decree allowing the 
plaintiff's appeal. 

Mr. Jathar for the appellant has based, his argument on a point of law which was 
not urged in the two lower Courts, buteye have beard him as it is a point of law 
which does not depend upon taking any new evidence. The point urged by him is 
that the sale in favour of the plaintiff's father waa affected by lis pendens inasmuch 
as at the date of the sale the maintenance decree obtained by the defendant was 
enforceable against the judgment-debtore from whom the plaintiffs father had pur- 
chased the properties, and that therefore under s. 52 of the Transfer of Property Act the 
plaintiff cannot dispute ‘the defendant’s right created under her decree. It is further 
contended that if the plaintiffs right ig barred by lis ens, then it does not matter 
whether the purchase by his father was with or wi t notice of the defendant’s 
charge. It ig however urged that the finding of the lower Court that the plaintiffs 
father had no notice of the charge ia erroneous. e With regard to thd latter point we 

are of opinion that there is no error of law in the finding made by the lower appellate 
~~ Court. It ia held that the plaintiffs father inquired from the brothers as to why 

= 1 [1987] A L R Oudh 217. 
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the property was being sold ‘and-he found that a’mortgage in favour of the Dharwar 
was to be satisfied. It is true that he knew the two ‘brothers for some years 
prior to the gale, but it does not appear that the defendant was living with the two 
and that there is nothing to show that the plaintiffs father was put upon his 
inquifý to whether any charge was created on the properties for the defendant’s 
maintenance. That being so, we think that the lower appellate Court was right in 
holding, that the plaintiffa father had no notice of the defendant’s charge. 

The only point that remains is whether the plaintiffs sale is affected by Hs pendens. 
There if no doubt that an alienation during the pendency of proceedings for mainten- 
ance in which certain properties are sought to be charged can come within s 52 of 
the Transfer of Property Act? The recent decisions in, Gangubat v. Pagubai,) affirmed 
in Gongebai v. Pagubai, and Rontthandra Gururao v. Kemalab@ Sarathi,’ clearly 
Pla mar p paiia In thes present case the sale to the plaintifs father was 

not during the pendency of the suit itself, but it was made after the award decree 
was passed and the question therefore is whether the doctrine of Hs pendens would 
apply to an alienation or transfer made after the decree is passed in a maintenance 
suit, and, secondly, whether it would apply if tbe decree is not an ordinary decree, 
but a decree passed om an award in a private arbitration. For dhe purpose of the 
first point Mr. Jathar relies upon the Explanation to a. 52 of the Transfer of Pro- 
perty Act. Under that section the Hs once started from the date of the presentation 
of the plaint or the institution of the proceedings would continue till the complete 
satisfaction or discharge of the decree or the time when such satisfaction or discharge 
has become unobtainable by reason of the expiration of the period of limitation. In 
the present case the decree is one for the payment of Rs. 66 every year and the charged 
properties are available in execution of that decree so longas it is enforceable. We 
think that such a maintenance-decree does come under the Explanation to a 52, with 
the result that the Hs would continue till the decreé is either completely executed 


„or its execution becomés unobtainable. A Yecision of the Madras, High Court in 


Ramasami Pillai v. Trickinopoly Co-operative Crédit Bank, Lid.,* takes the same 
view. Ht is held there that the doctrine of Hs pendens applies to maintenance actions. 
In a maintenance suit the decree does not terminate the litigation, but the Hs con- 
tinues even after the decree, and ffle mortgage of the property, the subject-matter 
„9f the suit, executed by the judgment-debtor after the decree in the suit is affected 
"by Hs pendens. The Nagpur High Court has also held to the same effect: Askan 
Hussain Abdul Al v. Maina.* It is true the decision in that case is based not so much 
upon the principle of Hs pendens aq upon estoppel by tecord, but in our opinion there 
ig no reason why it cannot be governed by the forther principle. It is however 
contended by Mr. Belavadi on behalf of the respondent that the case does 
not come under s. 52 at all, firBtly, because the decree is really a maintenance 
decrea in which a charge on certain propelties is declared, and, secondly, there is no 
specific provision in the decree that thd properties are to be sold in its execution if the 
money was not paid. It is true that the decree does not state specifically that on 
the failure of the judgment-debtora to pay the amount the decree was to be executed 
_ by sale of the charged properties. But it does create a charge on the properties and, 
“as held by our Court in Ambalal Bapubhal v. Narayan Tetyaba,* where the decrpe 
created a charge on certain impoveabld properties of the defendant in a money decree, 
the plaintiff had the right to bring the charged properties to sale in execution pro- 
ceedings and that it was not, necessary to file a separate suit for enforcing the charge. 


1 (1899) 41 Bom. L. R. gi5. 5 [1938] A. I. R. Nag. 129. 

2 (1040) 42 Bom. L. R. 883. 6 (1919) I. L. R. 43 651, 
3 (1943 ao Een s, €. 21 Bom. L. R. 696 
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There is no doubt, therefore, that even if the dbcree merely declared a charge on¢he 
property, it was executable as against the charged properties, and that, therefore, the ə 
properties were affected by the decree. It has also been so held by the Nagpur High 
Court in Ghasiram v. Kundanbai.1 But the more serious objection urged BY Mr. 
-Belavadi against Mr. Jathar’s contention ia, that the present decree is an awfrtwdecree 
outside the Court, and that therefore, the doctrine of lis pendens cannot apply to 
it especially when at the date when the properties were sold to the plaintiff's father 
in 1935 there was no application for execution ef the award decree pending in any 
Court. The argument is that thege was no regular suit before the Court, eut only 
an application by the partfes to take a decree in terms of the award. It is urged 
that there is nothing to show on the record that there was a dispute between the 
parties about any charge ta be made for tĦe defendants maintenance, and that there- 
fore there was n& commencement of the lis at tp tim’ when the application to file 
the award was made. Secondly, even if the charge was embodied in the award decree, 
no application to execute the decree was filed till 1939, and that was after the sale 
to the plaintiff's father. The result therefore was that in 1935 when the property 
was sold there was no pendency of any proceeding in which any right to immoveable 
property was directly and specifically in question. Now, it is true that there is 
nothing to show that there was any dispute about the properties to be charged 
between the defendant and the persons against whom she claimed maintenance. All 
that we know is that an award waa obtained in which the suit properties were charged 
and a decree was taken in terms of the award. There is however no difference between. 
a plaint in a maintenance suit in which there is a prayer to charge any’ family pro- 
perty for the, amount of maintenance to be decreed and d case where an application 
ia made to file a private award where a charge for maintenance on certain landas was 
created. In the former case it is clear, and it is also conceded, that the Ms will begin 
to run from the date when the plaint was filed, båt it is contended that in the latter 
case the Hs cannot begin to run, firetly, because there was no immoveable property 
directly and sftifically in question, and, secondly, there was no pendency of any suit 
or proceeding at that time There are two decisions which support Mr. Belawadi’s 
contention: Abdul Ghaffer v. Ishtiaq AH? and \Badridas Lalchand v. Raja 
Pratapgir® It is held in the former case that where the property is never the subject 
of a contest nor is the charge on it, and the only dispute is about a sum of money 
and the parties eventually agree upon a mode of eatisfaction which is never in contest? 
and never in dispute the doctrine of Ks pendens does not apply. There also it was 
a case of a private award and,it was held that the making of the application to file 
the award did not start the J because the only questions which the Court had to 
decide on that application were whether the matter had been referred to arbitration, 
whether the award had been made thereon and «whether there was any ground for 
remitting it under para. 14 or set it asde under para. 15. The Nagpur case also 
laid down the same principle although it was not a case of an award. On the other 
hand we have a decision of our Court in Pranjivan Govardhandas v. Bajut In 
that case there was also a private award and a decree was passed according to that 
award. It was directed in the award that the plaintiff had a right to sell certain 
mibrtgaged properties in satisfaction of the.debt. The award was presented on January 
23, 1874, and was filed on February 23, 1874. Meanwhile on February 14, 1874, 
the property was attached in execution of a decree Sbtained by a creditor of the 
mortgagors and on April 15, 1874, it was sold and purchased by the defendant. It 
was held that the presentation im Court of the award obtained by the plaintiff was 
equivalent to the presentation of a plaint for the tpeciffe performance of the contract 
; . 163. i 3 "[1%0] A. I. R. Nag. 8. 
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” of Sortgage and the proceedings condquent thereon constituted lis pendens during 
evhich a mere money decree-holder could not, by any proceedings which he might 
take® defeat the object of the plaintiffs application to the Court .to file his award. 
This ima case tecided before the Transfer of Property Act was enacted, but s. 52 
merely sMgred what was already the lay before the passing of the Transfer of 
Property Act as obeerved in Mulla’s Tranafer of Property Act at p. 219. We are 
clearly of the opinion that the principle of thia case applies to the facts of the present 
case. Just as the application to file the awand was regarded as equivalent to the 
presentatign of the plaint for specific performance gf the mortgage, so here the pre- 
sentation of the application to file the award must be regetded as a plain} for creat- 
ing a charge over the suit properties and it would stand on the same footing as a 
plaint in an ordinary maintenance suit evhe®s a charge Was sought to be created. It 
is not, therefore, necessary to ‘Gonsidgr as to whether in any case the ‘charge does not 
foe eta i le ‘On that point there is an authority of the 
Madras High Court in Jagannath v. Ramchandra’ that Hs pendens operates from 
the decree in any case. We think that on the principle laid down in Pranjivan Govar- 
dhandas v. Baju it must bg held that the Hs commenced with the defendant’s applica- 
tion to take a decree in, terms of the award. Once the Hs begins fo operate it wil! 
continue till the final satisfaction of the maintenance decree or till its satisfaction 
becomes unobtainable by reason of the bar of limitation. In 1935 when the alienation 
in suit was effected the maintenance decree was alive and therefore the alienation 
comes within the bar of Hs pendens. Bi a Renae, coe Sefer aan Tecouiles 
to succeed. 

The arpal ie Atle he dation OF thie lower apa Cone Weak Bade the 
decree of the trial Court is restored and the plaintiffs anit dismissed. The appellant 
wi De ened (o her (os 1a. thie Come aod ay, Me domes arpelate anit Each 
party will bear itd own costs in the tial Court. 
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Before Mr. Justice Divatia and Mr. Justice Lokur, 
INSTITUTE OF RADIO TECHNOLOGY v. PANDURANG BABURAO.* 


Bresidency Small Cause Courts Act (XV of 1882), Secs. 41, 43—Bombay Rent Resiriction 
Act (Bom, XVI of 1989), Sec. 11—Non-compliance with notice for eviction—Application 
for summons under s. 41—Defence taken under s. li—Whether Court has jurisdiction to 
entertain applcation—“ His own occupation,” meaning of. 

The jurisdiction of the Presidency Small Cause Court to entertain applications for 
summons in ejectment under s. 41 of the Presidency Small Cause Courta Act, 188, 
is not ousted by reason of the tensht taking up a defence under a 11 of the Bombay 
- Rent Restriction Act, 1939. 

Luckmidas Kkim}i v. Muli Canji? distinguished. 

The, words “his own occupation” in a 11 Of the Bombay Rent Restriction Act, 1999, 

mean occupation of the landlord and all persons who are dependant on him. 
THE facts are stated in the judgment. 

H. C. Coyajee, with V. H. Kamat, for two applicants. 

G. N. Thakor, with B. G. Thgkor and M. Ve Parekh, for the third applicant. 
A. G. Desci, P. S. Maivankar'and X. H. Dharmadhikari, for the opponent. 


1 [1936] A. I. R. Mad. 589. of Y. N. N Judge of the Court of 
* Decided , December 12, 1944. Civil Revi. Small Cannes, , in Suits Nos. 5360, 
sion. Noa, 669, 670 and oi . 

1944, orders passed The Pat chart 2 (1880) I. L. R. 5 Bom. 295. 
e Ge ete ie eet the eae 
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DIVATIA J. These are three applications fn revisión against the judgments ef the 
Small Cause Court Judge at Bomtbay. They arise out of three applications for sunt 
mons registered as suits under s, 41 of the Presidency Small Cause Courts Act for 
eviction of the three defendants, the present petitioners, who were #aintifte’ 
tenants. The case for the plaintiffs wag that the tenant in each ied one 
block in a building at Dadar belonging to them. The plaintiffa were living and also 
doing their business near the dock area in Bombay. On account of thp explosion 
which occurred in April last, the preperty, which they were occupying, was destroyed 
with the result that they were rendered homeless and a friend of their family accom- 
modated them temporarify. They, therefore, wished ta occupy a pert of their own 
premises at Dadar. The first plaintiff, who was æn old man, was suffering from 
cancer, and wanted rooms with good ligt awd air. He, therefore, selected four blocks 
oa the second” floor of his building and gave $otice’ to” the tenants of those blocks 
for eviction. As the notices were not complied with, the plaintiffs filed four applica- 
tions for summons under s. 41. 

The defendants’ case was that they had been occupying the premisea for a long 
time, that the plaintiffs were not in need of four blocks for their reasonable and bona 
fide occupation god there was no reason why they should he ousted from possession. 
On the evidence led by the parties the learned Judge came to the conchision that the 
plaintiffs reasonably and bona fide required at least three out of the four blocks for 
their occupation. He, therefore, asked the plaintiffs to select which three out of the 
four blocks they required. The plaintiffs selected the three blocks occupied by the 
present petitioners. The learned: Judge thereafter dismissed the suit as against the 
defendant in the fourth suit and passed decrees for eviction against the three peti- 
tioners. Two of the three blocks are occupied by the Institute of Radio Technology 
and by its proprietor Mr. Ambre, and the third by a grain merchant. In view of 
the fact that the Institute had its apparatus and machines installed in the blocks, 
the learned Judge below gave two mdnths’ time to all the defendante within which, to 
vacate the premises. [The petitioners then applied to this Court in revision and ob- 
tained interim stay orders. , e 

The first contention raised by Mr. Coyajee as well as Mr, Thakor on behalf of 
the petitioners relates to the jurisdiction of th® Small Cause Court. It is urged that 
the Small Cause Court had no jurisdiction to entertain these applications for 
summons under 8. 41. The point is indeed a novel one as it has not been taken, so 
far as I know, ever since the Bombay Rent Restriction Act of 1939 was enacted and 
even while the Rent Act of 4918 was in force because the provisions of the two Acts 
on this point are commons “It is contended that under s. 19(d) of the Presidency 
Small Cause Courts Act, the Small Cause Court has no jurisdiction to entertain 
suits for the recovery of immovable property. The only jurisdiction which it possesses 
for passing orders of eviction is conferréd by a. 41. It ia, however, a condition pre- 
cedent to the maintainability of the application under that section that the tenancy 
must have been determined, and it is*only after its determination that an order for 
eviction could be made. It is further urged that by virtue of s. 11 of the Rent 
Restriction Act of 1939 the tenancy could not be determined as long as the tenant was 
“ready and willing to pay the rent to the full extent allowable by the Act and perform 
the other conditions of the tenancy, gr, among other things, if the premises are not 
reasonably and bona fide required by the landlord for his own occupation. On this 
ground it is urged that reading the two sectiofls together no application for summons 
can be proceeded with shen the tenant takes any defence under 8. 11. Reliance is 
placed on the provisions of s. 43, that if the occupant does not appear at the time 
appointed and show cause to the contrary, tRe applicant shall, if the Small Cause 
Court was satisfied that he was entitled to apply under s. 41, be entitled to an order 

~ e 
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for pSwesaion of the property,” and itis contended that therefore as soon as the 
@oant, appears to show cause to the contrary the fenancy is not determined and the 
ae T In my opinion this contention is unsustainable. 

has been legally determined or not is to be decided on the provi- 
Hae of the Transfer df Property Act which says, among other things, that 
Rano Gea HE Ge a ee 
the lease, or to quit. Therefore, when the landlord gives the tenant a valid notice 
to quit, the tenancy is determined in’ law at tRe expiration of the period and the 
if the tenant relies on the provisions of s. 11, the tenancy will be deemed to be 
subsisting only if his defence sucteeds and if is the Court which is seized of the appli- 
cation which has the power ta gecide whether the defence is good. The jurisdiction 
is not therefore ousted by taking up tise defance. The only result of the defence being 
successful ia that the Court cannot pase an order of eviction and the application would 
be dismissed. Mr. Thakor has relied on a decision of our Court in Luckmidas 
Kkimji v. Mulji Canji+ and contended that if, for instance, the tenant sets up a 
title in himself, the Small Cause Court would have po jurisdiction to decide the matter. 

That question, however, does not arise in the present case, because the defendants 
have not disputed the plaintiffs’ title in any way. They have admitted their owner- 
ship and have put in the defences under s. 11 of the Rent Act in their capacity as 
tenants. 

It is next contended that the words “ performs the other conditions of the tenancy ” 
in s. 11 show that it is the original tenancy that continues and that therefore it cannot 
be said to be determined. In my view the original tenancy is determined by the 
notice and a new statutory tenancy is createdeif the defence succeeds. In further 
support of his argument Mr. Thakor has relied upon the recently added provision in 
the Provincial Small Cause Courts Act by which the Small Cause Court can take 
cognizance of a suit for ejectment when the 8nly substantial issue fog decision is 
about the determination of the tenancy under the Transfer of Property Act. It is 
urged that this Court has recently held in a case under the former Act that where the 
terlant has defended the suit under a 11 of the Rent Restriction Act, the substantial 
question between the parties is whetH®r the landlord requires the premises for his 
own use or whether the tenant is willing to pay rent or not, and that therefore, the 
7 Cause Court has no jurisdiction to proceed with the suit. In my opinion, 
that analogy cannot apply to the present case. We have no words in the Presidency 
Small Cause Courts Act similar to those in the recentty amended Provincial Small 
Cause Courts Act. Under the Presidency Small Cause Corttrts Act, once the Court has 
initial jurisdiction over the case, it is not ousted because the tenant takes up a defence 
under s. 11 of the Rent Act. 

It is next contended that the words in tHe section are that the premises must be 
required by the landlord for his own occupation, that the first plaintiff is now dead 
and the second plaintiff, who is his son, does not require these blocka for his own occu- 
pation. On that point evidence was led, and the firet plaintiff, while he was alive, 
went into the box and stated that his family consisted of hid son, his widowed sister, 
her two daughters, two daughters of his daugitter and his cousin. The learned Judge 
was presumably satisfied with the evidence that, those persons were the plaintiffs de- 
pendenta, and that therefore theyewere entitled to live along with the plaintiff. In my 
opinion, the words “his own occupetioñ ” mean occupation of himself and all persons 
who are dependent on him. There is, therefore, no substance in that contention. 

The last point urged before us was that when the learned Judge was of the opinion 
that the plaintiff reasonably required the use of three blocks and not four, be ought 


1 (1880) I. L. R 5 Bom. 29, 
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not to have given the plaintiff the choice Of selectitg the three blocks of wifich he 
wanted possession. It is contended that it is for the Court to decide, after, takifg 
into consideration the wants not only of the plaintiff but also of the d as to 
which of the four blocks should -be given to ~the plaintiff, that i 
not so deciding the Court acted withoyt jurisdictidh and with ma ity. 
It is no doubt trug that the learned Jydge gave the choice of selection to the plaintiff 
and he selected the blocks of the three petitioners for reasons known to him. If the 
plaintiff had withdrawn his suit against the* other defendant, the Court could not 
have compelled him to es jth that suit. As held in Rustomji v. Dosibai it is 
the plaintiff's choice as whith part of the property he wishes to proceed against. 
In that case the plaintiff did not wish to tum out the defendants in one of the suits, 
and it was held that as he did not défire¢o do so, the appeal so far as they were 
concerned sholild be dismissed. It, therefore, Yollows that it is the plaintiffs choice 
and the Court cannot compel him to continue the suit against the defendant whom 
be does not desire to evict. 

For these reasons the decision of the lower Court cannot be said to be without juris- 
diction or vitiated by illegality or material irregularity. e 

As to the period within which the petitioners are to hand over possession to the 
plaintiff, the lower Court’ gave two months’ time to each of them which has now 
expired in November. Mr. Coyajee’s client in the two petitions has got the Institute 
of Radio Technology where the apparatus and machinery have been installed and a 
part of it is occupied by the proprietor for his own use. Mr. ‘Thakor’s client is living 
in the block and is doing grain business elsewhere. We think that in the circum- 
stances of the case Mr. Coyajee’s client will require more time for making arrange- 
ments for shifting his, instruments and apparatus elsewhere. 

We, therefore, discharge the rule in Civil Revision Application No. 682 of 1944, 
and direct that the possession of the block occupied by the petitioner in that applica- 
tion should be handed over to the opfponent-original plaintiff before Jamuary 31, 1945. 

The petifidners in Civil Revision Applications’ Nos. 669 of 1944 and 670 of 1944 
should hand over possession of the blocks ocoupied by them to the opponent before 
February 28, 1945. The rules in all the three applications are discharged with ceste. 

LOKUR J. I agree. bs 


I should like to add a few words regarding the question of the jurisdiction of the 
Presidency Small Cause Court to pase an order of eviction under s. 43 of the Presi- 
dency Small Cause Courts Act when any question other than the determination of 
the tenancy is raised on an Application made under.s. 41. I think that question can 
be answered on the plain “interpretation of the sections themselves. An application 
under s. 41 is not a suit, and although under s. 19 suits for the recovery of immo- 
vable property or for the determination, of any Other right to or interest in immovable 
property are excluded from the jurisdiction of the Small Cause Court, special pro- 
visions are made in es. 41 to 43 for gompelling a tenant to deliver posession of the 
demised property to the landlord on the determination of the tenancy. Hence the 
principle laid down in Luckmidas’ Khimji v. Mulji Canji,? relied upon by Mr. Thakor, 
e Where the Small Cause Court is held not to possess jurisdiction to try suits for posses- 
sion of immovable property when the* question of title is raised, does not apply to 
an application under s. 41 where nœ such question ,is raised, as in this case. It is 
admitted that the petitioners are the tenants of thè opponent and that notice suff- 
cient for thea determination of the tenancy under s. 106 of the Transfer of Property 
Act has been given. The tenancy having been, thus determined by a proper notice, 
the lessees are bound to put the lessor into possession of the property under s. 108 


1 (1921) 233 Bom. L. R. 850: 2 (1880) I. L. R. 6 Bom. 295. 
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Tg) df the Transfer of Property Act. But the defence raised is that under s. 11, 
sub- 41), of the Bombay Rent Restriction Act, 1939, an order for the recovery of 
poseesejon cannot be made as the petitioners have paid and are ready and willing 
to pay Se ee Oe ey The 
proviso to t sub-section, however, enables ‘the landlord to recover possession of 
the premises the tenant if they are reafonably and bona fide required by him 
for his own occupation and for certain other réasons mentioned in the proviso. Mr. 
Thakor contenda that when euch a defence is raised, it is outside the scope of the 
Small Cause Court, and under s. 41 or 43 no other question except determination of 
the tenancy ‘can be decided. Section 41 provides that*when ¢he Jandlord claims that 
the tenancy is determined, he may make an application to the Small Cause Court for 
a summons against thd occupant or tenant calling upon him to show cause why he 
should not be compelled to dgliver up jhe property. Then s. 43 provides that if the 
said occupant or tenant does not appefr at the time appointed to show cause to the 
contrary, the applicant shall, if the.Small Cause Court is satisfied that he is entitled 
to apply under s. 41, be entitled to an order addressed to a bailiff of the Gourt direct- 
ing him to give possession of the property to the applicant on such day as the Court 
thinks fit to name in such order. This contemplates that not only must the appli- 
cant satisfy the Court that the tenancy is determined and he has a®*right to apply 
under s. 41, but also that the occupant does nod show cause to the contrary, that is © 
to say, show cause why an order addressed to the bailiff of the Court directing him 
to give possession of the property to the applicant should not be passed. The notice 
contemplated by a 41 is intended to call upon the occupant to show cause why he 
should not be compelled to deliver up the property after the determination of the 
tenancy. This necessarily suggests that there may be other reasons why he should 
not be evicted even though the tenancy has been determined, anti hence s. 43 provides 
that if be succeeda in showing cause.to the contrary, the Small Cause Court will 
refuse to pasa an order of eviction. One of euch çauses ia that set out in e. 11 of the 
Bombay Rent Restrictian Act, 1989, and the Small Cause Court has juriediction to 
see if the occupant has succeeded in showing that under that section he is entitled to 
Tetajn possession of the property in his occupation after the determination of the 
tenancy. I, therefore, agree that the Small Cause had jurisdiction in this case 
to decide whether the applicant was entifled to obtain an order of eviction under 8. 43 
in yiew of the provisions of s. 11 of the Bombay Rent Restriction Act of 1939. 

On other points I agree with the view taken by my learned brother and with the 
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a Before Mr. Justice Lokur and Mr. Justice “Weston. 
-RANCHHOD MATHURDAS v. KANCHANLAL CHUNILAL.* 


Civil Procedwre Code (Act V of 1908), O. XXI, 1° 26—Applecation by transferee of decree to 
execute it—]udgment-debtor’s failure to record satisfaction of decres—W hether judgment- 
debtor can plead that transferee was his benamidar. 

‘ On an application by the transferee of a decree to,execute the decree under O. XXI, 
T. 16, of the Civil Procedure Code, 1908, it ia open to the judgment-debtor, notwithstand- 
ing the fact that he has failed to have satisfaction or adjustment recorded on the decree, 
Replies ant co, tee tie Crateleree A DAAR de To hint ances therefore, exe- 
cute the decree against him. 

Bhavani Shankar Joshi v. Gordkondas Jamnadasi ni v. Ramaswami,? and 
Minakshi Iyer v. Noor Mukammad,! foflowed. 


* Decided, December 22, 194g. Fipsl 
Appeal No. 340 of 1948, from the decision of 


T. U. Chapatwala, D ae brij 
Judge at Nadiad, in Darkhast No. 7 of 1 
e ai 


(1943 
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THE facts are stated in the judgment. e 


C. K. Shak, for the appellant. ° e 
A. A. Adarkar, for respondent No. 1. S 
Loxur J. This appeal arises out of execution proceedings. On 0, 1939. 


one Hiralal obtained a preliminary mortgage decree’ against the 

and another, and the decree was made final on October 28, 1942, for the recovery of 
Rs. 5,250 and costs by sale of the mortgaged property. Subsequently theedecree was 
assigned by the decree-holder Hiralaf to respondent No. 1, Kanchanlal, by a registered 
sale-deed, dated August 2), 194% Kanchanlal then presented this darkhast to recover 
Rs. 6,674-due under the decree by the sale of the mortgaged property in the hands 
of the appellant. The appellant resisted the darkhast on the ground that the assignee 
was not entitled to execute the decree“as te was oply a benamidar for him. The 
Appellant alleged that he had got the decree adjusted with the original decree-holder 
Hiralal for Rs. 5,000, that as he had no money to pay the amount in cash to Hiralal, 
he requested respondent No. 1, who is his wife's cousin, to advance Rs. 5,000 as a 
loan to him at four and a half per cent. per annum as interest and that respondent 
No. 1 paid the amount to the degree-holder and by way of security got the decree 
‘assigned to himeelf for that amount. It was then agreed that the decree should be 
treated as satisfied as soon as the appellant paid him Rs. 5,000 with interest and the 
expenses incurred in the execution of the assignment deed, amounting to Ra 100, 
within a period of two years. He, therefore, contended that respondent No. 1 had 
no right to execute the decree, but the executing Court disallowed that contention on 
the ground that it was barred under O. XXI, r. 2(3), of the Code of Civil Procedure, 
aince the alleged adjustment of August 20, 1942, had not been certified to the Court 
within three months. The sale of the mortgaged property was, therefore, ordered and 
the appellant has appealed against that order. 

The executing Court has not considered the appellant’s contention on its merits and 
has recorded no finding whether thére was any adjustment as alleged by him and 
whether respondent No. 1 had obtained the agaighment of the decree for the appelfAnt 
himself by way of security for the amount advanced by him for payment to the origi- 
nal decree-holder Hiralal. Prima facie respondent No. 1 is the assignee of the deeree 
and as such he is entitled to execute the decree under O. XXI, r. 16, of the Code of 
Civil Procedure. In Raghunath Govind v. Gangaram Yesu! it was held by a division 
bench of this Court that when an application is made to the Court which passed the 
decree by a transferee or an assignee of the decree from the original decree-holder 
under O. XXI, r. 16, the application is made to the Court as a Court which passed 
the decree, and not as a Cefirt which is executing the decree, só that in such proceed- 
ings it is open to the judgment-debtor to plead an uncertified payment or adjustment. 
But this decision has now been overruled by a dull bench in Krishna Govind v. Mool- 
chand Keshavchond* and by the Privy Ceancil in Bhavan Shankar Joshi v. Gordhandas. 
Jamnadas.’ It is now well settled that the Court hearing the application of an assignee 
of a decree under O. XXI, r. 16, is an executing Court and is bound, in virtue of O. 
XXI, r. 2(3), not to recognise payment or adjustment which has not been certified to 
the Court as required by O. XXI, r. 2(1) and r. 2(2). The lower Court is, therefore, 


° right in refusing to allow the appellant,to plead or prove that the decree was adjusted 


and was fully satisfied by payment of Rs. 5,000 to the original decree-holder. 
But this disposes of only one part“of the appellayt’s contention. The other part of 
his contention is that respondent No. 1 is really a benamidar for him and that his 
only interest in the assignment was to secure the repayment of the loan of Rs. 5,000 
e s, 
1 (1923) I. L. R. 47 Bom. 643,, 3 (1963) L. R. 70 I. A. 50 
SC, 25 Bom. L. R. 474. ’ s, C. 46 Bom. L. R. 228 
2 (1941) 43 Bom. L. R. 751, FB. 
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‘which he had advanced to the appellant In other words the appellant claims that he 
Rprrowed Rs. 5,000 from respondent No. 1 for being paid to the decree-holder and 
that af his instance the decree-holder, instead of endorsing satisfaction on the decree, 
assigned @ to respondent No..1. As held in several cases like Palaniappa Chettiar v. 
Subr tier, Gurdial Singh v. Gurbpkhsh Singh,? Shaikh Mohammad Anas 
v. Bkupendra Prasad? and Satyendra Nerain y Wakiduddin Kkan,* where a decree 
has been transferred to a particular person, no other person claiming that he was the 
real owner finder the transfer and that the transferge named therein was-a mere benami- 
dar for him,can apply for the execution of the decree er the terms of O. XXI, r. 16. 
But the authority of the ruling in Palaniappa Chetti v. SuPomania Chettiar and the 
eines EA Caine and (ie Lasers Kags Connie eich wen Geel cach IE ie 
siderably shaken by the decision of the fyll bench in SwJramanyom v. Ramaswami.* 
There too it was held that am application under O. XXI, r. 16, by thé transferee of 
a decree being an application in execution, ft was not open to a judgment-debtor to 
impeach the character of the transferee by contending that he was not a transferee 
as the decree had been satisfied and there was no decree to be satisfied, unless the 
satisfaction was duly certified to the Court. But as observed by Beasley C. J. it is 
open to a judgment-debtor tô attack. the transferee’§ position by showing that he can- 
not legally possess that ch4racter or that he is a benamidar or for reastns of a similar 
nature. This was cited with approval in Bhavani Shankar Joshi v. Gordhandas Jam- 
nadas, and their Lordships, after referring to Subramanyam v. Romaswami, and 
Sim. Sahedan Bibi v. Mir AB," observed (p. 56)':— 
“To the Madras and Calcutta cases above mentioned the Court expressly refused to hold 
that a failure to record satisfaction or adjustment of the decree would prevent the judgment- 
debtor from showing, if he could, that the decree-holder’s aasignee was really a. benamidar for 
the judgment-debtor, or that the assignment was mad? in fraud of thé latter. Their Lordships 
se no reason to doubt the correctness of this reservation im any case where it becomes neces 
gary to consider whether the assignment was taken by the debfor’s agent or with the debtor's 
money.” zi A 
Referring to Palaniappa Chettiar v. Subraneania Chettiar Krishnaswami Iyengar J. 
obeerved in Misckshi Iyer v. Noor Mukammad (p. 1014) :— 
“*.the decision purports merely to give effect to a principle implicit in the language of 
the Rule (O. XXI, r. 16) which in terms Pecognises a right in the transferee only to apply 
for execution and it was held that he alone and none other, whatever his true position or right 
may be, that could take advantage of the rule for the purposes of execution. With that 
proposition we are inclined respectfully to agree, but we must however expresa- our dissent 
to certain other observations which occur at pages 558 and 559 of the report if by them the 
learned Judge intended to lay down as a universal rule that i js not open to the Court in 
execution to enquire into questions of benami and adjust the nights of parties according to 
its findings.” ` 
We respectfully agree with this view, which jes been endorsed by the Privy Council 
in Bhavani Shankar Joshi v. Gordhandas Jamnadas. It follows, therefore, that although 
under O. XXI, r. 2(3), the appellant cannot he permitted. to prove that there was 
an.adjustment of the decree and that he had satisfied. it by paying Rs. 5,000 to the 
original decree-holder, by reason of his failure to certify the adjustment and satiafac- 
tion to the Court, yet on.an application by the transferee of the decree to, execute 
the decree under O. XXI, r. 16, it is open to the appellant to plead and prove that the 
transferee is a benamidar for him and cannot, therefore, execute the decree against 
_ him. The assignment of the decree virtually to the judgment-debtor, ‘though nomi- 
1924 
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nally in the name of the benamidar, has the fect of. merging tha decree-holden and 
the judgment-debtor and rendering the decree incapable of execution against thee 
judgment-debtor. If the appellant succeeds in proving this contention of his® then 
reapondent No. 1 cannot execute the decree against him, though He may his 
remedy to recover from him Rs. 5,000 admittedly aivanced by him, with 
intereat, etc. The lower Court has not considered this aspect of the case and has not 
allowed the appellant to prove that respondent No. 1 is his benamidar and, therefore, 
not entitled to execute the decree against him. « s 
We, therefore, set aside the order of the lower Court and remand the dgrkhast for 
further hearing and dispd&al ac8rding to law in the light of this judgment. Both 
parties wilf be at liberty to adduce thein evidence. The costs of this appeal will be 
costa in the darkhast. : es 
e - e ee 
Before -Sir Leonard Stone, Kt., Chief Justice and Mr. Justice Divatia. 
G. R SANE v. D. S. SONAVANE & CO.* 


Workmen's Compensation Act (VIII eof 1923), Secs. 2, 304—Retention of compensation ` 
_ monty by order of Commissioner pending appeal—Procedure do be followed by appellant 
_-—Practice—IHegitimate child borm of adulterous intercourse, whether a “ dependant.” 

When an order or direction is made by a Commissioner for Workmen’s Compensation, 
under s, 30A of the Workmen’a Compensation Act, 1923, for a stay or for the retaining 
of the compensation money in Court pending an appeal, the appellant must make an 
application to the High Court within one month, for expediting the appeal and for giving 
any directions which the High Court deems fit for maintenance of dependants to whom 
compensation ia awarded. 

An illegitimate chifd of a deceastd workman, even though born of adulterous inter- 
course, is a “dependant” of the deceased withip the definition of that word in s, 2 of 
the Workmen’s Compensation Act, 1923, if id was supported by him. 

e Vithaboi v. Pandu! and Tukcram v, Dinkar,? referred to. 


THE facts are sufficiently stated in the judgment. 


D. A. Tulzapurker and D. M. Atkavale, for the appellant. ” 
_S. H. Belavadi, for respondents Nos. 2 to 4e 


STONE C. J. This is an appeal from the First Class Subordinate Judge at Dharwar 
sitting as Commissioner for Workmen's Compensation unger the Act of 1923. Undêr ` 
2. 30 of that Act, an appeal only lies to this|Court on a substantial question of law. 
That section is as follows: © 

“(1) An appeal shall lie tothe High Court from the following orders of a Commissioner, 
namely :—”° 
‘then Uee E get out in sub-paragraphs various types of orders from which an appeal 
lies, followed by this ‘proviso : e . 

“ Provided that no appeal shall lie against any order unless a substantial question of law 
is involved ini the appeal and, in the case®of an order other than an order euch as is referred 
to in clmuse (b), unless the amountein dispute in the appeal is not leas than three hundred 
rupees.” 

* On March 21, 1939, a workman of the name of Fatechand was killed, and it seems 
that he was living in adulteroua inteqrourse with opponent No. 1, who was the wife 
of another man, and who had two young children wifom admittedly Fatechand main- 
tained as though they were his own childffn. The two children are opponente ~ 
Nos. 2 and 3 in this Court, whilst the appellant is one of the alleged employers of 

* Decided January 18, 1945. Firet Ap- Judge at Dharwar, in Case No. 2 of 1939. 
bt ig ee , against the decision of 3 io ee oe 
. B. Shanbhag, First Class Subordinate 2 (1980) 33 Bom. L. R. 289. 
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* Faftchand. The other alleged employpr has not appealed, and whatever the result 
-of this appeal may be, the order of the lower! Court remains binding on him. 

2 By sub-s. 2(1)(d) of the Workmen’s Compensation Act, 1923, “dependant ” is 
defined, amongst other definitions, as follows : 

“ (H) Wi wholly or in part dependant on the earnings of the workman at the time of 
his death, a ee er ee aes oe eee 
unmarried illegitimate daughter . J e 
IE te aaea ta maiae any’ ccammason aa ts tha cans ay eas 
mind the language of s. 112 of the Indian Evidence Act : 

“The fact that any person was bom during the coaffhuance*of = valid marriage between 
hia motber and any man, or within two hundred and eighty days after its difsolution, the 
mother remaining unmarried, shall be be conchusivg proof that he is the legitimate son of that 
man, unless it can be shown that the ta the marriage had no accesa to each other 
at any time when he could have been 


Therefore, the presumption of legitimacy can only be rebutted by evidence of non- 
access. Proof per se that the woman was living with Fatechand is not evidence of 

non-access by her husband. 

ee 
Serva v. Mayandi: said*at page 251 : ° 

“It was suggested by Counsel for the appellanta that ‘access’ in the section” (that: is, 
section 112) “implied cohabitation, and a case from the Madras reports wag cited in support 
of this contention. Nothing seems to turn upon the nature of the access in the present case, 
but thelr Lordshipe are satisfied that the word means no more than opportunity of inter- 
-course,” 

Before turning to the evidence, a difference between the law of England and the 
law of India should be observed. Under Engifth law, the d&claration of a father or 
mother cannot be admitted to bastardise the issue bom after the marriage ; but, this 
tule does not apply in India: (ses the case of Bai Kamla v. (Babubhat.?) 

.The only two witnesses of non-ascess are the mother herself and a witne named 
Radhabai, who was a neighbour. The mother’s evidence is this: “He” (that is her 
Twsband) “has deserted me sinée 5 to fi years ago.” The word “deserted” in the 
vemacular may equally be translated as ‘ “abandoned.” In cross-examination ahe 
said : “ Mahadev Bhoite” (that is, her husband) “ was living at Satara till his death. 
We was not living near my house but a furlong away from it.” 

The evidence of the other witnesa, Radhabai, is this: “She” (that ia, the mother) 
“ had quarrelled with her husband. Opponent No. T'a husband was not going to her.” 
In croes-cxamination she said : “Opponent No. 1's hugband was living half a mile 
away from her.” 

No one, it seems, drew the learned Judge's attention to a. 112 of the Indian Evi- 
dence Act, eince that section is nowhere refgwed to either in the judgment or in the 
record of this case. 

Dealing with the question of thd paternity gf the children, the learned Judge eays 
this : 

@. 

“The most important question, therefore, is whether the opponents Noe. 2 and 3” (that 
is, the children) “were born of Fatechand and if so, whether they are dependants and if 
Ba, whee ety tte ellen. compemention cis ares by Tiedet that hey were bori -of 
adulterous intercourse. 

“Opponent No. 1, who is the môther of opponents Noa. 2 and 3, bas stated on oath that 
though she was married many yeara ago, she was deserted by her husband who was one 
Mahadev Bhoite. She added that she began to live with the deceased Fatechand as his 
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wife though no marriage waa formally solemnized, She denied that she was in, the kefping ° 
of any one else. She added that her two children, opponfnts Nos. 2 and 3, were bagn of 
him and that he was maintaining then all She admitted in the course of her cross-exmmi# 
nation that Mahadev Bholte who was her married husband was living at Satam fil his 
death which took place about 1941, Tt is true that she has not productd copies 
from the register of births.” She alsa that there, was no divorce ber and. 
Mahadev Bhoite. It i important to note it was not suggested in the course of her 
cross-examinaticn that Mahadev Bhoite w&s visiting her in her mother’s home or that she 
was living with him during the period when her, children were bom to her. “There was 
nothing to prevent the employer from sfking her these questions or to prove that Mahadev 
Bhoite was cohabiting with ger or @used to go to her.” 


Dealing with the evidence of the other witness Radhahai, the leamed Judge says this : 

“The fourth witness, exhibit’ 74, has staid gn oath that Radhabai’a husband was never 
going to her and that opponents Nos. 2 and 3 wyre botn @o Radhabei of Fatechand. I 
see no reason why her testimony should be dishelieved.” 


The learned Judge gives his conclusions in the following passage : 

“ Giving the matter my most amxious consideration I am satisfied that the deceased Fate- 
sina wan ave te of oppopenta Now 2 en wp moter Rebel waa Hi 
with, him as his ogn wife.” 

Te duce tin aspen A Ine baseman hae) Court pelo that the (onan OE 
proof of non-accese lies on those who seek to bastardize the children by proving them. 
to be Fatechand’s children. But the fact that on this evidence we might well come 
to the conclusion that the initial onus of proof of non-access had not been discharged, 
is not, in my judgment, the point to which ‘attention should be focussed. 

Mr. Belavadi on behalf of the children raises by way of a preliminary pomt the 
submission that no appeal lies Bince ao substantial question of law id involved. The 
memorandum of appeal ia wholly devoid of any assertion of there being a substantial 
question of law upon which dn appeal to this Court could be grounded. 

I invited Mr. Tulzapurkar ta’state What he now contended the substantial question 
of law to be He answered that : “the substantial point of law is that the finding 
arrived at by the learned Judge on issue No. 4, which is: ‘Whether the opponents. 
Noa. 2 and 3’ (the children) ‘were born of the decensed Fatechand,’ is arrifed 
at on no evidence in the case which would bé Sufficient to discharge the burden which 
lay upon them under s. 112 of the Evidence Act.” ‘That answer proceeds from the 
difficulty in which the appellant is, namely, that no issue with regard to non-acce’s 
by the father was framed and that no crose-examination took place upon such evi- 
dence of non-access as was Bd. 

The object of the proviac’ to s, 30 of the Act is clearly that in these cases involving. 
relief to the dependants of persons in a humble station of life there should be a quick 
and final decision and that the compepsation Arising under the Act from the death 
of the supporter of poor dependants shéuld be quickly available to supply such de- 
pendants with the necessities of daily life Only if æ substantial question of law 
is involved, does an appeal lie. No better ilkistration could be given than this case: 
of the mischief which flows front appeals in these cases, particularly in a case such 
An this nie p whicli fhe fouorandum OF appeal docs not even pugpest a Substannal 
question of law. 

The workman was killed! on March 21, 1939, and now on this January 18, 1945,. 
nearly six years afterwards, the compensation moneys’ are still held up in the Court at 
Dharwar, and the children have not received a®singla pie for their maintenance. Judg- 
ment was delivered on November 5, 1942. Ra, 1,898 were ordered to be paid into 
Court within one month. On January 11, 1943, the Rs. 1,898 were deposited in the 
Dharwar Court. On the same day it appeafs that the appellant applied’ that the 


be | ° 
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` may should be retained insCourt ll the derision of te High Court in appeal 
known. The pleader on behalf of the children left the matter in the hands of 
the @ourt, and the Court pn February 11, 1943, ordered that the sum of Ra 98 in 
a amen fay but no order was made with regard to the Rs. 1,800 
moneys or any part thereof. 

This procedure ia very unsatisfactory, ald appears to proceed without any atten- 
tion having been drawn to s 30A of the Act, which was introduced by amendment 
in 1933. “That new section is as follews : è 

“ Where,an employer makes an appeal under clause ) of sub-section (1) of section 30, 
the Commissioner may, and if so directed by the Cow? shall, pending the decision 
of the appeal, withhold payment of any sum in deposit with him.” 
This discretion vested in the Commissione? ought to be properly exercised having 
regard to all the circumstafice? of te case. In particular a matter ‘of primary im- 
portance is for the Commissioner to be satisfied that therd is same substantial ques- 
tion of law involved on which alone the right to appeal is given. Justice delayed is 
justice denied ; and in order that these cases may be expeditiously and properly dealt 
with in the future, and thgt the object of the Act may not be frustrated, we direct 
that in any case in which an order or direction is made by a Commigeioner for a stay 
oc for the retaining of the money in Court pending an appeal, an application shail be 
made by the appellant to this Court within one month, asking for expedition of the 
appeal and also for the giving of any directions which this Court may seem fit to 
give with regard to the maintenance of the dependants in the meantime. 

In my judgnient, no appeal lies on the first point taken by the appellant. There 
was some evidence of non-access, shadowy though it may be, but the quantum of 
evidence necessary to discharge the onus of proof is not a substantial question of law. 
[The rest of the judgment is not material to this report,] 

Drvatia J. [The material portion’ of His Lordship’s judgment is as follows] 
„The second point urged by Mr. Tulzapufkar on behalf of the appellant is 
that even taking opponents Nos. 2 and 3 to be the children of Fatechand, 
they are not illegitimate children within the meaning of Hindu law which governs 
them, and that therefore, they would not be entitled to any share in the compensation. 
He relies upon two decisions of our Court. One of them is Vithebat v. Pandu, 
according to which under Hindu law, the connection between a man and the married 
Wife of another does not cease to be adulterous, simply because the husband of the 
woman connivesa at the adultery. A son born of such union is not a dasiputra. The 
other decision in Tukaram v. Dinker*? says that undereHindu law, where a woman 
is in the sole keeping of a shudra and the relation lasts tilethe death of the paramour, 
a son born of the connection is the illegitimate eon of the deceased, provided the son 
is not the fruit of adulterous connection. It is no doubt true that the relationship 
between the parties is to be ascertained on thé personal law governing them, and ac- 
cording to that law as interpreted in these two authorities an illegitimate child of a 
person would not be entitled to any share in the*inheritance of the deceased if the child 
is born of adulterous or incestuous intercourse. The question, however, so far as we 
are concerned in this appeal, is not whether the child is the heir of the deceased but, 
whether it is a dependant of the deceased. Usder s. 8 of the Workmen’s Compensa- 
tion Act, the compensation is to be paid to eagh of the dependants of the deceased 
workman, and “dependant” is “defined in s. 2, as, among other persons, a minor ` 
illegitimate spn and an unmarried illdfitimate daughter. It may be noted that a 
mistress is not included in the class of dependants, but an illegitimate son and an 
illegitimate daughter are so incfuded” In view of this definition it cannot be said 
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that an illegitimate child even though born of “adulterous intercourse is not a end- 
ant of the deceased if it appears from the evidence that it was supported by ‘hi 
Even under these two authorities, it cannot be said that the child bom of adulterous. 
intercourse ceases to be an illegitimate child of the father even though i cannot 
inberit his property. It Hoes not follow that the chiJd should not get share in 
the compensation if it is found to be a even though an illegitimate child. 
In my opinion, therefore, these two authorities do not assist the appellant's. case, 
and as it has been proveli that they yere dependant upon the deceased be@huse their 
mother was in the permanent keeping of the deceased, they do fall within the defini- 
tion of “ dependant”, anf therefbre, they are entitled to the compensation awarded 
by the lower Court. 

[His Lordship after dealings briefly wish other points proceeded :] 

The last point is with regard to the deposit made by dhesappellant in the lower Court 
and the amount to be paid to the two oponents Nos. 2 and 3. Section 30A of the 
Act no doubt gives a discretion to the Commissioner under this Act to withhold 
payment of any sum in deposit in case the employer makes an appeal against the 
decision of the Commissioner. The section says that “the Commissioner may, and 
if so directed by, the High Court shall, pending thg decisfon of the appeal, withhold 
payment of any sum in deposit with him.” It follows thdt even before an appeal 
is filed to this Court againet the decision of the Commissioner, the latter has the 
discretion to direct the withholding of payment. Still, however, that discretion is 
finally subject to the order of this Court if an appeal is filed, and it is, therefore, 
desirable in all such cases where an employer wishes to appeal against the decision 
of the Commissioner and makes a deposit for that purpose, that the Commissioner 
should direct the employer to obtain, an order of stay as expeditiously as possible’; 
otherwise payment would be made to the persons who were found entitled to the 
game. It is when the appeal comes for admissiov to this Court and after it is admitted 
that this Court may, in the exercise of its discretion, grant an order of stay on such 
terms as it considers fit. In all such cases the appeal, after it is admitted, should be 
brought on'for hearing as expeditiously as possible so that the dependants, who have 
been awarded compensation, may not have to suffer delay in receiving the amount 
due to them if the appeal fails. 

For these reasons I agree With the order proposed by the leamed Chief Justice that 
this appeal should be dismissed with costs. A 


Before Mra Justice Lokur and Mr. Justice Weston. 
MANILAL BHAICHAND v. MOHANLAL MAGANLAL.* 


oe Procedure Code (Act V of 1908), Sec. 60—Act IX of 1937, Sec. 3—Act V of 1943— 
Salary—-Dearness allowence—Private Ouployee—Whether dearness allowance of such em- 
ployee can be attacked—Repeal of Act IX of 1937—Effect of repeal. 

Clause (1) of the proviso to s. 6061) of the Civil Procedure Code, 1908, refers to an 
allowance forming part of the qmolumenta of- any public officer or of any servant of a 
railway company or local authority. Hence, a dearness allowance received by a private 

. employee from his employer is not exempt from attachment by reason of the Govern- 
ment of India Notification No. 1489-D]43, Home Department, dated April 29, 143.t 


© * Decided, January 19, 1945. Secon? Ap- Add tə the first five causes enacted by 
No. 382 of 1944, from the decision of shea of India Notification No. 186/37, 
M. District Judge of Ahmeda- (Gazette me ee Part I, 

i a! : 


living 
neous caused by war conditions.” (Gazette of India, 
The Notification runs as follows : Part I, p. 466, dated April 29, 1943). 
base} 
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Pe eT OTe OTe Tn E E tog eee 
Gode itself there was! no necessity of burdening the statute book with Act IX of 1937, 
which was repealed by the Repealing and Amending Act, {942 ; but the repeal did not 
pase ea eee ge eG 


1937 preserved fer the holder gf a decree in a suit filed before June 
1, 1937, the fight to attach the salary of a, in accordance with a 60 
an Es E a ae he could attach the 


the salary of a private employee. ' 
Tas of 094 io not intended to take away prowiting rights that were preserved 
by a 3 of Act IX of 1987. 


THE. facie Appear Salficienttysirom the judgment 
R. M. Shak, for the appellant oe e 


B. G. Tkakor, for the respondent. ® e 

Loxur J. This eecond appeal raises an important question regarding the exemp- 
tion of salaries from attachment in execution of a decree under s. 60(1) of the Civil 
- Procedure Code. The appellant filed Suit No. 1063 of 1936 against the respondent | 
on October 5, 1936, and obtained a money decree on August 31,1937. The res- 
pondent is a clerk in a mill, and the appellant filed darkhast No. 1 of 1943, on January 
4, 1943, to execute his decree and recover the decretal amount by attachment of the 
respondent’s salary, which, according to the darkhast application, was Rs. 105 per 
month. The respondent contended that his salary was only Rs. 62, and not Rs. 105, 
that it was not liable to attachment under s. 60(1) of the Civil Procedure Code, and 
that in any case all that could be attached was half of the excese of the salary over 
Rs. 100. The executing Court found that Rs, 105, which the respondent received 
from the Mill, consisted of Rs. 62 as his pay, and Rs. 43 or so as deamess allowance. 
lt held that dearness allowance was “not liable to attachment under the Government 
of India Notification No. 1489-D]43, Home Department, dated April 29, 1943, and 
that, in .epite of the amendment of b. 60(1), proviso, cl. (k), of the Civil Procedure 
Code, by Act No. IX of 1937, under s. 3 of the latter Act the amendment was not 
applicable to the present case as the darkhast proceedings arose out of a suit insti- 
tuted before June 1, 1937. The respondent was found to have worked at night in 
the months of February, March and April, and received an extra salary of Ra. 15 
per month. The executing Court further held that under a. 60(1), proviso, cL (i), 
of the Civil Procedure Code, before its amendment by Act No. [X of 1937, the first 
forty rupees out of the pay were exempt from attachment. Thus deducting Rs. 40 
from the salary bf Rs. 62, it ordered the attachment of the remaining Ra 22 every 
month and Rs. 37 for those months during which he worked at night. The total 
amount thus attached came to Rs. 243 only, and a prohibitory order was accordingly 
issued to the mill company in respect of tha? amount. The learned District Judge, 
however, thought that by the amendment made in s. 60 of the Civil Procedure Code 
by Act No. V of 1943 the whole amount'of the respondents salary was exempt from 
attachment. He, therefore, dismissed the darkhastewith costs. 

Both the Courts below have committed serious errors in reading the Notificatione 
of the Government of India and the wording of the amending Acta. It is not disputed 
here that out of the salary of Rs. 105 received* by the respondent his pay was only 
Rs. 62 and the remainder was paid to fim by the mill company by way of dearness 
allowance. The Notification of tha Government of India, which is quoted in the order 
of the executing Court, exemptsefrom attachment dearness allowance under cl. (1) of 
the proviso to subs. (1) of s. 60 of the Civil Procedure Code. That clause purports 
to exempt from attachment any allowarke forming part of the emoluments of any public 
officer or of any servant of a railway company or local authority which the appro- 
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priate Government may Sy notification in the Official’ Gazette declare to be exAnpt 
from attachment, and it does not apply to any allowance received by private, em- 
ployees, The executing Cdurt thought that the Government of India could issue a 
notification even in respec of the dearness allowance paid by mill jaf to their 
employees. But cl. (7) of the proviso to @ 60(1) cleafly refers to an * form- 
ing part of the emoluments of any public officer or of any servant of a railway com- 
pany or local authority. fIt must, therefore, be held that dearness allowance received ~ 
by, a private employee from his empidfer is not exempt from attachment by reason of 
the said Notification of the Govemment of India. i 

The execating Court has fallen into another error of a similar kind in thinking that 
out of the pay of Ra. 62, only Ra. 22 cgn be attached. Prior to the amendment of 
1937, cL (i) of the proviso to a. 60(1) ex‘inpjed frem attachment the salary of a 
public officer or ‘a servant of a railway compan? or local authority to the extent of 
forty rupees monthly where the salary exceeded forty rupees, and did not exceed 
eighty rupees monthly. The benefit of the clause was not available to a private em- 
ployee. In fact before the amendment of 1987, no part of the pay of euch an 


respondent as the wages of a labourer or domestic servant wholly exempt from attach- 
ment under cl. (4) of the proviso to a. 60(1) of the Civil Procedure-Code. The 
evidence shows that the respondent is a clerk in one of tha departments of the mill, 
and does no manual labour. According to the ruling in Kulkarni v. Ganpat Hiraji, 
a clerk like the judgment-debtor cannot be regarded as a labourer of a domestic ser- 
vant. The view taken by the learned District Judge is obviously incorrect, and is 
not pressed in this Coutt. ` á 

Before a. 60(1), of the Civil Procedure Code was amended by Act No. IX of 1937, 
cl. (4) of the proviso exempted only the wages of labourers and domestic servants, and 
there wae no provision to exempt! the salary of any other person in private employ- 
ment. By a 2 of Act No. IX of 1937, in the proviso to subs. (1) of a 60, the follow- 
ing clauses were substituted for cls. (A) and (i), namely :— 7 P 
¥ (k) the wages of labourers and domestic segvants, whether payable in money or in 
kind ; and salary, to the extent of the first hundred rupees and one-half the remainder of 
süch salary ; n 
“ (i) the salary of any public officer or pf any servant of a milway company or local 
authority to the extent. of the firet hundred rupees and one-half the remainder of such salary.” 
Section 3 of Act IX of 1937 provided that thd amendment made by a 2 was not 
to have effect in respect of ‘any proceedings arising out of any suit instituted before 
the first! day of June, 1937. Admittedly the present execution proceedings have arisen 
out of a suit filed before June 1, 198% and, therefore, the judgment-debtor cannot 
claim exemption of any part of his salary from. attachment under! the amended cl. (A) 
of the proviso to sub-s. (1) of s. 60. But it ie pointed out that Act |IX of 1937 has 
been repealed by Act XXV of 1942, and, therefore, the decree-holder can no longer 
get the benefit of s. 3 of ‘Act IX “of 1937. Act XXV of 1942 ig the Repealing and 
Amending Act, by which various previous amending Acts were either wholly or par- 
tially repealed. Section 6A of the Gedkral Clauses Act (X of 1897) provides that 
where any Central Act repeals any enactment by whjch the text of any Central Act 
gras amended by the express omission, i ion or dubetitution of any matter, then, 
unless a different intention appears, the repeal shall not affect the continuance of any 
such amendment made by the enactment eo repealed gnd im operation at the time of 
such repeal. So too a. 4 of the Repealing and Amending Act, 1942, says that the 
repeal by that Act of any enactment shall not hffect any Act or Regulation in which 
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„suci enactment has been applied, incorporated or, referred bo, nor shall it affect any 
right, title, obligation or liability already acquired, secured or incurred, or any remedy 
_ or proceeding in respect thereof. The amendment in s. 60 of the Civil Procedure 
Code eMMgted by Act IX of 1937 having been incorporate in the Code itself, there 
was rmo nec@sity of burdening* the statutegbook with Act.IX of 1937, and it was 
repealed by the Repealing and Amending Act, 1942; but{the repeal did not affect 
the existing rights and liabilities created by that Act. t Act preserved for the 
holder of a decree passed in a suit fled before*June 1, 1937, the right to attach the 
salary of the judgment-debtor in accordance with ses60 as gt stood before the amend- 
ment, and in spite of the amendment he could attach the whole of theesalary of a 
Sting guess That right Was not taken away by the repeal of Act IX of 1937. 

But it is urged that a furthgr was made in cls. (4) and (i)! of the proviso 
to a 60(1) ,of the Civil @ode by Act V of 1943 which contains no provi- 
gion corresponding to s. 3 of Act IX of 1937 exempting from its application any pro- 
ceedings arising out of suite instituted before a certain day. We do not think that 
Act V of 1943 was intended to take away pre-existing rightd that were preserved by 
s. 3 of Act IX of 1937, since the amendments made by it were only ‚verbal. All that 
it did was to transfer the second part of cl. (4) to cl. (i) and enake some other 
nominal changes. We, therefore, hold that in proceedings arising out of any suit 
instituted before June 1, 1937, the liability of a judgment-debtor’s salary to attach- 
ment is governed by e. 60 of the Civil Procedure Code as it stood before it was amend- 
ed by Act IX of 1937. Hence the whole of the respondent’s salary, including the 
dearness allowance, is liable to attachment. 

The learned District Judge further misread Act V of 1943 in thinking that it was 
by the amendment introduced by it that the Whole of the Smount of the wages of 
labourers and domestic servants was exempted from attachment. Such wages were 
already exempt under the old cl. (1) as it stood before the amendment of a 60 by 
’ Act IX of 1937. Moreover, as already pointed out, the respondent is not 4 labourer 
or a domestic servant. It is singular that the plain meaning of the section was mis- 
underetodd by both the Courts below in more different ways than one. 

We set aside the order of the lower appellatd Court and remand the darkhast to the 
executing Court for being proceeded With according to law in the light of the finding 
_Jecorded in this judgment. The respondent shall pay the costs of the appellant 
throughout. 


Before Mr. Justice Divetia ond Mr. jsAtice Sen. 
ANNAPURNABAI GOPAL v. GOVERNMENT OF BOMBAY.” 


Inem, agraher dharmedaya—Sanad, construction eee of village including waier—Whc- 
ther such grant cludes water flowing in river near the village—Cess levied by Govern- 
ment under s. 5 of the Bombay Irrigation Act (Bom. YI of 1879)—Whether inamdar 
cam claim such cess. 

The grant by Government of a village ‘ ‘together with jahagir, mokasa, sardeshmukhi, 
babatis and together with all taxes and cesses, all rules and regulations, the present and 
future ceases, waters, trees, stonrs, mines and buried treasures, etc. (but exclusive of 
hakdar’s and inamdar’s dues), in inam as agrahar dharmadaya,” does not include the 
flowing waters of a riven passing by éhe side of the village. Such a grantee becomes the 
owner of the village, and incidentally under the law of half of the river bed adjoining 


* Decided, J 24, 1946. “Second Ap- passed by J. M. Talati, First Claas Sub- 


ie bes ig oe from the of ordinate Judge at Nasik, in Civil Suit No. 
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í e >, 
the village, and in thaf capacity entitled to the reasonable use of the flowing watir ine 
the river. He cannot claim that the water rate levied by Government, under ae5 of 
the Bombay Irrigation Alt, 1879, belongs ta him. 


Embrey v. Owen, Segretory of State for Indie v. Subberayudy,? Teferred A 


THE facts appear. in the judgokht j 
H., C. Coyajee and L. P. Pendse, with A. G. Kotwal, for the appellant. « 
S. G. Paiwardhan, Govemment Pledder, for the respondent. 


DIVATIA J. This appeal, ariseain a suit filed by the plaintiff-appellant for a decia- 
ration that she as the widow of one of the inamdare of the village of Pimpalgaon 
Garudeshwar had got the right to have al] the mcome, from whatever source, recover- 
ed by the Govegnment, and by virtue of thd€ right! shg syed to recover certain taxes 
levied by the Government from a company, calli A. B. Godrej & Co., for six years 
from 1932 to 1938. The plaintiff had filed thig suit in a representative capacity on 
behalf of herself as well as all the other inamdars of that village, claiming under a 
common grant of the Peshwas in 1754. Her case in substance was that this village 
waa granted to the plaintiffs ancestor as a hereditary jab&gir inam, that the British 
Government continued the same in 1883 under a sanad by’ which on the payment 
of a fixed sum of about Ra 93 all the righta which the inamdard enjoyed in the village 
were continued, that the village was situated on the bank of the river Godavari and 
that the water of the river wag aleo granted under the sanad. In 1926 the Godrej 
Company purchased some lands in the village and put up a pump for drawing the 
flowing water of the river for use in their factory. The Government levied certain 
water charges from the company under the provisions of the Bombay Irrigation Act. 
The plaintiffs case was*that under tife sanad the right to the water was granted to 
tha inamdare with the result that all cesses levied dn the village belong to the inamdars 
and that although the water tax under the Irrigation Act was payable by the company 
ta the Government and not to the mammdars, the latter had the right to recover ft 
from the Government on the ground that the waters of the river in the village belong 
to them.» The present suit, it appears, is a sequel to a previous litigation consisting 
of two suits. One of them, No. 319 of 1930, wpa filed by! the present plaintiff against 
the Godrej Company for claiming the amount|of the water tax and for an injunction 
that the company ehould not pay the same to the Government. Thereafter, in 1934. 
the Godrej Company filed an interpieader suit against the plaintiff as well as the 
Government with a view to decide as to who was entitled to the water tax. It waa 
ultimately held by this Court{that the water tax was properly payable by the Godrej 
Company to the Governmest, but it was not necessary to decide any question bet- 
ween the plaintiff and the Government inter se in that litigation because the Govern- 
ment was not a party to the suit filed by the plaintiff. That point, therefore, was left 
open. It was for that reason that the present suit was filed in 1938 after the termi- 
nation of that litigation. It may be npted that the plaintiff accepts in this suit the 
right of the Government to impgse water rate on any terms it likes. All that she 
contends is that whatever amount is levied by the Government by way of water rate 
from the riparian owner must be paid to the inamdare if it is levied for the use of 
the water on the lands belonging to them. = - 

The defence of the Government wae, among other,things such as want of proper 
notice ander s. 80 and the suit being time-barged, tat the jahagirdars were not the 
owners of the flowing waters of the river Godavari, which passed by one of the sides 
of the village of Pimpalgaon, and even assuming that the water belonged to them, 
' the plaintiff had no right to levy any cess from the riparian owners using the same 
or to recover it from the Government. It wal further urged that the right of the 
1 (1851) 6 Ex. 353. 2 (1981) I L. R 55 Mad. 268, P.C. 
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jaWfgirdare over the river water, even if it be assumed ta exist before, was extinguished 






Irrigation Act was made applicable to that part of the 
by theSside of this village, that as a result of the noti 
leviable bythe Government afd the inanffare had no ri t whatevereither to levy 


should Be paid over to them. 7 š 
The only material point so far as this appeal is concerned is whether the jahagir- 
dare weré the owners of the river water and as sucif‘entitldfl to the relief sought. 
The lower appellate Court decided that the plaintiff was not entitled to recover the 
water rata imposed by the Government under the BomBay Irrigation Act. It held that 
although the jahagirdars were the ewners of the river water, they Were not entitled 
to the declaration sought because & 5 of the Irrigation Act was validly applied to 
the waters flowing in the river, and that thereafter the inamdars lost all the rights 
which they had in the water of the river. 
The answer to the question raised in this appeal really depends on the construction 
of the sanad granted to” the plaintiffs ancestôr. Mr. Coyajee on behalf of the 
plaintiff-appellant has @rhaustively argued this appeal on the various grounds raised 
by him, viz. that the sanad makes a grant of the village including the river bed and 
the waters flowing on it, that the same has been continued by the British Government 
with the rights to levy all future cesses connected mith it, and that the water rate 
falla under the class of ceses etated in the sanad. He has further contended that 
even assuming that a notification under s. 5 of the Irrigation Act can be validly 
promulgated with regard to the portion of the giver flowing by the side of this village, 
that does not necessarily mean that the inamdars are deprived of the rights to the 
water which they had under the sanad. It is also urged that the provisions about 
compensation in s. 31 and the'subeequent sections apply only to euch riparian owners 
ag are not the owners of the lands in the village, but that they cannot apply to the 
inamdars to whom the village itself had been granted by the sanad. On the other 
hand, the provision about the levy of the water rate, instead of causing any harm 
to the inamdars, is beneficial to theng because those water rates which are levied by 
the Government are for the benefit of the inamdars to whom they are to be paid. 
e In order to appreciate this point it is necessary to deal with the terms of the sanad. 
Under the operative part of the sanad it makes a grant to the inamdars of “the 
village of Mouje Pimpalgaon Garudeshwar together with jahagir, mokasa, sardesh- 
mukhi, babatis and together with all taxes and cesses® all rules and regulations, the 
present and future cesses, waters, trees, stones, mines and buried treasures, etc. (but 
exclusive of the haldar’s and inamdar’s dues), in inam as Agrahar Dharmadaya.” ` 
Tf this sanad be construed as a grant not ohly of the river bed adjoining the village 
but also of the full proprietary rights to the flowing water on that bed, the question 
as to whether those righta had beeni and coukd be curtailed by the notification under 
s 5 would survive, but if the sanad be construeds4s a grant of the village including 
the soil but not including the flowing waters on the bed of the river passing by it, 
no other question would remain, because in,that case the Government as the ownér 
of the rumning water of the river would be fully entitled not only to levy but to 
retain all the water rates imporpd under the Irrigation Act. i . 
The river Godavari is not passing through this village but it is running by the side 
of it There is no mention whatever of the river and any rights appertaining thereto 
in the eanad. All that is stafed is*that the village is granted together with waters, 
trees, etc. The word for water ia jaja (xe), and in my opinion it is impossible to 
construe this expression as including the flowing waters of the river passing by the 
side of this village It only applies to wells, ponds and pools in the village. Even 
i ws 
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the bed of the river, overfwhich the water is pasing, i8 not mentioned in the sakad. 
It is only under the common law right that a person would get the ownership of the 
river bed, either half or according as the lands are situated on one or both 
banks of the river. In case the inamdars’ lands are situated only on@he side 
° of the river. .Even so it cannot be saidgthat under ^the common lawthe plaintiff 
inmamdar was made the Proprietor of the flowing waters on the river-bed. 
The law as summarized irf Coulson and Forbes on Waters, 5th Edition, pages 115-116, 
is as follows :— 

Pee E A de a ye aie cua Sia ea eis 
is an incident of property in the land through which it passes ; but flowing water ia publici 
juris, not in the sense that it is bonum vacens, to which the first occupant may acquire an 
exclusive right, but that it is public and conifnomin this sense only, that ‘all may ressonably 
use it who have & right of access to it, and.that ndhe caf hafe any property in the water 
itself, except in the particular portion which he may choose to abstract from ths stream and 
take into his possession, and that during the time of his possession only. But each pro- 
prietor has the right to the usufruct of the stream which flows through his land.” 

This statement of law is enunciated in Embrey v. Owen? 

Their Lordshipg of the Privy-Cofincil have also discussed, the law about riparian 
ownership in Secretary of State for India v. Subbarayudu,? and have observed at 
p. 275 as follows :— 

“Ruming water at common law, though many people may have the right to take and use 
sit pigs tae, Geer tonno one. It passes on and successive people have rights in regard 
to it. So that literally no ‘river’ could belong to the Government unless it we a river which 
from the source to the sea was within Government lands, or tidal and navigable so that 
tt was always Government property.” 

The law as summarized in Halabury’s Laws of England, Hailsham Edition, Vol. II, 
at p. 351, is as follows :— 

F The pani of sraticcoures dea vet pasa el gaat of dle a al It may mean 
any one of three things, namely, ņa grant of the exsament or the right to the mmning of 
water, or a grant of the channel-pipe or drain which contains the water, or a grant of the 
land over which the water flows. The meaning in the case of each particular grant is to be 
drawn from the context, and if tberg' no context from which the meaning can be gatheréd 
the word ‘ watercourse’ prima facie means an eas#ment.” 

It was held in Vaman Janardan Joshi v. The Collecioy of Thana and the Conser- 
vator of Forests? that in construing grants by former Governments, the rule of Engliah 
law as to the construction of grants to a eubject by the Crown is thd correct rule to 
De applied by the Courts in 

That being so, the questifn is whether it can be said that the plaintiffs ancestor 
_ had been expressly granted absolute proprietary rights in the flowing waters of the 
` river passing by the side of the village. im my Opinion, there is no doubt that under 
no construction, either express or implied of the terms of the sanad can it be said 
that any such right has been granted to the mamdar. 

Mr. Coyajee relied on & 37 of the Land Revenue Code and contended that stand- 
ing and flowing water is also inclufled among the properties which may be vested in 
an individual or aggregate of individuals. That no doubt is so. Even rivers, 
streams, nallas, lakes, tanks, etc. can conéeivably be of the private ownership of indivi- 
duals, but it is expresaly stated in that section that it is for the individual to prove 
that it has so become his property. So long as it 4 not proved that the running 
` water of the river by the side of this village°had become of the ownership of the 
inamdar, it must be taken that it continues to be thg property of the Government. 
-I have no doubt that the Pesta Government did not intend to confer absolute, pro- 


1 (1851) 6 Ex. 353. 3? (1869) 6 B. H. C. R (A. C. J.) 191. 
2 (1991) I. L. R. 55 Mad. 258, P.C. N 
s ° 


. 


Nei ANNAPURNABAI v. GOVERNMENT OF BOMBAY (A. ft. y.)—Divatia J. 843 


e 
pri@ary rights in the flowing waters of the river on the i because the water 
of the river was to be used not simply by the inamdars of this village but by all 
persons in the villages which are situated either on or the banks of the river. 


It is f&that reason that! this right is regarded in the of an easement unless 
there*is an ®rpress proprietar? grant of tHe same. AI can be said, therefore, 
is that by virtue of the sanad the plaintiff's ancestor the grantee of the village, 
and incidentally under the law of half of the river bed ining the village, and in 


that tapacity entitled to the reasonable use of the flowing water in the river. The 

inamdar tannot claim that the water rate levied by the Government belongs to him 

and not the Government. It is not the plaintiff's case that as the whole ef the village 
including the river-bed and the rumning has been granted to her, she alone is 
entitled to levy any water atg whig fæ from the persons ocaipying her land. 

That would have been a logical argffment on her contention that the proprietary right 

to the river-bed and the water running on it had vested in her. She concedes, and 

has got to concede on account of the result of the previous litigation, that the Govern- 
ment has the right to impose any rate which it thinks proper for the use of the water 
including water running om her own river bed. What concession itself demolishea her 
case of ownership of water. In my opinion the inamdar’s right®cannot be higher 
than the right of a riparian owner to the reasonable use of water. That being s0, 
no other question survives, and it must be held that the water rate levied by the 

‘Government belongs absolutely to the Government and not to the plaintiff. 

It is not necessary to refer to the decisions of the Madras High Court relied on 
by the appellant in connection with the rights of ramindars because it appears that 
in the Madras Irrigation Cese Act of 1865 there is a special proviso to s. 1 under 
which there may be an engagement between the ramindar or imamdar on the one 
hand and the Government on the other with regard to the levy of irrigation fees. 
The question arising there was whether the jnamdar was bound to pay the water 
‘pate with regard to the use of water in his own land. The question in the present 
case is entirely different. It is not the alleged right of the inamdar-not to pay any 
water rate to the Government but the alleged right to recover the water rate levied 
by the Government from persond using the water. Section 5 of the Bombay Irrigation 
Act clearly empowers the Government to declare any river as a canal, and that being 
30, all the provisions with regard to compensation under s 31 and others would 
apply to all riparian owners, and therefore, to the plaintiff also. i 

In the result the decree of the lower Court is confirmed and the appeal is dismissed 
with costs. a °, 

Before Sir Leonard Stone, Kt, Chief Justice, and Mr. Justice Divatia, 
. BHIKAJI YESHWANT v. SECRETARY OF STATE.* 

Khoti Settlement Act (Bom. I of 1880), Sec. 20°-Botkket—Entries—Such entries are final and 
conclustve—Whether civil Court has jurisdiction to question such entries—Decision affec- 
tions numerous people—Desirability of resorfing to provision of O. I, r. 8, Civil Proce- 
dure Code (Act V of 1908). e : 

Entries made in a botkhat or settlement register in accordance with a Government Re- 
solution are final and conclusive under a 20,of the Khoti Settlement Act, 1880, and tite 
civil Court has no jurisdiction to inquire into the question whether the amount of rent 
so recorded is correct or not. e s ; 

Where the decision in a suft is likely to affect a large number of people, in order to 
avoid daay it is desirable to resort to the provisions of O. I, r. 8, of the Civil Procedure 

Code, 1908. ed : 

* T. S. Sal First Class 

Dead, Foy 2,206, Ste, sea a 
fe Gundil, District Judge at Ratnegir, Suit No. 148 of 1932. : 
in Appeal No, 36 of 1934, confirming the de- 
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ABS sot Mik Government Pleader, fe R E L S 


s A G: Desai, for respong@hts ke 12, 13, 14, 16,- 17(1), 18, 48, 21, 24 to 
30, 34 to 36, 38 and 39. 
T. N. Valevalkar, for regpondents Nos. 40 to 42, 44, 45, 47 to 50, 52 and 83. 


DIvATIA J. This is an Sppeal by thê plaintiff, ‘who is one of the khots of the village 
of Salaste in the Ratnagiri Distrig, He sought fon a declaration that the Government 
Resolution No. 1394|24 of (November 29, 1929, and tha entries made in the botkhat 
in accordance with that Resolution are i PUT He prayed for the. cancella- 
tion of the entries and a declaration that Dccypancy, teyants are liable'to pay rent 
at two and a quarter times the assessment. »The sntending defendants were’ the occu- 
pancy tenants of the village and the, remaining defendants sided with the plaintiff as 
they were all kbota having a- common interest. 

cThic fudin point ii she came win E ONE ads Geena in cactus 
with the Government Resolution of 1929 can be challenged By the plaintiff in this suit. 
Both the lower Ceurts have held that under a 20 of tha Khdti Settlement Act, 1918, 
such entries are final and conclusive and that the civil Court has, therefore, no juris- 
diction to inquire into the question as to whether the amount of rent was correctly 
recorded or not. The lower Courts have found upon the evidence that Mr. Madan 
the Assistant Collector in 1927 had fixed the rent of the occupancy tenants at two and 
a quarter times the assesament. No entry was made in the settlement register in 
terms of the order. Later on the Assistant Collector Mr. Willis also passed a decision 
by which the rent was to” be increased Sit three times the assessment. But the finding 
of the lower appellate Court on that point is thatethat order of Mr. Willis was never 
carried into effect and that it was congeded on behalf of the plaintiff-appellant that 
Mr. Willis disposed of the tenants’ petition for cemmutation for failure to reach @ -. 
satisfactory conclusion. The learned appellate Judge further found that nọ entries 

` were made in the settlement register or botkhat, as it is called, in accordance with 
the decision of Mr. Willis. He, therefore, held that by virtue of the provisions of 
ea. 17 and 20 read together, the entry was conclusive and the euit was barred on that 
ground. That decision is sought to be challenged in this appeal on the ground that 
there are extracis in the botkhat containing the orders passed by Mr. Madan as -well 
as Mr. Willis. But the answer to that contention is that these extracts are not entries 
in the botkhat. They are pagt of what might be called a romama or the diary of 
the case, but the actual entries are contained in exhibit 40(3) and they contain the 
entries made m 1929. „It is these entries that arg conclusive and not any prior deci- 
sion, which might not have been put inte effect. In my opinion, therefore, the appel- 
lant has failed to show that the decision of Mr. Willis is an entry by itself. Even 
_ assuming that an entry might have been made at one time in accordance with that 
decision, if it is eubsequently chapged, then the changed entry becomes final and 
„conclusive under s. 20 of the Act. The decision of the lower Court that the entries 
cannot be challenged in a civil Court is correct. The: Appeal as ee ey 


Stone C. J. Jj agree. 

I desire to observe that in thia case fhe judgment ithe appellate Court below was 
. given as long ago as September 9, 1935, go that for over nine years and five months 
_that decision, which affects a large number of people and their tenancies, could not 
“be’treated as conclusive. That is a very shocking state of affairs. It is a hardship 
"on the public which this Court will do its beet, to alleviate. Now the reason for it 
is that over fifty persons were made defendants ta this suit and the result of deaths 
and difficulties of service have in fact accounted in a large measure to.fhe delay. This 
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iay oping was dea one r which the orovie of O. I, r. 8, ought to 

been resorted to. “That rule says as follows<— 

“ Where there are mumerous persons having the same in 
each persons may, with the permission of the Court, sue or 
euit, on behalf of or for the benefit of all persons sa interested. 
Now the dispute in this cast was as to Whether 
an assessment or whether what Government ‘did was in ulira vires. It is quite 
lear in my opinion that the khots om the one hand and the ts on the other could 
have beeg represented in these proceedings by a single representative and that appli- 
cation to the Court under O. I, r. 8, ought to hav&*been fhade. . 
DivaTia J. I express my concurrence with the view of the leamed Chief Justice 
about the desirability of resorting to thesprofisions of O. I, r. 8, of the Civil Procedure 
Code, in cases of this type © è . 

Per CURIAM. Appeal dismissed, with costs of all parties. 










in one suit, one or more of 
sued, or may defend, in such 


t were right in altering 


Before Mr. Justice Ckagle. 


HAFASJI IBRAHIM v. MANGALGIRJI MATHURAGIRIJL.* 


Manlatdars Courts Act (Bom. IT of 1906), Secs. 23, 18(3)—Revision application—Death of 
applcant—Period of limitation within which applicant's heirs can be brought on récetd— 
Civil Procedure Code (Act V of 1908), O. XXE. 

Where the applicant dies during the pendency of the revisional applicatior filed under 
a. 23 of the Mamlatdare’ Courts Act, 1906, his legal representatives can be brought on 
the record even after the lapse of thirty days fyom his death (s. 18(3)). 

Order XXH of the Civil Procedure Code, 1908, does not apply to such a proceeding. 

Kazim Husain, Nawab? Sydd v. Pearey Lal Seth, relied on. 
Basawenjanayulu v. Romelinggyya,? dissented from. 


* Tam facts are stated in the judgment. : 
_ K. J. Khandalavaia, with K. T. Patkak, iG the applicants 
°C. K. Shah, for the opponent. ` 


ve $ 

CHAGLA J. On June 10, 1942, a decree was passed in favour of the opponent 
against the petitioners by the Court of the Extra Avalkarkun at Godhra under s. 19 
` of the Mamlatdars’ Courts Act ordering the petitioners to hand over possession of the 
suit lands to the opponent. On June 29, 1942, the petitioners applied to the Collector 
of Broach and Panchmahals, Godhra, in revision under s. 23 of the Mamlatdars’ 
Courts Act. On October 7, 1942, the original defendant died, and on January 5, 
1943, the present petitioners applied to bring themselves on record as the heirs of 
the original defendant. On November 26,. 9943, the Collector issued notice to the 
parties for the hearing of the revisional application. On December 15, 1943, the 
matter came before the Assistant Collector aed he took the view that the revisional 
application had abated inasmuch as the petitiongs had not applied to bring them- 
selves on record within one month of the death of the original defendant, and on that 
ground he held that the application was barred and rejected it. It is from this ordér 
of the learned Assistant Collector that this revisional application has been preferred. 

Now a. 18, eubcl. (3), of thy Mamlatdars’ Courts Act, provides that in case of the 
death of any party, while the suit is pending before him, if application is made within 

* Decided, February 21, 1945. e Civil, Revi- 9 of 1943. 
elon tion No. 179 of 1944, from an 1 (1989) 


Applica I. 
~ order paæed by A. E. Shield Asistan Col- 2 [1998] A. 
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one month of such death, Mamlatdar shall determine summarily who ia the 
representative of the partyeand shall enter on the record the name of 
Tepresentative ; and if no application is made, the suit shall abate. DoR 
sub-cl. (1), provides that a ee 
TEVI- 


elatdar under the ’ Courts Act; but sub-cl. (2) of that 


: 


sional powers to the . There is*no provisio in the Act for“bringing on 
record the heire of the t in a revisional application in the event of the appli- 


‘cant dying nor is there provision for the abatement of the revisional application 


on the death of the applicant. In am Jebhai v. Ranchhod Haribkai: Mr. 


` Justice Fulton and Mr, Juftice Telang held that under the provisions of the then 


Mamlatdars’’Courts Act (III of 1876), if a party to a,suit pending before the Mam- 
latdar’s Court died the suit abated and the heirs of the deceased party could not intet- 
vene to proceed with the suit ; and Mr. Justice Fulton teokehe view that as the object 
of the Act waa to provide speedy and temporary‘relief it was thought inexpadient to 
make any provision for the continuance of a suit on the death of one of the parties. 
After this decision was given, the Mamlatdare’ Courts Act bas been amended : and as I 
have just pointed out, sub-cl. (3) of s. 18 now provides for the continuance of the suit 
on the death of a party to the suit pénding before the Marfilatdar’s Court. 

The question arfses : what is to happen to a revisional aplication pending before 
a Collector when the applicant dies? Does it abate? Or is there any period of limi- 
tation prescribed for bringing the heirs on record in default of which it would abate ?: 
Or is there no limitation at all for the purpose of the heirs of the applicant continuing 
the revisional application? Mr. C K. Shah for the opponent has relied on the Bom- 
bay decision to which I have just referred ; but that dealt with proceedings in a suit 
pending before the Mamlgtdar and it dealt with the law as it then existed and which 
has been radically amended now. In any case that was not a decision on the ques- 
tion which I have to determine in this application. 

To my mind the provisions of O. XXII of the Civil Procedure Code cannot apply 
to the revisional proceedings before the Collector. ° Order XXII applies in terms to 
all suits and appeals. The question is whether by reason of a. 141 of the Code the 
procedure provided under O. XXII can be made applicable to these proceedings. 
Their Lordships of the Privy Council in Thakuy Pershad v. Shaikh Faktr-ullak* have 
laid down that the proceedings spoken of in a 141 of the Code refer only to original 
matters in the nature of suits such as proceedings in probetes, guardianships, and ao, 
forth, Now it cannot possibly be eaid that a revisional application is an original 
matter in the nature of a suit and, therefore, to my mind O. XXII would not apply. 
to the revisional application pending before the Collector. I find that a learned Judge. 
of the Madras High (Court in Basawenjancyulu v. Ramalingayye* has taken the view 
that O. XXII, rr. 3 and 4, are applicable to pmceedings under s. 115 of the Civil 
Procedure Code and an order passed by*the High Court on a petition under s. 115 
in ignorance of the fact of death of the petitioner more than ninety days previously 
ig one made without jurisdiction and is a nullity. In that case the learned Judge 
took the view that O. XXII, r- 3 applied to revisional proceedings under s. 115 of 
tbe Code and he also took the view that art 176 of the Indian Limitation Act applied. 
With respect to the learned Judge, he das not seem to have considered the decision, 
of the Privy Council to which I have referred, nor did he consider whether revisional 
proceedings under s. 115 can be called an original matfer in the nature of a suit. In 
any case it is difficult to see how art. 176 of the Indian Limitation Act would apply, 
because art. 176 refers to the legal representative of a deceased plaintiff or of a deceas- 
ed appellant ; and in a revisional application you neither have a plaintiff nor an 

1 ESL paar ar ra f 3 41988] A, I. R. Mad. 115. 

2 (1894) L., R. 2 I. A. 4. 
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aN a he oni aati a cabiieas To my it seems that the better 
vie is the view taken by the Éucknow Court in Karim Husdin, Nawab, Syed v. Pearey 





a legal répresentative to be brought on record under s. 451 of the Civil Procedure 
Code. The learned Judge further took the view that assuming any article of the 
Limitation Act applied at all,” it would ngt be art. 177 but art. 181 which is the 
residuary article as far as applicatiqns Bre concerned. ° 

The learned Assistant Collector to&& the-view—and rightly—that there was no speci- 
fic provision under the Mamlatdars’ Courts Act with regard to the abatement of 
pending revisional applications before the Collector. But he proceeded on a rather 
curious reasoning that because the period of one month was given in the case of a 
party to the suit dying for the heirs to be brougkt on record, therefore a similar time 
limit must be imposed*in the case of a revisional application. You cannot surely 
bar litigants’ applications or suits by analogy. The learned Assistant Collector then 
went on to say that as the application in this case was made nearly three months 
after the death of the original defendant, the application was time-barred and he would 
not hear the application on its merits and rejected the application. Now, in my 
opinion, the learned Assistant Collector was definitely wrong in coming to the conclu- 
sion that the limitation for the revisional application before him was one month, and 
he acted with material irregularity in refusing to exercise hi$- jurisdiction to hear the 
revisional application pending befage him on the ground that the application was 
barred by limitation. It was open to him to the view that under all the circum- 
gtances of the case he would not exercise his power under 8. 15d of the Civil 
Procedure Code to bring the heirs of the applicant on record and that be would not 
Proceed With the application, the applicant being dead. But that is not what he haa 
done. He has refused to hear the application merely because, according to him, it 
is barred by limitation, which in my opinion clearly is not. 

It is to be noted that even if one accepts the view of the Madras High Court in 
Basawanjanayuku v. Ramalingayya that revisional applications fell under art. 176 
of the Indian Limitation Act, even 90 the applicant in this case was within time 
because his application was made within three month of the date of the death of 
the original defendant. ° 

I would, therefore, send back this matter to the Assistant Collector to decide whether 
under the circumstances of the case he shopld in his discretion allow the petitioners. 
to bring themselves on record as the legal representatives ‘of the original applicant + 
and if he so decides, to hear the revisional application.on merits. 

The rule will, therefore, be made absolute with poste. 


1 (1999) LL. R. 15 Luck. 26. 
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SADAKSI PA eee v. KARLINGAWA KARADI.* > 

e 
Indien Limitation Act” x | 1908), ae -182(5)—Decres—Ezecution—Step-in-ald of exe- 
“for declaration -that attdched property belongs to júdgment- 
is step-in-cid @f execution AWheiker “ applicaflon” inftludes 
e. (Act V of 1908), O. XXI, r. 63. 
) of the Indian Limitation Act, 1908, may apply there must be 


<< 







_ be made ta the proper Court ; zt; gud (8) it must either be for execution or to stake some 
step-in-aid of execution.” The expression “to take some step in aid of execution” 
- cannot be read indeperidently of the word “ applicatign.” 

eres application” dn the articlg does not include a quit filed under O. XXI, 
T, . 

STA siit filed by a decree-holder, under ©. XXÊ r. 63, Civil Procedure Code, 1908, to 

obtain & declaration that property attached in execution of his decree is liable to be so 
attached is not a step-in-aid of execution within the meaning of art. 182(5) of the Indian 
Limitation Act, 1908. 
Semble, such a suit cafnot be regarded as a suit filed ip a “proper Court” for the 
purposes of the article. 
Ragkunandun Pershad v. Bhugoo Lallt Romasubbavye v. "Thimmiah,2 and Rejeram 
y. Paiku? followed. 
Hasan Shak v, Md. Amirt and Rudra Nerain v, Maharaja of Kapurthala, dissented 
from. 
Vishuanath v. Naru, Murgeppe v. Baswentrao,’ Raja of Ramnad v. Subramaniam 
Chettiar,* and Musammat Bas Kuer v. The Gaya Municipality,’ distinguished. 


THE facts appear from the judgment. 


S. B. Jathar, for the appellants. 
No appearance for the respéndenta. 


Sen J. The: appellants: in. bok these appealed ace: asaaneea’ Of the darhol 
of two decrees obtained against two judgment-debtors, the dates of the decrees being 
August 14, 1930, and August 4, 1928. The questions involved in both thé appeals 
are the same. I shall take the facts in second gppeal No. 665 of 1942. In that case 
the decres was passed on August 14, 1930. Darkhast No. 323 of 1933 was the first 
darkhast filed on April 11, 1933, toa execute it. On a third party objecting and claim, 
ing interest in the property sought to be proceeded against the darkhast was 
on February 20, 1936. The pgesent darkhast, being the second darkhast, was filed on 
June 9, 1939, that is, more {han three years after the last darkhhast was disposed of. 


. The appellants sought to bring it within time relying on a suit, namely suit No. 75 


of 1986, which was filed by them under the prqyisiona of O. XXI, r. 63, Civil Pro- 


. scedure Code, for a declaration that the pyoperty was liable to be sold as belonging to 


the judgment-debtor, although it had been alienated to the person who objected in the 


, earlier darkhast, the alienation being bad urider s. 53 of the Transfer of Property Act, 


1882. “The decree-hoider succeeded in this suit and thereafter filed the present dar- 
Khast. The only question arising in this appeal ie whether the present darkhast is 
th time. The answer to that question siepends upon: the ‘constmction. to be placed 


~ Decided, January 22, 1945. Second 2 [1 å. L R. Mad 5. 
EER Wie SB No. 665 


of 1942), from decision of R. M. Bhise, æ [1930] A. L R. Oudh 468. 
District of , an Appeal No. 5 [1936] A. I. R. Oudh 248. 
317 of 1940, the order passed by 6 (1 23 Bom. L. R. 107 
M S H Joint ordinate Judge af 7 Q9 15 Bom. L. R. 557. 
Haveri, in No. 10 of 1939. 8, (1928) I. L. R. 52 Mad. 465. 
1 (1889) I.L R 17 Cal 268, 9° (19388) I. L. R. 17 Pat. 588 


made in accordance with law : (2) the application must - 
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a 5 of art 182 ofthe iv. chee tothe India £ itation Act, which gives a 
periéd of three years from the‘date of the final orger jon “an application made 
in agpordanee with law to the proper Court for exectrtion; g to take some step in aid 
of execution of the decree or order.” F 

Both the Courte below have hela against the 
1936 ĉannot Be regarded as an “pplication ip take some 
in the meaning of art. 182, d. 5. The lower appellate has further held that 
the Court in which the suit was filéd cannot be regarded ‘the proper Court within 
the meaning of the said article. The appellarfts relied on'two Oudh cases, Hasan 
Shak v. Md. Amir and Rudra Narain y. Maharaja of Kapurtkala, as well as on 
Vishvanath v. Nersu.* The lower appellate Court has held that the Bombey decision 
is inapplicable and preferred fo follow the rulings of the High Courts of Madras, 
Calcutta and Nagpur in Rayasubjayft. y. Thimmich,* Raghunagdun -Pershgd v.. 
Bhugoo LalP and Rajaram v. Piku’ evbich decided, first, that the ‘plairit in 
a declaratory suit like the one which is relied on in this appeal cannot be regarded as” 
a step in aid of execution within art. 182(5) of the Indian Limitation Act, and, 
secondly, that the Court in which the suit under O. XXI, r. 63, is filed cannot be re- 
garded as the proper Courtewithin the meaning ofethe said article. The decision in the 
two Oudh cases is to the effect that in such a case the euit can be regarded as an 
application to take a step in aid of execution. 

In order that cl. 5 of art. 182 of the first schedule to the Indian Limitation Act 
may apply there must be threes things : first, an application made in accordance with 
law, secondly, the application must be made to the proper Court, and, thirdly, it must 
be either for execution or to take seme step in aid of execution. To take the last 
point first, there can be no doubt, as pointed out in Murgeppa v. Baswentrao,” that 
the application in accordance with law to the froper Court ‘ust be one which asks 
that Court to do one of two thing, namely to execute the decree or to take some 
step in aid of execution. The words of the clanse in question cannot be read, as 
Mr. Jathar at one stage of his argument attempted to read them, eso that the 
words “to take some step in aid of execution” should be read independently of the 
word “ application.” Aa against the decision of the Oudh Court there is a unanimity 
in the decisions of the other High Courts which I have mentioned (Madras, Calcutta 
and Nagpur) that a suit of the descfiption we are concerned with here cannot be 
earded as a step in aid of execution. Before dealing with the said decisions I may 
mention the two Bombay decisions cited before us, Vishvanath v. Nersu® and Mur- 
geppa v. Baswantrao.* In the first of those cases an application was made in the 
execution proceedings for time to enable the decree-hofler ta ascertain the share of 
the judgment-debtor in the property put up for sale, art it was held that such an 
application was ‘within the terms of cl. (5) of art 182. Mr. Justice Shah remarked 
that the expreasion “step in aid’ of éxecution of the decree” ought to be construed 
liberally, But in that case the application “was made to the proper Court, viz. the 
executing Court, and it was _a’proper application made for a purpose necessary for the 
execution of the decree, for the decree-holder Was ungble to proceed with his darichast 
unless he had ascertained what share the judgment“debtor had in the property sought 
to be brought to sale. In Murgeppe v. Baswantrao an application was made by the 
decree-holder to obtain a succession certificat and it was held that such am applica- 
tion might be regarded as a mege preparation or preliminary td execution but not as 








holding that the suit of , 
in aid of execution with- 


[1930] A. nea R. Oudh 468. [1940] Nag. 334. 


1 6 

2 ] A. I. R. Oudh 248. ` a im BRE 557. 
3 (1920) 23 Bom. L. R. 107? ; 8 (1920) 23 Bom..L. R. 107. 
4 [1942] A. L R Mad 5. 9 (1913) 15 Bom. L. R. 557. 
5 (1889) I. L. R. 17 Cal. 258. ? 
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a step in aid of executi ondary oe 


euch an applicalion was could not be said to be the proper Court withit® the 
meaning of the clause in i though in that case the application was actually 





Court ” are defined in tion II to art. 182 a3 meaning “ the Court whose duty 
it is to execute the or order.” Batchelor J. refharked, “It appeffts to os that 
it could not have been Tebon oft thes Legielature that ageh sa uation: an tits 
should be decided œn a accident of that gort.” 


i the Madras High Court in Ramasubbayya v. Thimmick 
has held that the plaint im the declaratory suit cannot be regarded as a step in aid 
is the provision in s 2(10) of the Indian Limitation Act that unless there is any- 
thing repugnant to the subject or context,“ suit” does “not include an appeal or appli- 


‘cation. As pointed out in Roghunondun Pfshag v. Bhugoo Lall the Indian Limita- 


tion Act draws a-clear distinction between suit? and applications, so that it is not 


“poasible to hold that the word “application” in art. 182 includes a suit filed under 


O. XX, r. 63. It was pointed out in Remasubbayya v. Thimmiah that this definition 
was apparently overlooked by the learned Judges of the Oudh Court in the decisions 
Telied on by the appellants. The mid provision in s. 2(40) is very clear and ‘it is 
a provision in th® Indian Limitation Act itself. It is, therefore, difficult to hold that 
the expression “application ” can be held to include a suit, though the decree-holder 
may no doubt, in conceivable circumstances, have first to file a suit in order to be 
able to proceed further with the execution of the decree. In our opinion the decision 
of the Madras, Calcutta and Nagpur High Courts that a plaint or suit filed under 
O. XXI, r. 63, cannot be treated as an application within the meaning of art. 182 
is, with reapect, to be preferred to the Oudh decisions on which Mr. Jathar has relied. 
Mr. Jathar has drawn our attention tô a Madras case and a Patna case in which for 
certain purposes it was held that a suit filed under O. XXI, r. 63, was a continuation 
of the previous proceedings. ‘But in, neither of those casee—Reja of Ramnad v. 
Subramanian? Chetizor! and Mussommat Bas Kuersv. The Gaya Municipality*>—wap | 
the point with which we are concerned in issue, and the said decision had no comnec- 
tion with any. question arising under the Indian Limitation Act. In view of the above 
conclusion it is not really necessary for us to to the second point, as to whether 
the Court in which the suit was filed in this can be deemed to be the proper Court 
within the meaning of art. 182. But on that point also the decisions of the High 
Courts of Calcutta, Madras and Nagpur seem to us to be clearly right, because tht 
circumstance that a suit of this nature happens to be filed in the Court in which the 
execution proceedings are goifig on must be purely accidental and cannot, therefore, 
be held to amount to compfiance with the requirement of law. 


Divatia J. I appreciate that the vitw we have taken will cause hardship to the 
decree-holder, who has got to file a suit under O. XXI, r. 63, to set aside an adverse 
order under r. 60. If he succeeda in faking a decree in his favour more than three 
years after the darkhast is dismiifsed on the ground that the judgment-debtor had 
po interest in that property, the second darkhast to proceed against the property will 
be prima facie time-barred as the filingsof the suit is not a ‘step in aid of execution. 
He cannot, properly speaking, file his darkhast until it is decided that the objector 
has no interest in the property. But for the purpeBe of limitation he must either 
keep the first darkhast alive or put his secor darkhast on file within three years 
from the dismiseal of the first darkhast and then wait for what happens to his suit 
if it is not decided by that time. This is the tesult”of the definition of “suit” im 

1 (1928) L L. R. 62 Mad. 465. 2 (1988) I. L. R. 17 Pat. 588. 
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or application. It is for the Legislature to consider w the decree-holder should 
be dfiven to file a darkhast at a tima when he cannot against the property. 
However, according to the law as it stands, there can, $ my opinion, be no other 
decisipa tha the one we have,arrived at following not the language of the law * 
but also the authorities on this point. I &gree therefore at the appeals should be 
diemiseeq. - 

ae 
E Before Mr. Justice Chagla. e 
KESHAV RAMCHANDRA v. MUNICIPAL BOROUGH, JALGAON.* 


e 
Civil Procedure Code (Act Y of 1908), Sec. 115—High Court—Revisional jurisdiction— 
Persona designata—Orders passed —District Judge—lection inguiry—Bombay Munici- 
pal Boroughs Act (Bom. XVII of 1925), See. 15. 

The High Court has no jurisdiction, under a. 115 of the Civil Procedure Code, 1908, 
to correct any mistake committed by a persona désignata (eg, a District Judge acting 
under s. 15 of the Bombay Municipal Boroughs Act, 1925,) whether he exercises juris- 
diction not vested in him, or faila to exercise jurisdiction vested in bhim, or acts with 
material irregularity in the exercise of his jurisdiction. 

Hifrurraheman Ansotsahab v, Hasanscheb Abonsekeb,) not followed. 

Balaji Sakkaram v. Merwanji Nowroji,» Gangadhar v. Hubli Munéctpality® and Jag- 

mokan v. Verkatesh,* followed. 


- ELECTION inquiry. The applicant Keshav, who waa defeated at an election to the 
Municipal Borough at Jalgaon, applied to the District Judge of East Khandeah for 
testing the validity of the election under s. 15 of the Bombay Municipal Boroughs 
Act, 1925. The inquiry was transferred to the Assistant Judge, who dismissed the 
create The applet applied ay ite aa Cente tage its eal janet. 


V. Dixit, for the applicant. 
S. Gupte, for opponent No. 1. 
G. Patwardhan, for opponent No. 2. 2 

B. N. Gokhale, for opponents Noe. 3 and 4. $ 
e CHAGLA J. The petitioner is a defeated candidate at an election held on April 26, 
1943, for the Municipal Borough, Jalgaon. On May 7, 1943, he applied under s. 15 
of the Bombay Municipal Boroughs Act, 1925, questiqning the validity of the elec- 
tion on several grounds and praying that tha election might be set. aside. The learned 
Asistant Judge, Jalgaon, heard the application, and on February 28, 1944, he dis- 
miæed it holding that the result of the election had not been materially affected. It 
ig from this order of the learned Assistant Judge that this revisional application has 
been preferred. 

It is contended by both Mr. Gupte and Mr. Gokhale that the application is not 
maintainable. Now it is conceded by Mr. Dixit that the learned Assistant Judged of 
Jalgaon is a persona designata under the Bombay Municipal Boroughs Act, 1925, for the 
purpose of deciding election disputes. I fail to pee how if the learned Judge is a persona 
designata the High Court can exercise any revisional powers. Section 115 of the Civil 
Procedure Code in terms refers only to Coutts subordinate to the High Court in 
respect of which revigional powers of the High Court can be exercised. Mr. Dixit 


B 
G. 
S. 


" Decided, February 22, 1945. Civil Revi- 1 (1943) 46 Bom. L. R 971. 
No. 256 of 1948, from an 2 ie ee N 
order pasaed by D, K. Patil, Assistant Judge 3 (1925) 28 Bom. L. R. 619. 
4 (1982) 35 Bom. L. R. 89. 
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a at he anes fant Jl has ae to eine ation vg 
iñ him under the Act. that as*it} may, this Court has na jurisdiction to oo 

any mistake committed bÑ a persona designata whether be exercises jurisdictio not 
vested in him or fails to ise jurisdiction vested in him or acts with material 
irregularity in the exerci hia jurisdiction. The applicant may have other remedies 
to get his wrongs But as far®as the Court’s revision{] powers are 
concerned under s. 115 en alee they can only be 
exercised against a subordinate to the High Court. 

My attention has been drawn to a judgment of Mr. Justice Macklin in 
Hifeurraheman Ansarsche8 v. Htsansaheb Abansaheb> The learned Judge held in 
that case tHat the High Court can exercise its powerg of revision in a case in which 
the Judge though acting as a*persona deygnate goes beyond the powers given to him 
by the Legislature. With great respect to the learned Judge, I do not find it possible 
to agree with that view of the law. Ordtharily I should have found myself bound 
by a decision of a single Judge. But there is a judgment of the divisional bench of 
thie Court in Jagmohan v. Venkatesh? following Balaji Sakharam V. Merwanji 
Nowroji* and Gengadhar v. Hubli Municipality, where Mr. Justice Murphy and Mr. 
Justice Nanavati held that a Judge acting under a. 15 ‘of the Bombay Municipal 
Boroughs Act, 1925, is not a Court but a persona designata,*and the High Court has 
therefore no jurisdiction to revise hig order under s. 115 of the Civil Procedure Code. 
Once that principle ie accepted, it makes no difference what the nature of the order 
made by the persona designata is. It is impossible to distinguish one order from 
another. Whether the order is without jurisdiction or in excess of jurisdiction, it is 
not for the High Court to correct that order. 

I, therefore; discharge the rule with, costs. 








` Before Mr. Justice Chagla. 
PEOPLE'S OWN PROVIDENT & GEN. INSURANCE CO. v. GURACHARYA” 


Civil Procedura Code (Act V of 1908), Sec. 115—Bombay Agricultural Debtors’ Relief Act 
(XXVII of 1939)—Debt Adjustenent Board—Court—Revision—High Court. be 

The Debt Adjustment Board set up underethe Bombay Agricultural Debtors’ Relief 

Act, 1989, ia not a Court so as to attract the application of a. 115 of the Civil Procedure 

Code, 1908. e 


THE facts appear sufficiently from the judgment. 
K. B. Sukthankar and S. @ Patwerdken, for the applicant. 
N. M. Hungund, for the opponent. 


_ Onaca J. This is an application in revision from an order made by the Debt 
Adjustment Board. A preliminary objection is taken by Mr. Hungund on behalf of 
the opponent that the application is not competent. The Debt Adjustment Board was 
sæt up under the Bombay Agricultural Debtors’ Relief Act, 1939, and the question that 
arises for determination is whethey it is a Court subordinate to the High Court in 
order to attract the application of a. 115 of the Civil Procedure Code, 1908. “Court” 
is defined under the Agricultural Debtors’ Relief Act and, according to that definition, 
“Court” is either a District Court or a Court of the First Class Subordinate Judge 
to which an appeal lies against the award of a Boayi under s. 9. Mr. Sukhtankar 
has argued that s. 9 of the Act permits appegls to ‘the District Court from awards 

GSS) Sim RT tana No, ot gia ogi 

3 1805) I. L. R. 21 Bom. 279. oF TE), pn order pamed fy the Debe 


1925) 28 Bom. L. R 519. Adjustment Board, Indi: 
* Decided, February 23, 1945. Civil Revi- 


e, $ 


\ PEOPLE's PROVI. & GEN. INS. 00. V. GURACHARYA GA, CJ.)-Chagla J. 853 


made by the Bard. That might give revisional powers tolfhe High Court when the 
Distpict Court decides the appeal ; bat the ae Ee iat provides an appeal 
to a Court from a particular body does not necessarily that body a Court. Mr. 
Sukhtankar has also relied on s. 7 of the Act which ides that the Board shall 
have the same powers as are veted in civil Courts under Code of Civil Procedure. 
The very fact that the Legislature had to vest the Board ith powers which a civil 
Court passeases goes to show that the Board is not a The fact that similar 
powers which a civil Court possesses ‘are given ¢o this by the statute doeq not 
constitute it a Court. me A 

I, therefore, hold that no revisional application lies from orders of the Debt Adjust- 
ment Board and this applicatien is not competent. 
The mule must, therefore, be discharged With costs. 
A similar point aries it Civil Wẹvisiop Applications Nos. 233, 235, and 236 of 
1944. The rules on those applications will also be discharged. No order as to costs. 


Beford Mr. Justice Divatic and, ir, Justice Rajadhyaksha. 
NANAMIYAN WMARBHAI v. LAND ACQUISITION QFFICER.” 


Land Acquisition Act (I of 1894), Sec. 23(1) (ivy) —“ Damage ”—2Interpretation—Dameage 
from stoppage of an snlawful business—Brick-kiln, profis arising from—BDrick-kiln 
worked without permission of Collector—Business not lawful—Bombay Land Revenue 
Code (Bom. V of 1879), Secs. 48, 66. 

The word “damage” in a 23(1) (iv) of the Land Acquisitioh Act, 1894, means 
damage in carrying on a lawful business in a lawful manner, and if the earnings of sucha 
business are injurioualy affected by reason of cdmpulsory acqufkition of land, the caimant 
is entitled to compensation in respect of it. Damage flowing from the stoppage of a 
business carried on unlawfully (eg. a biick-kiln without permission of the Collector 
under s, 48 of the Bombay Land Revenue Cofe, 1879) is not covered by, the section. 


THE facts appear sufficiently from the judgment. 


el. I. Chundrigar, with K. T. Pathak, for the appellant 
B. G. Rao, Government Pleader, fos the respondent. 


RAJADHYAKSHA J. This is an appeal against an order made by the Joint Judge 
Of Ahmedabad in a reference made under 8. 18 of the Land Acquisition Act, 1894, 
against the award of the Special Land Acquisition Officer, Ahmedabad, in respect of 
Survey Nos. 178 and 180 which were notified for aequisition in September, 1935. 
Survey Nos. 178 and -180 together measured five acréw amd thirty-six gunthas and 
were purchased by the present appellant-claimant on May 17, 1934, for Rs. 3,500. Out 
of these five acres and thirty-six gunthas, five acres and eighteen gunthas were notified 
for acquisition for the purpose of constructing an aerodrome at Ahmedabad leaving an 
area of eighteen gunthas out of the said two survey numbers. The Land Acquisition 
Officer made an award at the rate of Rs. 320 ptr acre and allowed Rs. 180 for the mango 
trees standing thereon. Against that order the appeflant-claimant asked for a reference 
to the District Court, and the learned Joint Judge who heard the reference valued the 
land at Rs. 593 per acre. This was precisely the price which the claimant had paid 
when he purchased the land on May 17, 1934. The learned Joint Judge allowed Ra. 50 
as the fuel value of the mango flees and rejected the appellant’s claim for severance and 
for damages for loas of trade profitae The learned Judge was of opinion that there 
was no damage on account of severance as the remaining eighteen gunthas of land 
were contiguous to the adjoinifg Sufvey No. 181 which alao belonged to the claimant. 


* Decided February 28, 1945. Pr D. C Joshi, Joint Judge at Ahmedabad, in 
peal No. 80 of ; from the decision Compensation Case No. 60 of 1989. 
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The lands under acquisitifn were used for brick-makiag purposes the adjoiging 
Survey No. 181 was used for the same purpose. The learned Judge thought 
that no case was made for giving any compensation for damages on accoufit of 
severance. The learned J further thought that there was no case made out for 
granting damages for trade profits. Although the survey numbeg in question 
were used for brick- purposes, thé learned Judge considered that the brick- 
making was stopped in Agrı, 1937, two ‘months before the possession, of the Jand was 
taken, not on account of the impenging acquisition but because the claimant had 
stopped his business, as he did not consider it profitable enough to go on with it. In 
his view the claimant had “stoppéd business voluntarily m April, 1937, and was not, 
therefore, entitled to any damages for injurious affection to his earnings under 8. 23 
(1) (iv) of the Land Acquisition Act. Being of this opinion, he granted no campen- 
sation for los ôf trade profits. In case he wag wrorg if this view of his, he con- 
sidered that the claimant was entitled to Re. 1,000 for loas of trade profits for four 
months on the basis that the claimant waa making a profit of on an average Ra. 2,900 
per year. In his opinion, this period of four months was sufficient to permit the 
claimant to start his business elsewhere. The learned Judge further considered that 
the claimant would have been entitled to Rs. 1,000 on account, of the structures on the 
acquired lands in case the Court came to the conclusion that his business was stopped 
as a result of the acquisition. Being, however, of the opinion that the business had not 
come to.an end because of acquisition, he rejected in toto the appellants claim for 
lose of trade profits, In the end the learned Judge increased the Special Land Acquisi- 
tion Officers award from Rs. 2,212-10-0 to Rs. 3,773-140, mainly for the reason 
that he valued the land as a brick-field at Rs. 593 per acre instead of at Rs. 320 per 
The only pomt that has been urged by the learned counsel for the appellant is that. 

the learned Judge was wrong in granting no compensation for the loes of trade profits. 
The claim ia based on s. 23(1) (iv) of the Land Acquisition Act which lays down that 
“the Court shall take into consideration the damage, if any, sustained by the person 
interested at the time of the Collectors taking possession of the land by reason of 
the acquisition injuriously affecting his earnings.” And the question, therefore, for 
consideration is whether the claimant’s earning» were affected by reason of the acqui- 
sition of the properties at the time the Collector took possession of the lands in June, 
1937. The learned Judge of the lower Court seems to have come to the conclusiot 
that the claimant stopped his business voluntarily in April, 1937, as it was not euffi- 
ciently profitable. In our opirion, this conclusion of the learned Judge is not correct, 
and we must hold that the beBiness came to an end by reason of the acquisition of the 
property at the time the Collector took possession of the lands in June, 1937. The 
claimant himself has stated in his evidence, exhibit 170, that his brick-making kiln 
was stopped owing to the acquisition, ånd there is no serious croes-examination by 
the respondent on this point. The learned Judge has in paragraph 28 of the judg- 
ment dealt with the question of the adsptability of the lands round about this locality 
for the purpose of brick-making.”*But that paragraph only contains a general dis- 
cussion of the euitability of the lands in this locality generally for the purpose of 
brick-making. But it cannot be gainsaid that the two lands under acquisition as also 
Sarvey No. 181 of the claimant which adjoins those lands were being used for the 
purpose of brick-making, and the real point to be e®msidered is whether the brick- 
making business in these two survey numbers c#me to an end by reason of the acquisi- 
tion. The learned Joint Judge has referred to the fact that one Odhavji who had a 
brick-kiln in Survey No. 132 stopped his busines’ in 1932 and sold the land in 1935, 
and from this example the learned Judge concjudes that brick-making business was 
not profitable and hence the claimant also must have brought his business to an end 
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in April, 1937." In our opinion, this instance on which the Judge relies is by 
no means conclusive. Odhavji.had purchased the land fgf Ra 1,201 in 1929. He 
carried on the brick-making business for three years and y when the capa- 


city of that land for brick-making was exhausted, he the land in 1935 to one 
Kuberdas begause he realised Ra. 5,500 op account of potentiality for building 
Purposes. From this example we cannot cqpclude that claimant ceased to use 
the land ander acquisition for brick-making busines in April, 1937, because he con- 
sidered that it was no longer a profitfble busines. The mowe serious argument, how- 
ever, in sapport of the learned Judge's view is that jhe i himself stopped busi- 
new of brick-making in April, 1937, even in Survey No. 181 which was not notified 
for acquisition. And the leamed Government Pleader has attempted to support the 
conclusion of the lower Court by sayingeth&t this action of the claimant himself in 
closing hia Business in Survéy ‘No, 1$1 in April, 1937, showed that the claimant con- 
sidered that it was no longer profitable to go on with it We do not think that the 
submission of the learned Government Pleader is correct. It is true that the claimant 
ceased’ to do business of brick-making in Survey No. 181 which adjoins the lands 
under acquisition in April, 1937. But this may be due to several reasons, It is 
possible that Survey No, 181 in which the claimant had started a prick-kiln in 1934 
may have been exhausted by April, 1937. It may also be that having found that 
practically the whole of Survey Nos. 178 and 180 were being acquired, he may not 
have thought it worthwhile to continue business in the remaining Survey No. 181. 
There is evidence to show that Survey No. 181 with only eighteen gunthas remaining 
out of Survey Nos. 178 and 180 could have provided earth for brick-making for only 
one year more. And, lastly, there is the fact that the adjoining lands were being pur- 


chased by Kuberdas on account of their building potentiality. We cannot, therefore, - 


gay that if the lands under acquisition had not been acquired, the claimant’s business 
of brick-making could not have gone’on. The claimant seems to have stopped making 
kaccka bricks in the lands under acquisition ih April, 1937, in anticipgtion of their 
Seing taken possession of by Government, a notification for which actually appeared 
only three or four weeks thereafter. Moreover, there is a definite finding of the learned 
Jadge that on an average the claimant was making a profit of Rs. 2,900 per year out 
of his Hansol kiln from the lands under acquisition. And, lastly, there is the fact 
that in the award the learned Land Acquisition Officer has stated that when he went 
fo inspect the lands in July and August of 1937, the newly burnt bricks were being 
carted by the claimant in motar lorries. We are, ‘therefore, of opinion that it must 
be held that the claimant’s eamings in Survey Nos. d78 and 180 were injuriously 
SIEU Dy Tea GE ie eer ion HE fhs Hime yha aie Collecta toak; sen 
of the landa in June, 1937. 

That baing oo) ihe question Arika hehe tha’ claimant ts enke ta any compe: 
sation. Under ordinary circumstances the olfimant would have been entitled to com- 
pensation in view of thé conclusion to which we have come. But in this particular 
case there is the further complication that the claimant had not acquired permission 
of the Collector for using the land for non-agriculetal purposes. So im a strict sense 
the business was not being legally carried on. In our opinion, the word,“ damage” 
in s 23(2) (iv) must be construed as damage in carrying on a lawful business in å 
lawful manner, and if the earnings of such a business are injuriously affected by reason 
of the acquisition, then the cljimant would ‘be entitled to compensation in respect 
thereof. ‘Fhe claimant admits that he¢iad not obtained the permission of the Collector 
under s. 48 of the Bombay Land Revenue Code for using the land for non-agricul- 
tural purposes, and under s. 68 of the Bombay Land Revenue Code the claimant was 
not only liable to be fined but was also liable to be evicted at any time when the 
Collector chose to do so. It cannot, therefore, be said that if there was no acquisition 
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and if the possession of lands had not been taken in June, 1937, the claimant weuld 
have been entitled to on his business and earn profits therefrom. It is quite 
conceivable that he may gs Heidel cian Eee GF te Cale It can be 
said, therefore, that the bu which the claimant was carrying on was not a lawful 
business, and in our opi the damage ting from the stoppage of euch brsiness 
is not the damage contemplated in a. 23(7) (iv) of the Land Acquisition Act. In this 
connection we would referfto r. 4 of the rules framed under s. 2 of the Englieh Acqui- 
sition of Land Act, 1919% That rule é in these’ terms : 

“ Where the value of the lgnd increased by reason of the use thereof or arfy premises 

thereon in a manner which could be restrained by any Court or is contrary to law or is detri- 
mental to the health of any inmates of the premisea or to the public health, the amount of 
tbat increase shall not be taken’ into accouns.” 
As pointed out eby Om Prakash at page 275 of his boole on ‘ ‘Compulsory Acquisi- 
tion of Land in British India,” the object*of this rule is to remove from the consi- 
deration of the arbitrator any increased value owing to the premises being. used for 
purposes not permitted by law. He observes : 

“For example the premises might be used for the purpose of business, “whereas the covenants 

in the lease limited its user to private’ purposes only. In such case the Court could grant 
an injunction restr@ining such user. Again, the premises might bå used aa a brothel, and a 
larger rental might be paid to the landlord by reason of such user. Compensation based on 
such increased rental might possibly be claimed by the pewon or persons interested in the 
premises, but the above rule would render such a claim unarguable.” 
We consider that the reasoning on which r. 4 of the rules framed under s. 2 of the 
English Acquisition of Land Act, 1919, is based, should be applied in construing the 
word “damage” as used in s. 23(1) (tv) of the Land Acquisition Act. The learned 
counsel for the appellant» argued that as the Collector had allowed the use of the land 
for brick-making purposes for two years, he might have allowed its continued user 
for that purpose if the lands under acquisition had not been taken possession of. We 
cannot assump that the Collector was “aware of the pnlawful user of the land by the 
claimant, nor can we presume that the Collector would after becoming aware of this 
unlawful use have granted permission for the continued use of the land for brick- 
making purpose. The fact remains that the land was being used for brick-makifig 
purposes unauthorizedly and that the claimafit had rendered himself liable to be 
evicted at any time by the Collector. Whether the Collector would have evicted the 
claimant or not is a matter of pure speculation. In any case the business which thé 
claimant was carrying on was not in accordance with law, and we cannot hold that 
the damage resulting from the stoppage of such a business is a “damage” within the 
meaning of s. 23(1) (iv) ofefhe Land Acquisition Act. 

We are, therefore, of opinion that the claimant is not entitled to any compensation 
under this head. This was the only point argued in appeal. 

In our opinion the appeal fails. As ‘the point on which the appeal fails was not 
taken in the lower Court, we direct that the parties will bear their own costs of the 
~ appeal. 
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2 Before Mr. Justice Macklin and Mr. Justice Rajadhydksha. 
eALIMOHAMED JUMARDIKHAN v. SHANKAR POTE." 
Workmen's Compensation Act (VIII of 1923), Secs. 30, D, 2(1) (n), 5(b)—Awarding 
4 compensation—Appeal—Question of law—" Notice of the accident,” —" Accident ”— 

“Bmployed for the purpose of "—Intergyetation—Deily lubourer—Course of tmploy-° 
omeni—Celculation of wages. 

Under 8. 30 of the Workmen's Compensation Act, 1923, the ‘High Court is not entitled 
to interfere with the findings of f&ct arrivedeat by the Gommissloner for Workmen's 
Compensation except on a substantial question of law, and that includes a finding of 
fact which is not based upon evidence. 

The words “ notice of the accident” appearing: in s. 10 of the Act do not*mean “ notice 
of the details of the accident”. A wide agd unnecessary extension to the word “ acci- 
dent” which may defeatethe, claimgto Cimpensation ought not to be lightly given. 

Fenton v. Owns of Skip Kelvin, referred to. 

A person who is riding a lorry to work as a labourer to load it with goods is a work- 
man “employed... for the purpose of the employer’s trade or business” and is a work- 
man within the meaning of the term as defined in s. 2(2) (a) of the Act. Such a person 
ia deemed to be acting jp the course of his employment. The phrase “ employed for the 
Purpose of” is not identical with the phrase “ employed in”, 

Ellerman s City and Hell Lines v. Thomas, relied on 
Parsu v. Bombay Port Trust? not followed. 

Compensation awarded to a workman employed only-for a day for injuries suffered 
by him can be calculated on the basis of his average daily wages multiplied by’ thirty and 
divided by the number of days of continuous employment in order to arrive at his 
monthly average wages. 

THE facts appear sufficiently from the judgment. 
K. P. Karnik, for the appellant. 
P. S. Bakkale, for the respondents. 


MACKLIN J. ids iad, spool’ annieab EE Ge Actas TE 
for Workmen's Compensation. He has awarded Rs. 810 on account of an accident 
caused te a daily labourer who was travelling in her employers motor lorry for load- 
ifg and unloading the lorry with bricks. The accident occurred on June 25, 1943, and 
death took place three days later ; bet notice of the accident was not given by the 
representatives of the injured woman until July 22, and failure to give adequate notice 
“is one of the grounds of this appeal by the employer. 

This Court is not entitled to interfere with the findings of fact arrived at by the 
Commissioner for Workmen’s Compensation except oma substantial question of law, 
and that would of course include a finding of fact which’was not based upon evidence ; 
and it has been argued in this appeal that the Commissioner was wrong in his finding 
that the injured woman was employed by the employer. There is however evidence 
in that respect, though it is not particularly bod evidence. The evidence of the driver of 
the lorry is that she was engaged on the road by the employers mukadam, who himself 
was in the lorry at the time ; and though there is the evidence of another occupant of 
the lorry to the effect that the employment was bẹ “the driver, and though the muster 
roll (as ia not unnatural) does not contain any mention of this woman having been em- 
ployed that day, there is undoubtedly evidence on which it was possible for the Comt- 
missioner to come to his finding, and it is therefore not open to us to interfere. We 
take it that she was in fact in the employ of fer employer at the time of the accident. 

The next point argued is that the daim cannot be sustained in view of the want of 
adequate notice. PP epa 

* Decided, March 1, a irst Appeal tlon No. 763/B 35 of 1943. 

No. 4 of 1944, from the Hee 1 [1925] 2 K. B. 473. 
Tyengar, Additional Commissioner for Work- 2 re 39 Bom. L. R. 1230. 
men’s Compensation, Bombay, in Applica- 3 (1929) 31 Bom. L. R. 1304. 

R. 108, ° j 
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given as soon as practicable after the occurrenc® of the accident. But $t also prowdes 
that failure to give p notice wil not bar a claim if the employer had knowledge 
of the accident from some ¥ther source at or about the-time when it occurred. $t is 
stated in the course of the judgment before us that the employer admitted the receipt 
Of a telephone mesage from somebody unknown on the day of the accident. We, have 
been unable to find any such admission inethe evidence in the case or if any written 
purshis to that effect ; but the notes of afguments are before us, and it is evident that 
the employer's learned counsel admitted in the cgurse of the arguments that hia client 
had received a telephone message. That would undoubtedly put the employer on 
enquiry, and in our view tht is af that is necessary to enable the employee to escape 
the consequences of failing to give notice. But I do not propose to go deeply into this 
matter. It is clear from the jedgment tha in the early stages of the case the question 
of want of notice was not pressed. In fact 1% isie wag raised on the point, and that 
is why there is no evidence on the point. The måtter was pressed only at the close of 
the evidence. We think that the learned Commissioner was justified in acting on the 
admission of counsel and finding that the employer had in fact notice from other sources. 

It ig argued that the words “ notice of the accident” appearing in s. 10 must mean 
“notice of the details of the accident”. But we see no justification for reading into 
the section words which are not there; and (though this point does not seem to have 
been definitely decided) I may refer to the case of Fenton v. Owners.of Ship Kelvin, 
and in particular to the remarks of Mr. Justice Atkin towards the end of the judgment, 
where approval is given to an earlier dictum that the question of notice ought not to 
be measured in very nice scales and it is said that a wide and unnecessary extension 
to the word “accident” which might defeat the claim to compensation ought not to 
be lightly given. 

It is next argued that the deceased Was not a workman within the meaning of the 
Act even on the facts found. “ Workman” is def[ned in s. 2(1) (#), and it includes 
a person who is employed on monthly wages not exceeding Rs. 200 in any such capa- 
city as is specified in sch. IJ. There is the authority pf this High Court in Ellerman’s 
City and Hall Lines v. Thomas? to show that monthly wages not exceeding Rs. 300 do 
not restrict the definition of workman to people who are in fact employed on*monthly 
wages, thereby excluding people on daily wages. An addition was made to ech. II By 
Government Notification No. 7685, dated Mafth 1, 1938, so as to include persons 
employed for the purpose of loading or unloading any mechanically propelled 
vehicle or in the handling or transport of goods which have been loaded into” 
any mechanically propelled vehicle. On the authority of a case decided by a 
bench of this High Court in Persu v. Bombay Port Tiust, it has been argued that the 
words “employed for the perpos of” and the words “employed in” mean exactly 
the same thing, so that an accident which occurred while the employee was on the way 
to work could not be the subject of a claim to compensation, it not having occurred 
while the employee was employed in the 2¢tual work. That case, however, could have 
been decided more appropriately on a different ground altogether, namely that the 
person who suffered the accident was at the time of the accident acting altogether outside 
the scope of his employment and rot merely acting in something that was incidental to 
his employment but was not the actual employment. In the present case it could hardly 
be accepted that the lorry, which as we know was being driven to a brick field for the 
purpose of picking up bricks, should be expected to wait at the brick field while the 
person injured walked ; and we take it therefore that hier travelling to the brick field 
was within the scope of her employment. There is a later case of this High Court 
to which I have already referred, Elerman’s City and Hall Lines v. Thomas, in which 
a’ man was drowned after the work had come to an tnd and was yet held to be a 


1 eee 2 K. B. 473. 3 $ (1929) 31 Bom. L. R. 1304. 
2 (1937) 39 Bom. L. R. 1230. 
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the meaning.of the Act. We consider ourselves free to follow the 


later of these two decisions. In our view the injured was not only killed in 
the fourse of her employment but was also a workman within the meaning of the Act. 
Lastly, it is argued that the calculation of wages is Compensation is based 
upon, mon: wages, and this women was employed only for a day. The learned 


Additional has followed s. 5¢b), which admittedly applies to the case; 
and on the basis of that section he has estimated the average wages of a workman em- 
ployed on similar work in the same Jocality, basing his calculations upon the present 
employer's own muster rolls. He finds that the ‘average daily wages would be fourteen 
annas, and he has multiplied that sum by thirty fw the purpose of finding monthly 
wages. It is argued that this method of calculation takes no account of Sundays, on 
which the employee would not be earning rgoney, but also takea no account of bank 
holidays or days of absence of sickness ;“hnd it is suggested that weeshould send the 
case back for finding the average andant spent in every monoth by an employer in the 
locality having regard to these possibilities of deductions. But we note that s. 5(c) 
(though not applying to the particular case with which we have to deal) calculates 
monthly wages by multiplying the total wages earned by thirty and dividing by the 
number of days of continous employment ; andethis method certainly does not take 
into account any days Of absence on account of holidays or sickresa. There is no 
reason to suppose that the calculations of the learned Additional Commissioner are 
in any way wrong. 

The result is that the appeal fails on all points and is dismissed with costs. 


Before Mr. Justice Chagla. 
HAFIZULLA LATIFF SAHA v. WAKF COMMI?PTEE, KOLABA.* 


Court-fees Act (VII of 1870), Sec. 74iv) (c), art. 17(iiti)—Swits Valuation Act (VII of 

1887), Sec. 8—Bombay Civil Courts Act {XIV of 1869) —Sus for declatation— 
e Cognizence of such suit—Muyalman Waki *Act (XLII of 1923)—Maussalman Waki 

(Bombay Amendment) Act (Bom. XVIII of 1935). 
A suit to obtain a declaration that certain property is not wakf within the meaning of 

* the Mussalman Wakf Act, 1923, and is not liable to registration under the Bombay Amend- 
- ment Act, 1935, is governed by s Mir) (c) and not by art. 17(##) of the Court-feea 

Act, 1870. 

e Such a suit is, therefore, cognisable by a Subordinate Judge of the Second Class al- 

though the property is valued over Rs. 5,000. 

Midnapur Zemindary Company, Ld. v. Secretary of Stete for India, relied on. 

‘THE facts appear sufficiently from the judgment. °, 

K. N. Dherap, for the applicant. 

Y. V. Dizit, for the opponent œ , 

Cacia J. This application raises the qilestion of the pecuniary jurisdiction of the 
learned Second Class Subordinate Judge’s Court at Panvel. The plaintiff filed the 
guit for a declaration that certain darga and ‘other properties belonging to the darga 
were not wakf within the meaning of the Mussalmfan Wakf Act of 1923 and were not 
liable to registration under the Bombay Amendment Act of 1935. The learned Suh- 
ordinate Judge held that the Court had no furisdiction to try the suit as it exceeded 
the pecuniary jurisdiction of the Court. ` He eld that the value of the properties ex- 
ceeded Rs. 8,530. From that decision of the learned Subordinate Judge an appeal was 
preferred to the learned Assistant Jude of Thana who confirmed that decision. It is 
from the order of the learned Assistant Judge that this revisional application is preferred. 

* Decided, o. B68 of 1944, from Civil Revision Thana, in Miscellaneous Appeal No, 2 of 
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sion of D. B. Katpitia, Assistant Judge at 1 (1916) L L. R. 44 Cal, 352, 
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The main question that falls to be determined in ordet to ascertain ther the ¢ial 
Court had pecuniary jurisdiction to try the suit or not ia whether this suit falls 
a. 7 (iv) (c) of the Court- Act, 1870, or whether it falls under art. 17 (ii) of the 
second schedule to that Act. The view that the lower appellate Court took was that this 
* was a suit to obtain a declaratory decree where no conspquential relief wag prayed and, 
therefore, it fell under art. 17, sub-cl, (iif and s. 8 of the Suits Valuation Act, 1887, 
did not apply. The contention, on the other hand, of Mr. Dharap for the petjtioner is 
that the suit falls under 8, 7(iv) (c) of the Court-fees Act and is a suit which asked for 
a declaratory decree and also a consequential relief following upon the declaration. It 
is clear to my mind that what tH plaintiff wants in this suit is first and foremost a 
declaration fhat the properties are not wakf within the meaning of the Mussalman 
Wakf Act of 1923. If be gets å declaratior foom the Court, he wants further a declara- 
tion that the préperties are not liable to registr@ion umdér the Bombay Amendment 
Act of 1935. Now it is to be noted that the plaintiff can only get the second declaration 
provided he gets the firet ; or, in other words, the second declaration is consequential 
upon the first. It has been argued by Mr. Dixit on behalf of the opponent that in order. 
that a suit should fall within s. 7(iv) (c) of the Court-fees Act, the consequential relief 
prayed for by the must be a telief other than a declaratory relief. In this case, 
according to Mr. , the most that can be said is that the plaintiff has asked for 
tro decla sa duns in which case i the decree 13 passed, SE would tll be: a declacatccy 
decree without any consequential relief. I fail to see why the expression “ consequen- 
tial relief ” in e. 7(tv) (c) of the Act should be read as consequential relief other than 
a declaration. It is importing into the section words which do not find a place there. 
All that s. 7(#v) (c) requires is that the plaintiff must sue for a declaratory decree; 
and if it is open to him fo get any consequential relief following upon the declaration 
then, if he asks for such a relief, the euit falls within that sub-clause. Now in this case, 
as I have pointed out, the plaintiff has asked for | declaration that the properties are 
not wakf. The only relief consequentigl upon that declaration which he could ask in 
this suit waa°a further declaration that the properties are not liable to registration 
under the Bombay Amendment Act of 1935. In doing so to my mind he has complied 
with the provisions of s. 7(iv) (c) of the Court-fees Act. 

My attention has been drawn by Mr. Dhargp to a decision of the Calcutta High 
Court in Midnapur Zemindary Company, Ld. v. Secretary of State for India.» In that 
case the plaintiffs prayed for a declaration (a) that they were occupancy ryots and 
(b) that the entry in the record-of-rights showing them as tenure-holders was a nul- 
lity ; and the Court held that the suit fell under s. 7, sub-cl. (iv) (c), of the Court- 
fees Act, inasmuch as the sesond declaration was a consequential relief within the 
meaning of that sub-clause. “The facts of that case are very similar to the facts I am 
considering in this revisional application. There too the main declaration sought was 
that the plaintiffs were occupancy ryote. On that declaration being given by the 
Court, the other declaration that the entry in the record-of-rights showing them as 
tenure-holders was a nullity would follow as a consequence. Undoubtedly the matter 
would be different if the plaintiff in p sult asked for two independent declarations. Then 
obviously the suit would not fall under s. 7, sub-cl. (iv) (c), of the Court-fees Act. But 
when in a suit the plaintiff asks for two declarations and the second declaration is not 
an independent declaration but merely orfe which is consequential upon the first, to my 
mind it isa suit to obtain a declaratoryerelief where copsequential relief is prayed for. 

The order of the lower appellate Court was, therefofe, wrong and must be set aside. 
The suit will go back to the learned Subordinate Judge to proceed with on merits. 
The opponent must pay the costs of this application gnd the costs before the lower 
appellate Court. 

Rule made absolute. ‘ 

1 (1916) I. L. R. 44 Cal, 382, 
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7 Before Mr. Justice L3kur ond Mr. Justice Bovdekar, ° 
PIROJSHA BHICAJI v. DADABHAI WERSASJI.* 


Civil Procedure Code (Act V of 1908), O. XLVIII, r. 1(1), 0. ALY, +. 8(b)—Admission of 
appeal to Privy Council—Notice to eee ee such notice requires payment, 
of proces# fee. ° 
culls deel ee ae care Saath ea eee ae XLV, r. 8(b), of the Civil 
Procédure Code, 1908, giving an intimation by the Court to the respondents that an 
appeal to His Majesty in Council has been afimitted, is n&t liable to any process fee 
under*O, XLVII, r. 1(2), of the Code, isasmuch gg the ngtice is a mere intimation and 
does not require the other party to appear in Court. j 5 


THE facts appear from the judgment. | ga . 


Pochaji Jamshedji, for tè dppelaĝt. j 
N. N. Majmudar, for respondent No. L 
D. V. Patel, for respondents Nos. 3, 5, 6, 11, 12, 13 and 18. 


Loxur J. In this case security has been furnished and deposit has been made as 
directed. The appeal has been declared as admitted under O. XLV, r. 8(a@), of the 
Civil Procedure Code, 1908. Notice of the admission of the appeal has to be given 
to the respondents under O. XLV, r. 8(0), of the Civil Procedure Code, and a question 
has been raised as to whether process fees have to be paid by the appellant for the 
said notice. 

It is urged on behalf of the appellant that it has been the practice of this Court not 
to levy process fees on such notices. 


We have ascertained from the office that the practice has got been always uniform. 
In some instances fees were levied on such notices; but in a majority of the cases no 
process fees were levied. . 

Under O. XLVIL, r. 1, sub-r. (1), every process iesued under the Code shall be 
served at the expense of the party’ on whose behalf it is issued, unless the Court other- 
wise directs. In the firet place, the notice required to be given under O. XLV, r. 8(b), 
is, not a process, and, secondly, it is not issued on behalf of either party, but it is a 
mete intimation given by the Court tg the respondents that the appeal has been ad- 
mitted. The notice required to be given under O. XLV, r. 3, sub-r. (2), is to call upon 
the opposite party to show cause why a certificate should not be granted; but the 
notice under O. XLV, r. 8(b), does not call upon the respondents either to appear or 
to oppose any prayer made by the appellant. Accordigg to Wharton’s Law Lexicon, 
14th edn., a process requires the defendani to appear om a certain date. It is a call 
of authority or an admonition to appear in Court. But where the opposite party is 
flot required to appear in Court, and the notice amounts to a mere intimation, it can- 
not be regarded as a procese. Thus, for instance, under O. XX, r. 1, the Court, after 
the case has been heard, is required to pronounce judgment in open Court, either at 
once or on some future day, of which due “notice” is to be given to the parties or 
their pleaders. Although the word “notice” appegss in the mule, it does not amount 
to ‘process’, but only an intimation, and hence does not require any process fee to be 
paid by either party. Rule 98 on page 24 of the Rules of the Bombay High Court 
Appellate Side, sets out the table of fees to be levied for serving and executing pro- 
cesses issued by the High Court,in its appellate jurisdiction. That table has no appli- 
cation to notices, which do not to processes, but are merely an intimation to 
the parties. The difference between notice required to be given under O. XLV, 
r. 3(2), and O. XLV, r. 8(b),.can þe easily seen from the forma of the two notices 


* Decided, March 7, 1945. Civil A = No. 1164 of 1940), 
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under the two rules as given in Appendix G of the Gode. ' The f notice d8 a 
process, while the latter is\a mere iftimation. 

We, therefore, hold that \no fee is to be levied on the notice to be given të the 
_Tespondents under O. XLY, r. 8, of the Civil Procedure Code. 


Before Mr. Justica Macklin, end Mr. Justice Rajadhyehsha, ` 
BIRDIBAI MOHANLAY, v. CHUNILAL CHANDMAL.* 


Latters of administretion—¥ apker in joint Hindu femily as fesscdidge Application sek letters 
of adminjstration by widow in respect of share certificated end bank deposits—W kether 
application to be made in respect of whole joint family e whether 
exempi from court-fees—Court-fees Act & of 1870), Sec. 19-D. 

When the manager of a joint Hindu or the father died posemed- of joint 
family properties and also of certain other ‘properties in which all the coparceners have z 
‘beneficial interest but of which the legal title vests in the deceased, eg. shares in joint 
stock companies or bank deposits, it is competent to take out letters of administration 
limited to that part of the property the legal title of which vested in the manager or the 
father. 

A Hindu widpw on her own behalf and as the guardian of her three minor eons applied 
for letters of administration of the moveable property of her husband who formed a 
joint family with his sons, The moveable property consisted mainly of shares in joint 
stock companies and certain bank deposits. On the questions whether the application 
ought to have been made in respect of the whole joint family property, both moveable 
and immoveable, and whether the court-fees were chargeable in respect of the properties 
mentioned in the application :— 

Held, that the application as it stood, confindd as it was to the moveable property, 
waa in order and thatthe application? was exempt from the payment of court-fees under 
e. 19D of the Court-fees Act, 1870. 

Bank of Bombay v. Ambalal Sarabhei) Sri Ram v. Collector, Lakore,? Colector of 
Kaira v. Ghunilal and Keskavlal v.eCollector of Ahmedabad, followed. 
THE facts are stated in the judgment. 

D. A. Tulzapurker, for the appellants. . : , 
No appearance for the respondents. 

iB. G. Rao, Government Pleader, for the Govtrnment. 

RAJADHYAKSHA J. The facte that have given rise to this appeal may be stated iy 

a very narrow compass, and they are as follows :— 

One Mohanlal died on Apri] 17, 1940, leaving three eons and a widow. The sons 

were minors and the widow pes their natural guardian. Thereupon the widow on ber 

own behalf and as the guardian of her three minor sons applied for letters of adminis- 
tration of the moveable property of Mohanlal consisting mainly of shares in joint stoc® - 
companies and certain deposits. There wps no opposition to the application, but the 

learned Judge was of opinion that the application ought to have been made in respect . 

of the whole property, both moveable apd immoveable, and further that court-fee was 

chargeable on the whole of the esteje. In this appeal it is contended, firstly, that the 
lamed Judge was wrong in holding that an application should have been made with 

respect to the whole of the property, and, secondly, that the lower Court was in error im 

coming to the conclusion that the property was not exempt from court-fee, although 

the property in the hands of Mohanlal aas a joint family 
There has been no appearance for the oppongots-refpondents, but as the decision of 


e 


* Decided, March 8, 1945. First s. C. 2 Bom. L. R. 467. 
No. 256 of 1941, from the decision of §. R. 2 419427 A, L R. Lab. 173, F.B. 
Kaprekar, et at 3, (1904) I. L. R. 29 , 
Ahmeta in cation No. 137 of 1940. > $C 6 Bom, L. R 652, 

(1900) I. L. R. 24 Bom. $50, 4 (1923) 25 Bom. L. R. 1240, F.B 
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questi 


both the arising in this appeal wae in some measure likely to affect the public 
reventie, a notice was ordered to be issued to the Governngnt Pleader. 
AS regards the first contention, the question is whether letters of administration can 
be issued limited only to a part of the estate of the deceased who was a manager of 
the jgint family property, viz. that part which consists of shares in joint stock com- ° 
panies. The“learned Government Pleader Ñas not been able to cite any provision of 
law or apy decision of any High Court which requires that if such an application ia 
made it must be made with respect to the whqje of the joigt family property of the 
deceased. , There is no doubt as to what the legal position is with respect to the personal 
property of the deceased. Under s. 273 of the Indifin Sufceasion Act “Igtters of ad- 
ministration have effect over ajl the property—moveable or immoveable—of the de- 
ceased throughout the province in which the eme is grarited and is conclusive as to the 
representative title against all the delgtore of the deceased and all persbòns holding pro- 
perty which belonged to him”. Section 278 lays down the requirements of an appli- 
cation for letters of administration. Under cl. (d) of subs. (1) the applicant has to 
state the amount of assets which are likely to come to the petitioner's hand. When _ 
the lettera of administration are granted, they are, under s 290, granted in the form 
preacribed in sch. VII and ‘that schedule says ° 
“I, the District Judge*of...hereby make known that on the... day of....letters of 
administration of the property and credits of... late of...... , deceased, were granted to.. 
of the decessed, he having undertaken to administer the same and to make a full and true 
inventory of the said property and credits and exhibit the same in this Court.” 
It would appear from these provisions of the Indian Succession Act that when re- 
presentation is taken out to the aseets of the deceased person, it ia taken out with 
respect to all hig asedts and not with respect to only a part of them. There are other 
provisions of the Indian Succession Act which *enable letters’ of administration to be 
taken out limited by certain circumstances ; for instance, under ch. II letters may be 
taken out which are limited in duration. Letters may also be taken out for specific 
Purposes, but there is no provision, except in s. 250 and in s. 255, which enables lettere 
being taken out only with respect to a part of the assets of the deceased person. The 
implication, therefore, is that in every case the representation must be taken out 
with respect to all the assets of the deceased person. That this is a0 can be seen by 
_ contrasting the provision relating to tfe letters of administration with those relating 
| to the grant of a succession certificate. Under Sch. VIH to the Indian Succession Act 
When a succession certificate is issued, it is issued with respect to certain specified debts 
and securities only, and the succession certificate operates only with respect to those 
debta and securities. Then there is a provision made tp s. 376 for the extension of 
succession certificates to cover other debts and securities.° The absence of provisions 
aimilar to these with regard to the grant of letters of administration would suggest that 
when letters are taken out they must Be taken out in reapect of all the assets of the de- 
ceased and, therefore, there is no occasion either for specifying the details of the assets in ° 
| the application or for the extenaion of the letters of administration. Although this is the 
position eo far as the personal assets of the dectased are concerned, the position is not 
quite the same when the deceased dies in posseasior? of the joint family properties. In 
the case of a joint family property both the legal and the beneficial interests vest in, 
the whole body of coparceners, and on the death of the manager or the father as the 
case may be his interest becomes extinct, and the property passes by survivorship to the 
remaining body of coparceners. In the case of a joint family property, therefore, there 
is no occasion for taking out letters of #@ministration because the legal title has already 
passed on the death of the manager or the father to the whole body of coparceners. 
But in the case of shares of jdint stock companies which stand in the name of the 
manager or the father, the legal title vests in the manager or the father and the bene- 
r ficial interest thereof remains in the whole body of coparcenere In such a case the 


~~ 
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joint stock companies require that Jettera of minirgtion must be faven out; for 
in the case of shares the title to the shares vests vis-a-vis the companies in*the 
person in whoæ name the stand. It is the exclusive property of the registered 
_ Shareholder and letters of administration are taken out in order to enable the com- 
pany to transfer the shares from the name of the deceased person to the name of the 
person representing the estate of the deceased. This was decided in thesrase of “Bank 
of Bombay v. Ambalal Sarabkai+ Tit learned Chief netics observed as follows 
{headnote) ; å 
ipoe a hare a the Baok ow he pae a a a aa eaa 
as far as the Bank was condtmed, he exclusive property of its registered holder, and that, 
therefore, the sole surviving coparcener-of a deceased Hindu cannot demand that the Bank 
of Bombay should by reason of*his survivoghip register Him as a shareholder in respect of 
eee eae eee eee ere ' 
Referring to the argument that the beneficial nterest in the, share also passed by 
survivorship and ‘the share would not, according to the words of s. 4, vest in the exe- 
cutor or the administrator, the learned Chief Justice observed as follows (p. 358) : s 
„. this argument is founded on an obvious fallacy ; confuses the legal “title and :the 
beneficial interest, and assumes that bečhuse the belieficial intecSt bas minvived, the legal title 
must follow suit, e a a a a Oe 
cerned, and that-has not survived.” 


It Ís for thie reason that letters of administration are taken out in order to obtain 
representation to the assets of the deceased manager or the father in respect of the 
shares in the jomt stock companies. ' This very point was considered in a full bench 
ruling of the Lahore High Court in Sri Ram v. Collector, Lakore,? and the question 
was framed as follows :«Whether in Wew of the admitted fact that the deceased was 
a member of a joint Hindu family with the petitioner and others letters of adminis- 
tration could’ at all be granted to the pelitioner or any other person ia respect of any 
part of the pyoperty held by him in ceparcenery with his sons, and the ahswer of the 
full bench was that they could be so granted. With ‘respect, we are in agreement with 
the view taken by the full bench of the Lahore ‘High Court aid we`are of opinion that 
when a Hindu manager of a joint Hindu family or the father dies possessed of the joint 
family properties and also of certain other pgoperties of which (although members 
of the coparcenery have beneficial interest in it) the legal title vests in him, it is com- 
petent to take out letters of administration limited to that part of the property, 
the legal title of which vested in the manager or the father. . When, therefore, ag if 
the present’ case, the applicant applied for letters of administration with respect to all 
the shares of the joint stock, eompanies standing in Mohanlal's name, the legal title to 
which (as distinct from the beneficial interest in them which belongs to the whole body 
of coparceners) vested in him, she was asking fpr letters of administration in respect 


« of the assets of the deceased ; for underea, 217 of the Indian Succession Act, letters of 


administration can be taken out only with respect to the aseta of the deceased. in the 
case of intestate succestion. The bene§cial interest in the other joint family property 
had already passed by survivorship and was no longer an asset, of the deceased to’ 
which representation was required to be taken out. There is, therefore, nothing irregular 
‘in asking for letters of administration with respect to the shares in the joint stock com- 
panies without mentioning in the application all the other property belonging to the 
joint Hindu family. In fact this ia the*practice whichis invariably adopted ; and even 
if we are wrong in the view we take, we should þe mott reluctant to change the practice 
Which has been in vogue for eo many years and which has received the implied recog- 
nition of this Court in various cases. I have algeadyereferred to the case of Bank of 


1 A et aoa 1942 I. 
mae er ea A 2 I ] A. L R. Lah, 173, F.B. 
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Borgbay v. Ambalal Sarabhai., In the*case of Collector of Kaira v. Chunilal! an appli- 
catton for letters of administration was entertained only yh respect to the shares in 
the ġoint stock companies without it being made on the applicant to include 
in the application all other joint family properties in the possession of the deceased 
person. unther inthe. Hill bench: case of Keskaviat v Collector of Ahmedabad? it was. 


held that œ e 

“where, in a joint Hindu family governed by*the Mitakshara, on the death of the father, 
the son dpplies for limited letters of administration to the property, standing in the 
name of the father, the grant of letters [of adminisftation] is from payment of Court- 
fees.” s ee ° 


It is true that the decision in that case mainly related to the liability to ‘the payment 
of court-fees, but the learned ‘Chief Justico in the course of his judgment obeerved 
that there was no dispute aboyt the gighf’to the letters of administration. There also 
the estate included certain shares of varibus companies registered under the Indian 
Companies Act, and the application for letters of administration was entertained from 
the two eons in respect of the shares which came to their share on a partition after 
the death of the father. We are, therefore, of opinion that in the present case the 
application as it stood originally,—confined as ite was to the property in the form of 
share certificates and bank deposits, —was in order and ‘that the ledtned Judge was in 
error in directing the applicant to include all the other property of which the deceased 
died poesessed though that property was a joint family property the beneficial interest 
of which had already passed to the survivors on the death of Mohanlal. 

The second -question is whether any court-fees were payable in respect of the pro- 
erties mentioned in the original application. It has been held by a full bench of this 
Oout in De case 10 WCHL Bage gast setan, VE Keshavlal v. Collector. of Akmega- 
bad, that - 

“where, in a joint Hindu family gowemed by-the Mitakehara, on the death of the father, 
the son applies for limited letters of administration to the family property, standing in the 
aaa a aaa ae 

fees,” t 
EEN Tally EE E OF dis Gade and E E E would 
be exempt from the payment of any. court-fee. The learned trial Judge, however, has 
distinguished that case from the one With which we have to deal and considered that 
the ruling did not apply because the applicant No. 1, viz. the widow of the deceased, 
was an heir and was not legally a coparcener. It is true that applicant No. 1 was 
not a coparcener in the joint Hindu family during the lifetime of her husband. She 
could not have asked for a partition during the lifetimlg of her husband although she 
could have obtained a share if there was a partition in the family. Section 3(2) of 


; the Hind Women's Rights to Property Act, 1937, however, provided that 


“when a Hindu governed by any school of Hindu Law other than the Dayabhag school 
or by customary law dies having at the time of his death an interest in a Hindu joint family 
ey ee el a ee ae (3), have in the property 
the same interest aa he himself had.” 


‘The interest of the widow, fisecinte Suites Sune Coclanice otter tha aaah oF Fak hie 
band and during the lifetime of the husband she has no interest in the property. The 
Position resulting from the Hindu Women’s’ Rights to Property Act, 1937, is sum- 
marised in the latest edition of Mulla's “ Principles of Hindu Law”, Sth edn, at p. 
26-a, as follows : 


“The statute was enacted to enlarge the rights of women, or as it, saya, to give better righta 
to them and there ig no indicatign that, except for this limited purpose, .the Legislature in- 
1 (1904) I. L. R, 29 Bom. 161, œ 2 (1923) 25 Bom. L. R. 1240, FB, 

s £. 6 Bom. L, R. 652. À oe . : 
R. 109. 
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E SE ET E E Ga ski eatyes 
provision that the widow of Ñ member"of a joint family is to have the same interest in the 
joint property as her deceased husband, and further the provision that she is entitiÑ to 
claim partition, would seem to indicate that mere devolution of the husband's interest would 
¢ not otherwise affect the joint family status as auch, or to confer upon the widow all the rights 
of a male coparcener other than those necessary for enforfing the rights expréssly conferred. 
on her.” ° 

_ Therefore, until the husband died the property was a joint family property and accord- 
ing to the full bench decision it was in the nature of a trust property. It js to such 
a property that s. 19-D of the Cofftt-fees Act applies irrespective of the fact that after 
the death of the husband applicant No. 1 got by the ial Act a right on par with 
the other members of the copércenery, bug which she did not share with them during 
her husband’s lifetime. If necessary we could ewen say that Mohanlal was a trustee, 
in the sense.of the full bench decision, of the interest of the other coparceners and of 
the contingent interest of his own wife—but a trustee all the same. We must have 
~ regard to the nature of the property in the hands of the deceased at the time of his 
death and not to, what rights come into being after his death. Section 19-D refere to 
“the moveable or immoveable property whereof or whereto*the deceased was possessed 
or entitled, either Wholly or partially as a trustee”. It is the ¢haracter of the property 
in his hands that determines the liability to the payment of the court-feea. If that 
in his hands is in the nature of the trust property, the application for letters 
of istration with respect to that property is exempt from the payment- of court- 
fees. In view of the full bench decision referred to above, it must be recognired that 
the holder of a joint Hindu family property governed by the Mitakshara law can be 
sgaid to have died possessed of such family property as a trustee. That is the view of 
the full bench of the Lalidre High Couft also in the case to which I have already made 

a reference, It has already been held in Gollector.of Kaira v. Chunilal that 


“the exemption of trust estates from the payment of ad valorem court-fee is not condi- 
tional on the Arcumstance that there had been a previows grant of probate or letters of ad 
ministration on which a court-fee had been paid. The exemption has reference to the 
of the property and not to the procedure adopted.” ‘ 


We must, therefore, allow this appeal, set agide the order of the lower Court and 
direct that the letters of administration should issue to the petitioners free from the 
liability for the payrbent of any court-fees in respect of the property which was origi, 
nally included in the petition. a 
` There will be no order a8 to, costs. - 

MACELIN. J. I agree, anf acoept the reasoning of my learned brother and have 
nothing to add on the legal question involved.. I note that there is undoubtedly a well- 
established practice of permitting applicgnts for ‘letters of administration to take out 
letters for a limited purpose. Whether thht is or is not a practice which ought to be 
permitted on general principles it is not for me to say. But I have been unable to 
find anything in the Indian Succegsion Act or elsewhere which cart be eaid to be defl- 
nitely inconsistent with euch a practice, and I think it would in any event be too Jate 
to challenge the practice now. We must stand by the decisions (of which there are 
plenty) in which the practice has been récognised. I note also that there is a practice 

. by which court-fea is not paid for letters of administration to property of which the 
deceased was a trustee. I have some doubts as to whetfier a. 19-D of the Court-fees Act 
justifies such an exemption in every case. Prinf& facie the section means that if lettere 
have been taken out which do not cover the trust property, still the holder of the 
letters would be allowed to deal with the trust property. But whatever the meaning of 
e 19-D, it is clear that it is as a matter of practice interpreted as giving a right to the 
administrator of the trust property to obtain lettera-without paying court-fee; and 
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if during his the decensed was a trustee of that property, it cannot, so far 2s 
pag a rb A le aac ar 
tratfon had herself a beneficial interest in the property, provided that all she is asking 
for is letters of administration and she is not asking for possession. 

= s > rory 

. Before Mr. Justice Lokur and Mr. Justice Bavdekar. 
AHMEDABAD MUNICIPALITY v. GÔVERNMENT OF BOMBAY.* 


e 
Bombay Municipal Boroughs Act (Bom. XVIII of 1925) Borough Municipality—Provident 
fds of its employees—Invesiment of funds—Anthoris ha pi ee ndim Trusts Act . 
CIT of 1882), Sec. 20—Local Authorities Jauns Act (IX of 1914) —Debentures issued by 
Munictpality—Investmene ofefundsein suck debentures. 
° A borough Municipality constituted fmder the Bombay Municipal Boroughs Act, 
1925, is at liberty to invest the provident funds of its employees in debentures iesued by 
it under the Local Authorities Loans Act, 1914, and is not restricted to securities men- 
tioned in a 20 of the Indian Trusts Act, 1882, in catea where the Municipality does not 
make itself a trustee in wespect of the fund. ° 
THE facts appear frofa the judgment. : 
J. C. Skak, with N. C. Shak, for the appellant. 
S. G. Patoardhen, Assistant Government Pleader, for the respondent. 
Loxur J. The facts out of which this appeal arises are not in dispute. The Ahme- 
dabad Municipality established a Provident Fund for the benefit of its employees ‘in 
1914, and im exercise of the powers under s. 8 of the Provident Funda Act, 1925, the 
Government of Bombay applied the provisions*of that Act fo that Fund by a Noti- 
fication dated July 2, 1929. The Mumicipality used to invest the Provident Fund in 
public securities including ita own debentures. Those debentures had been issued by 
the Municipality under the Local Authorities’ “Loans Act, 1914. On Jene 20, 1933, 
the Collector of Ahmedabad wrote a letter to the Municipality that the moneys of 
the Provident Fund could not be invested by the Municipality -in its own debentures 
af they were not securities within the meaning of s. 20(d) of the Indian Trusts Act, 
1882. The President of the Municipflity was, therefore, requested to take stepe to 
dispose of the debentures and to reinvest the proceeds in public securities. Later on, 
Government issued a Circular (No. 216]33 of the General Department) dated February 
10, 1934, that the funds accumulated in the Provident Fund established by Munici- 
palities, being moneys held by Municipalities in trust ‘gn behalf of their employees, 
could not be invested in loans or debentures issued by “themselves under the Local 
Authorities’ Loans Act, 1914, as such loans or debentures were not securities within 
the meaning of s. 20(d) of the Indi#in Trusty Act, 1882, which applied only to secu- 
rities issued by the Municipalities, Port Trists, or Improvement Trusts of the Presi- 
dency Towns and of Rangoon and Karachi. Accordingly the Ahmedabad Municipa- 
lity withdrew an amount of nearly six lacs of rqpees from its own debentures and 
invested the amount in other public securities, although it protested against the view 
taken by Government. The Municipality again took up the subject and made a ree 
presentation in September, 1985, that the amunt should be allowed to be invested in 
its own debentures. In view of the Circulas iæued by Government, the Collector 
declined to reconsider the mattér. The Municipality then invested Rs. 500 out of 
the Provident Fund amount in its own debentures to make a test case and requested 


* Decided, March 8, 1945. Sedad J. L. Parikh, First Class Subordi- 
No. 822 of 1942, from the decttian of R, D. Date Judge at Ahmedabad, Ahmedabad, in Civil Sait No. 
Shinde, Aseistant in À 
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the Collector to refer the matter to Governmett EE eis 
matter and gave a reply ipat there*was no doubt as regards the legal position and 
asked the Commissioner to instruct the Collector of Ahmedabad to call the atterftion 
of the Municipality to the illegality of its action in investing a nominal tum of Ra. 500 
vout of the Provident Fund balances in its own debentures and to ask it to remedy the 
‘action, That order was issued on Octobe? 27, 1937, and being diseatidfied with the 
“< decision of Government, the Municipality gave a notice to the Collector and filed, 
this suit on September 23, 1938, for g declaration that it waa entitled ta invest the 
Provident Fund of its employees in loans or debentures issued by it under the Local 
Authorities’ Loans Act, 1914, af for an injunction restraining Government from 
_ objecting to" its doing so. The defence was based mainly on two grounds, namely 
that the suit was time-barred finder art. ef to the first schedule of the Indian Limita- 
tion Act, 1908, and that it was unlawful for thg Municipality to invest the amount 
of the Provident Fund in its own debentures as it contravened the provisions of 8. 20 
(d) of the Indian Trusts Act, 1882. These contentions did not find favour with the 
~m. tial Court, which decreed the plaintiffs claim. In appeal the learned District Judge 
held that the suit was time-barred and that although the municipal debentures were 
public securities, the Municipalify could not invest the amount of the Provident 
Fund in its own tures both because it was against the provisions of a 20(d) 
of the Indian Trusts Act, 1882, and alsa because it would be illegal for the Munici- 
pality to become both a creditor and a debtor in respect of the said Fund. The appeal 
was, therefore, allowed and the Municipality’s suit was dismissed with costs. ; 
The order which is now sought to be impeached was issued by Government on 
October 27 1937, and this suit was filed within one year thereafter, but it is urged 
on behalf of Government that the cayse of action really accrued in 1983 when the 
Collector directed the Municipality to withdraw the amount of the Provident Fund 
from its own debentures and: invest it in other public securities. The Collector's 
instructions in 1933 were in the nature of an advice. In his‘opinion the amount of 
the Provident Fund held by a Municipality could*ot be invested in its own debem 
tures. He, therefore, requested the President to invest that amount in other public 
securities. He did not expressly say that it was “unlawful” to do so. In his letter 
be expressed an opinion that the debentures ef the Ahmedabad Municipality were 
not public securities. Rule 308 of the Rules in the Ahmedabad Municipal Code is 
as follows : e 
“ The subscriptions of employees and contributions of tha: Municipality to thë fund shal, 
every half year or oftener if necagsary, be invested in public securities and the interest accru- 
ing thereon shall be placed tq the credit of the Mumicipal accounts and the Municipality 
shall in return place to the credit of the subacribers’ account compound interest at the fixed 
rate of 3} per cent. per annum calculated on the payments of each subscriber. Such interest 
shall be added to the employee's account at ghe end of the year, unless the employees’ account 
is closed before the end of the year in which case the interest due to the date of dosure shall 


be added.” 
“This rie arbors tie Manicipaligy 40 anvest ‘the ae nuo oi ia. euiblovess add 
its contributions to the Fund in public securities. Under r. 2(6) of the said rules 


ell words and expressions used are to be deemed to be used in the same sense in 
which they are used in the Act and according to 8 3(15)(e) of thà Bombay Muni- 
cipal Boroughs Act, 1925, public securities include— „ 

“ debentures or other securities for money issuedyby or on behalf of any local authority in 
exercise of powers conferred by an Act of a Legislature established in Britiah India.” 
According to this definition the expression “ public securities” used in r. 308 includes 
the debentures issued by the Ahmedabad Mynicipality. But the Collector took a 
different view and when he expressed his opirlion to the Municipality, the Munici- 
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A. 

i , though ¢it disagreed with that view, did withdraw all the amount of the Pro- 
vident Fund from its own debentures, Therefore, theref was no occasion for the 
Colféctor to issue any order, which the Municipality was bound to get set aside within 
one year under art. 14 of the first schedule of the Indian Limitation Act. If the 
Municipality had refused to the advice given by-the Collector, and if he thought 
that the action of the Municipality was ùnlawful, then he had power to issue an 
order in writing under s. 214(1) of the Bombay Municipal Boroughs Act, 1925, prohi- 
biting future investments of the amount of the Provident Fynd in its own debentures. 
But no such order was passed by the Collector and, therefore, there was no need for 
the Municipality to file a suit within one year. “Such àn order was passed under 
instructions from Government enly in 1937, ee ae ee ee en eae 
thereafter, it is not time-barred. 

According to a. 20 of tfls kaire Trusts Act, 1882, where: the trtet-property can- 
sists of money and cannot be applied immediately or at an early date to the purposes 
of the trust, the trustee is bound (subject to any direction contained in the instrument 
- of trust) to invest the money in certain specified securities and in no others. Such ss 
securities in cl. (d), as ampnded by Act III of 1908, are :— 

“debentures or other gecuritiea for money issued, under the authorify of any Act of a 
Legislature established in British India, by or on behalf of amy municipal body, port trust 
or city improvement trust in amy Preaidency-town, of in Rangoon Town, or by or on behalf 
of the trustees of the port of Karachi.” 

In the opinion of Government the Municipality is a trustee in respect of the amount 
of the Provident Fund on behalf of the subscribers to the fund and as such it cannot 
invest the amount in any municipal debentures not falling within s. 20(d). That 
clause is interpreted to include only debentureseissued by oron behalf of any munici- 
pal body in any Presidency-town, or in Rangoon Town, and therefore any debenture 
issued by any municipal body in*the mofuæil doesnot fall within s 20(d). It 
‘ appears from the correspondence that the Commissioner referred to the Bill of the 

Indian Trusts (Amendment) Act’ (III of 1908) by which s. 20(d) was amended. 

Before the amendment, cl. (d) stood as follows : 

+“ In debentures or other securities for money issued by, or an behalf of any municipal body 

under the authority of any Act of a Legjalature established in British India.” 

It was then clear that the debentures issued by any municipal body were public secu- 

«ities in which trust-funds could be invested. But by Act III of 1908 the clause 

was amended in order to enable trustees to invest trust-moneys even in debentures 

and other securities issued by certain other bodies, and, from the statement of objects 
and reasons of the bill it appears that it was also irftended to limit the clause to 
municipal bodies in Presidency-towns and Rangoon Town. But when the section 
itself ia clear, it is not permissible to refer to the statement of objects and reasons 
for its interpretation. It is pointed out thaf in the original bill there was a comma 
between the words ‘city improvement trust’ and the words ‘in any Presidency-town” 
which made the meaning quite clear. But we think that the abeence of a comma 
there does not make any difference. The repetrffon of the expression ‘by or on 
behalf of’ before the last clause ‘trustees of the port of Karachi’ indicates that all 
the three bodies,—any Municipality, port trust and city improvement trust,—are govert- 
ed by the following clause “in any Presidency-town or in Rangoon Town.’ We, 
therefore, agree with the interpetation placed upon that clause by Government : and 

under that clause it ig not open ta actrusted ta invest trust-funds in debentures of a 

municipal body outside a Presidency-town or Rangoon Town. 

But that section has no application to the present case. Section 20 itself allows 
an exception where there is any direction for investment in the instrument of trust. 

There is no instrument of trust in the case of the Provident Fund in the hands of 
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the Ahmedabad Municipality, nor is it clear that the, Municipality js a trusta 
respect of that Fund. In ghe Provident, Funds Act, 1925, there is no provision that 
the amount of the fund should be set apart and should not be utilised by, the Body 
`- which established that fund. It is admitted that in the case of a Government servant, 
„Government does not separately invest the amount of the Provident Fund payable 
to the subscribers, but when any subscriber’s amount becomes due, it is’paid to him 
from its general funds. The employees òf the Municipality allow their contyibutions 
to the Provident Fund to be deducted from their salaries and the Municipality also 
contributes an equal amofnt_and agrees that when the Provident Fund of any sub- 
scriber becomes due it woulf@ be peftd to him or his nominee or his successor. A sepa- 
rate account*ig maintained and the amount of each sybecriber is shown as standing 
at his credit. Thus the Muntcipality begomes a debtor of the subscriber and under 
the provisions of r. 308 it undertakes to pay compound interest at the fixed rate of 
three and three-fourths per cent. per annurfi. Ifthe amount was a mere trust fund, 
the Municipality. would have been bound to pay to the subscriber whatever interest 
it realised on that fund. But the agreement to pay a fixed-rate of interest and the 

a abeence of an agreement to set apart his fund show that the Municipality is not a 
mere trustee in respect of that fund? But for r. 308 it could utilise the amount as 
it chosa and was Gly liable to pay the amount due to the subscriber when it became 
payable. Thus the Municipality is acting more as a debtor than as a trustee. The 
terms of the agreement between the subscriber and the Municipality are contained in 
_the rules framed by the Municipality, and r. 308 expressly authorises the Municipality 
to invest the Provident Fund in “ pyblic securities,” a term which includes its own 
debentures. If it was intended that the amount should not be invested in its own 
debentures, such an exception would haye been expressly madd in r. 308. The Munici- 
pality is given liberty ta utilise in any way) the amount of interest until it becomes 
payable to the subscriber, and that amount is nôt required to Be invested in public 
securities. If the Municipality was a gnere trustee, it would have been necessary to 
invest even tifat amount in the securities mentioned ih s. 20 of the Indian Trusts Acf, 
1882. But r. 308 tacitly exempts it from the application of that section. As regards 
the principal amount of the fund, r. 308 requires it to be invested in “ public securities” 
and hence s. 20 of the Indian Trusts Act is ngt applicable to it so as to restrict the 
discretion given by the rak. . 

The object of r. 308 is to ensure that the Municipality haa sufficient funds read% 
at hand for being paid to a subscriber when his Provident Fund becomes due. Since 
the debentures of the Ahmedabad Municipality have been authorised under the Local- 
Authorities’ Loans Act, 1914, ¢hey are sufficiently safe, and if Government desires that 
the Provident Fund should not be invested in those debentures, the proper course is to 
amend r. 308 by adding the words “ except its awn debentures” after the words “in 
' public securities.” as 

It is not correct to say that by investing the amount of the Provident Fund in its 
own debentures, the Municipality becomes both a creditor and a debtor. By such 
investment the Municipality meret% sets apart in safety the amount of the Provident 
Fond. The employees are described in the Provident Funds Act, 1925, as subscribers 
ôr depositors and the rules require that {he amount should be entered in the accounts 
to their credit. It would be ordinarily open to tha Municipality to make use of the 
amounts thus eubecribed, subject to tte liability to sepay them when they become 
due. It is only under r. 308 that it becomesenecessary for the Municipality to set 
apart the amounts and invest them in public securities, and as that rule allows the 
Municipality to invest the Provident Fund in amy public securities, there can be no 
prohibition against its investing it in its own febentures. We, therefore, hold that 
the plaintiff Municipality is entitled to the declaration sought for and that Govern- 
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should be restrained frgm prevénting the Municipality from investing moneys 


of the Provident Fund in its own loans or debentures. 


We set aside the decree of the lower appellate Court afd restore that of the trial 


Court. The respondent shall pay the costs of the appellant throughout. 


` . 
a . š 


7 Before Mr. Justice Divatic°and Mr. Justice Lokur. 
RATANCHAND FAKIRCHAND v. BEOCHAND DAHYABHAL* 





e 
Husband and wije—Advancement—Wkether English rule of advancement upplies in India— 


Benami transaction—Burden ef proof. 

The rule of English law, that a purchageef property by a husband in the name of his 
wife is assumed to be for®hea a has no application in Indie. nor is there any 
presumption that property standing in thé name of his wife belonge ta the husband. The 
mere fact of marriage does not raise a presumption that any property standing in the name 
of the wife must be regarded as held by her in benami for her husband. 

The ordinary rule is that a husband claiming that properly standing in the name of he" 
wife really belongs to him must prove that the wife is only a benamidar for him, and the 
burden is dischargedeif the husband succeeds in proving that the purchase money was 
paid by him. It is assumed, until the contrary is shown, that he who supplied the pur- 
chase money is the owner of the property, though it was purchased in another's name. 

Where the husband bas paid the purchase money and it is contended that he had pur- 
chased it in his wife's mame for her benefit, the burden of proof is thrown on the wile. 
Where the husband actually purchasea property in the name of his wife, the transaction 
standing alone and unexplained by other proved and admitted facts should be regarded 
as a benami transaction. To apply this test, it is first necessary to ascertain the source of 
the purchase money. s Ú 

Sura Lakskmiak Chetty v. Kotkandarama Pillai, referred to. 

Where the motive alleged for a benami transaction itself suggests that the purpose in 
view could be served only by a genuine pur@hase and not by a mere i transac- 
tion, the more reasonable inference i that the purchase was intended to be operative as 
a gepuine purchase and not a benami transaction. 

- Sitamma v. Sitapatirao,? followed. 


THE facts are sufficiently set forth fo the judgment. 


e H. C. Coyajee, with H. M. Choksi, for the appellant. 


G. N. Thakor, with B. G. Thakor, for the respondent. 
Loxur J. This appeal arises out of darkhast preceedings in the Court of the 


First Class Subordinate Judge at Surat. The decree “ender execution was obtained 
by the respondent Deochand against the appellant Ratanchand and his’ minor step- 
brothers Hirachand and Jivanchanel by their mother Subhadra as their guardian 
ad litem, for the recovery of Ra 4,100 with “interest and costs out of.the property of 
their deceased father Fakirchand which might have come into their posession. The 
decree expresely stated that there was no liaBility against the persons or against the 
exclusive properties of the defendants. In the suit ‘Deochand had claimed that survey 
Nos, 22|1 and 33 at Rundh belonged to Fakirchand, and the appellant Ratanchand 
had contended that be had inherited them from ‘his mother Bai Jaskor om her death 
in 1923; but that question was left open., Deochand presented this darkhast to 
recover the decretal amount By sale of those two lands in execution of his decree, 
and the appellant resisted it on the? ground that they had been purchased by his 
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mother Bai Jaskor from one Manekji Aderji for Re. 24,500 on March 27, 1922, nd 
that on ber death on December 20,° 1923, they had devolved upon him ag her heir. 
The sale-deed was passed by Manekji in favour of Bai Jaskor, but Deochahd confend- 
ed that her husband Fakirchand himself had purchased the lands in’ her name and 
«that she was only a benamidar for him. The Court upheld that contaation 
and ordered the eale of the lands. It is ag&inst that order that this appeal is preferred 
_ by Ratanchand alone. His step-brothere’ are still minors, and their mother Subhadra 
! thought it prudent to remqin absent ang not to put in any written statement. Evidently 
" she did not wish to support the decree-holder by admitting that the lands belonged. 
to Fakirchand, or to suppoft the S%bpellant by admitting that they belonged to Jaskor, 
thereby depriving herself and her sons of all interest in them. Being thus placed in 
a dilemma, she seems to hav been advised not to say anything in the darkhast. 
The only question which thus arises for decigion im tflis appeal is whether it is 
proved that Bai Jaskor was only a benamidar and Fakirchand the real owner of the 
two lands in dispute. The sale-deed is in favour of Bai Jaskor and there is nothing 
in it to indicate that she was only a benamidar for her husband Fakirchand. The 
“thus, therefore, lies on the decree-holder to make out that fhe transaction was benami. 
- It is true that the rule of English law that the purchase of property by a husband ir 
the name of his wife is assumed to be for her advancement, has no application ir 
India ; nor is there any presumption that property standing in the name of the wife 
belonge to the husband. Our attention is called to the following observations of Sir 
John Edge in Sura Lokshmiah Chetty v. Kothondarema Pilla (p. 289)':— 
“There can be no doubt now that a purchase in India by a native of India of property 
in India in the name of his wife unexplained by other proved or admitted facts is to be 
regarded as a benami traneaction, by whish the beneficial interest in the property is in the 
husband, although the ostensible title ie in the wife. The rule of the law of England that 
auch a purchase by a husband in.England is to be assfimed to be a purchase for the advance- 
ment of the wife does not apply in India% 
With respett, we do not think that this paseage*’is intended to lay down any wide 
proposition of law that the mere fact of marriage raises a presumption that any pro- 
perty standing in the name of the wife must be regarded as held by her in benami 
for her husband. In the Privy Council case the property had been actually purchased 
by the husband in the name of his wife and their Lordships refused to apply the 
Engtish rule of presumption that the purchase was fon the advancement of the wifes 
The firet sentence in the above passage should not be taken apart from the context 
in which it occura. The ordjnary rule is that a husband claiming that property 
standing in the name of his, wifd really belongs to him must prove that the wife is 
only a benamidar for him, and the burden is discharged if the husband succeeds in 
proving that the purchase money was paid by him. Until the contrary is shown, it 
is assumed that he who supplied the pftnchase money is the owner of the property, 
though it was purchased in another’s name. In the Privy Council case, it was ad- 
mitted that the husband had paid theepurchase money, and it was contended that 
be had purchased it in his wife's rfame for ber benefit, It was in view of these plead- 
ings that the burden of proof was thrown on the wife, and it was laid down that 
Where the husband actually purchased pmpperty in the name of his wife, such a trans- 
action standing alone and unexplained by other proved and admitted facts should be 
regarded as a benami transaction. To &pply this test,“it is first necessary to ascertain. 
the source of the purchase money. ° 
Fakirchand’s uncle, Rao Bahadur Naginchand, was a well-known and prosperous 
businesaman in Surat. Naginchand, his son SobhagcBand and Fakirchand lived in 
union, but unfortunately they fell on bad times,and were adjudged insolventa in 1914 
1 (19325) L R 52 A 286, s. c. 27 Bom L. R. 1076. a 
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andsthey remaimed undischarged insolvent till 1918-19. Naginchand died in 1917 and 
after their discharge Sobhagchand and Fakirchahd started business afresh and be- 
came affluent again. The darkhastdar Deochand says that it was thereafter in 1922 
that Fakirchand purchased the two lands in ‘dispute for Ra. 24,500, but took the sale- 
deedwin the game of his wife Bai Jaskot with a view to shield them from possible - 
creditors in case of loss in business. Admittedly he was not present when the transac- 
tion took place, and his interested statement’ that Fakirchand himself once told him 
that he himself was the owner of the lands standing in bjs wife's name carries no 
weight. His witness Jamnadas, who was in the service o Fakirchand’s family for 
nearly twenty years till 1928, indirectly supports the appellant’s case that the pur- 
chase money was paid out of Bai Jaskor’s funds. He admits that at the time of the 
. insolvency some amounts were transferred by the insdlvents to the names of their 
wives, and their wives retafned thei§ ornaments worth Ra. 10,000 to’Rs. 12,000, and 
also possessed some shares standing in their names. The sale-deed shows that out 
of the consideration Rs. 17,500 were paid in cash, and for the balance of Ra. 7,000 
the lands themselves were given in mortgage by Bai Jaskor. Jamnadas admits 
there ed a tia of fuk; in PURTA e aac ae thet De aout of BAZ 
was debited to her in that khata when. the lands’ were purchased by her. He admits 
that at that time there was a large credit balance in her khata. He used to write 
Fakirchand’s accounts and so he knew the state of her khata. The next witness 
Naginbhai admits that when Jaskor was married to Fakirchand, the family was 
flourishing and affluent, and that it spent lavishly on the marriage. The appellant 
was a minor when the lands were purchased, and so he cannot be expected to have 
any personal knowledge. But his maternal uncle Panachand says that at the time of 
Jaskor’s marriage, the presents and the cash received by hes were worth in all about 
Rs. 21,000. and that does not seem unlikely. Deochand has examined Bai Rami, 
the family maid-servant, to prove that the talk of the purchase of the lands took place 
in her presence and that Fakirchand paid Res 17,000 to the vendor in her presence. 
The lower Court hae rightly held her evidenca aa an exaggeration. 

Jaskor died ın December, 1923, when the appellant was still a minor, and Fakir- 
chand, as his guardian, paid off tha mortgage and obtained a deed of reconveyance in 
the name of the appellant. Hirachan@, the writer of that deed, frankly says that he 
does not know whence Fakirchand brought Rs. 7,000 to pay off the mortgage; but 
‘the maid-servant Bai Rami says that he obtained it from Mullaji. She had no 
, Teason to know this and no evidence ig adduced to prove it When Jaskor died she 
had still some shares in her name, and Fakirchand dbtained a succession certificate 
in respect of those shares on behalf of the minor appéHant in October, 1924. Thus 
while all the evidence indicates that the purchase money belonged to Jaskor, there is 
no evidence on behalf of the decree-Holder' to show that it was supplied by Fakirchand. 

Even assuming that a part of the purchfse money was contributed by Fakirchand, 
yet, hie motive in doing so and his subsequent conduct have to be taken into considera- 
tion. The evidence of the decree-holder’s witness Jamnadas, arranged in ita proper 
order, comes to this :— 

iJa 1920. Felda ‘end tis oa biarin puid quoperties Ga ii own nerds 
with the joint family funda. In 1922 Fakircharfd had plenty of money and no debts. Yet 
he took the sale-deed of the lands in suit in the name of his wife Bai Jaskor to safeguard 
against future set-back in trade's Jaskor had got ornaments worth Rs. 10,000 to 12,000. 
Some shares stood in her name. At the@late of the sale there was a large credit balance in 
her khata and the purcahse money was debited in that khata. Fakirchand did tell me that 
the property was to be purchased in Jeskor’a name to provide for future contingency.” 
This shows that even if Fakirchandsmay have paid some amount to make up the 
purchase money, he evidently wanted Jaskor to be the owner, so as to provide for 
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future contingency. OEE EET T Sitapq@irao, where tpe motive alleg- 
ed for a benami transaction iteelf suggests that the purpose in view could be sefved 
only by a genuine purchase and not by a mere benami transaction, the more reson- 
able inference is that the purchase was intended to be operative as a genuine purchase 
. and not a benami transaction. 

‘This Lands were entered an the paine ot dakor aid Miter her dentn EY: wete (ae 
ferred to the name of the appellant, Fakirchand being shown as his guardian. Some 
Property in Bombay was also purchased by Jagkor in 1920, and when the ‘appellant 
filed an application for hbirehip cate in respect of that property in 1935, Fakir- 
chand put in a purshis adfnitting*his claim. During the appellant’s minority, Fakir- 
chand manaed Jaskor’s property as his guardian. After the appellant attained majo- 
` rity in 1934, he leased the lands to Limba and Jetha. Thereafter Fakirchand leased 
them to the present darkhastdar Deochand, and thesappellant accepted that lease. 
Decchand himself thus becamd the appellafit’s tenant. Limba then filed a complaint 
against the appellant and Fakirchand. The lower Court has remarked that if the 
appellant was the owner, he would not have accepted the lease given by his father 

Deochand. There was no- dispute between the father and the son, and there is 
nothing unnatural in his yielding to* his father’s wishes. Mr. Thakor for the decree- 
holder lays stress*on the appellant’s admission in his deposifion that till his father’s 
death in January, 1936, he had not received a single pie out of the income of the lands. 
There is nothing strange in this as they were living together. In our opinian the 
more important circumstance is that although Fakirchand had two sons Hirachand 
and Jivanchand by his other wife Subhadra and though they attained majority in 
1920 and 1930 respectively and he lived till 1936, he never cared to have the lands 
transferred to his own game if they „were his. He must have known that- if they 
remained in Jaskor’s or the appellant's name, his other sons would not get a share in 
them, and yet he took no steps to assert his owrfership of the property purchased in 
Jaskor’s name. We are, therefore, satisfied that she was the real owner, and after 
her death the’appellant became the owner as her heir. 

Thie lande n diepute are. therefore not liable tp be aliachel and: sod Gn acini 
of the respondent's decree in Suit No. 4 of 1988. The appeal is allowed, the order 
of the lower Court set aside, and the darkhast gliamiased with costs throughout. 


Before Mr. Justica Macklin and Mr. Justice Rafadhyaksha. 
LAND ACQWSITION OFFICER v. JIVANLAL.* 
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Land Acquisition Act (1 of 1894)—Acquisition of land—Ascentainment of value of land with 
budldings Whether permissible to separate value of land from valud of buildings on land, 
In the case of compulsory acquisition, of land,*where it is not possible to ascertain ita 
value except by reference to transactions” relating to lands with buildings thereon in the 
neighbourhood, it is permissible to separate the value of the land itself from the value 
of the buildings on the land for the purposes of comparison with sales and other dis- 

positions of property in the neifbbourhood. 

Government of Bombay v. Metwanji Munckerji,| referred to. 
THE facts are stated in the judgment? 


` B. G. Reo, Government Pleader, for éhe appellant. e 
G. N. Thako?, with V. N. Chhatrapati, for gome réspondents. 
J. C. Skak, with N. C. Shah, for respondents Nos. 1 and 2. 


1 {1988} Mad. 220. bad, in Compensation Cases Nos. 34 and 28 
~ Decided, March 20, 1945. First / a of 1941. 
Nos. 81 and 82 of 1942, from the of 1% (1908) 10 Bom. L. R. 907, 912. F. B. 


B. D. Mirchandani, Joint Judge at Ahmeda- 
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MACKLIN J. , These two appeals aré concerned with the acquisition of certain pro- 
perfies for the*Kalupur Relief Road under constraction in Ahmedabad. The amount 
invo¥ved in these appeals is very small, but we are told that they have been presented 
because they involve a question of principle, namely the question of the extent to 
whicg it is permissible to separate the value of the land itself from the value of the - 
Doildinge on the land for the pul poses, of-campatisan with: sales aed olier dispositioni 
of property in the neighbourhood. 

It is stated in Government of Bambay v. Merwanji Munckerji! that land is a 

commodity of one description, and fand with bufidings on it is a market- 
able commodity of another and a different descripfidon, afid that there is no known 
proces by which, from the ascertained value of land plus buildings as ar investment, 
it is possible to deduce the value of the land alone. With that remark we sre in » 
entire agreement. But the difficulty én this case is that it is not possible to ascertain 
the value of the property being acquired txcept by reference to transactions relating 
to property in the neighbourhood, and in many cases it happens that the comparison, 
owing to substantial differences between the nature of the structures on the land, 
even owing to the fact that there may be no structure at all on the land, 7 
made except by attempting to estimate the valfie of the buildings apart from the 
land. As the learned Jħdge of the trial Court remarks, we have fo do the best we 
can with the available evidence of transactions relating to the property in thd neigh- 
bourhood. It is not disputed by the learned Government Pleader that we are entitled 
tò compare, for example, the price of land with buildings on it with the price of land 
without buildings on it. But his contentions ignore the practical difficulty of making 
any such comparison without coming to an independent estimate of the value of the 
buildings apart from the land. È 

Dealing first with appeal No. 81 of 1942, it aae OF three beds oF Donii 
I have dealt with the question of separating the value of the structures from the value 
of the land; and in this particular instance it was absolutely necessary to do so. The 
basis of the learned Judge’s deciston is the price of property referred to'as A and B 
The buildings on those properties were negligibla. The learned Judge came to an 
egtimate of the valud of the buildings apart from the land to be acquired and esti- 
mated them at Rs. 7,740. It is not syggested that thid valuation is wrong. All that 
is suggested is that it was wrong to come to any valuation of the buildings at all. 
‘The Land Acquisition Officer estimated Rs. 125 a square yard as a fair price for land 
plus buildings on the frontage of the Swaminarayan Temple Road and Rs. 70 a square 
yard as a fair price for land plus buildings to the rea, Having estimated the value 
of the buildings the learned Judge deducted this value fem the total:amount awarded 
by way of compensation and treated the value awarded for the land on the frontage 
of the road as Ra. 80 and the value awarded for the land to the rear as Rs. 70. He 
thought that in each case this was too low a*valuation and that he ought to increase 
it by Rs. 4 having regard to the price awarded for properties A and B on the basis 
of the land value alone. Having done so he igcreased the value of the land to Ra. 84 
and Rs. 74 a square yard respectively and increaged the total award by a sum of 
Rs. 1,048. We are quite unable to say that the valuation arrived at by the learned 
Judge is incorrect. It is impossible for a Cgurt of Appeal to distinguish such small 
differences between the valuation of the District Court and the valuation of the Land 
Acquisition Officer. One of them may be rigħt or both of them may be wrong. But 
if one òf them is right, wa are quite wnable to say which is right. We are satisfied 
that neither in principle nor in fact is there anything wrong. with the estimate reached 
by the District Court. . 

So far I have dealt with City Survey Noe. 4233 to 4237. The next item with 

1 (1908) 10 Bom. L. R 907, 912, F. B. 
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which we are concerned in this appeal is property No. 4334. The Land Acquigition 
Officer awarded Rs. 50 a square yard, and the District Court awarded Rs. 578-0 
g square yard, a total increase of Rs. 341. This was a piece of open land, anù the 
only transactions capable of comparison relate to land with. buildings. The learned 
Judge felt obliged to separate the land from the buildings, and having done o he 
has given good reasons for considering Re. 57-80 aa ‘the value of the fand being ac- 
quired. The same remarks apply to Ng. 4335. Neither with respect to this, property 
nor with respect to any of the other properties which are the subject of appeal No. 81 
do we feel ourselves in a position to say that the District Court has come te a wrong 
valuation. 

As to appeal No. EO E E cic cena santana I 
has not been possible to find any transagtion except transactions relating to land with 
buildings on it. + Having separated to the best ofghis ability the value of the land used - 
for comparison from the value of that land fogether with the buildings on it, the learned ~ 
Judge has come to the conclusion that Rs. 80 per square yard is a fairer valuation - 


Ta 


than Rs. 70. He says that on a consideration of the evidence derivable from four 


ons he feels'that the land value of Rs. 70 awarded by the Land Acquisition 

OT E R eet an oe pii E R a On what principles 
an appellate Court is expected to differ from that conclusion and interfere ig not clear. 
At any rate we feel ourselves entirely unable to do so. rae 
The remmit ia that both the appeals Tall and are diamissed With: dote. ee -z 


kd 


~- 


Before Mr. Justice Lokwry and Mr. Justice Weston, E a A 
AHMEDABAD MUNICIPALITY v. MULCHAND* - : 


Defence of India Rules, 1939, r. 38—Bombay Municipal Boroughs Act (Bom, XVIII of 1925), : 
Sec, 219-—Borough Municipality —Supgraession by Government—Administrater—Power to | 


continue suit fled by Municipality. gas 
The Administrator, appointed by A Piinaal Government. ot a. borbigh Muni@pality 
which ia superseded under r.-38B of the Defence of India Rules, 1939, cortesponding 


with s. 219 of the Bombay Municipal Boroughs Act, 1925, ia entitled to contimue a chil “ 


suit filed by the Municipality. The Government of the Province is not a necessary party 
to such a suit. 


THE facts appear from the judgment. 

J. C. Shah, with N. C. Shag, for the applicants. 

No appearance for the oppenent. 

Loxur J. E A E ean E PE E E E EE 
of impleading the Provincial Government in a awit filed by or on behalf of a super- 
seded local authority. The suit out of Which this application arises was filed by :the 
Municipal Borough of Ahmedabad against its contractor Mulchand to recover 
Rs. 46-14-0 by way of damages for logs caused by his negligence by reason’ of which 
the plaintiff had to pay damages t@ one Sakrabhai Motichand. The suit,was filed in 
the Court of the Registrar of the Small Causes Court, Ahmedabad, and when it was 
pending, the Government of Bombay, ia exercise of its powers under sub-r. (1) of 


r. 38-B of the Defence of India Rules, 1939, issued a notification supereeding the , 


_Abmedabad Municipality and appointing the Collectét of Ahmedabad to exercise all 


the powers and duties of the Municipality under cl. (b) of sub-r. (2). A few days 
later Mr. Whitworth was‘ appointed as the Administrator of the Municipality under 
* Decided, April 3, 1945. Civil Revision ` Spall Cauaes at Ahmedabad, in Suit No. S71 


Application No. 401 of. 1948, from an order 
passed by G . M. Desai, Registrar, Court of 
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thajp clause, and he took over the charge from the Collector on September 7, 1942. 
He applied to the Court to be joined as plaintiff’ No. 2. He was added as plaintiff 
No. “2, but on the defendant’s objection, the Court held that the Government of 
‘Bombay was a necessary party, and refused to proceed with the suit until the Govern- 
menhof Bombay was added as g defendant. The plaintiffs have now come in revision ° 
against that order. 

Sub-ruje (1) of r. 38-B of the Defence of India Rules, 1939, empowers the Provin- 
cial Government to supersede a locab authority, under in circumstances for such 
period aseit may think necessary. Sub-rule (2) provides th t when such an order of 
supersession has been made under sub-r. (1)— 

“ (a) all the member of the losal authority shall, ax from the date of supemtosin, vacata 
their offices as auch members ; 

an (b) all the powers and duties which endear law o atin ade Bee 
‘be exercised or performed by or on of the local authority shall, until the local anthority 
is reconstituted. .,.. be exercised and performed by such person or persons as the Provincial 
Government may direct ; 

So ee ee eee 

..vest in the ‘Provincial Gevernment.” 

These ‘piowiaides torpan ‘bi K 219 ‘of the Bordes Munani Poou Ack 1905. 
Under 9. 8 of that Act the Ahmedabad Borough Municipality is a body corporate 
having a perpetual succession, and it may sue or Be sued in ita corporate name through 
its Chief Officer.. Section 204, sub-s. (1), empowers a borough Municipality to file a 
suit and-:to compound or compromise a suit instituted by or against it. Sub-section 
(4) of that section enders municipal fund liable to pay the expenses of any civil 
‘proceeding prosecuted or defended on its behalf. The powers and, duties conferred 
upon the Administrator of a superseded Borobgh Municipality under sub-r. (2) (b) 

- ‘of r. 38B of the Defence of India Rules, 1939, include the powers and duties of the 

-` ‘Municipality to institute and defend suits ugder s. 204 of the Bombay Municipal 
Boroughs Act, 1925. It is, therefore, clear that the Administrator has the right to 
continue the suit instituted by the Municipality prior to its superseasion. But as all 
Property’ vested in the Municipality has now vested in the Provincial Government 
under sub-r. 2(c), the lower Court thipks that if the defendant succeeds and is allow- 
ed the costa of the suit, he will not be able to recover them as it will be open to the 
Government to say that it is not bound by the decree and that the property vested 
“in it is not liable to the costs in a suit to which it was not a party. This fear is un- 
founded since s. 204, sub-s. (4), expressly declares the municipal fund to be liable to 
pay the expenses of any civil proceeding, prosecuted er defended on behalf of the 
Municipality. As pointed out in Mchemahkopadyaya Rangackariar v. The Municipal 
Council of Kumbakonam,! a supersession has not the effect of a dissolution, and when 
the Municipality is reconstituted in” pursugnce of an order under cl. (b) or (c) of 
sub-r. (3) of r. 38-B, it is a revival of the old corporation and not the creation, of 
a new one, and as pointed out by the Federal Court in Lahore Municipality v. Daulat 
Ram? during the period when the order of superepssion is in force, the statute makes 
it clear that all the membere of the Committee vacate their seats and that all the 
powers and duties of the Committee are to be exercised and performed by the 
Administrator. It was held in that case that the person competent to take the pro- 
- ceedings was the Administratog. - He, therefore, sufficiently represents the superseded 
Municipality and any liability’ out of a proceeding to which he is a party 
will have to be met out of the fund. That fund is created under a. 65 of 
the Act and it is to be held agd applied by the Municipality as a trustee, subject to 
the provisions and for the purpose of the Act. Hence even after it has vested in the 


1 (1906) I. L. R. 29 Mad. 539. ° 2 [192] A. L R. F. G. 14. 


. 
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Government of Bombay, it shall be liable\to pay the expenses of anyecivil procegging 
prosecuted or defended by the Adfninistrator although the Government may not be 
a party to the proceeding. 

We, therefore, hold that the Government of Bombay is not a necessary party to a 
¢ guit filed or continued by. the Administrator of a superseded Municipality. ~“Weanake 
the rule abeolute and order the lower Couft to proceed with the suit without requiring 
the plaintiffa to join the Government of Bombay as a defendant. Opponent No. 1 
Shall pay, he-costsof Cie petitioners and bear Mawn. 





e p 
* Before M1. Justice Lokur and Mr. Justicg Gajendragadkar. 
AMR TELAI MAGANLAL v. SHARKISANDAS KAHANDAS.* 
Contract—Sale of land—Draft agreement for -sale S land sate into after terms agreed 


upon—Formal terms not set owt in agreement as pacca deed was to be drawn up—Whether 
tee enforceable in absence of execution of formal deed. 


a document relied upon as constituting a contract contemplates the execution = 
Trn frie 


document between the parties, it is a questiop of construction whether the 

execution of the further contract ig a condition or term of the bargain or whether it ia a 

mere expression of the desire of the parties as to the manner in which the transaction 

already. agreed to will in fact go through. In the former case there is no enforceable con- 

tract either because the condition is unfulfilled or because the law does not recognise a 

. contract to enter into a contract. In the latter case there is a binding contract, and the 
reference to the more formal document may be ignored. 

Under a written draft agreement the defendant agreed ta sell to the plaintiff his one- 
third share in certain lands for which a partition suit filed by him was ‘pending in Court. 
Some of the formal terms which were agreed upon before the draft agreement was pre- 
‘ pared were not set out in it as a pacca agreement on a stamp paper was intended 
to be shortly drawn up. Those terms were that the plaintiff should bear the cost of the 
execution of the sale-deed, that the plaintiff should continue the partition suit and that 
the plaintfif should pay the assessment and take*tMe income of the property after tht 
execution of the sale-deed. It was not contemplated that the terms agreed upon were 
to be further discussed or varied or that any other terma were to be added’ On the 
question whether in the absence of a pacca agreement which was contemplated, the draft 
agreement already entered into was binding off the parties :— 

Held, that the mere fact that a formal document of contract was to be drawn up em- 
bodying all the terms did not render the agreement incomplete, and that as all the term# 
already agreed upon but not mentioned in the agreement were only subsidiary, the 
agreement must be deemed, to contain a complete and enforceable contract. 

Harickand Mancharom y9 Govind Laxman, Winn v. Bulls Von Hatrfeldt-Wildenburs 

vy. Alexander,2 and Rossdale v. Denny, followed. 

New Mofussil Co. Ltd. v. Skankerial Norayandas Mundade,5 Coope v. Ridout,* and 
Chillingworth v. Escke," distinguished, | 
THE facta are set out in the judgment. 


H. C. Coyajee, with R. G. Karnik, for the appellant. 

A. G. Desai, with Nagindes Hissanalli & Co., and P. S. Malvanker, for the res- 
pondent. ; $ 

LOKUR J. This appeal arises out of @ suit for specific performance of a contract 
of sale of the defendant's one-third share in the Property called Bapana-Khar in 


* Decided, April 4, 1945. Firat 3 [1912] 1 Ch. 284." 
No. 231 1944, from from the decision of 4 rE eeoe 
i r e E A 5 [1941] Bom. 361, 
in Suit No. 38 of 1943. e s3, ¢. 43 Bom. L. R. 293 
1 (1922) L. R. 50 L A. 2, 6 [1921] 1 Ch 291. 
8. c. 26 Bom L. R 53 7% [1924] 1 Ch. 97 
2 (1877) 7 Œ D. 29. 
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Basęein taluka and for recovesy of ita “possession as well as mesne profits, or in the 

altetnative for the return of the earnest money, together with [Rs. 5,250 as damages 
for Breach of contract. The mam facta which led to this suit are undisputed. 
Bapana-Khar was owned im equal shares by the defendant Amritlal, his brother 
Hiralal and their nephew Navanitlal They were separated, and had divided their e 
property, butthey had kept Bapana-Khar @ndivided, and wanted to dispose of it. 
The defendant had already mortgaged his oné-third share to his niece Kamalabai, and 
an estate-broker named Bhagwandas had obtained a Gecree against him. So 
on March, 24, 1943, he passed a writing, exhibit 39, E E caikoneee arn 
to bring about a contract for the sale of his share"*in Bdpana-Khar for Rs. 10,000 
within one month. The plaintiff, a business man of Bombay, wanted to’ invest some 
money in lands, and had asked his father Kahandas, as’ well as the broker Nanuram, 
to negotiate for the purchase*of some quitable lands. It was at the instance of Nanuram 
that Bhagwandas tock the agreement, exhibit 39, from the defendant. Then on April 
5, 1943,-the plaintiff obtained an agreement, exhibit 38, from Hiralal for the sale of 
his share in Bapana-Khar, together with some other property for Rs. 15,001. sei 
10, 1943, the defendant, at the instance of Bhagwandas, passed a writing ( 
to the plaintiff agreeing to “sell his share to him for Rs. 10,000. On April 21, 1943, 
Navanitlal also passed an agreement (exhibit 35) to the plaintiff for the sale of his 
share for Rs. 9,999. Both Hiralal and Navanitlal executed eale-deeds in favour of the 
plaintiff in fulfilment of their agreements without any hitch on June 22 and June 16 
respectively. Buti the defendant’s agreement did not run a smooth course, and as he 
refused to pass a sale-deed, the plaintiff had to institute this suit. 
The defendant resisted the plaintiffs claim on two grounds, namely, that he had 
been fraudulently misled into agreeing to sell hjs share for Rs. 10,000 on a misrepre- 
sentation that his brother Hiralal also had agreed to sell his share for Ra, 11,000, 
and that the alleged agreement was not a concinded contract and therefore the plaintiff 
was not entitled to claim its specific performance. The lower Court disallowed both 
these objections and decreed specifie performance of the contract on pdyment of the 
balance of the consideration, and also possession of the defendant’s one-third share in 
the Bapana-Khar ; but it did not award any damages. The defendant has appealed 
against the decree and the plaintiff hag put inl cross-objections claiming Ra. 2,200 by 
way of damages. 
e There is no substance in the defendant’s contention of misrepresentation and fraud. 
The alleged representation that Hiralal had sold his share for Rs. 11,000 is not proved, 
por can it be said to be false, since the property sold by Hiralal for Re 15,001 
included not only his one-third share in Bapana-Khar, Byt also some other property. 
This ground of defence was candidly given up and was not pressed in this Court. 

In support of the defendant’s second contention that the agreement, exhibit 39, was 
not a concluded contract, his learned counsel Mr. Coyajee urged two reasons, namely, 
that exhibit 39 itself expressly stated that a pacca agreement was to be drawn up later, 
and, that all the terms agreed upon were not embodied in exhibit 39. We find that 
both these reasons are true, but they do not rende» the agreement unenforceable. To 
appreciate this, it is necessary to go into some details. 

When the defendant entered into tha agreement with Bhagwandas on March 24, 
1943, he had filed a suit for partition and separate posesion of his one-third share 
in Bapana-Khar against HiralaP.sand Navanitlal, and the suit was pending. ° By that 
agreement (exhibit 39) the defendant® authorised Bhagwandas to bring about an 
agreement of sale of hie one-third share in Bapana-Khar for Rs. 10,000 within one 
month on the following terms :*- œ 

(1) On the date of the agreement, hesshould be paid Ra. 1,000 as earnest ; 

(2) Rs. 3,000 more should be paid to him within seven days thereafter ; 
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(3) the balance of Ra. 6,000 should be paid within one eee ee eee i 
and the sale-deed executed ; i 
4) ie peake aloud’ bar Deea a a Epp ihe aR OF UG 
partition’ suit pending in the Andheri Court ; 

(5) the vendor should take the income of 1942-43 and thereafter the vendee should take it ; 
* (6) the vendee should pay the Government assessment for 1943-44 and thereafter, 

(7) the vendee should bear the cost of tfe execution of the eale-deed ; ahd 

(8) on receipt of Ra. 4,000, as provided above, the defendant should satisfy Kamalabai's 
mortgage on the land. 


The defendant agreed \g pay brokerage at one per cent. to Bhagwandas i he would 
. get a purchaser on these terma, ” 

Accordingiy Bhagwandas approached the plaintiffs broker Nanubhai and all the 
parties including the plaintiff’s father Kehgndas, and his brother Nagindas, who is a 
solicitor, met tokether at Papadi on April 10, 1993, and after a discussion of the terms 
a draft agreement (exhibit 57) was drawn up. It was written by Bhagwandas, signed 
by the plaintiff and attested by Nanubhai and another. Its terms were :— 

1) On the date of the agreement the plaintiff should pay Rs. 100 as earnest. [This 

amount was paid in cash then and there.] 

aan Within seven days, Ra. 400 thore should be paid as"earnest and pacca suta-patra 
(deed of contract)*on a one rupee stamp paper should be executéd. 

(3) Within a fortnight thereafter, the plaintiff should pay Ra. 4,000, with which the 
ae Kamalabei’s mortgage, and hand over the mortgage-dead to the 

(4) The saletieed should be executed within three months of the pacca sate-khaf, after 
the plaintiff is satisfied about the defendant’s marketable title, l 

The execution of this agreement is admitted by the defendant. It may be noted 
that it does not embody“the same or Æl the terms contained in exhibit 39. The terms 
regarding the payment of the earnest are different, and it is silent about the prosecution 
of the suit, the enjoyment of the income, the payment of the assesament and the oost 
of the execution of the sale-deed. It°contemplateg „the execution of a pacca deed qn 
a stamp paper within seven days. 

Two days later, op April 12, the parties met again at Papadi and Vagh twas called 
to write out the pacca safa-paira on a paper. The defendant had brought 
extracta of Record of Rights and gave them to Vagh, who then wrote out the agreement. 
He read it out to the parties and it’was found that he had omitted to refer to the 
redemption of Kamalabai’s mortgage, and to some other detail. He said that He 
would rewrite it, but as it was late, and as the plaintiff and his father were in a hurry 
io catch the train to Bomba ? the idea of a formal pacca sata-khat was given up, and 
it was settled that the itself should be executed as soon as possible. Kahandas 
‘was prepared to payı Re. 400 as earnest, but the defendant said that the whole of the 
balance of the price might be paid the sdle-deed was executed. He also asked 
the plaintiff, his brother Nagindas and hid father Kahandas to go to Andheri Court 
on April 17 to inspect the title deeds and other papers. 

On the 17th they all went to Andheri Court and the defendant’s pleader Mr. Kamik 
showed them the papere of the partition suit, and Nagindas told Mr. Kamik the terms 
*of the sale that had been agreed upon., Nagindas then returned to Bombay, and all 
the others went to Mr. Karnik’s house. There at Mr. Karnik’s dictation, the defend- 
ant’s clerk? Bhole, wrote out the points to be included in the saledeed. That document 
is exhibit 67, and among the points noted in jt are fhat the plaintiff should get his 
name brought on the record of the partition suit pending in the Andheri Court and 
proceed with it, that he should pay future Gevernment assessment, and that the 
plaintiff should take the income up to the date of the sale-deed. 

According to the plaintiff, ey ee er pa day, Kamalabai’s dues 
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Sree Se e IA eee but the defendant avoided 

it. * In the correspondence that followed, the defendant never alleged that there was 
no Sompleted contract for sale, but complained that the plaintiff had broken it. On 
April 10, 1943, he sent a notice (exhibit 59) to the plaintiff through his pleader Mı. 
Kargik, in which he stated that the plaintiff had made an agreement on April 10, 1943,« 
to purchase Ms Bapana-Khar fòr Rs. 10,000 and had failed to observe the conditions 
of the contract, that the said agreement shovfd, therefore, be treated as cancelled and 
that the"earnest of Rs. 100 paid by .the plaintiff was forfei The plaintiff sent a 
reply to jt on the next day stating that he had not the contract and calling 
upon him to satisfy Kamalabai’s mortgage, receive*the bafance of the price fixed and 
execute a sale-deed. When the plaintiff sent him some more notices and threatened 
to file a suit, the defendant replied on May?1, 1943, that there was no completed 
contract of sale, and that he had been miz-informed by the plaintiff that Hiralal had 
sold his share for Rs. 11,000 only. ® Afte? some further correspondence the plaintiff 
filed this suit. 

The suit is based on the agreement of April 10, 1943, (exhibit 39), and some of 
formal terms which had been agreed upon were not set out in it, as a formal 
on a stamp paper was intended to be shortly driwn up. Bhagwandas himself has 
stated in his deposition What those terms were. He says that in the pakka sata-khat 
it was to be mentioned that the purchaser should bear the coat of the execution of the 
document, that the purchaser should continue the partition suit in the Andheri Court, 
that the vendor should take the income of 1942-43, and that thereafter the purchaser 
should pay the assessment and take the income. All these terms were agreed upon 
before the agreement was written out on April 10, 1943. The mere fact that a formal 
document of contract was to be drawn up embodying all the terms does not render 
the agreement incomplete. In Govind Luxman v. Hartchand Mancharam' Marten 
J. held that such an agreement did not amount to a contract since the reference to the 
drawing up of a bargain paper prevented the aompletion of the contract until such a 
bargain paper was executed. Thaf decision was set aside in appeal, and“in Harichand 
Moncharam v.: Govind Luxman Gokhale? the Privy Council held that where a contract 
of, sale of land contained all the neceseary terms and provided that the bargain paper 
should be prepared by a vakil, that pgovigion could not be construed as a condition 
precedent, and that- the purchaser was entitled to have specific performance of the 
‘gontract. 

The writing, exhibit 39, read by itself, contains a complete contract. If there were 
some other terms, which had been agreed upon, but wage not included in the writing 
as another formal pacca’ sata-kkat was to be drawn, it i@ppen to the parties to prove 
what those terms were, provided they were clearly agreed upon and are not inconsistent 
with the written agreement. They woyld clearly fall within the second proviso to s. 92 
of the Indian Evidence Act, as pointed out by Pontifex J. in Cuts v. ‘Browns 

A large number of cases were cited at the bar as to whether in the absence of a 
formal deed of agreement which was contemplated, an agreement already entered into 
ig not binding on the parties and is, therefore, unemforceable. The effect of the Eng- 
lish cases on the subject is accurately summed up in Halsbury, Vol. XXIX, p. 237, 
paragraphs 321 and 322, as follows :— A 7 

“An acceptance must be abectute and unqualified. There is no completed contract if the 
acceptance is “subject to approvab of terms of cfntract’, or “subject to a formal oontract 


being prepared and signed by both parties gis approved by their solicitors, or simply ‘ subject 
to contract’, or where it otherwise appears that all the terms of the contract are not definitely 
settled or that additional terma arg to bẹ agreed to and inserted in the formal contract. 


1 (1919) 21 Bom. L. R. 302. e sS. C. 25 Bom. L, R. 631. 
2 (1%2) L. R. 50I. A, 25, 3 (1880) L L. R. 6 Cal 328. 
R. 112, . 
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“On the other hand, if it appears that the partiés have agreed upon the essential of 

the sale a mere intimation of a desire that the agreement shall be embodied “in another 

ment of a more formal nature, or the expression of what is necessarily a condition, not qf the 

acceptance, but of the contract itself, does not prevent the agreement being enforceable. 
“Tt ia a question of construction whether the parties have come to a final agreement, 

though they intend to have a more formal document drayn up.” é 


The law ww the seine an (adia; creep Guat tiere being ti Sainyo vao cerita: 

ponding to the statute of frauds, the agreement need not be in writing. Mr. *Coyajee, 
for the appellant, cited segeral cases which fall within the first of the three paragraphs 
quoted above, while in ou» opinign the facts of the present case bring it tinder the 
' second paragraph. The test of the difference between the two cases is clearly expressed 
by Jee M: R. in Winn v. Bull: as follows (p. 32) :— 

. where you,have a proposal or agreement madg in writing expremed to be subject to a 
formal contract being prepared, it means what it eny#; it ie’ subject to and is dependent upon 
a formal contract being prepared. When it is not expressly stated to be subject to a formal 
contract it becomes a question of construction whether the parties intended that the terms 

on should merely be put into form, or whether they should be subject to a new agree- 
men terms of which are not expressed in detail.” . 

The same view was expressed in Von Hatzfaldi-Wildenburg,v. Alexander? and Ross- 
dale v. Denny The principles laid down in these cases were applied in Harichmd 
Mancharam v. Govind Luxmen* and their Lordships of the Privy Council observed 
(p. 31) :— 

“Exhibits A and A-1 show clearly that the parties had come to a definite and complete 
agreement on the subject of the sale. They embodied in the documents that were exchanged 
the principal terms of the bargain on which they were in absolute agreement, and regarding 
which they did not contemplate any varjation or change. The reservation in respect of a 
formal document to be prepared by a vakil only means that it should be put into proper 
shape and legal phraseology, with any subsidiary terms that the vakil might consider neces- 
sary for insertion in a formal document.” | 
` These remitis are aptly applicable to the agreement in the present case. The three 
‘terms referred to by Bhagwandas and also by the defendant regarding the cost of the 
execution of the document, the continuation of the Andheri suit and the appropriatign 
of the income, which were to be embodied in the agreement to be drawn up on a stamp. 
paper, were- only subsidiary. Even in the abeence of any exprese mention, those terms 
would have been implied as a legal consequence of the sale. Under s. 29 of the I 
Stamp Act, the pfirchager has to bear the cast of the execution of the sale-deed. Under 
2. 55 of the Transfer of Propgrty Act, the vendor takes the income till the execution 
of the sale-deed, and thereafter the purchaser. After the sale, the vendor would bave 
no interest left in the land, and the purchaser would necessarily have to get his name 
substituted in the suit about the property purchased by him and to proceed with the 
suit. TG aet alii ei ting Mhe barena, Hirata and Neve aL tie pranti 1N 
the suit as a defendant in their place, and had the defendant sold his share, the plaintiff 
would have become the owner of the whole of Bapana-Khar and the suit for its parti- 
tion would not have survived. ‘Tg complaint of the defendant that he had to carry 
oa the suit is groundless, since the plaintiff could not get his name substituted for him, 
until he got the sale-deed from him. He must thank ‘himself if he was put to any 
expense in prosecuting the suit until it Yas compromised. 

Moreover the defendant expressly admits in his statement that all these terms had. 
been agreed upon before exhibit 39 was written out. Yo quote his own words :— 

“These points were settled between us and declded already on April 10, Only our deci- 
sions were to be embodied in the formal agreement of sale which was to be drawn up later.” 


1 (1877) 7 Œh. D. 29. 4 TOIS) L. R. 50 1, A, 25, 
2 [1912] 1 Ch, 284. ° 25 Bom. L. R. 531. 
3 [1921] 1 Ch. 67, 
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says that although all the terms had been settled, the pakka sata-kkat 
colild not be written on April 10 as the survey fumbers of the lands to be sold were 
not®available. It is thus evident that all the principal terms of the agreement were 
noted down off the 10th and a formal deed of agreement, embodying the subsidiary 
terms also, was to be drawn up after the defendant supplied the information about 
the sttrvey nftmbers of the lands. It was obt contemplated that the terms agreed upon 
were to be further discussed or varied or that any other terms were to be added. 
Mr. Coyajee has relied upon the suling of this Court in New Mofussil Co- Ltd. v. 
Shankarlgi Narayandes Mundade That case beara some lance to the facts of 
this cage, but can be easily distinguished. In that*case Broomfield J. has laid great 
stress upon the ruling in Coops v. Rigout? and has significantly remarked that it was 
not cited before their Lordships of the Prive Council When they decided Harichend’s 
case. With respect, we do mot ghink hat Coope v. Ridowt lays down any different prin- 
ciple. The facts of that case show thé agreement of sale was subject to the condi- 
tion that a written contract made ister paries should be formally entered into, and 
in the absence of such a document it was held that there was no enforceable con 
The other case relied upon by Broomfield J. was Chillingworth v. Esche? 
there was an agreement to*purchase land “ subject to a proper contract to be prepared 
by the vendor's solicitors”. It was held that in the absence of such°an executed agree- 
ment, either party was entitled to break off negotiations on the simple ground that 
there was no contract capable of enforcement. These cases clearly Tall under the firat 
of the three paragraphs quoted above from Halsbury. Broomfield J. has also referred 
to Halsbury’s footnote to the said paragraph 322, which says :— 
“ In practice the reference to a future contract is now treated as making the acceptance 
conditional on the signing of a formal contract.” r, è 


We respectfully prefer to follow the ruling of the Privy Council in Herichand Man- 
charem’s case, which is binding on us. As pointed out by Mr. Justice Parker (after- 
wards Lord Parker) in Von Hatsfeldi-Wildenburg v. Alenxander,* if the document 
felied upon as constituting a contratt contemplates the execution of a further document 
between the parties, it ia always a question of construction whether the execution of the 
further contract is a condition or term of the bargain or whether it is a mere expression 
of the desire of the parties as to the manner in which the transaction already agreed 
to will in fact go through. In the former case there is no enforceable contract either 
because the condition is unfulfilled or because the law does not recognise a contract 
to enter into a contract. In the latter case there is a binding contract, and the reference _ 
to the more formal document may be ignored. The reference to a formal document in 
exhibit 39 belongs to the latter clase. 

In New Mofussil Co. Lid. v. Shankerlal Narayandas Mundade® Broomfield J. oF 
served (p. 372) :— 

ie a is san tab Le aie eS E tee Dans oe aed on bees 
Nandurdikar and Sir Shapurji. Some of them may be said to be matters of form, that is 
terms which would have been implied anyhow under the Transfer of Property Act. But this 
does not by any means apply to all of them, for instagée the provision about the fire policy 
and about the prees pool and ginning pool agreements.” 


Divatia J. also distinguished the Privy Council case on the ground that the terms 
alleged to have been agreed to in the firs instance were not all the terms embodied in 
the draft agreement and they ould not be regarded as merely subsidiary. In the 
Present case, as already pointed out, a the terms already agreed upon but not men- 
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contain a completed and enforceable contract. 

In New Mofussil Co. Lid. v. Shankerlal Narayandas specific prinia was 
refused also on the ground that the plaintiff had asked for specific performance not of 
the terms agreed to between hig broker and the defendant, but of the termg in the dlaft 
agreement. Mr. Coyajee argues that here,t6o the plaintiff has sought specific perform- 
ance of the agreement contained in exhibit 39, ignoring the other terms orally agreed 
upon. But those are onl Sy ae ee ee ey eee eek, 
specified, and the plaintiff refused to abide by them. 

As admitted in the written sta e the GEIGER gee alii meet eae 
of the earnest, but the defendant refused io accept it. þf the defendant had passed the 
sale-deed, there would have been no need fa,progecute the Andheri suit. The plaintiff 
is not shown to have broken the contract, but tM def@ndfnt’s notice to the plaintiff 
ahows that he wanted to back out of it, on the false excuse that a false representa- 
tion had been made to him that Hiralal bad agreed to sell his share for Ra. 11,100. 

lea that there was no completed contract of eale was an afterthought, and as both 
the grounds of defence have failed, the plaintiff is rightly given a decree for specific 
performance and other ancillary reliefs granted by the lower Court. 

The plaintiff had claimed Rs. 2,200 as mesne profits, but the lower Court refused to 
award him any mesne profits on the ground that the defendant’s possession was not 
wrongful till the sale-deed was executed. The plaintiff has put in crose-objections 
claiming that amount in this appeal. Technically the view of the lower Court is cor- 
rect, but when the plaintiff produced the balance of the purchase money in Court, 
he became entitled to the execution of the sale-deed and possession of the property. 
Hence the proper order weuld be to award to the plaintiff damages equivalent to meane 
profits from the date of his paying to the defendant or into the Court the unpaid 
balance of the purchase money as ordered by tHe lower Court till the recovery of 
possession, the amount to be determined in execution proceedings. 

With this modification, we coia tis: deae of De ower Court and diamine tie 
appeal with costs. The parties shall bear their own costs of the cross-objections. 


e 
Before Mr. Justice Sen. 
TAMMANJI GOVIND KULKARNI v. ABDUL RAHIM.* s 


* Hindu law—Debis—Father’s debis—Debt on mortgage of family property—Decree on mot- 
gage—Son’s liability to payedebt out of mortgaged property—Whether subsequent tarti- 
tion affects son's lability. 

£ Under Hindu law in a joint Hindu family governed by the Mitakshara and consist- 
ing of a father and sons the whole of joint family property is liable for ths father’s 
debts provided they are not tainted by ty or immorality. This obligation continues 
ED ATEN E paii tion ci aba a ERE E 
share in the family property. 

Nanomi Babuasin v. Modhun Slokan Brij Narcis v. Mangla Prasad, Sat Narain v 
Das, and Annabkat Shankarbhai v. Skivappa Dundappa,* referred to. 

° Members who are united at the time a joint family liability is incurred (eg. by 
mortgage) are not absolved from their liability by the fact that they become subsequently 
divided? > ° 

* Decided, February 2, 1945. Second Ap } (1885) I. L. R. 13 Cal, 21, Po. 
R 
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° Venhitaxctayens v. Somarajw! followed. 
Surojmol Deorem v. Motiram Keiu, commented on. 


TAE fais are datod $0 the judas 
R, A. Jahegirder, for the appellants. . . 
PB. Gajindregadkar, for he ceponieat 


Sen L ET E E S The father of appellants 
Nos. 1 and 2 executed three mortgdyes in fawur of the ypspondent. There was an 
arbitratien in respect of them followed by an a andgby a decred on October 29, 
1929. The decree was for Rs. 3,000 to. be paid in yearly instalments of.Ra. 400, and 
it was directed that in defaut of payment of any {wo instalments the defendant 
would be entitled to recover the entire amevht due by sale of the mortgaged property. 
The first instalment fell die M 193Q but,it was not paid. The decree-holder filed a 
darkhast.in 1931. During the pendency of the darkhast, suit No. 485 of 1989 was 
filed by the judgment-debtor Govind’s son Tammaji (appellant No. 1) against Govind, 
bis second son Appaji (appellant No. 2), his wife Akkubai (appellant Nq Sdesdbbe 
decree-hoider and Govind’s other creditors, including one Mallaya, for partition and 
a declaration that Govind’s debte and his liabilities under the award decree were not 
binding on his share in the joint family property. On April 14, 1937, a decree was 
made directing partition to be made and giving a declaration that the award decree 
passed in favour of the present respondent was binding on the present, appellants as 
well as on Govind. The first darkhast filed in 1931 under the award decree was dis- 
posed of in 1933 on the ground that suit No. 485 of 1932 had not yet been disposed 
of. The second darkhast No. 530 was filed in 1936. The Court ordered the decree- 
holder to produce certified extracts from the Record of Rigfita, but as they were not 
produced the darkhast was struck pff on August 29, 1937. Thereafter the present 
darkhast, No. 1011 of 1937, was filed on November I, 1987, that is, after the date 
gf the decree in suit No. 485 of 1992, against Govind only. The decreesbolder prayed 
that the amount due be recovered by sale of the mortgaged property. The notice to 
ihe judgment-debtor under O. XXI, r. 22, was duly; served, but be remained absent. 
The Court ordered on March 14, 1938: “Sale of sufficient portion of mortgaged 
property through Collector is ordered. ° Send papers to Collector.” Govind the judg- 
ment-debtor died on January 18, 1941. An application was made to bring the present 
“ppellants on record as his heirs and they were brought on the record on February 18, 
1941. They filed their written statement (exhibit 37) on October 27, 1941. Therein 
they contended that the decree-holder being aware of Yhe decree in suit No. 485 of 
1932 for paitition and the applicants not having been made parties to the darkhast, 
he could not proceed against them or their separate shares in the family property 
At the hearing they raised three confentions , (1) that one Mallaya had a half share 
in the decree under execution and, therefore, he was a necessary party ; (2) that the 
decree-holder’s previous darkhast No. 530 of 1936 having been disposed of for non- 
production of the certified extracta of the Recofd of Rights, that is, for non-compliance 
with the requirements of O. XXI, r. 14, under O. , T. 17(1), the darkhast appli- 
cation was not dn application in accordance with law and that, therefore, the present 
darkhast was not in time under art. 182 (5) Of the achedule to the Indian Limitation 
Act ; and (3) that as the darkhast bad not been filed against them with respect to 
their own rights which were now separate from those of Govind, the decree-holder also 
having been aware of the partition, their shares in the mortgaged property were not 
liable to be sold. The Court gegatived all these contentions and ordered the papers 
io be sent to the Collector for sale of the mortgaged property. There was an appeal 
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to the District Court which summarily dismissed it THe appellants have now raed 
the same contentions as urged before the trial Court in this appeal. 

As to the question whether Mallaya is a necessary party to this darkhast, it is true 
that in suit No. 485 of 1932, Mallaya was one of the defendants and there he was 
Ueecribed as a decree-holder under another award decree against Govind. Byt"the 
decree I am concerned with makes no mẹntion of Mallaya. In the present darkhast 
the decree-holder made an application asking that Mallaya should be made @ party 
on the ground that he had g half sharesin the decfetal amount, but the application was 
not pressed and it was filed py the Court There seems, therefore, to be no substance 
in this contention. Gi 

Darkhast No. 530 of 1936 was struck off because the decree-holder failed to pro- 
duce certain extracts of Record of Rights“ae ordered by the Court. The Court may, 
under O. XXI, r. 14, require the production.of sugh dodiments “ where an application 
ig made for the attachment of any land which is registered in the office of the Collec- 
tor.” Here no. such application was made, the property being already secured for 
Payuentof the debt, and therefore, it cannot be said that the requirement of O. XXI, 
r. 14 was not complied with. Sub-myes (J) and (2) of XXI, r. 17, are as follows : 

“ (1) On receivitig an application for the execution of a decreé as provided by rule 11, 
sub-rule (2), the Court shall ascertain whether such of the requirements of rules 11 to 14 
as may be applicable ta the case have been complied with, and, if they have not been com- 
plied with, the Court may reject the application, or may allow the defect to be remedied then 
and there or within a time to be fixed by it, 

“ (2) Where an application is amended under the provision of sub-rule (1), it shall be 
deemed to haye pen an appicalioa 1 Aondsoce ith Jay and presente on he eats: hen 
it was first presented,” . 


As it cannot be said that the requirement of r. 14 was not in this case complied with, 
it must be held that darkhast No. 530 of 1936 was an application in accordance 
with law. Tt finding of the trial Court, therefore, on this point is correct. K 

The third point urged is the most important one in this appeal. Mr. Jahagirda: 
does not deny that the appellants’ shares are liable under the decree. But “his cog- 
tention is that as they were not parties to the qarkhast but have been brought on the 
record merely as Govind’s legal representatives, their shares cannot be proceeded 
against. It is now settled law that in a joint Hindu family governed by the Mitak-, 
shara and consisting of a father and sons the whole of the joint family property is” 
liable for the father’s debts if they are not tainted by illegality or immorality [Nanom 
Babuasin v. Modhuw Mokum ; Brij Narain v. Mangla Prasad* and Sat Narain v. 
Das*] and that the obligation continues even after a partition, but is limited in the 
case of each of the sons to the extent of his share in the family property | Annabhal 
Shankarbhat v Shivappa Dundappe.'] Wis not alleged that in this case the mortgage 
debt was illegal or immoral. Mr. Jabagirdar has relied on Surajmat Deoram v. 
Motiram Kalu,’ where Lokur J., sitting singly, was concerned with a case in which 
the decree-holder had obtained a meney decree and had brought to sale the judgment- 
debtor’s property and purchased it himself,’and where the judgment-debtor’s minor 
gon, born after the decree and not a party to the execution proceedings, brought a 
suit for a declaration that the decree-holder got no interest in the property purchased 
by him on ‘the ground inter dlia that there had been æ partition between him and his 
father before the date of the execution, the property sofd having come to his own share. 
After saying that it was well-settled in this province that even after partition a sepa- 


e 
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reff son is liable-for his father’s pre-partition debte which are not illegal or immoral, 
J. remarked (p. 1181): * 

“ But if the agn is not a party ta the creditor’s suit, different considerations arise according 
as the partition takes place before the institution of the suit, or during the pendency of the 
a E ee E ae It is obvious that if the creditor files 

after the partition between the father‘and the aon, he must implead the son also as 

a party to the suit if he wants to proceed agains? his share since the father ceases to represent 
the son after the partition. On the sme reasoning, if a pertition takes place during the 
pendency of the suti the father will not represen? the son aft@r the partition and the son 
ought to be impleaded if the decree ia to be executed, against his seperated share. If the 
son ia not a party to tha decree, not represented by his father at thé dateeof the decree, 
as he would not be after the partition, thé decree would ngt be binding on him, though he 
might be liable for the debt.” : . 

The conclusions De drived at aresuimied towards the end of the judgment in six para- 
graphs, the fifth of which 1s relevant (p. 1189): 

“Tf such decree is to be executed after the son has separated from his father, the son must 
be made a party to the execution proceedings, if his separated share is to be gamngasded 
against. Otherwise its sale will not be binding on ¿he son.” 

One of the grounds on “which this proposition is based is that the Court should take 
as strict a view as possible of the effect of the son's pious obligation to pay his father’s 
debts, the doctrine about which (which is to be applied even to cases in which the son 
may have derived no benefit from the father’s debts) is seemingly so unjust that in 
Subramania Ayyor V. Sabapethy ‘Atyar: Coutta Trotter C. J. condemned it as 

(p. 367) “ an illogical relic of antiquity unsuited to any but a primitive and patriarchal 
society ” and that we should apply the doctrine of the san’g pious obligation * ‘within 
the limits made binding upon us by the decisions and should refuse to go a step fur- 
ther,” 

In Venkatenarayena v. Sa a a a Court held that 
‘ Hindu father by virtue of hi position as manager of the undivided” Hindu family 
has the power to represent the entire family in all transactions relating to the family ; 
that when the suit relates to jotat family property it must be presumed that he was 
sued as representing his family, and tbe decree need not be specifically passed against 
him ag such, and that once a liability ia declared to be a family liability; every item 
eof the joint family property is bound to satisfy that liability, and the question whether 
the family continues to remain. joint or became divided becomes immaterial. Venkata- 
subba Rao J. observed (p. 804): a 
“The reason for bolding that the’ members not joined sffguld be held liable is, that they 
are substantially parties to the suit through the manager, in otber words, they are sufficiently 
represented, though not eo moming partjes on the record.. It follows from this that the decree 
can be executed not only against the parties wheee names appear but also against those who 
must be deemed to be constructive parties. In this view it is immaterial whether the family 
continues to remain joint or became divided.” 

The above line of reasoning, however, dik nce amend EE eae and the 
ground of his decision to the contrary effect is that after a partition the father could 
not represent his separated son and that therefore though the som was constructively 
a judgment-debtor [see Kiskan Sarup v. Brijraj Singk® and Mayne's Sara 
Law and Usage,-10th Edn, pe 440], be shorld be joined as a party to the execution 
proceedings if his separated share wag to be attached and eold, for the separated son 
Pape De eat oe re ee PUT aa e ee 
nity to save his separated’ shave by.paying the decretal amount. 


1 (1927) I. L. R. 51 Mad. 361, ep. 3 (1929) ILL R 51 AL 982, 964 
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P ty na ccd tata atleast E father ceaygs to represent 
the aons, Mr. Jahagirdar has pointe out that the appellants have been brought “on 
the record not in their capacity as members of the family, but as legal representafives 
of Govind, and he has contended that their liability would be to.the extent of Govind’s 
share, that is, a one-fourth share, in the family property. Mr. Gajendraga 
behalf of the respondent decree-holder has tontended that this case can IÈ distinguish: 
ed from Surajmal Deoram v. Motiram Kdlu on the following grounds : (1) that where- 
us the decree in that case yas a money,decree, the decree in the present suit is a mort- 
gage decree which author the decree-hokler to bring the whole of the mortgaged 
property to sale; (2) that®the plittition decree expressly declares the award decree 
to be binding on the appellants ; (3) that the appellants have appeared in these pro- 
ceedings only as legal representatives of @qyind and as such they are not entitled to 
rely on their alleged rights in their individual capgcity ;an@ (4) that the order of the 
Court dated March 14, 1938, for sale of the property is binding on them as suth 
Tepresentatives as res judicata. To take the last point first, there is no doubt that thé 
principle of res judicata applies to execution proceedings [Ram Kirpal Shukul v. 
Mitta Rup Kuari!) and would apply after the death of a party bound by it 
to his legal representatives, and it is Obvious that Govind, if he'had been alive at the 
date of the appellants’ application, could not have been allowed, to say that the order 
of sale of the mortgaged property was bad or not binding on the whole of the mort- 
gaged property. This line of argument appears to me to be not without considcrable 
force, though it may be a somewhat technical way of shutting out the main conten- 
tion on which Mr. Jahagirdar bas relied. It may also be that strictly speaking alk 
that the appellants can urge is what they as representatives of Govind are entitled to 
urge. But they have brought to the motice of the Court that they became divided 
from Govind after the date of decree, and it does not now appear possible for the 
Court to shut its eyes to the legal consequences Of such partition. In Venkatanara- 
Jana v. Somazajm, as in the present case, there had, been a mortgage decree against 
the father in an undivided Hindu family, whereas the decree with which Lokur J. was 
concerned in Surajmal Deoram v. Motiram Kalu was a money’ decree. In Venkata- 
natayana’s case the mortgagee decree-holder brought the mortgaged property to safe 
and purchased it and then filed a suit againstethe father and his two major sons to 
recover possession of the property and mesne profite. At a partition subsequent to 
the decree the suit property fell to the share of the father and the minor son who con-® 
tinued to remain joint. The trial Court diamiesed the suit. But the High Court on 
appeal made a decree for possession and mesne profits in favour ‘of the plaintiff. 
Thereafter the father died and°an application was máde to recover the decietal amount 
by sale of other properties in the minor son’s hands. That son pleaded a partition 
between him and his father during the pendency of the appeal in the High Court 
alleging that the properties which fell to ‘iis ehare could not be rendered liable under 
the decree. Venkatasubba Rad J. and Venkataramana Rao J. took the view that 
where it can be held that the members of the joint family not joined in the uit should 
be held liable on the ground that they were sufficiently represented though not eo 
‘nomine parties on tha record, it is immaterial whether the family continues to remain 
joint or becatne divided. The following faseage from Mayne was relied on (p. 894): 
Z “All the pembers of thé family, and therefore all their property, divided or undivided, 
will be liable for the debts which have been contracted om’bebalf of the family by one who 
was authorised to contract them.” (Mayne’d HindwLaw, 9th Edn., a. 333). 
Venkataramana Rao J. observed (p. 904): 

“The principle of Hindu Law is that members, wh8 are finited at the time a joint family 
Tuabileyeip: ncarred, are Boky abectnel fean thair, Mabig by. he) det al Hey bersiar aib: 
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sequently divideg : vide Cholawayya v. TER So íar as a creditor is concemed, he 
ig chtitled ta have recourse`to every item of the joint” family. property so long as it is in the 
hand’ of the persons who ard under the law liable for his debt. When they must be held 
to the parties to'the suit, it is immaterial what the character of the property in their hands 
1, Whether it is still undivided property or has become separate property by division.” 
With espect% agree with this°view. Mr.eJahagirdar did not seek to repudiate the 
liability of his clients under the decree sought to be executed, but he contended that 
if the decree-holder did not: take care to implead them in his darkhast, he could not 
avail hingself of such liability. Such a view would necdlaitate the decree-holder's 
impleading in execution all coparceners of a joint Windu Yamily against whose karla 
he has obtained a decree which, is binding on such copafteners for they ‘may plead a 
partition of which he may not even be Why he should not proceed against 
the judgment-debtor on the*resord, ially when, as in this case, -the decree enables 
hum to bring the property mortgaged to sale, is somewhat difficult to understand, for a 
technical objection like the one Mr. Jahagirdar has pressed amounts, in a case like the 
present, virtually to a repudiation of the other coparceners’ liability so far as the 
darkhast in question is concerned. In a case like the present, a partition in iuc tir- 
cumstances appears to me tò be a fortuitous event of which such coparceners should not 
be allowed to take advantage, and the representative character of the father or manager 
in the suit cannot in my judgment be made to disappear in the execution proceedings 
at the mere will of those bound by the decree byi effecting a partition. In Venkate- 
natayana’s case Venkatasubba Rao J. remarked (p. 889): 

“Is it to be imagined that the respondent could at his will abruptly put an end to the 
representation which had gone on for about twelve years, producing by his act the strange 
legal result of his not being-bound by the decree gq be passed shortly thereafter? I think 
the answer to this question must be in the negative.” 

In the present case the decree rendered the mortgaged property liable to sale and 
the partition decree has expresal declared therein that the award degee is binding 
on the plaintiff and defendants . 1, 2 and 3, the present appellants and Govind. 
Tit these, aunean the’ omean of the decree holder to. amplead the aupalants 
separately from Govind in execution is, in my judgment, immaterial. The other line 
of reasoning would appear to involveethe exemption of the unimpleaded coparceners 
from their liability even if the partition takes place during the execution proceedings, 
efor instance, on the date next preceding the sale, so that the sale may be said to affect 
the interest of the only judgment-debtor on record. With respect, therefore, the rea- 
soning adopted in the Madras case appears to me tow to the facts of this case 
ather ‘than that adopted in Surajmel Deoram v. Moiiram Kelu. In the result I 
hold that the view taken by both the Courts below was correct, and the appeal is, 
therefore, dismissed with costs. e 


Before Mr. Justice Lokur and Mr. Justice Bavdekar. 
GANGADHARRAO GOPALRAO , RAMCHANDRA.* 


Hindu law—Joint Jamily—Severance—Notice by coparcener—Severance of Jamily on partt- 
tion. 

An unequivocal expression of intention tœ separate effects a severance im the copar- 

cemary,; and if it is followed*by a i then the coparcenary is to be deemed to 

have come to an end when the expressing the intention to separate was given. 

It is, however, possible that after such an intention is expressed the parties may decide 
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mere giving of a notice expressing*an intention to separate is not sufficient) by itself to 
put an end to the copercenary. If it is not persisted in, and has been withdrawn or 
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as nevertheless effecting a partition. 
Suraj Nasin v. Ikbal Narain, Ram Ngrayan Saku vy. Makhna, and Banke birt v. 
Brij Bikari relied on. K 


THE facte appear from the judgment. ° 
R. A. Jahagirder, for appellgnt. aad 
S. B. Fathgr, for respondents Nba. 5 (1) and (3). 

A. Desai, for respondents Nos. 2 to 4. . 
K. R. Bengeri, for respondents Nos. 1} and 2 to 4. 
. B. M. Kalagate, for respondents Nos. 6, 7, ang 8. ° ° 
P. V. Vas 
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aze, for G. R. Madbhavi, for the appellant in F. A. No. 289 of 1940. 
Jakagirdar, for respondent, in F. A. No. 289 of 1940. 


Loxug,J. These two appeals arise out of a suit filed by the plaintiff to recover a 
moiety of the properties described in,the plaint at serial Nes. 1 to 30 after a partition 
by metes and bouwgds, and also for exclusive possession of the properties described at 
serial Nog. 31, 32 and 33. The plaintiff also asks for a declaration that he is entitled 
to the moveable property allotted to the share of the deceased Keshavrao, and that he 
is entitled to receive the judi amount specified in the plaint. 

The plaintiff Gangadharrao had three brothers, Sheshagirirao, Annarao and Keshav- 
tao, and they formed a joint Hindu family. Sheshagirirao died without leaving a 
‘widow or any iseue, and thereafter Annarao, Keshavrao and Gangadharrao lived in 
union. Defendant No. 1°Shreepad is Annarao’s son, and defendant No. 5, Rindabai, 
is Annarao’s daughter. Defendants Nos. 2, 3 and are Shreepad’s sons. After Anna- 
rvao’s death, defendant No. 1, Keshavrao and the plaintiff lived as members of a joint 
Hindu familye In 1917 defendant Nol Shreepad,,who was then a student, executed 
a general power of attorney in-favour of his uncles Keshavrao and Gangadharrao, as 
they were managing the joint family estate. After he completed his education, defend- 
ant No. 1 gave-a notice to his uncles on September 19, 1921, cancelling the power of 
attorney and demanding his onethird shar iff the jomt family properties Besides 
the ancestral joint family property, Keshavrao had inherited three lands, described in, 
serial Noa. 31, 32 and 33 in the plaint, from his wife. 

It appears that, although Shreepad gave a notice to Keahavarao and Gangadharrao. 
he did not immediately file anf suit to obtain possession of his one-third share in the 
family property. On Februafy 27, 1923, Keshavarao and defendant No. 1, Shreepad. 
filed suit No. 92 of 1923 against the plaintiff Gangadharrao and his son Dattatraya to 
recover their two-thirds share in the ancestral foint family property by metes and 
bounds. Defendant No. 1 claimed there? certain property for himself as jesthamsha 
(ekder’s share) on the ground that he belonged to the eldest branch of the family. The 
suit resulted in a compromise decrge on ‘July 15, 1926, whereby Shreepad and Keshav- 
rao were awarded two-thirds share fh the joint family property. It appears from the 
decree that the property claimed by Shreepad for jesthamshka was not given to him. 
The property was subsequently divided,*and defendant No. 1 and Keshavarao were 
given possegsion of two-thirds ahare in the family property. In the compromise appli- 
cation it was stated that the property which Keshavmio had inherited from hia wife 
belonged to him exclusively ; but, as that prop@rty was not the subject-matter of the 
suit, this was not embodied in the decree. 

Keshavrao died on March 28, 1936, and thé plaintiff filed this suit to recover 

1 (1912) L. R 40 L A. 40 2°, (1969) 41 Bom. L. R. 1136, P.C. 
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-his property on ¢he ground that he was his next heir in preference to defendant No. 1, 
who was his nephew. Defendants Nos. 1 and 5 resisted the claim. They contended 
that Keéahavrao had died in union with defendant No. 1, and, therefore, bis undivided 
share in the joint family property devolved upon him by survivorship, and also that 
by bf two wills he had bequeathed his undivided share in the joint family property 
to defendant Mo. 1 and his self‘acquired preperty to defendant No. 5. The plaintiff 
disputed the genuineness of the wills, and corftended that Keshavarao did not execute 
them, and that at the time when heeis alleged to have executed them he was lying 
unconscioys and incapable of understanding the“contents anf the nature of the docu- 
ments. The lower Court held that the wills propotinded Were not genuine, and that 
Keshavrao died in union with, defendant No. 1. Plaintiffs claim to 4 half share 
in the properties jointly held by defendang No. 1 and Keshavrao was, therefore. 
rejected ; but the plaintiff as given a decree for the properties, which Keshavrao 
had inherited from his wife. The plaintiff has preferred an appeal, No. 288 of 
1940, against that part of the decree which disallowed his claim for half share in the 
property held by defendant No. 1 and Keshavrao, and defendant No. 5, Rindabai, 
has preferred appeal No. 289 of 1940 from that part of the decree which Meld that 
the wills of Keshavarao were not genuine and ‘awarded to the plaintiff possession 
of the self-acquired property of Keshavrao. Both the appeals fave been heard 
-together. and this judgment will dispose of them. 

Admittedly defendant No. 1, Keshavrao, and the plaintiff were undivided, till 
defendant No. 1 gave a notice to Keshavarao and the plaintiff on September 19, 
1921. He says that he had just given the notice for the purpose of cancelling the 
general power of attorney, which he had given to his uncles in 1917; but the notice 
itself contains an unequivocal intention on the part of defendant No. 1 to separate 
from his uncles, and get his one-third share in the ancestral joint family property 
separated by metes and bounds. Ordinarily such an expression of intention effects 
a severance in the co-parcenery, and if it is dollowed by a partition, then the co- 
fiarcenery is to be deemed to ‘hive come to an end when the notice expressing 
the intention to separate was given. This principle was laid down in Suraj Narain 
v» Ikbal Narain,’ in the following terms (p. 45) :— 

“What may amount to a separation or “what conduct on the part of some of the members 
may lead to disruption of the joint untiivided family and convert a joint tenancy into a ten- 
@mcy in common must depend on the facts of each case. A definite and unambiguous indica- 
tion by one member of intention ta separate himself and to enjoy his share in sevetalty may 
amount to seperation. But to have that effect -the intention must be unequivocal and clearly 
expressed." °, 

But it is possible that, after such an intention is expressed, the parties may decide 
not to effect a severance, but to continue to be joint as before. In such a case the 
mere giving of a notice expressing an imtentfon to separate is not sufficient by itself 
to put an end to the coparcenery. As observed by Sir George Rankin in Ram Narayan 
Sahu v. Makhna; in order to ascertain whether the family continued to be joint, 
or became separated, by an expression of the 4fitention to sever the interests. 
the subsequent conduct of the parties must be looked to. Thus in Banke Bthavi 
v. Brij Bihari, where a member of a joint Hindu family sent a registered notic# 
to the other members demanding a partition, but the intention to separate was given 
up a day or two later as theeyesult of a sfbsequent agreement of the fnembers at - 
a family meeting and there was no disruption of the family in fact, it was held that 
the notice did not, by itself, operate to effect a separation in Jaw. An unequivocal 
demand for partition, which bes net been persisted in and has been withdrawn or 
1 (1912) L. R. 40 L A. 40, a 2 (i908) 41 Bom. I.. R. 1136, P.C. 
8. © 15 Bom, L. R 456. 3 (1928) I. L. R. 51 Al. 519. 
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abandoned with the consent of the other members of the family, capnot be tregted 
as nevertheless effecting a separatioh. 

After defendant No. 1 gave the notice, he did not insist upon his one-third Share 
being separately put into his possession; but he joined Keshavarao ‘in filing a suit 
. against the plaintiff to recover two-thirds share in the ancestral joint family prpgkrvy, 
on behalf of both himself and Keshavarao, and that suit ended in f compromise. 
By that compromise, defendant No. 1 afid Keahavarao were together given tyo-thirds. 
of the joint family property. Thus the origina idea of defendant No. 1 to separate 
from both of his uncles dh taking his one-third share was given up with the consent 
of his uncles when the suit was efompromised, and in its place be and Keshavarao 
together took a joint two-thifds share, leaving the remaining one-third to the plaintiff. 
In pursuance of the compromige decree, the plaintiff divided the joint family property 
in his possession into two parts, one of two-thisds share,*and the other of one-third 
share, and offered the former to defendant No. f and Keshavarao ; but they objected 
to this method of partition, and contended that the plaintiff bad included in his 
one-third share superior lands, and the partition had been unequal. They, therefore, 
‘praposeds that the plaintiff should make three equal shares in the property, so that 
defendant No. 1 and Keshavrao might take two of them’ for their two-thirds ahare, 
and the remaining® one-third should be taken by .the plaintif The Court passed an 
order to that effect, and the plaintiff divided the property into three shares, of which + 
two were selecttd by defendant No. 1 and Keshavrao. 

Mr. Jahagirdar contends that by. thia method the property was divided into three 
distinct shares and although defendant No. 1 and Keshavrao got two of them, yet 
it cannot be said that, those shares became combined into one. He contends that, 
even assuming that for the sake of Convenience defendant No. 1 and Keshavarao 
got the two shares jointly, still they were tenants-in-common and not joint tenants, 
so that, after the death of Keshavrao, his share devolved by succession upon the 
plaintiff, and did not go by survivorshjp to defendant No. 1. This reasoning appears 
to be plausible, but what actually took place was that defendant No. 1 and Keahavae 
rao took two-thirds share for themselves jointly. The device of dividing the property 
into three shares was resorted.to merely to have an equitable partition of the whaje 
property into one-third and two-thirds. The first partition effected by the plaintiff 
was found to be inequitable, as he had included better lands in his one-third share, 
and no choice was given to defendant No. 1 and ‘Keshavarao. The Court, therefore, 
directed that defendant No. 1 and Keshavarao should be given an option to select 
any two-thirds, and that was posible only if the whole property was divided into 
three parts, and an option wag’given to defendant No. 1 and Keshavarao. This does 
not mean that the two part which they took were taken as their separated shares. 

. The subsequent conduct of the parties clearly shows that they intended to treat 
those two shares as their joint . In the Record of Rights the two shares 
were entered jointly in the names of defendant No. 1 and Keshavarao. If they had 
taken their shares separately, as the property had been divided into three equal 
shares, there was no difficulty in enteritlg the name of defendant No. 1 for one share 
Sail GML Of Kaaa ke Hs te But, instead of doing so, they got the two 
ghares taken by them entered in their names jointly. Mr. Jabagirdar argues that 
had they continued to be members of a°joint family, the name of only the manager 
would have been entered against the two-thirds share, and there was no necessity 
` of entering the names of both the co-parceners ; om the other hand, if defendant 
No. 1 and Keshavarao were tenante-in-common’ and their names were entered against 
the lands in that capacity, then their ehares would have been mentioned after their 
names. But the fact that the names of them both were entered against all the lands 
shows that they held them-jointly. If they didepot intend to continue-as coparceners, 
they could have easily got their separated shares entered against their names indivi- 
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dualy. Moreqyer, in a suitefiled by the plaintiff in 1930 (suit No. 2 of 1930) 
against defendant No. 1 and Keshavarao, they put in a joint written statement on 
Marth 28, 1930, and therein they expresely~ stated that they were not divided, that 
they were enjoying the joint family property of their share as coparceners, and that 
theré, no severance of coparcenery between them. This conduct clearly shows. 
Ge ey he a es cei a ae 
partition effected by the compromise decree, they two continued to remain as members 
of a joint Hindu family. We entirely agree with the view of the lower Court, and 
hold that, after Keshavrao’s death, his undivid’d share in &he ancestral joint family 
property devolved upon defendant No. 1 by survtyorshif, and the plaintiff has no 
interest in it. 

Ab iecale tas ep sil Si Gy ave Meh uals by E Ga te GE 
his death, the lower Courtehag comg to tfe conclusion that he was,not in a sound 
and disposing state of mind, but Was unconscious when the said documenta were 
executed. Admittedly, When Keshavarao returned to Dharwar from Navalgund, 
where he was slaying for some time with defendant No. 5, he was seriously ill, and 
was not ina position to move about. The evidence of defendant No. 1 and his wit- 
nesses Anant, Channappa ‘and Dattatraya is toethe effect that Keshavarao was in 
full possession of all hẹ faculties when he fixed his thumb impression on the two 
wills ; but all his witnesses are interested, and, as pointed out by the lower Court, 
their evidence cannot be believed on the point. Keshavarao had swelling all over 
the body, and yet these witneases say that he was moving about, when he executed 
the wills. If that were so, there was no reason why the stamp paper on which the 
wills were written were not purchased by him in hig own name. They were purchased 
by defendant No. 1 in his name. The plaintiffs son Dattatraya and the plaintiffs 
witnesses Shalambhat, Devangowda and Sidafpa state that Keshavarao was lying 
. unconscious some time before his death. If the execution of the wills was above 
board, the Sub-Registrar would have been sent for and registered wills would have 
been executed. A retired Magistrate was livifg in the neighbourhoods and at least 
he might have been sent for. The lower Court which had the benefit of observing 
the deméanour of the witnesses was impressed by the evidence of the plaintiff, and 
has come to the conclusion that Keshavarao was not in a sound and disposing state 
of mind, when the wills are said to Mave been executed. It is also significant that 
the thumb impressions on them were not ‘taken clearly and look like mere smudges. 
“It is urged that the drafts of the wills were prepared by Mr. Patwardhan pleader. 
Those drafts have not been produced, nor has Mr. Patwardhan been examined. 

In this state of the evidence, we see no reason ®& differ from the view taken 
by the lower Court, and we agree with its finding that the willa are not genuine. 
Hence the decree in favour of the plaintiff in respect of the self-acquired property 
of Keshavarao must be upheld, anel both the appeals dismissed with costs, 
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Before Mr. Justice Macklin and Mr. Justice Rajddhyakska. 
LAND ACQUISITION OFFICER v. JAMNABAI.* 


Lad Acquisition Aat (I of 1894), Sec. 23 (iv)—" Loss of earnings” —Actual loss and na 
prospective loss. 
Th expression “Tome of eamsingn”, appensing in a 28 (io) of the Land Acquistion 
Act, 18%, means loss of carfiings from a business which at the time of the acquisition 
is a going concern. s 
. Where the claimant's business is a going concern on the land which is the subject- 
matter of acquisition, he is emtitled go damages for loes of earnings. A compulsory change 
*Dechled, March 28, 1945. First A Phadkar, Assistant Judge at Thana, in Re- 
No. 360 of 1941, from the decision of A. K. ference Noo of 1038 
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often possesses an element of comvenience which has an important value in connettiom 
with busiñess, and if a person enjoys such special advantage through having established 
himself in a particular site, it may be for a long period, he is entitled to compensation 
when he is disturbed for the benefit of the general public. Any probable diminutipe! in 
the value of the claimant’s goodwill in his trade consequent on the takingof the premises- 
in which such trade is carried on and thë consequential losa of hia earnings comes within 
the meaning of the word “ earnings”, and there are well recognised rules for galculation 
of loss of earnings in such a case, 

The provisions of s$23 are not « exhaustive. 7 A 


THE factą are stated in the jutfgment 
B. G. Rao, Government Pleader, for the defendant.» 
B. G. Thakore, for the respondents. aS 


RAJADHYAKSHA J. Tis oniy aboia thA appeal r da oarda dhe claimants 
right to receive compensation for the loss of prospective earnings. The land involved 
in this case is the southern half of survey No. 176 of Juhu, which belonged to óne 
Nami Monjee. The land was notified for acquisition on June 15, 1937, and the 
notification under a. 6 of the Land Acquisition Act, 1894, was published on December 
2, 1937. The land was actually taken possession of by the authorities on October 5, 1938. 

The contention of the claimant was that he owned a cigarette factory at Santa 
Cruz, and in order to expand his business he had purchased the land in question 
in 1935 with the object of building thereon a factory for manufacturing cigarettes. 
This factory was intended to be capable of manufacturing three times the quantity 
of cigarettes manufactured in the Santa Cruz factory. For, this purpose the claimant 
bad obtained a license from the Collector of Bombay and had also got certain plans 
prepared and sanctioned’ by the authorities concerned. The work of building the 
factory had proceeded up to three feet above fhe plinth level when the land was 
notified for acquisition. By reason of that notification the work of erecting the 
factory couldenot be proceeded with, ‘and ultimately owing to the land being finally 
acquired, the project of building a factory thereon had to be given up. For this reason 
the claimant contended that he should be compensated for the loses of his prospective 
earnings for a period of one year on the basis of the profits which he made on the 
Santa Cruz factory. He, therefore, claimed, on the estimate made by his experts, 
Rs. 1,84,500 for the loss of earnings. 

The Land Acquisition Officer considered that the claim made by the owner was 
fantastic and grosaly exaggerated. He thought that the claim was purely hypothetical, 
based as it was on so many urtertain factors such as the probable cost of constructing 
the buildings, the cost of ertcting machinery which would tum out three times the 
product of the Santa Cruz factory, the difficulty of getting sufficient labour in these 
days of labour unrest, and, lastly, the difficulty of raising enough capital at a reasonable 
rate of interest. He considered that if th®*factory had been a going concern, the claim- 
ant would have been justified in basing his claim for loss of earnings. Even so he 
thought that the claimant had suffered*some damage and was entitled to be compen- 
sated therefor. He, therefore, alléWed six per cent. interest on the capital invested in 
the land, the incomplete building and the materials which had .been locked up in this 

i and he awarded compensation at this rate of interest from June 17, 1937, up 
to the date of payment as damages due to the acquisition against the claim for loes of 
earnings. This amount came to Ra 4,610. Against this award the claimant applied 
to the District Court of Thana, and the learned Assistant Judge who heard the refer- 
ence was of opinion that the provisions of the Land Acquisition Act should be liber- 
ally construed in favour of the claimant and that the claimant was entitled to the 
damages which he had suffered owing to the land being acquired,- even though the 
buildings had not been completed and the busines had not been started. He thought 
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tha if the land had not been acquired; the buildings would have been constructed and 
thé factory would have been started, and that as the claimant was prevented by reason 
of the acquisition from making profits out of the business, he was entitled to be œm- 
for the logs of his prospective earnings. Having come to this conclusion, the 

nod Assistant Judge examined the profits whjch the claimant made from the Santa. 
Cruz“factory,and after making*due allowarxce for the various items of expenditure, be 
thought that the claimant might have been expected to make a net profit of Rs. 18,600 
per year. On this basis he made an award for the lose of earnings for a period of eight 
months. This amount came to Rs. 12,400, dhd allowingdfor interest on the extra 
amount awarded he increased the award made by tye Lar Acquisition Officer by Rs. 

8,240. Ps een a re enone USER TS Huet aor 
appeal. 

The main ground taken by jhe legrned Government Pleader is that as the business 
was not a going concern at the date®of the acquisition, the claimant was not entitled 
to anything by way of damages for the loss of earnings. Two points arise for con- 
sideration in this appeal : (i) whether the claimant was entitled to any compensation in 
law fdr logs of earnings in view of the fact that the construction of the buildings had 
just started and the businéss was not a going concern ; and (fi) if the claimant was 
entitled to damages, om? what basis should those damages be assessed. There is no 
doubt that if the claimant’s business was a going concern on the land which was the 


- subject-matter of acquisition, then he would be entitled to damages for loss of earnings. 


A compulsory change of a place of business may result in a serous loss to the persons 
concerned. Locality often possesses an element of convenience which has.an import- 
ant value in connection ‘with business, and if a person enjoys such special advantage 
through having established himself in a particular site, it may be for a long period, 
it seems to be reasonable that he should be erftitled to compensation when he is dis- 
turbed for the benefit of the general public. Any probable diminution in the value of 
the claimant’s goodwill in his trade consequent on the taking of the premises in which 
guch trade is carried on and the consequential loss of his earnings would come 
within the meaning of the word “earnings” and there are well recognised rules for 
calculatién of loes of earnings in such a case. As pointed out at p. 260 of Rai Bahadur 
Gupta’s Land Acquisition Act : 

“ Apart from cost of removal and expertbes incidental to the business itself which are dealt 
with in clause fifthly... [of s 23 of the Land Acquisition Act] matters for consideration im 
®egtimating injury to earninga, (or what is commonly called ‘loss of earning’), may be ana- 
lysed thus :— 

(e) Depreciation of fixtures, ° 

(b) Depreciation of stock, = ie 

(¢) Loss on account of ‘good will’, 

(d) Loss on account of credit-sales.”, 

All these elements which go to constitute #8 of earnings presume that there is in 
existence a going concern the transfer of which is necessitated by the acquisition of 
‘and. But we have not been referred to a single case where there has not been in 
existence any going concern when the land is acfilired, and a claim has been made 
and allowed for the loss of prospective earnings on account of a business which was 
intended to be established on the acquired land ; and we consider that this paucity 
of authorities for the proposition of this kind is not without significance. In our view 
the expreseion “loss of earning,” used in s3. 23(iv) of the Land Acquisition Act means 
lose of earnings from a business whicheat the time of the acquisition was a going con- 
cern. The learned advocate for the claimant gave an illustration of how such a view 
of law would result in subetant##l damage to the claimant himself. He gave an instance 
of a building which had almost been completed in January, in which a business was 
intended to be started in March and’ which was notified for acquisition in February. 
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He argued that in such a case, the compensation for the land itself with the builgings 
thereon under s. 23(i) would not be an adequate compensation, and the clainfant 
would be entitled to ask for damages for the loss of earnings under 9. 28(iv) eyen 
though the business had not actually commenced at the time when that land 

With the building was notified for acquisition. We are not sure that the 

given by the learned advocate is altogethes in point. *In a case such as the onë con- 
templated by the learned advocate, the eclaimant would get full compensation under 
cl. (i) of s. 23 because the compensation would, be given not only for the Idnd itself 
but also for the buildings $hereon, ang the potentiality of using those buildin for the 
Purpost of business wouldebe a factor governing the market value of the ; 
and we are not sure that if caim were made for the loss of earnings in a case of this 
type, that claim would be admitted in Court. If the fine of reasoning adopted by the 
learned advocatę were to be carried to ite’ Rgical ponclugiog, it would mean that if the 
land was acquired immediately after it was pur@hased by the claimants for the pur- 
pose of erecting a factory, the claimant would be justified in putting forth a claim for 
the loss of earnings by saying that he intended to build a factory thereon, and that 
the factogy when completed would bring him profits at a certain rate. And the learned 
advocate was not prepared to say that in such a case the claimant would be justified 
in making a clains of this kind. Between these two extremes there may be various 
gradations, and in our view the claim made in the present instance comes nearer to 
the latter class tham to the former class. Nothing had happened in this case except . 
the purchase of land, preparation of plans and the obtaining of the sanction from the 
Collector for erecting the factory. But, as pointed out by the Land Acquisition Officer, 
there were numerous other uncertain factors which made the-completion of the build- 
` ing, the efarting of the business and earning profits therefrom largely a problematical 


affair, and we do not thiñk that in a case of this kind the claimant would be justified .. , 


in claiming compensation for damages for loss of garnings. Although no case ptecisely 
in point has been brought to ‘our notice, there are observations in one or two cases 
which came kefore the Calcutta High Court which show that’ the loss of earnings for 
which a claim can be made under s. 23(iv) of the Land Acquisition Act must refer 
to the loss resulting from acquisition of land with a going concern. One suah case-is 
of Suresh Ckondra Banerji v. Secretary of State. In that case the claimant had leased 
his lands to Bull Brothers for the purpose of Manufacturing bricks. The lease was to 
_ last for ten years; but after five years ‘the land was acquired by Government, 
~. and the Collector awarded compensation on the basis of the rent reserved by the lease 
in favour of the Bull Brothers and allowed twenty years’ purchase-money to the claim- 
ants. But a claim was made¢hat damages should have been awarded‘ by reason of 
the acquisition injuriously affécting the earnings of the claimants. It was contended 
that-in addition to the market value of the land as ascertained the claimants were 
entitled to damages for the less of any profits they might have made if they had en- 
gaged if the business of brick-manufactfwing after the expiry of the lease in favour 
of the Bulls. In support of that contention a reference was made to the case of Ripley >, 
v. Great Northern Railway Company.» In dealing with this argument, the learned 
Judge sobeerved as follows (p. 359P : 


“Tt seems to me that the principle laid down in that case has no application to thé circum- 
stances of the present case. It is no doubt well-settled that in ascertaining the market, value 
of the ‘land the Court has to ascertain what is the market value of the property not according 
to ita, present disposition, but laid out if the most lugeative, and advantageous manner 
in which the owner can dispose of it. A familar ample is that of lands in or near a town 
which are’agricultural, but capable of being used as building sites, But when once you assess 
the market value of the land by taking every circumgtanceginto consideration, I do not think 
-thai the person interested may again ask for damages on the ground that he might have made 


1 [1927] A. I. R. Cal. 357. 2" (1875) L. R. 10 Ch. App. 485. 
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profġs by engaging in a certain trade or business on the land in question. 

T? seems to me that a person is entitled to claim damages for loss of earnings if he carries on 
somes businesa in the acquired premises and by virtue of the acquisition he is deprived of his 
profits by reason of the fact that he’ cannot find another place where he can carry on the 
biigess in which he was engaged on the acquired premises ; for example in this case, if the. 
clainfant had q@rried on the tradeeof brick-makjng and had proved that after the acquisition 
he was unable to find a suitable field for carryipg on his business of brick-making and by 
that reasen would lose his customers or suffer damage in any other way, he might have made 
a claim for such damage.” s e t 
A similar*question arose before the same learned J in the case of Madkab Gobinda 
Ray v. Secretary of State for India in Council: At p. 833 the learned Judge observes. 
as follows : $ 7 A 

“‘Loæ of business’ means that a man pufbuing some trade or busine is compelled to 
give it up or to carry it on elsewhere, @vhich would give him.less profit than what he was 
making at the former place. In that case he would be entitled to compepsation on that 
acount,” 


These obeervations appear to us to support the view we take, and in our opinion the 
claimant in this case was not entitled to damages for loss of earnings. 

Even if we are wrong in our view that the expression “loss of earmings ” in s. 23(iv) 
refers to loss taused on account of acquisition to a running business and not to proe- 
pective business, we think that the damages must be proximate damages and must not 
be-too remote. As has beer pointed out in s. 56 of Vol. VI of Halsbury’s “Laws of 
England ”, 2nd edition, “if the right to compensation is established, the amount of 
compensation is commonly determined by the ordinary rules applicable to damages 
in actions of tort”. And as stated in 3.51 of the same volume, “ damages which would ` 
be too remote to be recovered in an action canfiot be recovefed by way of compensa- 
tion.” In the present instance we cansider that the damages claimed by the respond- 
ents are too remote. In this case only the foundation of the building in which a busi- 
nese was to be run subsequently pad been laid® There were numerous agncertain fac- 
fors which would have come into play before the building’ could be completed and 
business begun. The loss on account of acquisition in the earnings of such a business 
mast, in our opinion, be regarded as too remote to justify any compensation being 
granted. . 5 

The learned advocate then contended that even if he was not entitled to damages 
éor loss of earnings under s. 23(iv), the compensation granted to his client for the - 
value of, the land might be enhanced by, the amount which the learned Assistant Judge 
thas awarded in addition to the amount given by the and Acquisition Officer. The 
land itself was purchased by the claimant at Rs. 38-0 fer equare yard in 1935. The 
Land Acquisition Officer valued the land at Rs. 4 per square yard and the’ learned 
Assistant Judge valued jt at Ra 4-8-0 per square yard. The posibility that the 
claimant may not be able to justify his claimefor loes of earnings was visualised by the 
claimant himeelf ; for the learned Assistant Judge observes in para. 46 of hia judg- 
ment as follows :' . : g - : 

“No plotting scheme is prepared for survey No. 178° soutli ds on behalf of the claimant 
Nari compensation is claimed on the basis of his prospective factory. That claim Will be 
considered later. It is, however, urged that if Ņarsi cannot be given compensation pn the 
basis of his prospective factory, the scheme applicable to Bhabha’s land would equally apply 
to Narsl’s land.” e ; . ee 
Therefore the claim of the respondent im the alternative was that if he was not entitled 
to compensation for loss of earnings under & 23(iv), his land ahould be valued in the 
same manner as that of Mr. Bhabha, .e. the northern half of the same survey number. 
The learned Judge has in fact valued both the lands on the same basis and awarded 


1 (1928) L‘L. R. 56 Cal. 819, 
R. 113 : 
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Rs. 4-8-0 per square yard for both the northern and the southern hglves of susvey 
No. 176. It would appear therefore that the alternative contention of the clainfant. 
was accepted by the learned Judge although he has also proceeded to award confpen- 
sation for the loss of earnings under s. 23(iv) of the Land Acquisition’ Act. It is 
“therefore open to the claimant to ask that his land should be valued at a still hi 
figure because it possessed any special pofentiality on’ account of its auation. * The 
learned advocate for the respondent argħed that the land was specially suited for a 
cigarette factory, but we o not think that there is anything in the situation of the 
land which makes it mor guitable for a cigarette factory than for any other kind of 
business. We are therefore not prepared to increase the award made by the learned 
“Assistant Judge in respect of the land on account of this alleged special potentiality. 
Although in our opinion nd compensation can be granted either under s. 23(:) or 
s. 23(iv) of the*’Land Acquisition Act, we consider that the claimant was entitled to 
some compensation. The provisions of s.°23 of the Land Acquisition Act are not 
exhaustive, and we think that under the circumstances of the case, the Land Acquisition 
Officer was justified in awarding compensation by way of six per cent. return on the 
locked up capital over and above the value of the land and the materials thereon. 
The result, therefore, is that this &ppeal must be allowdll and the award of the Land 
Acquisition Officer restored. The appellant will get his costà of this appeal and of 
the proceedings in the District Court from the respondent who will bear his own. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Divatia. 
"DISTRICT LOCAL BOARD, RATNAGIRI v. SHANTARAM RAJARAM.* 


Bombay Local Boards Act (Bom. VI of 1928 as amended by Bom, Act XXIII of 1938), Secs. 
72, 104, 116At—Levy of octroi by local board-sSuit’ by local board to recover octroi 
duty under s. 72—Maintainability of swdi—Tox contrasted with octroi or customs duty. 

Sectione¥2 of the Bombay Local® Boards Act, 1923, before the Act was amend- 
ed in 1938, did not apply to the levy of octroi, so as to enable the Board to file a suit 
in a civil Court to recover the amount of octroi from defaulters, Even after the amend- 


* Decided, A 18, 1945. Second Appeal have become due, e 
No. 973 of 1 (with S. A. Noe. 974 and @he district local board shall, with the 
976 of 1942 and Civil Revision Application least practicable delay, cause to be presented 
No. 640 of 1942), from the deciaion-of D. to the liable for -the payment there- 
R. Pradhan, District Judge at Ratnagiri, in of a bill for the sum claimed as due... © 
Oe in sie ae 116A. The district loca] board, if it thinks 
passed by D. G. Palekar, Subo te Judge fit, instead of requiring payment of octroi 
at Malwan, in Regular Civil Swit No. 30 of due from any n, mercantile firm or 
, a _body to be made at the time when 

t The relevant sections are as under :— the animals or in respect of which the 
72. In lieu of proceeding by distreæ and octroi is leviable are introduced within the 
sae or in, ceee Ot eile to Tenine Dy octrdi limits of the board, may at any time 
proceeding the £ $ direct that an account current shall be kept 
aa ncovetpple under the provisos of ar the cod of the octroi 90 due 
or any compensation, ex- such person, or body. Such ac- 

penses, changes or damages awarded urter count shall be settled at intervals not ex- 


or 
(b) not being payable on demand on ac- deerfed be, and aball be recoverable in 
count of an octroi or a toll, is caimable such manner as, an amount claimed on 
48 an amount or instalment da account of t of any tax recoverable under the 
any tax which is imposed in the district shall said chapter. 


$ 
1945.] ` RATNAGIRI LOCAL BOARD v. SHANTARAM (A. €. J.)—Stone C. J. 899 


ement of 1938, no such suit tan be brought except where current accounts are maintained 
9 as regards octroi between the Board and the defaulter. ; l 

© Per Xone C. J. A. tax can be and is usually imposed without difficulty on a person 
q Decmuse he is the owner of some species of property such as income, a house or a motor 
‘car ; whereas an octroi and customs duty, though a tax, are limited in scope to a levye 

or duty ow the import of godds or animals into some town, place or country or a levy 

or duty on the goods or animale. As suchethe collection of the duty is effected at the 

point of entry, either by refusing entry or by seizure, or by penalties imposed on any 


THE facta appear sufficiently from the judgment. ` 
S. S. Kevaleker, for the appellant® _ 
A. G. Desai, for opponent No. 1. ae 

iP. S. Malwankar, for the opponents. 


Stone C, J. These appeals and petitions concern an octroi imposed by “the Local 
Board of Ratnagiri under” the Bombay Local Boards Act, 1923. For convenience 
there has been called on together, Second Appeals Noe. 973, 974 and 975 of 1942 
and Civil Revision Applications Nos. 208 to 213 both inclusive and 626 to 645 both 
inclusive, all of 1942. One of the twenty-nine cases so called on comes from Devgad 
and the remainder from Malvan. Except iœ Civil Revision Applications Noe. 208 
to 213, the Local Board failed in the immediate Courts below. 

The right to impose an octroi was not seriously disputed in the Courts below, but 
in this Court the arguments have ranged overa more exteasive field and it became 
clear at an early stage that there is a sharp distinction between octroi alleged to be 
payable before December 22, 1938, and that alleged to be payable after that 
date. In the Courts below it was the method of collection of the octroi and in parti- 
eular whether an action was maintainable for ita recovery in the civil°Courts which 
were principally in dispute. However, on the pleadings and the evidence the larger 
qyestion, which has been argued before us, is clearly open. Therefore before turning 
to the relevant statutory provisions ang mules, it is necessary to say something about 
the nature of an octroi which, like a customs duty, has certain features which 
sifferentiates its nature from a tax. A tax can be and is usually imposed without diffi- 
culty on a person because he is the owner of some species of property such as income, 
a house or a motor car; whereas an octroi and cugioms duty, though a tax, are 
limited in scope to a levy or duty on the import of or animals into some 
town, place or country or a levy or duty on the g or animals. As such the 
collection of the duty is effected at the point of entry, either by refusing entry or by 
seizure, or by penalties imposed on any pepan attempting to introduce the animals 
or goods and at the same time evading payment of the duty. There are obvious 
difficulties in imposing personal liability for such a duty, since it is the animals or 
goods in relation to location which causes @ity to arise and not property in 
relation to ownership. The word “octroi” is of French origin, and literally means 
“to authorise”. In the Oxford Dictionary it is defined ws: “A tax levied om 
certain articles on their admission into a town (especially in France) ”. No such 
levy is Known in England, thqugh it is noteuncommon in certain other countries. 
In Belgium and Egypt it was “formerly in force, but ite abolition was effected in 
1870 and 1903 respectively. No one been able to suggest how the word came 
to be applied in India, except fhat it may have been used as appropriately des- 
criptive of certain forms of levy anciently asserted. Whether an octroi can be 
correctly applied to a levy on goods ,or animals coming into a rural as opposed to 
an urban area seems to be in some doubt. In the article on octroi in the Encyclo- 
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paedia Britannica it seems to be suggested that it thight be. Nogmention of the 
word is to be found in either Stroud’s Judicial Dictionary’ or in Wharton’s “Law 
Lexicon, and it is not without significance to observe that in s. 192 of the Chy of 
Bombay Muncipal Act, 1888, levies on goods coming into the City of Bombay gre 
` called “ town-duties”. To impose such a levy on goods or animals entering a country 
district obviously presents great difficulfies in its collection, unless, %ither personal 
liability can be validly and effectually attached to some person in relation to,the goods 
and animals imported, er unless a yery extersive army of officials is to be main- 

tained to guard many nfilgs of marine and rural boundary. * 

If the right to impose an ocfroi exists in a Local Board, its origin must be the 
creature of statute as also must be, if it exists, the right to enforce personal liability 
on some person not in phykical possesajon or control of the goods or animals at 
.the time when’they attract the duty by an astempte being made to introduce them 
across the frontier or boundary. By s. 80A of the Government of India Act, 1919, 
and the sanction given thereunder by r. 3 of the Scheduled Taxes Rules, a Provincial 
Legislature is empowered to make and take into consideration any law imposing, 
or authoriaing any local authority to impose, for the purposes of such local authority, 
any tax included jn the second schedule to those rules. This schedule is as follows M. 

A “ SCHEDULE II. 

(Un this Schedule the word ‘tax’ includes a cess, tate, duly or fee). 
A toll. f i 
A tax on land or land values. 
A tax on buildings. 
A tax on vehicles or boats. : 
A tax on animals. * e 
A tax on menials and domestic servants. 
An octroi, $ x F 
A terminal tax on goods importei into, or exported from, a local area, save where 
such fx is first imposed in a local area in which an octroi was not levied on or befgre 
the 6th July 1917. 

9. A tax on trades, professions and callings. s 
10. A tax on private marketa. . 
11. A tax imposed in return for services rendéred, such as— : 

(a) a water rate, 

(b) a lighting rate, 7 
(c) a scavenging, sanitary or sewage rate, 

(d) a drainage tax, . 

(e) fees for the use of*marketa and other public conveniences.” 

The Bombay District Local Boards Act, 1923, is the enabling Act of the Provincial 
Legislature and this Act is in effect saved from, repeal on the coming into operation of 
the Government of India Act, 1935, bye 143 of the Act. Section 99 of the Bombay 
Local Boards Act empowers District Local Boards subject to the preliminar 
ries and sanctions therein mentioned te impose for the purposes of that Act a tax other 
than a toll which the Provincial*@overnment could impose. Sub-sections (1) and (2) 
„ of s 100 are as follows :— 

“(1) Every district local board shall before imposing a tax, by resolution passed at 
a meeting of the board— 

(a) seléct a tax which may under section 99 be impqsed ; and 

(b) approve rules describing the tax selectedg and Shall in such resolution and in such 
rules specify ; 

(c) the class or clases of persons or of property, or of both, which the district local board 
desires to make Hable, and any exemptions which it desires to make; 

(d)' the amount for which, or the rate at whidh it is desired to make such clases Hable ; 
and 
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(@ all other _ matters which he Provincial Government may require to be so specified. 
(f) When such resolution has been passed, the «district local boand shall publish the 
rulesewith a notice in the form of Schedule B prefixed thereto.” 


ion (3) of & 100 provides for objection being taken by an inhabitant 

of district. Section 101 is as follows :— 

“The Comnfissioner may either refuse to sanction the rules submitted, or may return 
them to the district local board for further consideration, og, if no objection, or no objection 
which is in his opinion sufficient, was nade to the proposed tax within one month from 
the publication of the said notice, may sanction tife said rules $ither— 

(a) without modification, or *, e 

(b) subject, as he deems fit, 

(D dp much’ aieas suse TaVi oh iae Bb cae’ a 4a. be E 

(N) to such conditions as ta the applicatfoa within the district to any purpose or 
purposes of thla Act pected in uht Qaritipos of the whole or any pat of the proceeds 
of such tax.” 

As appears from the judgment of the learned District Judge in the appellate Court 
below, the Ratnagiri District Local Board considered that the natural boundaries 
of their District placed than in a peculiarly favypurable position for the levy of an 
octroi, provided they could enlist the assistance of the customs, authorities, who 
already had in operation customs control of the District’s principal boundary which 
lies on the sea. That assistance was offered and accordingly in 1927 the Ratnagiri 
District Local Board took up the matter of the imposition of an octroi ; but Govern- 
ment were doubtful of the wisdom of such a.step and it was not until 1929 that the 
Local Board obtained sanction for its proposed octroi rules. The sanction of Govern- 
ment to the imposition of the tax was, however, expressed to be as an experimental 
measure and was given for three years only.e By the 1929 rules no attempt was 
made to impose personal liability for the octroi, the duty being in effect collected 
by nakedare at the supposed points of entry. In effect the. 1929 octroi rules set 
up a machinery similar to that laid down for®the collection of customg duty under 
the Sea Customs Act of 1878. ‘The 1929 rules make it clear that the octroi was 
on animals and goods brought within the octroi limits for consumption, use or trade 
therein and that the duty only arose on import, that is to say on crossing the octroi 
limits and, except under special arramgement under the provisions in connection 


eee 


with goods exported after import, the duty was to be paid to the nakedar “at the ` 


time of import on his tendering the import bill for the same”. The effective 
deterrent by. which the octroi was collected was provided by sub-r. 8 (3) which is 
as follows :— e 

“Every Nakedar appointed under these rules and bye-lafys shall require every person, 
importing goods, to comply with the provisions of thesd rules and bye-laws, and if, on 
demand, the said person refuses to peymit an inspectioh of goods or to pay the amount 
levinble thereon, the Nakedar shall, unlews the be any special reason to the contrary, 


æize any part of the goods to be imported of sufficient value to defray the amount of, 


octrol, and if the amount of tax remains undischargad for twenty-four hours, with the cost 
ariaing from such seizure, the case shall be referfed to, the President of the Taluka Local 
Board within whose jurisdiction thd Naka is situate. The said President should then 
take action as laid down in section 116 (3) (4) (5) of the Bombay Local Boards Act. 
When, however, any article seized is subject te speedy and natural decay or when the” 
expense of keeping it, together with the amount of octroi chargeable, is likely to exceed 
its value the Nakedar shall proceed according to°section 116 (2) (3) (4) (5)7 
Section 116 of the Bombay Local Boafds Act, 1923, and indeed the whole of Chapter 
VIII which is headed “Collection of Taxes” was, before the 1938 amendments, 
completely silent as to an octrdi. Sestion 116 provided for the collection of tolls by 
seizure and sale of the goods or animalg imported without payment of the toll, it does 
not aim at imposing any personal liability for which action could be taken in a civil 
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Court. The sanction for the i ition of the octrei, originally ljmited to 
years, was extended by the Provi Government from time to time. H , it 
was not long before trouble arose in the collection of the octroi duty which apfears 
to have raised opposition often of a violent character. The learned Judge in 
Court below has set out in paragraphs -3L to 39 (both inclusive) of his ju t 
an account of some of the disputes and the civil and criminal proceedings by which 
they were followed. The practical diffifulty in enforcing the levy of the ogtroi was 
made abundantly clear by these disputes and proceedings and an attempt was made 
to stop the gap by chamging the octroi rules Accordingly there were sanctioned 
by the Commissioner undêr s. WIO of the Act what have been referred to in this 
Court as “the 1936 Revised Octroi Rules”. By them there was introduced a vital 
change, the object of which appears to kaye been to impose personal liability on the 

owner of the geods or animals irrespective of ewhether ‘he was in charge of them 
when the octroi duty arose by virtue of their Grossing the frontier. By r. 2, which 
is a definition clause, “import” means the conveying into the octroi limits from 
any other area and includes such conveying through the agency of the Post; 
“importer”? means the owner of, and includes any person in actual charge of, goods 
at the time of their import. Rule*4 which purports.to ‘Impose the octroi in terms 
affixes liability of the importer which by the definition clause includes the owner 
and is as follows :— 


“4. Subject. to the exemptions and provisions hereinafter expressly specified, an importer 
of the goods described in Schedule B shall on the import of any such goods pay to the 
`` Board on octroi at the rates specified in Schedule B.” 


Sub-section 10 (1) of the new rules in substance takes the place of sub-r. 8 (3) 
of the 1929 rules, but the expression® “every person importing goods” in the 1929 
Rules is now replaced by “‘ every importer” which by virtue of the new definition 
clause now includes every owner. The persons in fact sued in the cases before us 
are the owners of the goods or animåls and not the person in whose actual charge 
they were when the boundaries of the Ratnagiri District were crossed. It may be 
that in some cases the owners were the same persons as the men in charge, but there 
ig no evidence about this at all, anid us. to elie tiat they Daye pace ae aaa 

persons is on the Board. 


As I have already pointed out, s. 116 of the Bombay Local Boards Act, 1923, befo: 
its amendment, was completely silent with regard to the imposition of an octrol. 
Ir my judgment, assuming that the incorporation of the machinery for the enforce- 
ment by seizure and sale eek up by s. 116 in the case of a toll was validly applied 
by the 1929 Octroi Rules afid the 1936 Revised Octroi Rules to an octroi, new r. 4 
in the 1936 Revised Octroi Rules, which sought to impose personal liability on 
persons not necessarily in charge of the goodi or animals at the time when the 
liability for octroi arose, cannot be enforced. The fundamental statutory power and 
‘the consequential right to impose taxes expresely permite the levy of an octroi, 
a peculiar type of duty the natug of? which I have already referred to, and which 
is one the very character of which cannot involve any one in personal liability 
who does not actually cause the duty to arise. It does not necessarily follow that 
either the consignon or the consignee is’ such a person. There can, I think, be little 
doubt that some such difficulty must Pave been realised by the Provincial Govern- 
ment, since by the Bombay Local Boards (Amendment) Act, being Act No. XXII 
of 1938: the 1923 Act was amended for the “express purpose of including an octroi 
and by laying down the method of its collection. „However, the short answer to 
all the cases before us in so far as they are céncerned with the collection of octroi 
before December 22, 1938, is that s 104 which heads Chapter VIII of the 1923 
‘Act before its amendment provided that when any amount, not being payable on 


id 
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demand on aqount of a tol, is claimable as an amount which is imposed in the 
didtrict shall have become due, “the district locaf board shall, with the least practi- 
cabf® delay, cause to be presented to the person liable for the payment thereof 
bill for the sum claimed as due”. By subs (2) it is provided what every such 
b shall specify, and this includes inter alio “the liability incurred in default of 
payment”. It is not disputed that before the 1938 amendments became operative, 
no written demands or notices or bills which could ratify this sub-section were 
served. Therefore, it is clear that ihe amount of this octroi, assuming the validity 
of its ingposition, could not be recovered by Ylistresa undér the subsequent sections 
of Chapter VIII, because there was no demand,and fo delivery of a bill under 
s. 104. Accordingly the alterpative procedure of suing in a civil Court by virtue 
- of a 72 could not arise unless the machigery of « 204 with regard to the giving paas 
of a bill, which is mandatow, had been complied with. - : 

The Local Board, therefore, fai in ‘these appeals and revision applications in 
so far as the amounts claimed aroee before December 22, 1938. 

I will now proceed to consider the position after the coming into operation of the 
1938 amendments. In the first place s. 99 is amended by inserting aftew the word 
“toll” where it occurs fdr the second time in «that section the words “or octrai”™. 
This has the effect of ‘putting into the proviso an octroi as a fx which shall not 
be levied for the passage of troops, the conveyance of Government stores or of any 
other Government property and makes it clear that the Provincial Government 
regarded an octroi for the purposes of the Bombay Local Boards Act, 1923, as 
amended in 1938, as a tax although it was not previously mentioned in the sections 
of that Act. Section 4 of the amending Act is as follows :— 

“4. In clause (b) of sub-section (4) of section 104 of the said Act, after the words, 
‘on account of’ the words ‘an octroi or’ shall be°inserted.” ° 

But the words “on account of ’* twice appear in syb-s. 104 (1) (b), once in the 
exception and once in the substantive part of the section. Two copies of the amend- 
sed statute were handed up to¢bis bench. In one of them the words “an octroi 

or” had been inserted after the words “on account of” where they first appear 
gnd in the other copy after the words “on account of” where they secondly appear 
in the section. In both cases the section as thus amended reads correctly in point 
of form and grammar, though the Tesultant sense is very different. Carelessnesa 
in legislative drafting of this character is liable to bring the law into great confusion, 
and this case clearly demonstrates how desirable it is, when sections of a Provincial 
Act are subsequently amended, for the whole amended section to be re-enacted 
in its amended form or for prints of the Act in it8amended form to be speedily 
available. The great inconvenience attendant upon the present method of making 
legislative amendments by correction slips intended to be stuck into unamended 
copies js but too well-known in thfs Court, ; 

In this case in order to settle what was the intention of the Legislature we sent 
for the King’s printer's copy of the Act as amended and from it, it appears, that 
the inserted words are to be placed after the words “on account of” where they 
first occur in the old section. Accordingly the result is that e 104 had no appli- ` 
cation at all to an octroi. So that the detailed bill as therein specified no longer 
hæ to be presented. The position is in fact now dealt with by certain new sections, 
viz. sectiona 102A, 102B, 115A, 115B and 1J5C and the amendments mgde to s. 116 
and new 116A. New s. 102A ‘provides for the collection of octroi by one public body 
on behalf of another. Section 102B°is as follow :— 

“A (istrict local board when submitting to the Commissioner for sanction a proposal 
for the imposition of octroi aítèr observing the requirements of subsections (2) and 
(3) of section 100, include in such ryles provisions for fixing octroi limite and stations ; 
providing fer the exhibition of tables of.octroi; regulating, subject to any general or special 
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refunds are to be matie on account thereof when the animals or goods on which the ocfroi 
has been paid, or articles manufactiired wholly or in part from such animals or geod, 
are again exported, and the custody or storage of animals or goods declared not to be 
intended for use or consumption within the area of the board; and prescribing a perfi 
df limitation after which no claim for refund of octroi shall, be entertained and, the minicdhum 
amount for which any claim to refund may be made.” 


Section 115A(1) provides that a person ‘bringing into or receiving from beyénd the 
octroi limits of a district Igcal board amy animal or goods on which octroi is payable 
shall permit inspection and examjnation and communicate information as therein 
mentioned, and sub-s. (2) provide’ a power of search. New s. 115B is as follows :— 


ag “ An officer demanding octroi by the ity of the ‘district local board shall tender 
to every person infroducing or receiving an on which tha tax is claimed, a bill speci- 
fying the animal or gooda taxable, the amount claited, and the rate at which the tax is 
calculated.” 


Section 115C provides a penalty for the evasion of the payment of octroi of ten times 
the amount of the duty or Ra. 50 whichever is greater. Then Comes oA SERR in 
its amended form :— ° 


“In the case of te non-payment on demand of any octroi or toll leviable by ‘district 
local board the person appointed to collect such octroi or toll may seize any animal or goods 
on which octroi is leviable or vehicle or animal on which the toll is chargeable or any part 
of its burden, which is of sufficient value to satisfy the demand, and may detain the same. 
He shall thereupon give the person in possession of the property seized a list of the property 
together with a written notice in the form of Schedule E that the said property will be 
sold as shall be specified in such notice.” 

And the remaining sub-se@tions of this Section provide the power to sell the property 
seized, for the release of property on payment gnd certain provisions with regard 
to the sale and how any surplus is to be dealt with. Section 116A is also new and. 
that provides a special power for the Ldcal Board to. keep current accounts with any. 
person, firm or public body instead of requiring payment “at the time when the 
animals or goods in respect of which the octroi is leviable are introduced within the 
octroi limits”. It is submitted by Mr. A. G. Desai on behalf of the various owners 
that in order for the Local Board to sue in & civil Court in respect of an octroi, 
personal liability to pay must have been in some way imposed on the persons sued 
and that a. 72 of the Act is the only section which makes any provision that “ the ° 
district local board may sue in any Court of competent jurisdiction the person liable 
to pay the same”. This provigitn is alternative and only applies “in lieu of proceed- 
ing by distress and sale, or ir? case of failure to realise by so proceeding the whole or 
any part of any amount recoverable under the provision of Chap. VIII or of any 
compensation, expenses, charges or damages awartled under this Act.” Now, except 
for s. 116A which has no application to Sty of the cases before us, none of the new 
sections or the amendments to the old ones introduced by the 1938 Amending Act 
provides for the levy of a distress. Section 116 as amended is in respect of seizure 
of the goods or animals in respect Of which duty arises and is limited to those goods 
and animals, whereas the power to levy a distress and consequent thereon are con- 
tdined in ss. 105 to 111 of the Act and apply to any moveable property of the person 
named in the warrant. Mr. Kavalekar on behalf of the District Local Board is un- 
able to suggest that those sections or any other empowér the Local Board to distrair 
any moveable property generally of any perso in respect of unpaid octroi. That 
being so, it is clear that the alternative procedure laid down in s. 72 of suing in a 
civil Court has no application to the case of an octroi.* The result is that in all the 
cases arising after December 22, 1938, a i 
suite. 


® 
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Iedesire to add that in deciding this case, we have not taken into consideration an 
argument that ‘vas adumbrated in this Court, vis."fhat as s. 143 of the Government of 
India Act, 1935, only protects taxes lawfully levied before April 1, 1937, under a law 

force on January 1, 1935, the whole effect of the 1938 amendments are inoperative 

that Act did not come into operation until December 22, 1938, by which date, 
it was too late for the Provintial Government to, legislate otherwise than by virtue 
of List II and List III of the Seventh Schedule to the Government of India Act, 1935, 
in which there is no mention of an gctroi, though item 49 of List II is in respect of 

“ cesses on the entry of goods into a local area Yor consumption, use or eale therein”. 
We express no opinion on this question. 2 

The costs must follow event., ° 

Drvatia J. The common question arising, for decision*in all these matters is whether <s"==* - 
the plaintiff Local Board if entitled go maintain the suits under a 72 of the Bombay 
Local Boards Act, 1923, for recovery of octroi duty for personal decrees against the 
defendants. It may be assumed for the purpose of these suits that the Local Board is 
competent to recover octroi from persons who bring the goods or the animals within its 
jurisdiction. The only question is whether for the non-payment of the ocfroi at the 
Naka, the power of the Board is merely to seize the goods or also file a suit against 
their importers. In chapter VIII of the Bombay Local Boarda Act relating to the collec- 
tion of taxes as it stood before the amendment of 1938 the octroi duty was not mentioned 
as one of the taxes to be collected. Section 72 applies to amounts recoverable under 
chapter VIII, and it also appears that no written demand or bills were issued under 
s. 104 before the amendment. It folows in my opinion that s 72 would not apply 
to the levy of octroi and no suit could be filed against the defaulters. 

. Even after the amendment of 1988 when che term “oetroi” was introduced in 
several sections in chapter VIII, it appears from the authorised publication of the 
amended Act that in s. 104(1) (bY octroi is included-along with toll in the amount 
not being payable or demanded and is thus aneexception to the provisions for present- 
‘ing bills to the persons liable for the payment. The subsequent sections in the same 
chapter, with the exception of s. LIGA, where the word octroi is added do not relate 
tg personal liability. It ie under a. 116A which provides that the Local Board may 
instead of requiring payment of octroi gt the Naka maintain current account with any 
person, mercantile firm or public body. and such account may be settled and paid for 
eat intervals. It is further provided in that section that any amount so due at the 
expiry of any such interval shall, for the purpose of chapter VIII, be deemed to be 
recoverable in the same manner as an amount claimed.on account of any tax recover- 
able under that chapter. This shows the intention of te Legislature that it is only 
in a case where such current account is kept that the amount is recoverable under 
chapter VIII and not otherwise, because octroi duty is excepted from the provisions 
of s. 104 imposing personal liability of impgsters to whom the bills are presented. As 
a result, s. 104 will apply only to cases where current account is maintained. Section 
72 will therefore apply to cases falling under g 116A but not to any other cases where 
octroi duty is payable. There is also some forcesim the contention of Mr. Desai for 
the respondent that in cases of octroi duty to be collected under chapter VIII the 
duty is not leviable by distress and sale but, by seizure and sale. Section 72 applies 
to proceeding by distress and not by seizure. 

For these reasons I am of the opinion that even after the amendment of the Act 
in 1938 the Local Board has nd power, to file the suits in all these matters under 8. 72 
of the Act. Rule 8 framed by the Board is thus ultra vires. I, therefore, concur in the 
order proposed by the learned Chief Justice. 
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Ge 
Before Mr. Tistics Kenia and Mr. Justice Chagla, ° 
MATILDAS BISHOP v. SUZAN ANTHONY MILLARD.* L 


Provident Funds Act (XIX of 1925), Secs. d, 5—G. I. P. Railway Providd&t Fund ‘Rules, 
T. 26—Nomination by a subscriber—Momination ceases to exist on marriage, of sub- 
scriber—W keiher 1. 25 is ultra vires. 

Rule 25 of the G. LgP. Railway Provident Fund Rules is not uira vires the Provi- 
dent Funds Act, 1925. e 

A nomipation made by a, subéfriber (who ia not a Hindu, Mahomedan, Buddhist, etc.) 
to the G. I. P. Railway provident fund ceases to subsist under r. 25, on the subscriber 
subsequently contrachng a marriage, ané gn his death, the provident fund becomes pay- 
able not to tle nominee but to his widow. — id ° 


Ld 
Tue facts appear from the judgment. 


Sir Jamskedji Kanga, and M. L. Manecksha, for the appellants. 

S. T. Desai and V. G. Wagle, for the respondent. 

Kania J. This is an appeal fron? the judgment of Mr. “Jugtice Bhagwati. Eustace 
Edwin Millard, an°employee of the G. J. P. Railway, was a subscriber to the provident 
fund of the railway company. On July 23, 1936, he made a nomination under the 
rules of the fund in the prescribed form, which is headed “ The Form of declaration”, 
in favour of his mother. He married the respondent on July 18, 1941, and died on 
October 1, 1943. He left him surviving his widow the respondent, and two sisters 
who are the appellants. His mother died on September 23, 1943, i.e. before his own 
death. After his death the appellants pbtained letters of administration to the estate 
of their mother and claimed to receive payment of the provident fund due to the de- 
ceased from the railway company. The respondent claimed the same fund on the. 
ground that on her marriage the nomination ceased to subsist under the rules. The 
G. I. P. Ralọay being owned at all material tims by Government, the Governo? 
General in Council filed an interpleader suit as the plaintiff. He was discharged from 
the suit on payment of his costs, after he desposited the amount in Court. The only 
issue which was ordered to be tried first was ag follows :— 

“Whether the marriage of defendant No, 1 (respondent) to the deceased subsequent to 
the nomination by the deceased in favour of his mother revokes the nomination ” ? r 
I must say that the word “revokes” is not happily chosen. If the word “subsists,” 
which is used in the rules, wa» retained with proper alterations in the issue, it might 
have been better. The parties, however, have clearly understood the rival contentions 
arising on the construction of the rules and the Provident Funds Act, 1925. ` 

On behalf of the appellants it is contended that the Provident Funds Act should be 
first looked at and s. 5 of the Act deternfmes the rights of the nominee. The relevant 
portion of that section is as follows : 

“Subject to the provisions of this Act, ut otherwise notwithstanding anything contained 
in any law for the time being in fot&, or any disposition, whether testamentary or other- 
wise by a subecriber to...the Railway Provident Fund of the sum standing to his credit 
M the Fund...any nomination duly made jn accordance with the rules of the fund, which 
purports to confer upon any person the right to receive the whole or any part of such sum 
on the death of such subscriber... shall be deemed to confer such right absolutely until such 
nomination is varied by another nomination made in bk® manner or is expressly cancelled 
by the subscriber... by notice given in such manner and to such authority as is prescribed 
by those rules.” 


Tt was pointed out that although under the Act thêre was no provision for making rules 
* Decided, April 3, 1945. O. C. J. Appeal Nos$ of 1945 : Suit No. 1347 of 1944. 
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by or the railway administration, the existence of the rules ie assumed. 
i ne tee me oe E T 
fund, no rule can be framed ao as to override a 5 and prescribe a method by which 

tion duly made under the rules-can be varied or cancelled, otherwise than 

ibed by the section. In this connection it was pointed out that in England, 
under the Frtendly Societies Att, 1875, there wa no provision for revocation of the 
nomination on the marriage of the subscriber. The provision of revocation on the 
happening of that event was made hy express legislation under the Friendly Societies 
Act, 1896. It was therefore contended that te same resĝlt cannot be achieved by 
making a rule to that effect. ., 

The appellants relied on Segy. of State v. Nagendra*Mokan®- to support the con- 
tention that a will cannot revoke a nomingtion. Noeauthority is required for that jams - 
proposition, because s. 5 Weel prowdes that a will by itself shall got be considered 
a sufficient revocation of the nomination ° Bennett v. Slater? waa relied upon to sup- 
port the contention that a nomination made under the Friendly Societies Act, 1875, 
was not revocable in any manner other than that prescribed by the corresponding sub- 
ection and was not revocable by a subsequent will of the nominator. Ine-that judg- 
ment the Court emphasis&d that a domination tannot be revoked otherwise than in 
the manner prescribed ‘by the section. I think the clear words ased in s. 5 of the 
Provident Funds Act are equally emphatic on the point and no authority is needed 
to support it. It was next contended that r. 25 of the Provident Fund Rules, which 
‘was in force in August, 1935, if read as making a nomination revocable on the mar- 
Tiage of the eubscriber, was ultra vires. It was argued that the notes printed at the 
foot of the prescribed form of nomination cannot be considered as forming part of 
the rules. They were mere notes for the guidance of the department. It wag next 
contended that whatever general notes for the’ guidance of the department may exist, 
' in fact the deceased made the nomination without any reservation and on a form 
which did not contain any such notes. Therefpre, in any event, the nomination made 
sby the deceased was not controled by any such condition and effect slaould be given 
to the nomination, irrespective of the note printed at the foot of the prescribed form. 
It was lastly contended that this note is an attempt to prescribe a condition subee- 
quent to revoke the nomination, and is made with a view to make the mule a will of 
the subscriber who was not a Hindi, Mahomedan, Buddhist or a pereon exempt 
~ from the operation of the Indian Succession Act and was thus in conflict with the 
* express words of a. 5 of the Provident Funds Act. ° : 
The material part of r. 25 is in these terms :— 

“25. (a) Subject to the provisiona of d. (b) below, thé disposal of the balance at credit 
of deceased members shall be regulated by s. 4(1) of the Provident Funds Act, 1925, re- 
Printed as annexture AAA. 

(b) (i) If a declaration made by a membgy in accordance with the provisions of rules 
subsists vide notes to annerture A, the amount standing to his credit in the fund, or the 
part thereof ta which the declaration relates shall, subject to the other provisions of these 
rules, be payable in accordance with such declas&tion.” 

The whole of the Provident Funds Act is reprinted as annextures AAA. Annexture 
A is the form of declaration. The material part is as follows :— s 

“I hereby declare that in the event of my death the under-mentioned person or persons 
shall be entitled to receive payment of my provident fund holding including additional bene- 
fits, if any, in the proportion méhtioned against their names, ...” 

Then follow certain columns, with headings, in which the name of the nominee, his 
Telationship to the member, the proportion of the holdings etc. have to be filled in. 
Paras. 1 and 2 of the notes are in these terms :— 


A 
1 (1938) 42 C. W. N. 1143. y 2 [1899] 1 Q. B. 45. 


e. ry ' 
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“When a ee ee ee ee ee 
a declaration particularising the or persons by whom he 1s desirous’that the wMole 
or any portion of hig deposit shaH be ived in the event of his death, and the deposit ehall 
subject to the other provisions of these rules, be payable in accordance with such 
tion. Such declaration should, whenever possible, be in the handwriting of the member 
wust be signed by him. The declaration which should be.attested by two wjtnesses in the 
presence of the declarant and of each other Will remain in force until it is revised or can- 
celled by means of a notice in writing given to the Chief Accounts Officer in the prescribed 
form. Such notice or revised declaration, shall also be similarly attested by two witnesses. 
On the marriage or remarriage of a member who is not a Hindu, Mahomedan, Buddhist, 
or other person exempted frod? the gfieration of the Indian Succession Act, any declaration 
already submitted by him aball¢orthwith become null and void and a fresh declaration shall 
a DO required. 

2. Thia declaration ig made under Provident Fund Rules 24 () and 25.” 

The declaration made by the deceased ands filed with the railway company is sub- 
stantially in the same form, except that at the foot no notes are printed. The defini- 
tion of “dependent” as found in the Provident Funds Act s. 2(c) is printed. The 
Provident Fund Rules and Regulations (a copy of which‘is put in as exhibit) is 
headed “ Revised Rules and Regulatiens for the maintenante and Management of the 
Fund ”. 

O: PE a a e a AE 
provident fund govern the rights of the parties. The Act is applicable, but unless any 
rule is in conflict with the exprese statute, the rights of the contracting parties, i.e. 
Government on the one hand and the employees on the other, must be atcording to 
the rules. It was argued that the whole argument of the appellants was based on a 
misreading of s. 5. It was not disputed that a nomination cannot be varied or can- 
celled except as provided iis. 5. The s&ction however recognises the nomination made 
in accordance with the rules of the fund. The Act did not prohibit the making of * 
rules in respect of nominations, so as to make them conditional or subsisting on cer- 
tain contingengies only. It was pointed? out that es, 3, 4 and 5 contained the schemes 
of the Act. While s. 5 defined the rights of the nominee, s. 4 was the material section 
as it contained provisions relati s to repayment of the fund. Section 4(1Y (e) (i) 
was relevant to be considered in connection. In that clause the sum or the balance 
of the provident fund which was not payable ihder cl. (a) or (b) to the dependent 
or when it was less than Rs. 5,000, was to be paid to “any person nominated to 
receive it under the rules of the fund.” Relying on the general words used in that ° 
clause it was argued that the nomination made under the rules controlled the right 
to receive payment. If the ngthination itself was not bad according to the rules, it 
waa wrong to contend that because the nomination was conditional, viz. subsisting 
on the non-occurrence of a certain event, it should be considered as varied or cancelled 
otherwise than in the manner prescribed in s. 5. ° 

In my opinion the contention of the pondent on the construction of the section 
and rules is correct. The proper approach to the question is to consider the scheme 
of the Act first. While a. 5 of the Ace as shown by the marginal note, prescribes 
rights of the nominees, the imporfwht section to be considered is s, 4. The claim 
to receive the money must therefore be under that section, and that section alone. 
If cannot rest on s. 5. Under s. 4 (1) @) (i) a pewon who is properly nominated 
according to the rules is entitled to receive the money. The question therefore is 
in whose fhvour there subsists a nomination on tle date the claim to receive 
the money is made. To answer that questioa one must tum to the nomination 
paper. I find nothing in s 5 to prevent a nomination being considered subelsting 
under certain, conditions only. The words of s. 5 do ndt prohibit the making of such 
nomination. The Act only provides for a nomination made according to the rules. 
There ie nothing in the rules to prevent such g nomination being made. Section 5 


° 
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prevents the jation or cancellation. of a nomination, which is filed with the 
cofmpany, otherwise than as prescribed by that ation. The question in the present 
cas® is not of a variation or cancellation of the ination so made, but the effect 
S Cag TERES sai That question is not dealt with by 8 5 at al. According 
s. 5 a nomination duly made in accordance with the rules of the fund becomeg 
effective and® would confer a fight to receive the-balance of the fund on the death 
of the pubecriber, but such right must be found in the nomination made according 
to the rules of the fund. I do nat think that the section prevents the making of 
a tule, which would make a nomination sufeisting on gertain contingencies only. 
Rule 25 (a) prescribes that, subject to the provjsions*of cl. (b), the disposal of 
the balance shall be regulated by s. 4 (1) of the Act.» Therefore before approching 
a 4 (1) the railway authority has to gacertain whether the case is covered byw, 
r. 25(5). That clause of the rule, (which I have quoted above) jn terms provides 
“if the declaration made by the Member subsists”. There is an express’ reference 
after those words to the note annexed as A. Therefore, the question whether the 
declaration subsists or not has to be determined on a reference to the notes found 
in annexture 9 to the rules. The notes thus form an integral part ef the sub- 
‘clause. The last part of the first paragraph ef the notes prevents the subsistence 
of such nomination oh the marriage or remarriage of a member who was not a 
Hindu, Mahomedan, Buddhist, or a person exempted from the operation of the 
Indian Succession Act. It declares that in case of such a member the declaration 
already submitted by him, on marriage or remarriage, shall forthwith become null 
and voids Giving proper effect to the words used in the notes it is therefore clear 
that on the marriage or remarriage of such a member, according to r. 25 (b) (J), 
the declaration does not subsist. If the declaration does not subsist one must turn 
to r.25 (@) to ascertain the party to whom tł fund is payable. It is there prescribed 
ihat the fund shall be payable acpording to the rules found in s. 4 (I). It is not 
disputed in the present proceedings that if the declaration does not subsist the res- 
e pondent is entitled to the fund, ‘The onl? issue on which the Cogrt’s opinion is 
sought is whether on the true construction of the Act and the rules the declaration 
subsisted after the marriage of the respondent with the deceased. 
* The fact that in this individual case these notes do not appear at the foot of 
the nomination paper does not in arfy way help the appellants because by reference 
to the notes in r. 25 (b) the notes become a part of the mile, and the nomination, 
° even without containing the notes, is still a nomination under the rules and the 
effect thereof ig controlled by the notes printed at the foot of the prescribed form. 
The argument that the rule is ulfra vires the Government is unsound because 
there is no limitation to the rule-making power of Government under the Act. The 
tule, as construed above, does not come in conflict with any express provision 
or condition found in 3.5. .Tbe argument that the attempt is to create another 
condition subsequent is also unsound beffuse what is intended to be attained by 
the notes is not to prescribe a condition subsequent and cancel it, but to preacribe 
the occurrence of an event which limite the existence of the nomination itself. By 
the nomination, made with this condition, thefe is no variation or cancellation of 
the nomination, but the operation of the nomination itself is limited to the period 
prescribed by the notes. I do not think by the notes an attempt is made to mike 
a will, in the case of an exempted person. I do not find anything in the Act to 
prevent the contracting parte from agreeing to a.mile which will optrate only in 
respect of a certain class of subactibers, as distinguished from certain other class 
of subscribers. The law of contract does not prevent the making of such contracts. If 
a member does not like the*rulesehe has always the option not to be a subscriber. 
Tf under the terms of his service has to be a subecriber, there ig no obligation 
on him to take up such service, he is willing to accept the conditions offered 
e 
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to him. One of the conditions may be that he has to enbacribe to a fu according to 


E aac 

In England the change was måde by legislation. I am however unable to find 
anything in the Provident Funds Act to prevent the same result being achi 
by rules here. A change by legislation may have been desirable but may not 
been done in view of the fact that there would bê discrimination @n this point 
between persons to whom the Indian Saccession Act applied and persons tg whom 
it did not apply. We are not concerned with tha reasons why the Legislature omitted 
to include such a provisioh in the Prévident Funds Act in respect of a limjted class 
of members. What we are toncerged with is to ascertain whether the framing of the 
rules is against the Act and F am unable to find any law which prevents the framing 

w Of that rule. 
The learned Judge in the trial Court Ws apgroachgd she matter correctly. The 
appeal fails and is dismissed with costs. Pwo @ounsel certified. 


CHAGLA J. I agree with the judgment just delivered by my brother Kania and 
have very little to add. In my opinion the vital and operative section of the Provi- 
dent Funds Act is s. 4. It is that section which regulates the obligation cast upon 
the officers of the fund to make pafment to persons mentioned in that section. It 
ig also that section which lays down the rights of the persons who have to receive 
from the fund. It is only under that section that a person becomes entitled to be 
paid out of the fund of which he is a subscriber. All that s. 5 does is, as its marginal 
note indicates, to declare the rights of the nominees and it provides that the right 
of the nominee is absolute and is not qualified or controlled in any manner. But 
the right of the nominee which is declared by that section is the right of a nominee 
under a valid and subeigting nominatjon, and in order to find out what a valid 
and subsisting nomination is one has to turn not to a. 5 but to s. 4, because s. 4 
in terms provides that when æ payment has to be made under a nomination it is 
to a pereon nominated to receive the fund under the rules of the find. The right 
of the noming to receive as a nominee must beea* right given to him under thee 
rules of the fund and not under any provisions of the statute. To my mind what 
is decisive of this appeal is the answer to the question, “Who is the person in this 
case who is entitled to receive as a nominee unger the rules of the railway provident 

fund?” It cannot be disputed that, as the rules of the railway provident fund stand, 
the appellants are not entitled to receive the fund, as the nomination of the deceased's g 
mother came to an end on the marriage of the deceased with the respondent, and ° 
the appellant’s mother ceased fo be the person nominated to receive the amount 
under the rules of the fund. sOnce that question is answered under s. 4, it is futile 
in my opinion to proceed further to examine a 5, because s. 5 only deals with and 
can only deal with nominations which are valid, and subsisting nominations under 
s. 4. As I have pointed out it is only wjth regard to the nominees under valid and 
subsisting nominations that s. 5 declares the rights, and that section further provides 
that so long as a valid and subsisting nomination is not varied or cancelled in accord- 
ance with the rules of the fund» ¢hose rights would continue. In this case no 
question of variation or cancellation arises. 

eI therefore agree with my learned brother that the appeal should be dismissed 
with costs. 


Ajttorneysefor appellant : Golwalla & Co. š 
Attorneys for respondent: Divekar & Co. e 
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\ NUSSERWANIJI ICCHAPORIA v. GUUCHER MUNSHI." 


Indion Successton Act (XXXIX ‘of 1925), S&. . 113— Bequest to` unborn person subject to 
priog bequest. 

A testatrix bequeathed a portioneof her to her deceased sister's son P and 
directed that the executors of her will should over the portion to P’s trustees “and 
they shall make a formal trust thereof, so that it nhy go tô the children” of P. (d. 10). 
At the date of the will and alsoat the date of the testatria’s death, P was tmmarried, but 
subsequently he married defeħdant No. 1 bad a daughter V by her. V died shortly g 
after her birth, and P digd sometirpe without issue, making a will whereby he 
left his estate inclusive of the above portion absolutely to defendant No. L A question 
having arisen what interest did defendant No. 1 take in the aforesaid portion of. pro- 

Held, (1) that under the testatrix’s will P did not take an absolute interest but only 
a life interest in the property bequeathed to him, and that he was entifled to will 
away the accumulation Of interest during his lif® on the property ; 

(2) that the bequest made in cl. 10 was a valid bequest, and that the daughter V 
immediately she was born became entitled ta the bequest, it being immaterial whether 
she was alive or dead at the termination of the prior life interest or life estate given 


to P; 

(3). that sViecetbce the prety mat o he reneeseatativenor E who were P and 
defendant No. 1. 
Tue facts are stated in the judgment. . e 


K. J. Kkandalawalla, for the plaintiffs. 
F. N. Kalyantwaila, for defendant No. 1. 

e N. P. Engineer, Advocate General, for defedfiants Nos. 2 and 4. oe 
No appearance for defendant No. 3. 


-Covayze J. The questions arising on this originating summons are to be answered 
in the following circumstances and facts of the case. The testatrix Bai Hirabai 
Nusserwanji Motisha died in Bombay on April 10, 1934, leaving a will in the Gujarati 
elanguage dated April 9, 1984. After giving and setting out certain legacies the testa- 
trix by cl. 9 of her will states as follows 3 

“If the ‘legades’ which I have (directed to be) giyen by this my ‘will’ cannot be 
given for any reason whatever, as to the amounts of thoef, legacies and all my remaining 
punji (and) property (which I may not have left as ‘ Bakshis’ (gift) to anyone under this 
will), all that (which I shall hereafter describe in this will as my ‘ remaining punji”) my 
executors shall divide into four equal parta, and they shall give one such equal part to the 

persons mentioned below. 

aF To (my) aister Alamai Dhunjishaw Bhandara, 

(b) To- (my) brother Burjorji Nusserwanji Motisha, 

(c) To (my) brother Hormusji Nusserwanji 

(d) To Piros, son of (my) sister Meherbanoo Homji Munshi. 

My remaining punji referred to above includes the sum which stands to my credit in tHe 
Imperial Bank (of India).” 

After setting out the said clause in which she states that the executors shall give one 
such equal part to the persons Inentioged in the said clause, she sets out cl. 10 of her 
will as follows : 

“I direct my executors that they shall hand over the share of Piroz, son of my deceased 
sister Meherbanoo, as stated in the above clause, to his trustees (1) Mr. Nusserwanji Hor- 


* Decided, December 7, 1904.°%0. C. J. Suit No. 1029 of 1944 (OS) 
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musji Sethna, and (2) Dr. Nusserwanji Icchapopia, and they shall make a formal “test ” 
thereof, so that it may go to the of the said Piros.” he e 
By this clause the testatrix states that the share falling to Piroz, her nephew, shffll be 
handed over by the executors to the trustees of Piroz who are the same trustees aggot 
-another deed of settlement by Pirox himself dated December 14, 1931, and such tn 
ahall make a formal trust thereof so that “dt,” that is, the share may go fo the children 
of Piros, > s 
Pursuant to the directions contained in cl. 10 the executors executed a declaration 
of trust dated October 23,1934. : 3 

At the date of the will and at ghe time of the death of the testatrix the said Piroz 
was unmarritd and he marfied on December 28, 1939. On November 23, 1942, a 
~= daughter was born to Piroz ard his wifeapd she was named Vilarbanoo, and the said 
i Vilarbanoo, daughter of Piroz, died on June #, 1943.¢ A few months thereafter, 
that is, on October 23, 1943, Piroz died leavifig his widow, defendant No. 1, and without 
leaving any issue surviving him. By his last will and testament dated January 11, 
1943, the said Piroz appointed his wife defendant No. 1 as the eole executrix thereof 
and bequéathed absolutely to defendant No. 1 the whole of his estate save and except 
three-fourths of a trust fund which ig the subject-matter of the deed of trust referred to 
above dated Decerfiber 14, 1931. 

On the facts and circumstances set out above the main questions arising for deter- 
mination by this Court are as follows : š 

1. Whether on a true and proper construction of the will of the testatrix Hirabal, 
Pirox took the one-fourth share set out in cl. 9 of the will abaolutely, or whether he took a 
life interest in that one-fourth share? 

IL Whether under cl. 19 of the will of the testatrix there was an absolute bequest to the 
children of Pirox or whether the bequest to the children of Piros is void in the circumstances 


of the case? g . 
The answers to these questions would determine the questions set out and annexed to 
the plaint as Yuestions arising on the originating summons. ° 


The facts of the case are short and are not complicated. The first question arising is, 
what ia the manner in which the will of the testatrix Hirabai should be construed. Jt 
is plain that the will must be construed as a whgle and if there are any two clauses con- 
flicting with each other the Court must try and reconcile them with each other. The 
Court has to see on the plain reading of the will first of all what was the dominant in- 
tention of the testatrix. The meaning of cla 9 and 10 of the will must be concluded 
from the entire instrument andali parts of the wili are to be construed with reference 
to each other as laid down bythe Privy Council in the case of Rameshwar Baksh Singh 
v. Balraj Kwart so as to form one consistent whole, and it is only where it is not possible 
to reconcile all the parts of the will that the latter must prevail. As observed by the 
Chief Justice Sir Amberson Marten who agas then Mr. Justice Marten at p. 385 of the 
case of Gulabji v. Rustomfi,? quoting the observations made in In re Sanford? : 

“...it is equally clear that the whole of g will is to be looked to, to ascertain the intentions 
of a testator, and that the Court mapt, if it can, reconcile the various clauses in a will. 
Further, aa pointed out by Mr. Justice Joyce in In re Sanford as being an observation which 
kas been made in a large number of cases, one has first to endeavour to see what is the true 
construction of the particular will before tHe Court irrespective of any authority, and then 
to see whether there ia any authority which prevents one from coming to that conclusion, 
and not first to tum to the auhorities, and then to see hether the particular will before 
the Court comes nearest to one will or to another Will in the decided cases.” 

I have said this because a series of English and Indian cases were cited before me 
by Mr. Kalyaniwalla on this and other points. , Looting at the whole will and the 
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tenor of different clauses I cannot resist coming to conclusion that although in cl. 9 
the Yestatrix says “and they shall give one such al part” to Piroz, yet the clear 
statefhent in cl. 10 that that particular share shall be handed over to the trustees so 
it may go to the children of Piroz clearly shows that- the intention and dominant 

of the testatrix was thaf Piroz should enjoy the income for life and the corpus ° 

Scud gic fe eat af Pree ta is ih It is true that Pirox was not married 
at the date of the will and at the date of the death of the testatrix. But it is clear 
s that she was providing for the marriage of Piroz ga abe set aside a certain saree for the 
wife of Piroz to be given to her on the marriage of Piroxand she contemplated evi- 
dently that the corpus should go to the children of Piros after the death of Piros. In 
these circumstances I have come to the conclusion that Piror did not take an absolute 
interest in the one-fourth share set out in the*will in favour of Pirox and that he took ~~ 
only a life interest in the sfid Share nd fhat he would be entitled fo will away the 
said accumulation of interest due to him during his life. This conclusion which I have 
arrived at is the only conclusion I can think of on a proper reading of the whole will 
and which is in consonance with the dominant intention expressed in the wijl read as 
a whole and it does definitgly reconcile the two qauses, namely cls. 9 and 10 of the 
will. - A 

The next question is the one on which there has been tonsiderable argument on 
both sides, namely whether Vilarbanoo did take under this settlement at all and whether 
the corpus in the hands of the trustees goes to the estate of Piroz as one of the heirs 
of Vilarbanoo with defendant No. 1 as the other heir or whether the gift in favour of - 
Pirox’s child or children fails for any reason and. that therefore the corpus reverts to 
the residuary estate of the testatrix Hirabai. 

The Court has now to see whether Vilarbance did or did mot take. I have said tie 
dominant intention waa that the trustees were to hand over this share to the children 
of Piroz, Piroz during his lifetime did have a child but she predeceased him. The 
question therefore is is there anything in the gif? over to the child or chijqren of Piroz 
repugnant to any principle of law“or contrary to any of the sections of the Indian 
Succession Act which have a bearing oa this question. 

The relevant sections to be considered in this connection are sa. 111, 112 and 113 
of the Indian Succession Act. Section PL1 reférs to a simple gift to a described class 
of persons directly and saya that the thing bequeathed shall go only to such of that 
@ase as are alive at the testator’s death. But the exception to that section clearly 
lays down that where property is bequeathed to a clase of persons described as stand- 
ing in a particular degree of kindred to a specified indivfipal but the possession of that 
¢lasa is deferred until a time later than the death of the testator because of or by reason 
of a prior bequest or otherwise, then the exception says that the property shall at that 
time go to such of them as are then alfve and to the representatives of any of them who 
have died since the death of the testator. Inf*thia connection see illustrations 2 and 3 
under the section. The bequest after the intervention of the life interest as set out 
in this exception vests in each member of the dasa 3s and when he or she comes into 
being and this is so although he or she may die before the period of distribution in 
which case the representatives of such as have died since the death of the testator would. 
be entitled along with those alive at the perifd of distribution. So far as s. 111 is 
Ce ae ce ey ee te ey eae ene ae 
under the will. 

ire dear q etn Siren aes Gok Tae Se ae: This 
section refers to bequests that are void if made to persons who are not in eristence at 
the testator’s death and where fhe befuest is made by a particular description. The 
section in terms gays that where a ig made to a person by a particular descrip- 
Hon and there ia no person in exitene powering t ht description the tear 
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death, the bequest is void. This section would have made the bequest, under theewill 
void but for the exception to the read with illustrations 3 and 5. This exfep- 
tion saves the bequest in the of there being an intervening life interest & by 
reason of a prior bequest and it says that if such a person answering the descri 
ds alive at the death of the testator or comes into existence between that event and 
later time, the property ahall, at such later time, go to that pereon. "Illustration 3 
clearly indicates that where there is arf intervening life interest and thereafter the 
bequest goes to a person by description who is not born at the date of the death of the , 
testator but ia born later ad dies before the life interest falls in, the legacy in these: 
circumstances goes to the representhtives of such person. The exception therefore de- 
pends entirely on the vesting’of life interest before the,bequest to unborn person takes. 
~~“eeffect, and if that unborn persdn is bom, # is clear under this illustration that whether 
he or she is alivé or dead at the termination of the prier &tate it says that his or her. 
representative will take under the bequest. In these circumstances I do not see how 
8. 112 can come in the way so as to make the bequest in this case void. 

The only other section which is to be considered and which was relied upon very 
strongly is s. 113 of the Indian Succession Act. Now this section says that where a 
bequest is made toa person not in ckistence at the time of the testator’s death and is 
made subject to a prior bequest, the later bequest shall be votd in the event of it not 
comprising the whole of the remaining interest of the testator in the thing bequeathed. 
This section comes into operation when the bequest to euch unborn pereon is postponed. 
by the intervention of the life or some other interest in the thing bequeathed, and it 
comes into operation to that extent jn the present case. But it saye that in order that 
the bequest to such a person should be valid the only condition is that it must com- 
prise the whole of the remaining interest of the testator and that there should be 
nothing in the way of a contingency or in the way of a defeasance clause which would 
restrict the whole of the interést of the testator being bequeathed to such a person. 
This section ja, in terms the same as se 13 of the Transfer of Property Act. The sec- 
tion has nothing to do directly with the question of*perpetuity which is provided for itt 
the next section but deals with the conveying of the whole of the interest of the testator 
to the person to whom it is bequeathed, the bequest being deferred in the manner set 
out in the section and has nothing to do with éhe vesting of the bequest in an unborn 
pereon. In this connection the English law is different and has no bearing on the con- 
struction of this section. If the matter had rested here, there would have been no diffi, 
culty in my coming to a conclusion that there is nothing under any of these secticns 
to prevent the child born to Proz taking the bequest and Piroz being entitled as an 
heir of his child. I have, hewever, been referred to a recent decision of their Lord- 
ships of the Privy Council the case being Sopher v. Administrator General of Bengal. 
In that case their Lordships have construed theeimplication of s. 113 of the Indian 
Succession Act and have made certain dfsservations which are very pertinent. Their 
Lordships referred to the section at p. 102 and said that the section must of course be 
read and construed in connection with the illustrations to be found in the Act and those 
illustrations ought to be considered.* Viscount Maugham observes at pp. 102 and 103 
as follows : 

“The first illustration to the section shows that a bequest by a testator to his children for 
their respective lives and after their deaths to their children respectively, unborn at the 
testator’s déath, is void, for it is not a b&quest of the psbole interest that remains in the 
testator, aince it is not certain. A bequest to a songfor life and after his death to his children 
who shall survive him must be bad for the same reason, since there may be no such children.” 
His Lordship thereafter went on to say that the illustzations show the strict sense in 
which the Legislature has used the words “a beqifest is made” and the words “ subject 
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to @ prior bequgst.” His Lord&hip went on to say as follows (p. 103): 
“St may be that a particular bequest must all the testator’s remaining interest, 
Be ee ie e See ee ie death ; and it ie clear that in cases 


p rekt iliustrations further gifts, however complete in their operation, do not save 


ay 
. 


The test laid down is at p. 103 : © 

“ Whether the later bequest (whatever that meena in a particular case) is a complete dis- 
position of the testator’s interest.” g 
in that particular case after considering the complicateds facta of the case and the 
manner in which the will was drawn up their LordsMips game to the conclusion that if 
under a bequest in the circumstances mentioned in s. 113 of the Indian Succession Act 
there is a possibility of the, interest given te? beneficiary being defeated either by a” 7 
contingency or by a clause of Mefeasance, the beneficiary under the later bequest does 
not recetve the interest bequeathed in the ‘same unfettered form as that in which the 
testator held it, and that the bequest to him does not therefore comprise the whole of 
the remaining. interest of the testator in the thing bequeathed. - 

I have read very carefully this judgment of ther Lordshipa where these propositions 
are laid down, viz. that where there ia any contingency or where a gause of defeasance 
was there which cuts down or does not convey the whole of ‘the interest- of the testator 
in any manner whatsoever, then that would be repugnant to the provisions of s. 113 
and the bequest would be void. I have also quoted the above words of his Lordship 
Viscount Maugham to show that in that case their Lordships held that where accord- 
ing to ill. (1) to the section a bequest is made by a testator to his children for their res- 
pective lives and after their deaths to their children respectively, unborn at the testator’s 
death, it is void as it is not a bequest of the whole of the interest that remains in the 
testator, and as pointed out it will npt be certain that there will be any grandchildren. 

These observations of their Lordshipa must be respected, even if it is argued that 
these are obiter, as laying down the law under the section. The question gemains whe- 
ther they are applicable to the particular facts of the case before me. The Exceptions 
to æ. 111 and 112 expresaly provide for the vesting of the bequest to persons unborn, 
arfd I have already drawn attention to ill. (3) of s. 112. In the case before me I cannot 
find the likelihood of any contingency dfising nor is there any defeasance clause which 
would bring this particular case before me within the four corners of the observations 
fade by their Lordships in the case of Sopher v. The Administrator General of Bengal 
or within ill. (1) to s. 113 of the Indian Succession Act as explained by their Lordships 
and set out by me above. The child Vilarbanoo immeffigtely she was born and came 
into existence became entitled to the bequest and it is immaterial whether she was alive 
or dead at the termination of the prior life interest or life estate given to Piroz under 
the will, as in the latter event her representatives would take. 

In these circumstances I do not find anything repugnant in the bequest made in 
favour of the child or children of Piroz. I, therefore, hold that Pirnz’s daughter Vilar- 
banoo did take the bequest and that on the death of Vilarbanoo her heirs were her , 
representatives, namely Piroz and defendant Nu. 1 to the suit I. therefore. held and 
etme ne second anada fo mulated above by: Saying cat he bequest ademe, 1Q, 
is a good bequest and not void. 

Costa of all parties to the euit ad between attorney and client to come „out of the 
estate. Costa to be tared on tHe long cause scale. 

Attorneys for plaintiffs: Merwonji, Kola & Co. 

Attorneys for defendant No. 1: Kkanderao, Laud & Co. 

Attorneys for defendants Nos’ 2 and 4: Ardesir, Hormusji Dinshaw & Co. 
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Before Mr. Justice Blagden. . ° 


GEORGE BELL v. THE Rov WESTERN INDIA TURF CLUB, LTD, t 
Club—Racing club—License-holder from club—Cancellation of license—Meeting of honora 


stewards—Domestic tribunal—Verdict, validity of—Natural justice, tules of—Proced af 
at such tribunal. A = 

Ordinarily, where a committee or other*body, eg. a club, is empower to act by a 
certain number of its members as a quorifm, it is well established that there is no guorum, 


“and the proceedings of the meeting are invalid, unless notice of the meeting is given to 


all the members of thatgcommittee o# other body—a “quorum ” in fact means a given 
number of individuala oft of the whole body, all of whom have had notite of the 
meeting, who have attendad thd meeting. 

Where a club is inovrporated, a suit for damages wfil lie against it in respect of an 


fan oe ae ee who for the purpose 


must be regarded as its agents, 
Chapman v. Ellesmere (Lord)}, Cookson Vv. Harewood? and Young v. Ladies Imperial 
Clubs, referred to. 
The word “miaconduct” in r. 103 of the Rules of Racing, issued by the Royal 
Wester? India Turf Club, Limited, is very general and, isot restticted to the 
specific offences defined in r. 180, « 
Ties e aa cr cha clan’ cots ti a ara e T 
a trainer charged with any conduct which reasonable men might regard as misconduct 
in a trainer, provided they honestly entertain the opinion, and arrive at it in a proper 
way, that he was guilty of that conduct and that it ia “ misconduct” in connection with 
Tacing. 
When there is a question of malice everything relative to the matters in question 
even down to the very conduct of the defendant at the trial may be material. 
o Ley Y. Hamilton, followed. 
Where there is no provision for a particular length of notice before disciplinary 
action is taken before a domestic tribunal, the mere shortness of notice is not in itself 
a matter which makes the before the tribunal contrary to natural justice. 
Similarly, emere absence of notice o the charge pefore the hearing is not, in iteell, 
incompatible with natural justice in a domestic tribunal: it may be ao where the 
tribunal proceeds in the absence of the person complained against. š 
Fisker v. Kane and Labouchere v. Earl of Wharclife,! referred to. 
The bias to disqualify a Judge or arbierator menna momethimg. tending to måke 
the mind go one way rather than another, and improperly tending to do so The 
interest which a domestic tribunal ordinarily has in expelling a member from a club, 
does not amount to bias. In a social club, those of the committee who know the? 
chasing. ember, cannot pepe eve so cen eee but that does not amount 
to bias. 
EEE ts Oe IE E VEE OE E aviacnee nak eae bom 
to follow the procedure of the Courts of law or anything like it. It is not even bound 
to hear the parties, but may reach its decision eyen by correspondence. It is not even 
bound to act in a way that “the man fà the street” would. necessarily regard as just. 
When a tribunal has got to act “according to natural justice”, it has merely to 
act impartially and honestly. It mug make up its own mind and not, for example, 
substitute for it the opinion of*#ome one else or decide the question by spinning a 
coin, thereby leaving it to the arbitrament of chance. It must do so without any 
improper or collateral motive, and in doing so it must treat the contending parties 
equally, giving to neither an advantage not enjoyed by the other. If in fact it does 
Se ET Ree earn a ee eo aly org at 
but also appear to do that. 
Chandra Bhan Bilotia V. Ganapati & Sons, referred to. 


* Decided, December 8, 144- O. C. J. 4 
Suit No. 308 of 1941. Sa 11 Ch. D. 353. 
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THIS was a suit broughteby George Bell (plaintiff) against the Royal Western} 
India Turf Club (defendants) claiming a decliigtion that the plaintiff’ licence at 
a t@iner of race horses was illegally, wrongfully*and arbitrarily withdrawn by the 
endants, and to recover Rs. 2 lacs as damages for such withdrawal. The plaint 
ee es ee a a a 
defendants, By their stewards’ withdrew ét as a result of the decision to which 
they came on February 23, 1939, on a charge of doping race horses. The grievances 
of the plaintiffs were :—Firsf, that the stewards were biased against him ; secondly, 
that he pad no proper notice of the intended inges thirdly, that he was not. 
given a proper hearing ; fourthly, that no atter&pt made to test the veracity 
of a witness against him or to, ascertain the actual conténts of certain packets alleged 
to contain cocaine which he was alleged to Pave given to that witness for the purpose- 
of doping a horse ; fifthly, that throughout: the enquiry the stewards were hostile 
to the plaintiff ; and, sixthly, that fhe Chairman stated in general terms that they, 
the stewards, would believe a riding boy rather than the plaintiff. He further alleged 
that the stewards had no evidence before them to support the charge made against 
him and that the tribunal, which decided against him, was not constituted sproperly in 
that one Major Nabi K&an, a “stipendiary steward” who had, according to the 
plaint, lodged the confplaint against the plaintiff, conducted th® investigation, and 
given evidence against the plaintiff, waa a member of the tribunal which gave their 
decision against the plaintiff. By their written statement the defendants admitted 
that the plaintiff had a licence and that the stewards revoked it. The presence of 
Major Nabi Khan during the deliberations of the stewards was not disputed, but all 
the allegations made as to the impropriety of their decision or the improper consti- 
tution of the tribunal were denied. J : 


E. B. Ghaswalla, S. D. Vimedalal and C. N. Daji, for the plaintiff. 
.Sir Jamshedji Kanga and K. A. Somjes, for the defendante. 
(J 


* Biagen J. [After briefly såmmarising the pleadings the judgment proceeded] : 
It is to be observed that the plaint does not allege that the tribunal was improperly 
constituted by reason of no adequate or proper notice having been given to those who 
were entitled to attend and take part, in its decision. Where a committee or other 
body ia empowered to act by a certain number of its members as a quorum, it is well 
ecstablished that there ia no quorum, and the proceedings of the meeting are invalid, 
unless notice of the meeting is given to all the members of that committee or other 
body—a “quorum” in fact means a given number ef individuals out of the whole 
body, all of whom have had notice of the meeting, who have attended the meeting. 
This at least is the case in the absence of any rule to the contrary, and it is customary 
for social clubs and similar bodies to provide in their rules that the accidental omission 
to give notice of any particular meeting shall not of itself invalidate-its proceedings. 
Nothing being alleged against the notice given to the stewards and no application 
having been made to amend the pleadings until after the evidence was closed and 
at a late stage in the arguments of learned counti I thought it right to refuse such 
application and consequently no issue about that has been framed or arises. F 
I should, however, say this in passing. The one person, if there now is any person 
in the worid, who could have proved what notice was given to the stewards and what 
its terms were is a gentleman ‘*yho is and af all material times was the Secretary of 
the defendant Club, a Major Gulliland. He was not called. If this issue had arisen 
I should therefore have been entitled and in the circumstances bound to presume 
that his evidence on this poin® would not have assisted the defendants. But I could 
not have gone further and assumed that it would have assisted the plaintiff. I 
oe re aye 
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sort, “I am not now in a position to say what notice I gave, or in what terms shat 
notice was couched”. If the evidgnce had rested there, the proper iÅfèrence foreme 
-to draw would have been that jor Gulliland has done hia job properly. I eught 
not to presume, merely because he cannot after the lapse of five years’ remember 
jhe did his job, that he did it wrongly. The correct inference, therefore, would 
been that proper notice was given to the stewards atd that they wereetold the’ pur- 
pose for which their meeting was convened. 

The plaint also alleges as a grievance the publication by the stewards of a notice 
er a ee Reig Ce. This publication took place on March 16, 
1939, and the plaint, as I fay, wgs admitted on March 6, 1941. Trying to construe 
the plaint as benevolently as I could I first thought that it included a claim for 
damages for libel. Considered as a claj in libel the plaint is extremely defective 
because, amongst other things, it does» set qut tha precise words complained of. 
But there is a more serious defect about ft thfn that; it is obviously time-barred, 
the period of limitation being one year from the date of publication. Accordingly, 
-the plaintiff by his learned counsel has very wisely not pressed the point that it is 
capable of being construed as a plaint for libel, and no issue hag been framed about 
the publication in the Racing Calemdar. Even if it ha& been, it would not have 
assisted the plaintiff becauge it is clear from the terms of his ficence that he consented 
to this particular publication being made if and when his licence should be withdrawn, 
and in these circumstances he would have had no cause of action for defamation. 
See Chapman v. Ellesmere (Lord) 2 

The following issues were framed :— 

1. Does the plaint disclose a cause of action against the defendants? 
2 Did the defendants stewards in revoking the plaintiff's licence act 
(a) in contravention of the Rules of*Racing, or 

(b) in a manner contrary to natural justice? š 

3, To what, if any, relief is the plaintiff entitled ? 


The first isawe may be briefly disposed of. It was not strenuously argued by the 
defendants who, Very naturally, desire a decision on the merits rather than on any 
technicality. The contention of the defendants was, originally, that where'a Com- 
‘mittee or a board of stewards or similar body, set up by a larger association of per- 
‘sons, acts judicially or quasi-judicially in the case of a member by expelling him or 
‘in that of a licensee by taking away the licence, they arè not acting as the agents of, 
” the body which set them up, but as an independent tribunal, and that, consequently, 
any suit lies, if it lies at all, not against the main association but against the indivi- 
duals who composed the tribwnal alleged to have acted wrongly. It is quite true that 
there are numerous cases in “which thoee individuals have been sued, but in most if 
not all of them it will be found that the club or other body which they represented 
was an unincorporated body; there arp obvious difficulties in bringing a suit for 
damages again®t an unincorporated and fluctuating body of persona. I think I am 
right in saying, e.g. that the English Jockey Club as well as the Pony Turf Club are 
both unincorporated bodies of peragns which no doubt is the reason why in Chapman 
v. Ellesmere (Lord)—already cited—the defendants were the distinguished individuals 
who dealt with the plaintiff's case and not the Jockey Club iteelf; the same applies 
to Cookson v. Herewood,? reported in a hote to Chapman v. (Lord) Ellesmere. There 
‘are, however, other cases, both of clube and professional tribunals, in which the body 
itself has been made a defendant, eg. in Youn v. Ladies Imperial Club,A—a suit for 
‘damages by a member against the club itself, an incorporated body of persors, 
Res ot Ge Gs a SO ee T 
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at the sum of one farthing, were probably not an undue strain on the resources of 
the, Ladies’ Frfperial Club. The General M Council has also more than once 
figused as defendant to a suit of this-nature. In opinion it follows that, as the 

endants are incorporated, a suit will lie. against them in respect of the alleged 

doing of their stewards who for this purpose must be regarded as their agents, 

The ‘answer te issue 1 is therefere “ Yes”. 

As regards iseue No. 2, the Gta, as 1 fad Ge meee Polio 
The defendants are a company limjted by guarantee, which is the controlling autho- 
rity for the sport of horse racing in Westem India, correspgnding to the Jockey Club 
in England. They have what is called a ‘ ‘reciproaal arrafigement for the enforcement 
of sentencey” made with the Jockey Club and fumerous other similar bodies in 
different countries ; according to the witness Mr. Reig, whose evidence I accept on, 
this point, the reciprocal grrangements at” very nearly world-wide. The result is” 
that a disqualified pereon—to “the ew&ct meaning of which term I shall be referring a 
little later,-who becomes a disqualified person by reason of the decision of the de- 
fendants’ stewards is a disqualified person in most parts of the world where horse 
racing is carried on, and if he makes his livelihood out of horse racing, he ig practically 
—by which I mean “in practice ”—debarred fram earning his livelihood in this way 
almost anywhere on the face of the globe. In effect, the defendanjs’ stewards have in 
their hands a giant's strength and like all persons in thaf position it is their moral 
duty to remember that “it is tyrannous to use it like a giant.” I am not for a 
moment suggesting that on any occasion they have forgotten that duty. In the course 
of their operations the defendants for many years have been in the habit of issuing 
licences to trainers, which they are empowered to do by their memorandum and articles 
of association. As will be seen later from the rules of racing it would not be practi- 
cally possible for a person to train horses for*reward in Western India if he did not 
hold a licence for that purpose frqm the defendants, The plaintiff has for substan- 
tially the whole of his working life been concerned in’ one way or other with horses. 
«He has for a time been foreman.gf a distingufRhed firm (in its day) af.horse dealers. 
„Apart from that he has ridden and trained race horees for the rest of his working life. 
For many years prior to the matter now complained of he held a licence as a trainer 
ffom the defendants. That state of affairs waa once or twice, I think, interrupted of 
the plaintiff's own volition and on o% occasion it was interrupted otherwise. That 
occasion has now become ancient history, and I am satisfied that it has absolutely 
*nothing to do with the present case ; therefore the leas I say about it the better, and I 
am not going to say anything more. Over twenty years ago the plaintiff, for a time, 
trained horses for a Mr. Geddis, who was the Chairmąp of the board of stewards at 
the time of their decision now in question. Curiously enough, the plaintiff said nothing 
‘about this in his own evidence, but some questions were put to Mr. Geddis in crose- 
examination in which it was suggested that there was some sort of a row between these 
two gentlemen at the time the plaintiffs etfiployment ceased and that their relations 
have since been strained. The evidence I have about it is entirely one sided because, 
as I say, the plaintiff said nothing about thia But I have no hesitation in accepting 
the evidence of Mr. Geddie, whose honesty as a %itness is not disputed, when he says 
ta es Da oe Bes gt Pay aime anng, ut eS ea RO ge 
during the intervening period. 

The licence hid the issn held wad exprcaed to’ e daa tthe Rules 
of Racing of the Royal Westefa India Turf Club, Ltd. It was an annual licence, but 
in the ordinary course if the stewarfs had nothing against Mr. Bell, or any other 
trainer, it would be renewed from year to year almost as a matter of course. It was 
expreseed to be issued under &rtain conditions, one of which read as follows :— 

“ A trainer's cence may be withdra or suspended by the Stewards of the Royal Western 
India ‘Turf Club, Ltd., in their discretion ; a a 
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other sentenca may be published in the Racing Calendar of the Royal Western India Turf 
Club, Ltd, for any reason which may seem proper to the Said Stewards and they shall, not 
be bound to state their reasons.” 

The plaintiff does not dispute he accepted the licence subject to that conditi 
amongst others and that is the reason I said earlier he could not have complainegfof 
othe Buble en i the Racing Candar even at DE BAN Comamencrs BiN gitt mi TaN Ip 
do so, which he did not. 

The Rules of Racing issued by the defendants are on the whole similar to the rules 
of racing issued by the English Jockey: Club. A® good many of them have been cited, 
and the more material of ¢hem appear to be these. First of all r. 22, which defines the 
powers of the stewards of the Clg8 and which reade as follows :— 


“In additién to any other powers conferred upon them by these Rules the Stewards of 


«the Turf Club have power at thar discretion,— 


To grant and to withdraw licences to dficials, trg{ners, gocifeys and others, and to refuse 
or cancel entries.” 


I am omitting several powers which are not necessary for this purpose. 

“To make enquiry into, finally decide and deal with any matters relating to racing, 
whether or not referred to them by the, Stewards of a Meeting or not.” 

I may say in pgssing that “ the stewards of the mesting '* means stewards of the 
club and such persons as rhay be invited to act with them. 

Next, 

“To wam any person off the Bombay and Poona Race Course or other courses where these 
Rules are in force, and to authorise the publication in the Racing Calendar of their deci- 
sions respecting any of the above matters”, 

and the rule concludes : 

“ And they may at any tfme remove or*modify any disqualification, or remit any penalty.” 
Rule 23 reads as follows :— 

E Tey exerGaing: aoyo ah ‘powers oore ugon the Stewatds-at Ge Clb bythe a 
three shall be a quorum and in the event bf a difference of opinion the decision of the majoe 
rity shall prevail. They may enlist the assistance of any other Club member of the Club 
_and if they think the importance or difficulty of the case requires, may refer it to the Com- 
mittee, who may, if necessary, call a General Meeting of the Club Members of the Club.” 
Rule 103 deals with trainers and provides first*that 

“Every trainer for fee or reward of a horse running under these Rules, shall obtain am, 
annual licence from the Stewards of the Club, and on application shall pay a fee of Ra. 50/-, 
which shall be credited to the Benevolent Fund.” 

The rest of the clause does nę, I think, matter. Clause 2 reads— 

“No person shall train a héree on the Bombay or Poona Race Courses or other Race 
Courses controlled by the Stewards of the Club, without thelr written permission. Such 
permission may be revoked at any time.” 


That means thft a person to tran horses for reward must have a licence, and if he 
wants to train horses as an amateur he must get the permission of the stewards. The 
rule concludea— sa 

‘A person whose licence to train has been withdrawn or tha ground of misconduct is a 
disqualified person.” 

I now turn to r. 180, saiae ag aa veade-asfollows:: — 
It is divided into several clauses—Clauses (i) to (vi) fonclude with the worda— 


“Every person so offending shall be warned off jhe Bombay and Poona Race Course and 
other places where these Rules are in force.” 


Amongst the offences specified are these— , ° ah 
“(iv) If any person be guilty of any other pt or fraudulent practice in relation to 
racing in this or any other country ; }: 
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gvir) Any person who shall git any time administer or cause to be administered for the 


pugpose of affetting the speed, stamina, courage, or of a horse any drug or stimulant 
whagever, or use any electric or galvanic apparatus f any of the purposes aforesaid.” 
co s 


Wi The decision of the Stewards of the Club, on the report of the Stewards or otherwise, 
that*the persap has been guilty of any of thegoffences specifidd in r. 180, shall-be conctusive 
evidence of his guilt.” ° . 

And r. "183 reads— 

"Whey a person is disqualified person undef recognised Rules of Racing” (which, I 
think, means ‘any recognised Rules’ of Racing) “‘ocey warid off the Bombay and Poona 
Race Courses or any Course under the Jurisdiction of any Recognised Turf Authorities who 
have a reciprocal agreement with the English Jockey Clup for the mutual enforcement of 
sentences and so Jong as hisexclusion continuf be is a disqualified persp.” 

“A disqualified person, so ldng as this fisqualification lasts shall not” (amopgst other 
things) “ enter, run, train, or ride a horee in any race at any recognised meeting” or 

“Except with the permision of the Stewards of the Club enter any Race Cours, stand 
or Enclosure, ride, work or be employed in any Racing Stable.” 

There is obviously a certain amount of overlapping between r. 195and the last clause 
of r. 108. But the combined effect of these rules seeme to be thiss—A trainer’s licence 
might be withdrawn for misconduct or otherwise. If it is withdrawn otherwise than 
for misconduct, or if it is not renewed at the end of the year and no reason is assigned, 
that trainer is perfectly at liberty to work in connection with racing in Western India 
otherwise than as a trainer, provided he is qualified to work in any other capacity, and 
at liberty to apply for a trainer’s licence anywhere else in the world. If, however, 
his licence is revoked on the ground of misconduct, he ipso facto becomes a disquali- 
fied person under r. 103. Whether or not he*is also warned off the Turf in Western. 
India, the effect is very much the sgme. He cannot be employed in a racing stable, Le 
cannot enter any recognised race course, and in fact is completely debarred from earn- 
„iog his living in connection with,racing in Western India or anywhere else where there 
* exists the reciprocal arrangement to which I have already referred. I also observe with 
regard to these rules that there is in my opinion nothing which restricts the word 
“misconduct” in r. 103 to the specific offences defined in r. 180; the word ia very 
general, and in my opinion has purpos@y been left very general. There is no particular 
hardship in this. The word ia no more vague and no more wide than the expression 


e “infamous conduct in a professional respect” used in relation to the medical pro- 


fession, or “ conduct unbecoming of an officer and a gentleman” used in relation to 
a Commissioned Officer in one of His Majesty’s sertiges. No doubt the import of 
such phrases changes and hag changed with the change& in the behaviour of society ; 
for example, a degree of drunkenness in private life which would have been, as far as 
one can judge from the literature of the period, almost a social duty during the Regency 
might well be considered unbecoming of an Vfficer and a gentleman atethe present day. 
But there is no hardship in a person’s submitting himself to so indefinite a code or 
rules ; he will be judged, if he is accused of an offence, by persons well conversant 
with the conduct of people in his own walk of life and with what it ought to be ; for 
example, a court-martial in the case of an officer in the fighting services, the General 
Medical Council in the case of a doctor, and the stewards of the controlling authority 
of racing in the case of a race horse trainer. I think the stewards are within their right 
in withdrawing the licence of*a trainer chatged with any conduct which reasonable 
men might regard as misconduct in © trainer, provided they honestly entertain the 
opinion, and arrive at it in a proper way, that he was guilty of that conduct and that 
it is “ misconduct ” in connect¥on with racing. 
The defendant club in addition tÀ appointing five stewards, which is the number 
prescribed by its articles, has been if habit, and it is within its powers, of appoint- 
R116. . ` 
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ing two “ stipendiary stewards”. As far as the rules oferacing go, one might- imagine 
that the position of these gentlemesr was simply that they were stewafdh but, untike 
other stewards, were paid for theig services; a position similar to that of the Isrde 
of Appeal in Ordinary in the House of Lords ; ie, life peers paid for discharging the’ ‘ 
high judicial office which they do discharge but having the same rights of voting afd 
20 on in the House of Lords in its legisjative capacity as ordinary, unpaid, peeta of 
the realm. Such, however, is not the case. If one looks at the memorandym and 
articles of association of the club, it is clear that,the stewards of the club are limited 
to five in number and tht the words“ stipendiary stewards” do not, as ope might 
expect, connote a species ofthe gemus “stewards”. They are servants or officers of 
the club, anda word must be sai about the nature of their duties. Naturally, they 
are racing experts, and I accept the evi which I have, that the stewards rely on 
Them for advice gn technical matters wth raging of which they, the honor- 
ary stewards, very likely do not possess the necMsary knowledge. One of them who 
gave evidence before me, Mr. Reid, agreed with the suggestion put to him by Mr. 
Vimadalal in crose-examination that it is a part of their duty “to ferret out mal- 
practices ”’,,and he agreed that the stipendiary stewards were “in a sense, the eyes and 
ears of the stewards.” It appears that they are expected t® bring to the attention of 
the stewards anything that may come to their knowledge or n&tice in connection with 
racing in the area controlled by the defendant club which might call for an enquiry 
and punitive action by the stewards. In the course of their duties it seems that they 
sometimes hold a more or less informal enquiry themselves, take and record statements 
from any persons who can give, or say that they could give, useful information, and 
report the result of their enquiry to the stewards. It is in this sort of sense that the 
expression “they ane the eyes and ears of the stewards” has to be interpreted. It seems 
also that it is their part df the duty tô attend at any enquiry conducted by the ste- 
wards and, at all events in serious matters, one or other of them acts at such enquiries 
a part not dissimilar to that of the prosecutor in a criminal Court. It has been said 
very many times that counsel prosecutihg in a crimjnal case is in a different positions 
from counsel appearing for a party in a civil case and should regard himself rather 
as a minister of justice than the advocate of a-cause; it is not his duty to bbtain a 
conviction by any means, but merely to see that the whole of the evidence is placed 
fairly before the tribunal which has to decide the case. Mutatis mutandis, the same 
thing no doubt applies, possibly to a lesser extent, to a person who has to discharge 
functions corresponding to thoee of a prosecutor before a domestic tribunal. There? 
may be degrees of divergence from the model course which would vitiate the decision 
of such a body. 7 


[After discussing the facts ‘in the case, including the details of tha enquiry against 
the plaintiff and certain matters including one called “the who's who enquiry ” and 
another called ‘the search,” the judgmenf, continued :] 

Sir Jamshedji Kanga for the defendants objected in law to my taking into considera- 
tion anything that happened after theeconclusion of the enquiry. I ruled against 
him, and I must now explain why.* One of the factors to be considered under the 
head whether natural justice has been observed or not is whether the body which 
decided the question were actuated by malice or some improper motive. In consider- 
ing such a question the subsequent conduct of those concerned or any of them may 
be most material. The question of malic® or no malicgearises perhaps moet frequently 
in suits for libel or slander whether the defense set up is qualified privilege, and I 
have always understood that the jury is entitled in such cases to take into account 
the whole subsequent behaviour of the defendant dowa to and even at the trial. I 
know of no better authority for this than the of Ley v. Hamilton, which though 
it went to the House of Lords is, I believe, no reported. The máterial facts of 


í 
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that case, which I came to keow of because of some subsequent proceedings in which 

I was concerhfd as counsel, were as follows :— *. 

Ley (the plaintiff), Hamilton (the defendant), and two friends of the defendant 
“gad been in pdrtnership. The firm was dissolved by the-retirement of the defendant 
afd its business was continued by the other partners as, of course, a new firm. A 
few days after his retirement the defendaat, received information about the plaintiff 
which (jf it were true) meant that no sensible person would trust him. The defendant 
apparently thought it is his moral dyty—and many people would agree with him—to 
pass on bis information to his two friends, and this he did By letter. One of them left 
the letter tying about in the premises of the new firm afti so it came to the eyes of 
the plaintiff, who with commendable promptitude commenced a suit for lobel. 

The defendant pleaded, and pleaded that the publication was made without 
malice on a privileged occasiog. At,the trial before the late Lerd Hewart C, J. and a 
‘special jury the plaintiff gave evid&ice mainly confined to his own good character 
and the learned Chief Justice ruled that there was some evidence of malice to go to 
the jury. The defendant then gave evidence and the first question he was asked in 
cross-examination was :— . 

“Would you like to make any apology for the untrue statements you have made about 
the plaintiff P ” . g e 
The deadly nature of this question is obvious. If the answer is “Yes” it can be 
followed up with the question “ Why have you never dome so before?” and whatever 
the answer to that it provides useful evidence of malice. If the answer is “No”, 
again that can be pointed to as evidence of malice. It is not surprising that the 
question was objected to as one which assumed the falsity of the publication, and put 
that assumption into the mouth of the witness, when its or falsity was not even 
in issue. The objection was somewhat brusquely , and the witnese’s answer 
must have exceeded the croas-examiner’s wildest hopes, It was :— 

“Tf they are untrue—yes.” í ` 
“This, of course, was followed by the question mas 

“But you do not say they are true, do you?” 
te which the luckless defendant replied somewhat as follows :— ` 

# i I do, now you ask me. I kave received a lot more information since this suit 
started.” Es 
This provided admirable material for the plaintiffs counsel to make a final speech 
stressing the defendant’s malice and inviting the jury to award vindictive damages, 
which they did. I forget the figure, but it was iski large. Judgment going for 
tbe plaintiff, the defendant appealed. The Court of held that there was no 
evidence of malice apart from the defendant’s evidence, that the first question in hia 
cTose-examination was unfair and ehould not have been allowed, and that anyhow 
the damages were excessive. I cannot remember if they ordered judgment to be entered 
for the defendant or a new trial—presumably the former. From that decision the 
plaintiff appealed to the House of Lords, who decided in the contrary sense to the 
Court of Appeal on the question whether thet’ was a cage for the defendant to 
answer, and—somewhat surprisingly—that the plaintiff's line of croas-examination 
was perfectly fair and proper, and that theedamages were not, in the circumstances, 
a penny too large. The long battle thus ended in a great victory for the plaintiff. 
The case does most clearly slygw that when°there is a question of malic8, everything 
relative to the matters in question even down to the very conduct of the defendant 
at the trial, may be material, and it is in that spirit that I approach the subeequent 
events in this case. Evident of subsequent to the stewards’ decision was, 
I note, also considered in Chapman Y. Ellesmere (Lord) (supra). 
` The material subsequent events ° are these :—[After stating the subsequent 
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events, including certain letters written on the plaintifs behalf and requesting the 
restitution of his license, the judgment continued. ] ° 

The defendants, I think rightly, ghave accepted the position that there was an implied 
contract between the plaintiff and the defendants that the licence wHich the defengt 
ants had granted the plaintiff should not be revoked for misconduct except aftepfan 
investigation which should be conducteg gccording to the rules of racing and Which 
ahould be in accordance with natural justice. I have already held that the investiga- 
tion was in accordance with the rules of racing., Now, I have to ask myself why, if 
at all, the proceedings against the plaintiff were not in accordance with natural justice, 
and the first ground advartced fo» saying that is that the plaintiff was given imade- 
quate notice of the hearing af the*charge against him. He received the notice, accord- 
ing to himself, and there is nothing to contradict him, somewhere about 6 or 7 p.m., 
and he waa reqyired to attend a steward} meeting at 8 a-m, the next morning, and. 
(as I indicated in going through the evidence) fhat notice which he received did not 
tell him for what purpose he was required to attend the meeting. The shortness of 
the notice that was given to him might have been highly material if in fact he had 
not been able to attend. Supposing that he did not turn up at the stewards’ meeting 
the next morning at 8 A.M., and that the stewards had proceeded against him in his 
absence, I think it might well have been that their proceedings’ were not in accordance 
with natural justice. But does mere shortness of the notice, in itself, vitiate those 
proceedings, regard being had to the fact that he did turn up? I do not think it 
does. The rules of racing do not prescribe any particular length of notice and the 
mere shortness of notice is not, I think, itself fatal. It is true that (regard being had 
to the fact that the intervening houre between the receipt of the notice and the hear- 
ing were not the usual business hours) it might be that he was unable to arrange 
to eee his legal advisers, had he desir®d to obtain legal advice, but then what legal 
advice could’ he have usefully obtained? All that the notice told him was that he 
was required to attend a meeting of the stewards. He would be a wise solicitor or 
counsel who gy that could give him adVice as to the best way he should conduct hime 
self irrespective of whether it turned out that he was to be a witness or an accused, 
and irrespective of what the charge against him was. The most that any dhe could 
have advised him was this, “If you are charged with anything, ask for particulafs 
and ask for time”. And even then that advife might have been useless because the 
charge might have been one of so trivial a character that the plaintiff would have 
been prepared there and then to admit it, or it might have-been one which he was® 
in a position there and then, at an inquiry, to refute utterly and entirely, in which 
case, naturally, he would desigp*to get the matter disposed of at once. I do not think, 
therefore, that the mere shortness of the notice is iteelf a matter which makes the 
proceedings contrary to natural justice. 

A more formidable point is made by Mr Vimadalal in that the plaintiff had no 
notice at all ofthe charge before the Haring and indeed it was only after Major 
Nabi Khan had opened his case—if I may so term it—that he was given any parti- 
cularg of the charge against him—for example, as to the time and place where he 
was supposed to have committed fH alleged offence. Without looking at authorities 
for the moment, I should have thought that the mere absence of notice of the charge 
before the hearing was not, in itself, incempatible with natural justice in a domestic 
tribunal. After all, what is the first domestic tribunal that most educated people come 
up against th their lives? It is the Hedi Master of their preparatory school. Well, 
it ig a long time ago now, but it is my recolleetion that when one was told to visit 
that gentleman in his study one did not know the nature or particulars of the charge 
against one. Whether one suspected what it was sepentled on the innocence or other- 
wise of one’s conscience. The mischievous bof might guess which of the possible 
six or more charges against him had been f out. An abnormally well behaved 
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boy *might be perfectly certairr that there was nothing against him. But in any case 
I vēsture to think that very few schoolboys after’ they have grown up look back on 
their*school days as a time when natural justice Was not administered. The usual 
@Miticiam by a former schoolboy of his school'master, as far as my experience goes, is 
“ Pie was a beast, but a just beast”. However, it must be admitted, of course, thate 
proceedings which are intended’to take awal for a substantial time a man’s liveli- 
bood are rather—indeed a great deal—more serious than thoee directed to temporarily 
taking away a schoolboy’s comfort, end what is natural justice in one case is not 

the same in the other. However, ff one examines the authorities (and 
there are quite a number of them) on the question 6{ notic® to a person accused before 
a domestic tribunal, or its abeçnce, I think it will genefally if not alway? be found 
that the point arises either where the rules pf the club or other institution expressly, 
require a special length or @ particular form Əf notice, or where a domestic tribunal 
has in fact proceeded in the absence df the’ accused. In cases where the rules expressly 
require some particular form of notice, the question is one of construing the rules. 
Where there is no particular provision and the accused—if I may use that expres- 
gion for want of a better—has not turned up at the hearing, and the committee or 
other tribunal has proceedtd in his absence, then, of course, natural justice, apart 
from express rules, reqtfires that he should have been told why Be was required to 
attend. If he is merely told “ You have got to come to a certain place at a certain 
time” he may not bother to come, whereas had he been told that he must attend 
at such and euch a time at such and such a place on which the Committee would 
consider whether it should expel him or not, he might have made it convenient to 
come. Unless the seriousness of the proceedings have been brought home to him by 
the noti the proceedings in his absence would, generally, be contrary to natural justice. 
It must borne in mind that in several cases such as for example Young v. Ladies 
Imperial Club, Lid. (supra) the decision was made with reference to a rule which 
expressly required the meeting to be a meeting “ specially summoned for that purpose,” 
and it was held on the construction, of those rules that a statement of theeobject of the 
meeting as “to report on and discuss the matter concerning Mrs.” or “ Miss” (which- 
ever the*plaintiff was) “ Young and Mrs. L.” was not a sufficient statement of its 
oBject to make the meeting one “specially summoned for that purpose”. Several of 
the leading cases on this particular pSint were decisions of that very great lawyer 
Sir George (afterwards Lord) Jessel M. R. and it is quite true that in some of them 
“such as Labouckere v. Earl of Wharncliffe he has used expressions which taken by 
themselves suggest that in all cases it is essential that the person charged before the 
tribunal should be informed, beforehand, that he is beifigecharged and what the charge 
against him is. Perhaps for this purpose a better exampfe of that is the same learned 
Judge's decision in Fisher v. Keane.2 At page 362 quoting Lord Hatherley in a pre- | 
vious case, which I will refer in a móment, he said that a committee, acting under such 
a rule as this, are bound to act, as Lord Hatherley said, according fo the ordinary 
principles of justice, and “are not to convict a man of a grave offence which shall 
wartant his expulsion from the club, without fair, gdequate, and sufficient notice, and 
an opportunity of meeting the accusations brought against him.” Reading those 
words as Mr. Vimadalal contends they should be read, two distinct things are neces 
sary, (first) that in all cases notice not merefy of the meeting where it is proposed to 
try him but of the charge against him must be given to the person accused and that he 
should be given an opportunity*of answering the charge, and it was, if I may say so, 
- forcibly and ably argued, that a reasoflable and sufficient interval of time must elapse 
between thoæ two things. A APA Saat E e der on IY 
apt to mislead to take a ee ee 


1 (1879) 13 Ch, D. 346, 2 -(1878) 11 Ch. D. 353. 
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a judge and, without regard to the facts before him, ‘to seek to apply it rigidly to 
other facts which may not have been present to his mind at the time he made that 
pronouncement. Especially is thisfeo in the case of an unconsidered judgment, Which 
the judgment in Fisher v. Keane was. “It is therefore necessary to notice what tf? 
éacts in that case were. It ia a fairly well known case, being that of the Army, .#hd 
Wavy Club, Pall Mall ; the plaintiff browght a suit claiming a declarat®n and an in- 
junction against the defendants (members of the committee) from interfering with 
his enjoyment by him, as a member of the club, ef the use and benefit of the club and 
the buildings and property thereof. ft appears that the plaintiff, a member of that 
club, dined there (rather too well, and after dinner adjourned to the-billiard room 
where he éngliged in a gam& of pool, one of the players being a guest of another 
member of the club, and also a friend of the plaintiff. The guest, finding that the game 
did not proceed ws rapidly as he desiréd, said tp the platntiff, “‘Get on, I want to 
get home: you are drunk.” Whereupon fhe plaintiff anewered, “I don’t think I 
would say such a thing to you at your club” which seems not an unreasonable reply. 
The guest replied, “ You are drunk,” whereupon the plaintiff retorted, “You are a 
damned lifr,” or “It is a damned lie.” The game was stopped, there was a Tow, 
and the conduct of the plaintiff was teported by a member of the club to the general 
committee, which Held its weekly meeting on the afternoon of the following day for 
the transaction of the ordinary business of the club. Thereupon, though no notice of 
what was intended to be done whatsoever was given to the plaintiff, nor was he asked, 
nor was any opportunity offered him, to explain or palliate his conduct, the committee’ 
passed a resolution purporting to suspend the plaintiff. In fact, on the morning imme- 
diately after the occurrence he had written a letter of apology to the guest, couched 
in the fullest terms of reguet, a step which, it seems to me, was extremely gengrous on 
his part. The letter itself was not received by the guest until the following day, but 
immediately on its receipt he wrote to the committee stating that he was perfectly 
satisfied with the plaintiffs apology, and hoped they would not take serious notice of 
the matter. ‘The plaintiff, moreover, sent a letter of apology to the member whose” 
guest he had insulted. The following resolution was communicated to the plaintiff 
by a letter dated March 15 and signed by the Chairman of the Committee:— , 
“ Sir,It having been brought to the notice of the committee that you last night, being 
in a state of intoxication, made use of insulting language to the guest of a member of the 
club, which fact has been substantiated by the evidence of two gentlemen who were present, a 
and by your own confession in a letter addressed to Captain B...., they feel compelled to 
put in force Rule vil, and euspeyd you from the we of the Army and Navy Club from 
this day.” 
Of course, it was an outrageous case of acting against natural justice, nor bad the 
committee observed the provisions of the rule under which the Chairman claimed it 
“was acting, and I am not eurprised that,Lord Jessel expressed his astonishment that 
English gentlemen should behave in such a way. It was in reference to those facts 
that these words were used and I am not at all sure that Lord Jessel meant that in 
each and every case the notice of the charge must precede the bearing by an appre- 
ciable time. If he did, and if that is a correct statement of the law, it appears to me 
that it would be impossible legally to run a race meeting in the manner in which such 
meetings in fact are run: which ordinarily involves deciding any objection to the 
riding of a korse in any one race before the start of the next one. The case referred 
to in which Lord Hatherley made his pronouncement i$ Dean v. Bennett. There again 
it is perfectly true that there are dicta which support Mr. Vimadalal’s proposition. ` 
Vice Chancellor James, from whom an appeal was taken to the Lord Chancellor, is 
reported at p. 492 as having said— 
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‘aIt appears to me that, if aemeeting was summoned for the purpose of bringing charges, 
those charges” dught to have been communicated tf Mr. Bennett before the meeting was 
called, eo that he might hava an opportunity of knowing what he was to meet” 

«2d later on he says (p. 493): i . 

“@Now I hold that that second notice was perfectly insufficient and invalid in point of law, 
becatise, it belgg a notice to confitm resolutiong,there was no way in which the congregation 
could be informed of the resolutions, and the gnly mode by which that notice could have 
been préperly given was a notice ing the resolutions which had been pessed, and conven- 
ing a meeting for the purpose of idering those, resolutions.» 

These words were spoken"in reference to the deed of settlement of æ Baptist Church 
which expresely provided a particular procedure fof getting rid of the minister, and I 
think that what Vice Chanceflor James had in mind was the construction of that 
deed rather than laying down a gpneral Proposition applicable tg each and every 
dotnestic tribunal ; Lord ley agreed with the Vice Chancellor and again his 
judgment is largely founded on the express provision of that particular deed. I do 
not think they lay down any general proposition applicable to any and every case. 

Again, my predecessor the late Sir Patrick Blackwell, in a case in this Court (Remi 
v. Narenji+), suggested that previous notice to the accused not only of the fact that he 
Will be tried but of the charge on which he will be tried is necessary. ‘That was a 
caste case, but the principles of law which apply to clube are applicable. Again, how- 
ever, his views are obiter, and I hold, with the utmost respect, that the cases he relied 
on, such as Young’s casa (already cited), do not bear out that extreme proposition. 
Most of them will be found either to turn on a particular rule, or to be cases in which 
the tribunal has proceeded in the absence of the accused, or both. In any event there 
is, to say the least, considerable force in the argument for the defendants here that by 
not asking for any adjournment, but proceedifig with his evidence, the plaintiff must 
be held, if not to have waived his right to notice—that is not, perhaps, the right word 
i to use for it—at any rate to have acquiesced in the tribunal’s proceeding to hear his 

_ cage then and there, for better. for, worse. oe 

As to that, there are some defects in the procedure of domestic as of public tribunals 
which ate incurable by submission or waiver or otherwise. 

"In Labouchere v. Earl of Wharncliffe (supra) the rules relating to expulsion of a 
member of the Beefsteak Club required three weeks notice to the member charged 
and to the members of the tribunal. The plaintiff, the famous editor of “ Truth” 
*and one of the greatest litigants of his day was declared to be expelled by a meeting 
summoned for that purpose by a notice which was one day short of three weeks. He 
had attended the meeting and, after making some protest, (it does not clearly appear 
what the protest was), defended himself on the merits’ His suit, claiming substan- 
tially the relief usually claimed in such cases, came up before Lord Jessel and suc-- 
ceeded. Nor doés that seem to me'surprising—the body assembled on a short notice: 
was not the proper body to try the plaintiff. It should have been a“fody summoned 
by proper notice. There may have been members who were unable to come but who 
would have attended if given good notice. In°fach ethe whole proceedings were “ coram 
non judice,” and were aptly compared in the argument before me to a “no ball” at 
cricket, which the batsman is entitled to hit as hard ag he can and knock as many runs 
off as possible : but if he misses it, and it hits his middle stump, he is still entitled to 
insist that it is a “no ball” and that he is pot out. But where, as here, there is no 
tule expressly requiring any pafticular, notice to be given to him or to the tribunal, I 
cannot think that a perty can be allowed to conduct his case, before a tribunal pro- 
perly constituted, to its conclygion, and then, when he has been unsuccessful, to sfy, 
“I ought to have had notice of before the hearing began, and particulars 
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` of the charge.” That seems to me very like sitting on the fence, or hot and 
«old at the same time. [Here the jutlgment dealt with the contention at the plait- 
iff did not get a fair hearing before the tribunal, and went on :] 

Then the next count of indictment is that the stewards were biassed. T ami wkd? 
to consider in that connection the cumulative effect of the “ Who's Who” enquiry, . ttie 
search, and the events alleged to have bppened over’ twenty years age between the 
Plaintiff and Mr. Geddis about Mr. Geddis’s horses. I think the way it ig, put is 
that it was a tribunal more prone to believe evidence against the plaintiff than it 
would otherwise have beer 

Wl aee Gir cs Ue E ase etal AG ward eax a I 
have already fndicated that idividual stewards were the more careful to try Mr. Bell 
fairly and to form their opinion p because of the previous incidents. But, 
apart from that, what is the “bias” in this connection? Bord Maugham in Maclean 
v. The Workers Union: says in effect that it mikt be something tending to make the 
mind to go ome way rather than another, and improperly tending to do so. If a 
member of a club should quarrel with every single member of the committee, he has no 
right, where the question of his expulsion arises, to insist that an entirely new com- 
mittee should be elected to try his cage, and it must be bdtme in mind that in every 
club, and even in efery profession, the tribunal is to a certain “extent interested in the 
result of such proceedings. That is not, in itself, “bias” for this purpose. It may 
be possible—one hopes that it will always be poesible—that every litigant in a Court 
of law will have his case heard before somebody who is in every possible sense impar- 
tial when he begins to hear it. In relation to a domestic tribunal that is not always 
possible and never will be. In a social club, for example, those of the committee who 
know him cannot help havjng an opinion of the member whose conduct they are asked 
to investigate, and, as just pointed out, every member of the club (including the 
committee) has some pecuniary interest in the question whether a member shall 
or shall not be expelled. Does that in itself amount to bias? No. The most that 
is proved against the stewards here is that they wese- aware of the previous incidents. 
and I am satisfied that that did not influence them improperly against the plaintiff... . 

Now the stipendiary stewards were not exactly in the postion of probecuting 
counsel : perhaps they were more nearly in the position of a police-officer who ha’ 
investigated a case, and is himeelf prosecuting, than anything else. They were, as I 
have explained in my judgment, not really stewards at all. They were servants, albeit 
senior and responsible servants, of the club. Apart from authority, I think that 
is a very important point... It, might lead to a reasonable suspicion of improper 
influence if an independent pæpon or a person not subordinate in service remains in 
the room ; but would it necessarily lead to a reasonable suspicion of improper influ- 
ence where the person who remains in the room is, if I may use the expression 
without offence, i in an inferior position tg the members of the triburial—where he is 
a setvant of the club and the gentlemen deliberating were honorary stewards? The 
question presents itself in this form. As a matter of fact, I am satisfied that ihe 
presence of these gentlemen in the ogm did not influence the stewards in the slightest 
degree ; but it might have done so. Does the mere fact that it might have done 
sa, and therefore might lead to a reasonable suspicion that justice was not being 
done, vitiate the decision of a domestic’as opposed to a public tribunal ? I may 
‘note here in, passing that it is not a majter to which the plaintiff himself attached 
very much importance. When asked what hie grievafites were, this was the one he 
mentioned last. He only mentioned that in answer to a question pyt by me, which 
reminded him directly that he had. that grievance. However, there it is. Tf as 
a matter of law the mere presence of a personyin a position somewhat analogous 
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to that of q prosecutor in the room swith a domestic tribunal ENE ETT 
defiberations vitiates itp decision, the plaintiff is entitled to the benefit of it. It is 
perffctly clear that in. the case of a Court of law’ that which happened in this case 
d undoubtedly have vitiated the result, if unfavourable to the plaintiff. 

“Oy that the English authorities are perf y clear and I do not wish to say any? 
thing which fn any way diminishes their® Suthority in this country. I need only 
perhaps refer to the well-known statement bf Lord Hewart C. J. in Rex v. Sussex 
Justices : Ex porte McCarthy? (p. 259) : å R 

“But while that is a0, a Jang line of cases shows thgt it is gdt merely of some importance 
but is of fundamental importance that justice should no only be done, but should manifestly 
and undoubtedly be seen to be done.” 


Probably as Mr. Justice Qvory was right#ahen he pointed .out ip the subsequent 
and similar decisions in Rex V. Esses Justices : Perkins, Ex parte? (p. 488) : 
“I think that in that sentence the wordy ‘be seen’ must be a misprint for the word 


pu 


seem . 


Justice would not “seem” to be done when a person who has acted as a*prosecutor 
tetires wjth the jury or rétires with the magistfates when they go out before their 
decision, or in the case* of a tribunal which does not retire for that purpose, if he 
is not turned out with the others who ought not to be present at ite deliberations. 
‘Once again, however, one comes back to Lord Shaw’s statement that the assumption 
that the methods of natural justice are ex necessitate those of Courts of Justice 
is wholly unfounded. There is some reason to differentiate between private and 
public tribunals. One of the reasons why justice should seem to be done by Courta 
of justice is in order that the public may have confidence ip those institutions which, 
after all, do their job in the public light of day. A domestic tribunal does not do 
ita job in public, and it matters to only a small section of the public whether it 
appears to do justice. The important fhing ig that it should do justice. Again, in 
the case of a club committee thé members can usually elect a new cOrfimittee if its 
methods do not inspire their confidence. But the good people of Sussex or Essex 
cannot appoint for themselves new Justices of the Peace however much they may 
desire to do po. 

" Tt is perfectly clear from all the cases cited that a domestic tribunal is not bound 
py the ordinary rules of evidence, with which its members may well be unacquainted ; 
nor is it bound to follow the procedure of the Courta of law or anything like it; 
and since the two House of Lords -cases, viz. Boagd of Education v. Rice’ and 
Arlidge’s case already referred to, it has now become lw that it is not even bound 
to hear the parties, but may reach its decision even by correspondence. At first 
view, at all events, it is clear from the later. decision that it is not bound to act 
in a way that “ the man in the street” ora Lord Bowen called hin,” the man on 
the Clapham omnibus" would necessarily mgard as just. 

In Local Government Board vy. ArHdge+ the Local Government Board proceeded 
to dismiss Mr. Arlidge’s appeal on the strength of a*report of their own local Inspector 
which they would not allow Mr. Arlidge to see. That strikes any one, especially 
a lawyer, at firet view,-as most unfair. I think, however, Sir Jamshedji Kanga’s argu? 
ment about this is well founded. It appears from ‘passages in Lord Shaw’s and Lord 
SS ee or oe et ee Sellen eee 
in making that decision abou Logal Government Inspector’s report, the House 
was not really making a pronouncement on: the subject-of natural justice but wap 
Making a pronquncement on the constructich of the Housing and Town Planning 
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Act of 1909 and the rules made thereunder. Though it ‘equires a bit of close readjng 
to see it, that is the real truth about the matter, as appears very cldéirly from the 
ee Seles or Lora: Tusage ne Cou et Appa nee 
their Lordships agreed . P 
, [t has been suggested by no les an authority than Lord Atkin in the recent cage 
of General Medical Council v. Spackmag', that tbe procedure which might be Very 
just in deciding whether to close a echoql or an insanitary house is not necessarily 
right in deciding a charge of infamous conduct against a professional man,’ which 
suggests as Mr. Vimadalaf would have me decide that domestic tribunals can be 
divided into three clases :@-first, hose which are udmifffstrative, secondly, those 
which are professional (like the et&wards in this case), and, thirdly, those which are» 
purely social. I dare say thee may. be more categoties and should myself have 
thought that they might more usefully be divided, firet, intg statutory. and contractual 
tribunals. In the absence of express rules, one Would expect to find that the former 
should conform more closely to legal procedure than the latter, and how very far 
even they may deviate therefrom ia clearly shown by Arlidge’s case, in that Mr. 
Arlidge was never heard in person or by his advocate. However that may be, the 
suggestion ‘that a different standard, may have to be applied to professional as 
opposed to other tribunals does not seem to have received acoeptance from the other 
noble and learned Lords, particularty Lord Wright and the Lord Chancellor. They 
appear to me to regard the principles laid down in Rice's and Arlidge’s cases as 
still applicable, mutatis mutandis, to all domestic tribunals. 

- Really the most important authority cited for the plaintiff is the opinion of 
two members of the Court of Appeal in Cooper v, Wilson.* In that case a police 
constable whom his chief constable had purported to dismisa appealed to the Watch 
Committee. The procedure in such cafes is very similar to an appeal on facts to 
Quarter Sessions in England, in which, once the notice of appeal is admitted or ` 
proved, the burden is on-the respondents to prove their case all over again. It is 
really in the nature of a re-hearing. °In this particular case, therefore, the chief, 
constable, who attended the meeting of the Watch Committee, did so in two capa- 
cities—as respondent to the appeal ùd as the prosecutor of Cooper. He ocoupied— 
it is difficult to know from the report whether the Watch Committee sat on a bench 
like the one we have in this Court, or wefe seated at a table—at all events. 
the chief constable sat at the table or on the bench (swhichever it was) and continued 
to sit there even after Cooper was turned out of the room, as Mr. Bell was in this © 
case. There were other reagons—and excellent reasons—that the appeal should 
succeed and itedid, and thegeffre the observations which I must deal with were 
obiter. They however form®part of considered—and extremely well considered— 
judgments and, though dicta, are entitled to the very highest respect. Both Lord Justice 
Greer and Lord Justice Scott were emphatically’ of the opinion that the doctrine 
that justice mæ seem to be-done is affflicable to tribunals such as Watch Com- 
mittees, and consequently that the mere presence of the chief constable while the 
members of the committee were deliberating vitiated the decision of that committee. 
The remaining member of the Court of Appeal (McNaghten J.) did not share 
this opinion and it is evident that the learned trial Judge (Singleton J) did not 
share it either. In a subsequent case imdirectly connected with Cooper v. Wilson 
Mr. Justice Tucker ‘ekpressed the view that he must follow the guidance this case 
gives him and did not expres the slightest doubt or hesitation about these dicta. 
o Wim bets Cae ee A 
v.eWilson, that was Lord Justice Scott, and the othera were Ma and du 
Pareq L. JJ. Neither of them expressed their dj t Trom these dicta and it must 
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be. assumed that they were, inclined jo agree with them. They, being dicta, are 
net strictly" Binding on the puisne Judges in ‘England, still leas on me, although 
they are entitled to, and I do hold them in, the highest respect. 
™ If, however; one scans the judicial field still further it is material to look at Lesson 
Yo General Council of Medical Education and Registration. The only facts I negi 
go into are these :—A medica? practitionas Was arraigned before the General Medical 
Council for acting as “cover” for an unqualified person called Cornelius Bennett 
Harhess, who subsequently figured jn the case of Alabaster v. Harness. The prose- 
cutors were the Medical Defence Union. Ofea body of dwenty-seven members who 
tat to fear the case twO“were*’members, though uot acfive members, of that Union. 
It is quite clear that if the General Medical Courtcil had been in a strict legal sense 
a Court of justice, even that “amount of possible biag in its constitution would haye 
Vitiated the proceedings. e extrgordinary* lengths to which the Courts have, very 
rightly, gone in guarding ‘against not merely bias but against any 
suspicion of bias are well illustrated by cases such as Dimes v. Grand Junction Canal 
(Proprietors of)^ where a decision of Lord Cottenham was set aside by his successor 
on its being discovered that Lord Cottenham (unknown to the appellant) held a 
few shares in the defendant company which fact he had no doubt completely for- 
gotten, and which as ‘his successor said could not conceivablyehave influenced his 
decision in any way ; and a quite recent decision in our own Court in Shamdasani v. 
Central Bank of India Ld.» where the late Chief Justice quashed a taxation 
by an officer of the Court who when he conducted the taxation was indebted to 
the Central Bank of India, a fact which was unknown to the people who were actually 
concerned in the taxation, though it must have been known to eome officials of 
the bank. 

Applying those principles, if the Genera? Medical Céuncil had been a Court 
of law, the presence of two persons who were parties, albeit technically parties, 
amongst its members would have necessarily vitiated its proceedings ; but Mr. Justice 
«North and the majority of the Court of Afpeal, consisting of Cotten and Bowen 
L. JJ., reached the opposite conclusion as regards the General Medical Council. A 
passagesfrom Lord Justice Bowen’s judgment is, I think, well worth reading (p. 384) :— 
| “ As the Lord Justice has said, nothing can be clearer than the principle of law that 
a person who has a judicial duty to perform disqualifies himself for performing it if he 
bas a pecuniary interest in the decision which he is about tọ give, or a bias which renders 
© him otherwise than an impartial judge. If he is an accuser he must not be a judge”. 


Pansing there for a moment I have already found as a fact that Majon Nabi Khan, 
who may be regarded as the accuser in this case, was not one of the judges. To 
proceed with the judgment (p. 384) :— š 

“Where such a pecuniary interest, exists, the law does not allow any further inquiry 
æ to whether or not the mind was actually bjased by the pecuniary interest. The fact is 
established from which the inference is drawn that he is interested in t®€ decision, and he 
cannot act ae a fudge. But it must be in all cases a question of substance and of fact 
whether one of the judges has in truth also Wen ap accuser.” i 


Here the question would be, as regards Major Nabi Khan, whether an accuser ever 
became a judge. The judgment proceeds (p. 384) :— ° 
‘The question which. has to be answered by the tribunal which has to decide—the 
legal tribunal before which the controversy is waged—must be: Has thee judge whose 
impartiality ie impugned taken ùny part whatever in the prosecution, either by himself 
or by his agents 2y I think it is to be fegretted that these two gentlemen, as soon as they 
found that the person who waa accused way a person against whom a complaint to the 
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Council was made by the society to which they they mabgrbed, a to which they da, law blood 
as membera, did not at once retire from the 
I cordially endorse that expressio# of regret as applied to the present case. ft i 
- most regrettable that Major Nabi Khan and Mr. Reid did not retire from the 
Ahen Mr. Bell went out. But nothing is By or Jea Helpful han, Deine wise affet 
the event. The judgment proceeds (p. 
. eno b aaa ae a e aa moe 
and in the minds of strangers the posijion which they occupied upon the Counci) was 
one which required Whatever may be the regult Qføthis litigation, I wust that 
‘in future the General’ Coungil will think it ressonable advice that those who ait 
‘on these enquirfes should cease fo occupy a position of subgcribers to a society which brings 
them before the Council. But having sald (at, I-come back to the point which we have 
to decide, whethersthese two gentlemen wk any pert whgtewer in the prosecution’ either 
by themselves or by their agenta.” 

And he came to the conclusion that they did not, that is that the judges in question 
were not prosecutors. Conversely, my finding of fact is that the prosecutors here 
were not jifdges. It is quite evident that Lord Justice Bowen, Lord Justice Cotton 
‘and Mr. Justice North would not, Had they been alive arfi sitting in the Court of 
Appeal which decid@d Cooper v. Wilson, have gone to the length of the dicta of Greer 
and Scott L. JJ., but would have contented themselves with answering the question 
whether the presence of the chief constable at the committee's deliberations had 
in fact had any influence on ite decision. It seems, as far as one can judge, reason- 
ably.clear from the judgment of Mr. Justice Maugham (afterwards Lord Maugham, 
Lord Chancellor) in Maclean v. The Workers’ Union (supra) which I have already 
referred that he also would not have gntirely agreed with those dicta. As far as 
I can tell from his judgment he is definitely of the opinion that not everything which 
applies to Courts of law im thie connection should*be applied with absolute strictness 
to domestic tribunals, and a very recen{ authority is a case the only report of which 
that is availaBl® is in Mews Digest (1943) 207/8+(Noakes v. Smith’) from which» 
it doea seem that another extremely eminent and careful English Judge, Mr. Justice 
Lewis, has not followed those dicta to the full length. Ha seems to havé enter- 
tained the question whether a person who irgproperly remained in the room had 
influenced the committee or not. He came to the conclusion that the decision of 
the tribunal in question was ‘not so influenced and decided against the party impugn- p 
ing it. His judgment, if correctly summarized in the Digest, sems to me flatly ° 
inconsistent with the dicta in question. ; 

i a a 

Lord Justices Greer, Scott, Fry, Mackinnon, du’ Parcq and Mr. Justice Tucker. On 
the other side Lord Justice Cotton, Lord Justice, Bowen, Maugham J. (who after- 
wards became (pancellor), Mr. Justice McNaghten, Mr. fable: Noni Mr- Justice 

Singleton and Mr. Justice Lewis. 

Well, I have to decide one way or the, other, sad Gages et AE 
ing that if I do go wrong, I sha} be errmg in very distinguished company. The 
question must largely depend on the opinion of the ordinary man in the street. Is 
tHere something in the mere fact-of the gtipendiary stewards remaining in the room 
during the deliberations whether or not they influenced the decision, after the other 
-side has gorfe out, which is-so repugnant to ordinary” jdeas of fair play that, what- 
ever happens, what is done is unfair? Accorging to two very eminent and extra- 
orginary fair minded Englishmen (Lord Justices Greer and Scoff} the answer is 
“Yes.” On the other hand (apart from Lord Justices Cotton and Bowen and 
Maugham, Lewis and North JJ., eae eine ong et Goede scare for the moment) 
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there never was a fairer mifded i than Singleton J. or for that matter 
a fairer miri@d Irishman than McN J., and they both took the. opposite view. 
Herhaps it is not a bad test to come down tp what happened in this case: it 
“gppears that the plaintiff did not think it was one of his grievances until I reminded 
im of it; the point has been well described as, in this case, a lawyers point, byt 
it if not, for that reason only, a bad poi p 
On the whole I am of opinion that the icia in Cooper v. Wilson should not be 
followed, still leas extended ; as already indicated, the position of a stipendiary steward 
as against the stewards was not identical with that of aj chief constable as against 
the Watch Committee. ‘TP is true that they receve sore support from Mr. Justice 
Even in Law vy. Chartered Institute of Patent Agentm’ But I have not included 
him in the list because the facts are eo diffprent from,those in Cooper v. Wilson ang 
that it is difficult to say with certainty in Which camp Mr. Justice Eve would have 
been on this particular point. es 
The exact meaning of the expression “natural justice” is fully discussed in 
Mr. Justice Maugham’s judgment in Maclean v. The Workers Union. I certainly 
cannot attempt to rival his brilliant exposition of the law, but I still de not think 
that I was very far wrong when I decided in Calcutta in Chandra Bhon Bilotia v. 
Ganapairai & Sons? that when a tribunal has got to act “ apcording to natural justice”, 
it has merely to act impartially and honestly. It must make up its own mind 
and not, for example, substitute for it the opinion of some one else, or decide the 
question by spinning a coin, thereby leaving it to the arbitrament of choice. It 
must do so without any improper or collateral motive, and in doing so it must treat 
the contending parties equally, giving to neither an advantage not enjoyed by the 
other. If in fact it does that, it is acting according to natyral justice, whether or not 
(in my opinion) it not only does that but diso appears to do that. . 
The result, therefore, is that the answer to this particular issue, whether 
stewards acted in accordance with natural justice, is “ Yea.” 
e Just for the moment let.me asgume that I am wrong and that I*enught to have 
followed the opinion of the other achool of judicial thought. Suppose I am right 
in thinking that in fact the presence in the room of the stipendiary stewards did 
hot in the slightest degree influence the decision of the stewards, but that owing to 
the suspicion that it might have created of something unfair being done it vitiates 
the decision of the tribunal. In that view of the matter, the plaintiff would be 
° entitled to a declaration somewhat in the form he has claimed, and a further order 
(if he thought it worth while to ask for it) the restitution of the actual licence he 
formerly held, a piece of paste board now quite valveless. But what of the issue 
as to his claim for two lakhs? Admittedly there was an implied contract between 
him and the defendants that his licence should not be withdrawn for misconduct 
except in accordance with natural justice, and the decision to withdraw it would have 
been arrived at, technically, in a manner pot according to natural jfftice. Therefore 
he would be entitled to some damages for breach of contract. But if, m fact, the pre- 
sence of the stipendiary stewards did not really affect the position at all, then he would 
not have been one whit woree off than he would have been if they had gone out of the 
room when they should ; the decisien of the stewards would still have been the same, 
with the result that he has not actually siffered any damage at all, if I am right 
as to the facta. The result, therefore, would be, on the assumption that, I am wrong 
-Žas to the law but right as to the facts, that the plaintiff would be entitled to a decla- 
ration that his J was illegally %ithdrawn by the club, to the restitution of his 
1938/9 license he asks for it, and nominal damages which I should assess at Re 1. 
aaa aa a But 
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as it is, the suit fails and the last issue must be answered “None.” I am notein 
a position to assess the damages on the on that I am wrong both on the fatta 
and the law, because the question pf amount of damages was held over by cocfent 
until the question of liability had been determined. e 
{| desire, without wishing to asume, to to dictate to the defendants how their 
stewards should conduct their affaire, to Apeat one thing I have alread? said. That 
is, that I do think -the stewards would bê well advised if in future, to avoid, this 
fia Coe ee ee 
deliberations. 

One other thing ; Í do aft kng? at all whether, Tine hae an n i 
present stewarfls would consider restoring the plaintiff's licence if he applies to them 
iga proper manner. It is a question enġirely for them. It is not their fault that 
his earlier requests wete tumed down f I feel gure that’ it is largely due to the 
unfortunate manner in which he couched his letters. I do not say that they should 
da so, but they may well thidk, now that the club has fought and won, that it would 
be a graceful act again to allow Mr, Bell to earn his livelihood on the turf, having 
regard to the length of time during which he has been unable to do so. 

The suit is dismissed with costs. ° 

Attorneys for plafhtiff : Smetham Byrne & Co. 
Attorneys for defendants: Craigie, Blunt & Caroe. 
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Before Mr. Justice Chagla. 
SOONDERDAS THAKERSEY v. BAI LAXMIBAI.* 


Indian Limitation Act (IX of 1998), Sec. I14—" Property vested im trust for any specific 
purpose "—Express trustes—Constructive trustes—Ruswing of limitation against trustee. 
; Section JQ of the Indian Limitation Act, 1908, qpatemplates trustees who are knowns 
a oe Ta AA peas artes ati that pardalar omelette bea ealoyel 
by the section. 

Ane bes wale ee was Gee aN aaa E EEE 
fically defined in the terms of the will or the settlement itself, or a purpose which, 
from the specified terms, can be certainly affirmed. 

Khow Sim Tek v. Chuch Hooi Gush Neok,) followed. 

There are cases known as constructive or resulting trusts, where although no express 
trust ia crented, yet a Court qf Equity from the conduct of parties or the faith reposed 
in them or in the circumstances of the case raises a trust or imposes an obligation 
in the nature of a trust, Under English law, they are as much trusts as express trusta. 
The Indian Trusts Act, however, makes a sharp distinction between trusta created by the 
act of perties and certain obligations which arf not trusta but which are considered 
to be in thememature of truste. It is théformer and not the latter clase that ie covered 
by æ. 10. 

Quaere, whether the doctrine of Soorev. Ashwell? applies to India. 

Roja of Romuad v. Ponnusam? Tevar? and Krishna Patiar v. Lakshwi,* referred to. 

Norrondas v. Norrondas,5 doubted and distinguished. 


"Tym facta appear from the judgment* 
M. L. Maneksha, with J. C. Bhatt, forthe plaintiffs. , 
M. V. Desai, with N. P. Engineer, Advocate, General, for the defendants.. 
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CHAGLA J, In and prior t$ the year 1923 plaintiffs Nos. 1 to 3 with one Raghavji 
Kħimji were carrying on business in ip in the name of Messre. Jetha Mulji 
& Čo. Plaintiff No. 4, who is the brother of pjaintiffs Nos. 1 to 3.and who was 

a minor, was admitted to the benefit’ of the partnership. It is now admitted 
tif, this partnership out of itp assets and eration yee eal 
Baroda Mill8 Company, Limited, and -five shares of the Petlad B das 
Milla Company, Limited. These shares ood in the name of Raghavji Kbimji. 

In 1923 plaintiffs Nos. 1, 2 and 3 filed a suit in this Court, being Suit No. 4196 
of 1923, for the dissolutign of, that partnershtp. A degrte was passed in that suit 
on February 6, 1931. The only provision of tfat decree with which we are com- 
cerned is that that decree dealared that plaintiffs Noa"1, 2 and 3 were the owners 
of the assets, outetandings, claims and boake of accoant of the firm of Jetha Muji 
& Co, After the decree Whs passed, it is clear on the evidence that Raghavji handed 
over the share certificates to plaintiff No. 2 on behalf of the other plaintiff, and 
‘since then they have continued to remain with the plaintiff In 1932 and 1933 
‘three dividend warrants were received in respect of those shares. Raghavji got 
the warrants cashed and handed over to plaintiff No. 2 the three chequ&s which he 
‘Teceived. After this, gther dividend warrants Were received ; but for reasons, which 
I will consider later, they were not discharged by Raghavji. “But these dividend 
warrants went to the plaintiffs and they have been and are still in their possession. 

On October 18, 1954, Raghavji and his brother Harjiwan filed a suit in this 
Court, being Suit No. 1524, against the plaintiffe for the recovery of a sum of about 
Tupees four lakhs alleged to be due by the plaintiffs at the foot of certain accounts. 
‘That suit is still pending. Raghavji died on April 14, 1941, and the defendants 
are the executrix and the executors of his wi, On December 23, 1941, the plaintiffs’ 
attorneys wrote to the defendanty attorneys stating that the shares in dispute belonged 
to the plaintiffa and they should ‘hot be shown in the schedule to the petition for 
‘probate which the defendants might file. Qu June 19, 1942, the defendants filed 
* the petition for probate, and in ‘Uke schedule containing the moveable tAd immoveable 
Properties of the deceased they showed the shares and the unrecovered dividends 
thereon as belonging to the estate of the deceased. On that, the plaintiffs filed 
‘the suit for a declaration that the shgres standing in the name of Raghavji Khimji 
‘belonged to the plaintiffa and calling upon the defendants to execute the relative 
e transfer forms and to sign the dividend warrants. 

Although various contentions were taken up in the written statement,the only one 
‘which has survived is that of limitation, _ ee 

It is urged on behalf of the plaintiffs that Raghavji as the legal owner of the 
shares was, while the partnership of Jetha Mulji & Co. subsisted, a trustee for the 
other partners to the extent of their interest in these shares, and on the passing 
of the decree in Suit No, 4196 of 1923 these shares became vestedem him in trust 
for the purpose of handing them over to the plaintiffs to whom they belonged as 
declared by the decree. It is, therefore, urged that Raghavji was an express trustee 
and the statute of limitation would not run if his favour. 

Section 10 of the Indian Limitation Act, 1908, provides that no suit against 
A. person in whom property has become Vested in trust for any specific purpose, 
œr against his legal representatives or aseigns (not being assigns for vgluable consi- 
-Vderation), for the purpose ofefollowing in his or their hands auch property, or the 
“proceeds thereof or an account &f such property or proceeds, shall be barred by 
-any length of The marginal note to the section describes euch suits as suits 
against express trustees and their representatives, and the decisions of all the High 
‘Courts in India have now made ik perfectly clear that although the section does 
Dot use that particular nomenclature, the trustees contemplated by it are the same 


` 
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as what is known in English law as express trustees. ¢ Khaw Sim Tek v. Chak 
Hooi Gnoh Neok', their Lordships af the Prity il defined a trus for a spegific 
purpose as one for a purpose that is either actually and specifically defined in the 
terms of the will or the settlement fiteelf, pr a purpose which, from the specified term» 
can be-certainly affirmed. 

are cases where although no trust is created, yet a Cqprt of Eqitity 

conduct of parties or the ” reposed in them or in the the circumstances. 
Oe ee eet a ee 


‘are known as constructives or resulting trusts. Under English law they are as much 


trusts as express truste. *Wnder gur law as foundein W€ Indian Trusts’ Act the 
Legislature has made a distinction between trusts created by the act of parties 
and certain obligations ; ich are not trusts but whi@h are considered to be in the 


‘mature of truste, and Chapter*IX of theSIndian Trusis Act deals with these obliga- 
‘tions. All the obligations considered in that Ghapter®are those which are imposed’ 


by the law in the various circumstances set out in the different sections which form 
part of that Chapter. It is clear to my mind that s. 10 of the Indian Limitation 
Act cannot possibly apply in the case of a person whom the law looks upon as a 
trustee becāuse he has to discharge certain obligations in the nature of a trust. It 


only applies to a trustee of a trust in the strict sense of the term. 


Tt is imposeible*to hobi that under the decree of February 6, 1931, a trust 
was created whereby Raghavji was to hold the shares for a specific purpose of handing 


, them over to the plaintiffs. One would ordinarily have expected a provision in the 


decree after the declaration to which I have already referred that Raghavji should 
band over the shares to the plaintiffs and execute the necessary transfer forms, but. 


‘no such provision finds a place in the decree. But it is clear that the Court did 


not intend that Raghavji should hold these shares as a trustee for the plaintiffs. The 
plaintiffs having been declared to be the owners of the shares, the intention undoubtedly 
was that Raghavji should trahafer the legal ownership to them. It is true that 


‘after the passing of the decree the bemeficial ownerghip in the shares vested in the, 


plaintiffe, and to that extent Raghavji under s. $4 of the Indian Trusts Act held 
the property for the benefit of the plaintiffs and thus constituted himself a eonstruc- l 


tive trustee ; Dat ore Ter et epee Daren wae, created and Raghav! wae ae 
an express trustee. 


Strong reliance has been placed by Mr. EE E Ashwell.2 In ‘that 
case the trust fund was entrusted by the trustees to a solicitor for being invested, * 


and on the death of the solicitor an action was brought against his personal repre- 


sentative for an account ; and the question was whether the statute of limitation was 
applicable. The Court held t&at the solicitor’s estate was not protected by the statute. 
Lord Esher M. R. in delivering the principal judgment, pointed out that in that case 
although an express trust was created, the solicitor was not at any time nominated as. 
a trustee of that trust. Lord Esher M. R. further observes (p. 394) :— 

“The cases seem to me to decide that, where a person has assumed, either with or with- 
aut consent, to act as a trustee of money or other property, Le, to act.in a fiduciary 
relation with regard to it, and has fi consequence been in pomession of or has exercised. 
command or control over such money or property, a Court of Equity will impose upon 
him all the liabilities of an express trustee, and will class him with and will call him aw 


“express trustee of an express trust. The principal liability of such a trustee is that he 


must discharge himself by accounting to his gestul que trusts for all such money or property 
without regard to lapee of time.” 


Lord Justice Bowen says (p. 397) :— e OOA 
“It has been established beyond doubt by authority bindjng on this Court that a persom 


1 (1921) L, R. 49 L A. 37, 43, 2 {{1893] 2 Q. B. 390. 
s. c. 25 Bom. L. R. 121. . 
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a fiduciary relation, pbo has property deposited with him on the strength of 
h relation, à to be dealt with as *erpress, gnd not merely a constructive, trustee 
of such property. His possession of su property is never in virtue of any right of his 
own, but is colqured from the first by the trust and cogfidence in virtue of which he received 
Sh. He never can discharge himself except by restoring the property, which he never has 
held otherwise than upon this confidence ... ; this confidence or trust imposes on bj 
the labiley chan Cchetas des es a 
Theat Sbeervations seem to indicate that according to Lord Esher M. R.-and Bowen 
L. J. even in the case of certain kinds of constructive ttusts in England, lapse of 
time wold not defeat 2*vlainr against a constructive fustee. But it is necessary 
to point out that Lord Justice Kay came to the effme œnclusion on the ground that 
the solicitor though a strangef to the trust had assumed to act and had acted as 
trustee of a trust which was undogbtedly fer a specific purpose. „The observatidtis 
in every case, even when théy emanate from the highest authority, must be read 
in relation to the facts of that particular case, and I am not prepared to extend the 
effect of those observations especially when I am conscious of the fact that we have 
to construe the words of our own statute, whereas in England the Judges proceed 
on principles of equity. Sears case has been followed in two Bombay cases (Narroa- 
das v. Narrondas! and Chintaman Ravji v. Khanderco Powylurang*). In the 
former case, with respect to the learned Judge, it is rather difficult to understand 
what exactly were the facts on which the decision was arrived at. It seems that one 
Ladhoo Kara and his uncle Ramji Lakhmidas carried on business in partnership. 
Ladhoo Kara’s share was three-sixteenths and Ramji Lakhmidas’ share thirteen- 
sixteenths. Ladhoo Kara retired from the firm and Ramji Lakhmidas held the three- 
sixteenths share of Ladhoo Kara im the three-annas share of the commission earned 
by the partnership in a certain mill and tRirty-five ehates of the said mill were 
also appropriated to the share of ,Ladhoo. The suit was filed by the executor of 
Ladhoo Kara against the executor of Ramji Lakhmidas in respect of the shares 
. ,and the commiesion held by Ramji. The l@arned Judge held that, Ramji was an 
express trustee for Ladhoo and fhe case fell under s. 10 of the Indian Limitation 
Act. Now it has to be remembered that at the time of the dissolution there was 
æn express agreement between Ramji and Ladhoo that Ramji should continue to 
receive the three-annas share of the @ommission and hold three-sixteenths of it for 
Ladhoo Kara. With regard to the thirty-five shares, the learned Judge was not in 
®a position to find as a fact whether they were actually transferred to Ladhoo Kara 
or whether they remained with Ramji; but he,held that’ Ramji, if the shares 
remained in his hands, was an express trustee for Latlhgo. “I do not wish to disguise 
the fact that this case has caused some difficulty in my mind and it has also been 
the source of difficulty to other Judges who have considered it. In Yakub Ebrahim 
v. Bai Rokimatbai2 Mr. Justice Beaman at p. 349 sought to confine the effect of 
that decision to what was actually foundeand decided and considered the rest of 
the judgment of Mr. Justice Russell in Nerrondas v. Narrondas* as mere obiter 
dicta. The same view of that case was takemin Ammalu Amma v. Narayanan Nair;® 
and Mr. Justice Carr and Mr. Justice Brown in? Ma Thein May v. U Po Kin’ have 
gone to the length of considering that the judgment of Mr. Justice Russell is unsound. 
Sitting as a single Judge, the decision of Mir. Justice Russell is undoubtedly binding 
on me; but I do not think t the facts before me are in any way comparable to 


-Ahe facts on which that ju t was based. 
e 


1 (1907) L Í R. 31 Bom. 418 4 (1907) L L. R. 31 Bom. 418, ° 
s C. 9 Bom. L. R. 2. sc 9 Bom. L. R. 287. 

2 (1927) I. L. R. 52 Bom. 184, 5 (1927) L L. R. 51 Mad. 549, 564 
30 L. R. 4. 6 (195) L.L. R 3 206. 


8. C. Š i 
3 (1908) 10 Bom. L. R. 346, E 
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In Chintaman Ravji v. Khanderao Pandw, Paniturang’s widow, left a sum of 
Rs. 2,309 to her brother Ravji for the benefit education of her minor sons. R&vji 
spent about Rs. 700 for the t of the boys. He then died and his repredota- 
tive was sued for an account of the balance of trust money. On these facta 

Marten C. J. and Crump J. beld that Ravji was an.expreas trustee. Gir 

Marten considered this to hea very simple case, which ® undoubtedly 
is. In the course of the judgment the Chief Justice refers to Soars case, but that 
does not in any way detract from the simplicity ef the case. 

I might also point out hat in two Madras cases ( (Rajai Romnad V. Pormusomi 
Tevar: and Krishna Patia? v. Loëskmi*) it has been seriously doubted whether the 
doctrine of Soar v. Ashwell’ applies to India. -Unger these circumstances I am 
clearly of opinion that Raghayji was notgan express trustee, and s. 10 of the Indian 
TMmitation Act does net apply to the facts ‘of this case. * 

[The judgment then proceeded to deal With Other aspects of the case and ended 
“mn a decree in favour of plaintiffs.] > 

Attomeys for plaintiffs: Merwanji, Kola & Co. 

Attorneys for defendants: H. M. Vakeel & Co. 

s e 
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Before Mr. Justice Bhagwati. 


BADRUDIN ABDULLA HIRJI v. REGISTRAR OF MARRIAGES.* 


Indian Christian Marriage Act (XV of 1872), Secs. 19, 41, 42(c)—Morriags—Marriage Re- 
gistrar—Certificate of receipt of motice of marriagea—Minor—Absence of parent or guoar- 
dian—Procedure for sue of certificate. ; 

On a proper constructton of the protisions of aa.19 and 42(c) of the Indian Christian 
Marriage Act, 1872, where the father of the minor party is dead, or where the guardian 
of the perean of such minor either testamentary or otherwise appointed by the father or 
by any competent authority is mot im existence, or where in the absence of any such,. 
guardian th® mother of the minor ia also dead, if Cannot be stated that there is any 
pemon authorized to give the consent to such marriage of the minor. It is aply when 
any person answering any of the three categories abovementioned is in existence and 
happens to be “not resident” in India that fhe latter pert of a 19 comes into opera- 
tion and the consent of such guardian is dispensed with. It does not, therefore, follow 
that if any of the persona answering any of the three categories is mot in existence, a 
guardian should be appointed for the purpose of giving such consent to the marriage off 

_ the minor. H 

- "THE facta appear sufficiently “from the judgment. 

~ R- B. Mehta, for the petitioner. 

Bittle & Co. (Vakeel), for the respondent. 4 


aae e Gar dia Aa e na a a Wi 
against the respondent tbe Registrar of Marriages, Bombay, under s. 43 of the Indian 
Christian Marriage Act (XV of 1872) efor an order that the respondent be directed 
+o issue a certificate forthwith beldre the expiration of fourteen days required by 
a. 41 of the Act and that the respondent be ordered and directed to take such stepe 
as may be necessary for the solemnisation of the intended marriage between the peti- 
tioner and one Mise Nancy Adala Ferguson. Miss Ferguson is a minor within the 
meaning of the Act, not having completéd her age ofwenty-one. 


It appears that on March 20, 1945, Miss Ferguson gave of the intended 
marriage to the Marriage Registrar at Bangalore. are peo d alao given a 

1 (1920) L L. R. 44 Mad. 277, 281. * Decided Atri 35, 1945. O. C. J. Mi» 

2 (ist) IL L. R. 45 Mad. 415, 418. cellaneous No. 8&2 of 1945. 

3 [1899] 2 Q B. 390. 
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otice of marriage to the respghdent, he being a resident of Bombay. The Marriage 
Registrar at Bdhgalore did issue in aco{dance with the provisions of a. 41 of the Act 
a ceréificate which is called a Certificate of Receipt Notice of Marriage on April 5, 
4045, with reference to the notice of marriage gi to him by Miss Ferguson. The 
reégpndent, however, took up the attitude that be would not issue any certificate i 
yeferénce to the notice of marrtage given a onan a ee a 
1945, because Miss Ferguson was a minor, t ber father and mother were dead, 
that there was no person resident in India authorised to give such consent to her 
marriage, and that theref unless a guardianewas appoinged-of Miss Ferguson for 
the express purpose of giviM® content to such he ould not issue a certificate. 
A communication to this effect made by the was received by the petitioner 
on or about April 14, 1945, and the two mogths’ period prescribed under 8. 52 of thg 
Act expired before the petitioner could take afly further steps under @ 46 of the Act. 
In the result the petitioner gave a Tresit notice of marriage to the respondent on 
April 16, 1945. He also filed the present petition before me under s. 43 of the Act 
for the necessary directions to be given to the Marriage Registrar at Bombay as I 
bave already stated above. 

It appears that Miss Ferguson waa serving a8 a Sergeant in W.AC (I) Platoon 
No. 2 at Bangalore and’ was given leave of absence from Bangalfe up to April 28, 
1945, for the exprese purpose of the solemmnisation of her marriage with the petitioner 
in Bombay. It also appears from the petition that after such leave was granted to 
her, ahe was transferred from Bangalore to Bombay where she is expected to join 
after the expiration of the leave on April 28, 1945. The parties are, however, desirous 
of solemnising their marriage within the period of fourteen daya after the entry of 
the notice of marriage by the petitioner on April 16, 1942, and have therefore ap- 
proached me by thie petition under s. 43 of the Act. 

I required the presence of Miss Ferguson in my Chambers and I satisfied myself 
„With regard to her desire to marry the petitioner. L am also satisfied that there is no 
*terson resident in India authorisdi to give the consent to ber marriage within the 
meaning of e. 19 of the Act, and even though she has a married sister who appears 
ta have opposed to this idea of her marriage with the petitioner, that is not, 
in my opinion, any impediment to he» marrying the petitioner if she is desirous of 
doing so. 

ə The only objection taken by the respondeat to the issue of this certificate is, as 
I have already stated above, that the father and the mother of Miss Ferguson are 
dead and that there is no person resident in India sutporised to give such consent 
to her marriage with the petitioner. From the words of ss. 19 and 42(c) of the Act 
it is argued on behalf of the respondent that if the parents are dead and there is no 
person resident in India authorised» to give such consent, a guardian of the minor 
for the purposes of giving such consent showld be appointed, whichesmardian would 
exercise hig mind in the matter of the desirability or otherwise of the marriage of 
the minor and would be in a position to ente» a protest with him within the meaning 
of a. 44 of the Act; for it is only with that purpt*e and end in view that such guar- 
dian of the minor could be appointed, the only function of the guardian being to 
enter up protest against the imme of the marriage certificate, which protest being 
entered, the word “ forbidden” d be entered opposite to the notice of such intend- 
#0 marriage in the Marriage bibtice book afid further consequences would follow on 
the entry of such as laid dowa in the Act. The acceptance of this argument 
would mean ing into the Act of the provisions analogous to the appoint- 
ment of Court Officere as guartlians of the interests of minore in immoveable proper- 
ties where sanction of the Court is sought to be obtained in its inherent jurisdiction 
for sales of the interests of the mihors in such immoveable properties. The latter 
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provisions certainly are capable of being worked in manner because the 
petitioner is normally expected to and does * the Officer appointed in that 
behalf: all necessary materials to enable him consider the desirability or otherwise 
of the sala of the minor’s interesth in those properties. e tie Seanad ad 
vision in the Indian Christian Marriage Act would, however, create a clas of 
who presumably would know about the status, “the pqaition - thé 
or otherwise of the of the minor and who would in the absence 
of any independent or material information would not have any data for “the pur- ` 
pose of arriving at any conclusion ag, to the desirability or otherwise of the marriage 
of the minor. I am not’ thereforg inclined to read ssuch®ffrovisions in the’ Act. On - 
a proper congtruction of the provisions of s. 19 and e. 42(c) of the Act, I have come 
ee ee eee 
“tae person of such mipor eithr testamefftary or otherwise appointed by the father or 
by any competent authority is not in existencesor where in the-absence of any euch 
guardian the mother of the minor also is dead, it cannot be stated that there is any 
person authorised to give the consent to such marriage of the minor. It is only when 
any persog answering any of the three categories above mentioned is in existence and 
happens to be “not resident” in Inglia that the latter part of a. 19 of the Act comes 
into operation and the consent of such guardian is dispersed with- It does not, 
therefore, follow as is contended by the respondent that if any of the persona answer- 
ing any of the three categories above mentioned is not in existence, a guardian has to 
be appointed for the purpose of giving such consent to the marriage of the minor. 
There is no provision in the Act for the appointment of such guardian and no auch 
case has ever come to the Courts where such appointment was ever asked for or was 
made by the Court. 
I am, therefore, of ophion that thé only ground on which the respondent has re- 
fused to grant the certificate or would refuse to.grant such certificate is not tenable 
- in law. Under the circumstances, I direct that the respondent do issue his certificate 
forthwith befoge the expiration of foufteen days required under s. 41 of the Act ande 
that he do take euch steps as may be necessary for the immediate solemmisation of 
- the intended marriage between the petitioner and Miss Nancy Adela Fergusoñ. - 
This was a novel point which has not been adjudicated upon by any Court so far. 
The respondent was under the circumstances “entitled to bring this matter before the 
Court and therefore I do order that each party will bear and pay their own costs of 
this petition. 
The Prothonotary to issue a, certificate of this order and the respondant to act on 
the same. ` 


Attorneys for petitioner : Tyabji, Dahyabhai & Co. 
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Lorp THANKERTON, SIR MADHAVAN Nam and SR JOHN BEAUMONT. 
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Indien. Penal Code (Act XLV of 1860), Sec. 34°“ Common intention “Whether it implies 
pre-arranged plon—When seciion applicable —Distingwished pon same or similar inten- 
tion—Proof—Procedur 

Section 34 of the Indi Petal Code, 1860, lye*own 2 principle of joint liability in 
the doing of a criminal act, - Jt doea not say “the commn intentions of “alt” nor docs 
it say “an intention common to all” The Ce ee oe 
existence of a common intentjon animating accused leading to the,doing of a cri 
nal act in furtherance of intention. e To invoke the aid of the section successfully, 
it must be shown that the criminal act complained against was done by one of the 
accused persons in furtherance of the common intention of all; if this is shown, then 
liability for the crime may be imposed on any one of tha persons in the same manner 
as if the act were done by him alone. The common intention within the meaning of the 
sci inpia a roping pian, snd to andthe aun of ale epi 
the section it should that the criminal act was done in“concert pursuant to 
the pre-arranged plan. It is difficult if not impossible to procure direct evidence to 
prove the intention of an individual ; in moet cases it has to be inferred from his act or 
conduct or other relevant circumstances of the casa. Care must be taken, however, 
not to confuse same or similar intention with common intention; the partition which 
divides “their bounds” is very thin; nevertheless the distinction is real and substan- 
tial, and if overlooked, will. result in miscarriage of justice. 

The inference of common intention within fhe meaning of the term in s. 34 should 
never be reached unless it is a necessary inference deducible from the circumstances 
of the case. 


e THE facts are fully set out inthe judgment|.* ges 


Phineas Quass, for the appellant. 
B. J. McKenna, for the Crown. 


Sm MApHAVAN Nam. ‘this a aniepbed ip Gua ate Roan eae ee 
the High Court of Judicature at Lahore dated March 14, 1944, confirming, on appeal, 
the conviction of the appellant of the murder of one Allah Dad and the sentence of 
death -passed on him by the Sessions Judge, Mianwali, on December 20, 1943. 

The appellant Mahbub Shah is aged nineteen. Heeshas been convicted of murder 
under e. 302, read with a. 34 of the Indian Penal Code He was also convicted of 
the attempted murder of one Hamidullah Khah and sentenced to seven years rigorous 
imprisonment ; But that conviction has not been brought before the Board. 

The main question raised in this appeal ia whether the appellant Qaw been rightly 
convicted of murder upon the true construction of s. 34 of the Indian Penal Code. 

Section 34 runs as follows :— 

a When’ a eriuilnal ac av dene: bey seeni penons I TosthensncdsOE the: annon hii 
of all, each of such persons is Hable for that act in the same manner as if it were done by him 
alone.” ° 

Along with the appelant, ‘his consin Ghulam Ouasin, Shoh; aged aiheen wa sso 

icted under 8. 302|34 of thf Indian Pen#l Code and sentenced to trahsportation 
for life. Ghulam was cted under g. 307/34 also, and was sentenced to five years’ 
rigorous impri the Sessions Judge, but his convictions and sentences hay 
been set aside by the High Cowrt. The deceased Allah Dad died as the result of 
gunshot wounds inflicted on him. One Wali Shah, who is said to have fired the shot 


* Decided, January 31, 1945. Appeal from Lahore. 
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that killed the deceased, is%.-.ugitive from justice ani} has not been so far arrested. 
His father Mohammad Hussain Shah, who ee ee Can an. 


Se ee en ee s 
The following table given in judgment of the High Court shows’the relationahi¢? 








oe ee 
e. e 
Mohammad Shah e 
Mohammad Sharif Shah ə Mpbammad F Shah” *Shah 
Alain Shah - ° Wai Sah , Ghulam Qasim Shah 
accused) - 


Shah , 
(accused) a: e. ° 

The prosecution case as accepted by the High Court may be briefly stated :—Om 
Anguat 25, 1943, at sunrise, Allah Dad, deceased, with a few others left their village 
Khanda Kgl by boat for cutting reeds growing on the banks of the Indus river. When 
they had travelled for about a milą downstream, they say Mohammad Shah, father 
of Wali Shah (abegonder) bathing on the bank of the river. ¿On being told that they 
were going to collect reeda, be warned them against collecting reeds from land belonging. 
to him. Ignoring his warning they collected about sixteen bundles of reeds, and 
_ then started for the return journey. While the boat was being pulled upstream by 

means of a rope Ghulam Quasim Shah, nephew of Mohammad Hussain Shah—aocquit- 
ted by the High Court—-who was standing on the bank of the river asked Allah Dad 
to give him the reeds that had beeri collected from his uncle’s land. He refused. What 
happened subsequently wis spoken to by two boys Nur Husain P.W. 10, and Nur 
Mohammad P.W. 11, whose version of the stopy has been accepted as true by the 
High Court and summarised as follows :— 

“ Quasim Shak then caught the rope afd tried to snach it away. He then pushed Allah 
Dad and gave a blow to Allah Dati with a small stick but it was warded off on the rope. 
Allah Dad then picked up the lsri from the boat and struck Quasim Shah. Quasim Shalr 
then shouted out for help and Wali Shah and Mahbub Shah came up. They had guns in their 
bands, When Alah Dad and Hamidullah tried te run away, Wali Shah and Mahbub Shah 
came in front of them and Wali Shah fired at Allah Dad who fell down dead and Mahbub 
Shah fired at HamiduHah, causing injuries to hint.” 

[Lari i a bamboo pole for propelling the boat, about ten feet long and six inches 
thick.] 

PA E E tues. tee mie Gass BE Ai A Gant caine € A 
that Ghulam Quasim was wrongly convicted of murder under a. 302|34, Indian Penal 
Code, on the following reasoning. Bhandari. J., with whom Teja Singh J., concurred, 
first held thatwekbulam Quasim had no common intention of killing any member.of the 
complainant party when he went to the bank of the river in order to demand the 
bundles of reeds which had been collected from his uncke’s lands. Then the learned 
Judge addressed himself to the qféstion “whether a common intention’ to commit 
the crime which was eventually committed by Mahbub Shah and Wali Shah came 
into being when Ghulam Quasim Shah shouted to his companions to come to his rescue 
and both of them emerged from behind the bushes and fired their respective guns, and 
this he answered in the negative, holding*that “eo far lye Quasim Shah was concerned, 
he did no more than ask his companions to geome to his when he was 
attacked with a pole by the deceased” and that “he could not have aware of the 
manner in which assistance was likely to be rendered te him or his friends were likely 
to shoot at and kill one man or injure another.” In the result, be was acquitted of alt 
offences. : : „> s : 
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The learned Judge then progeeded tg examine the case of the appellant and Wali 


Shah. He stated that the case of b Shah, who was armed with a single barrelled 
gun, and of Wali Shah, who-had a double barrelled however, stood on a different 
eiooting. He distinguished their case on theef ground :— 


“gis soon as they rap to the asistance of ee a 
iG (hel divert o6 the oaia te ating ARN Ween the eve at gatg on 
the person of Hamidullah Khan. It is difficult to believe that when they fired the shota 
they did’ not have the common intentign of killing one or more of the complainant party. 
If eo, both of them are guilty of murder notwithstanding the fRct that the fatal shot was 
fired by ofly-one of them, Mamely> Wali Shah, absconder.” s 

It will be observed that accopding to the leamed Judge a common’ intention to 
commit the crime came into being when appellant and Wali Shah fired the shot, 
Their Lordships will now‘preceed tQ consider whether the above redsoning is correct, 
and s. 34 of the Indian Penal Code has been rightly applied to the facts of the case. 
Attention has already been drawn to the words of the section. As it originally stood, 
the section was in the following terms :— a 

“When a criminal act is done by several persons, ¿each of such persons is Hable for that 
act in the same manner as if the act was done by him alone.” ‘ 


In 1870, it was amended by the insertion of the words “ in furtherance of the common 
intention of all” after the word “ persone” and before the word “ each,” ao as to make 
the object of the section clear. Section 34 lays down a principle of joint liability in 
the doing of a criminal act. The section does not say “ the common intentions of ail” 
nor does it say “an intention common to all.” Under the section, the essence of that 
liability is to be found in the existence of a cqmmon intention animating the accused. 
leading to the doing of a criminal act in furtherance of euch intention. To invoke 
the aid of s 34 successfully, it mmet be shown that. the criminal act complained 
against was done by one of the accused peraqgis in the furtherance of the common 
intention of all; if this is shown,“then liability for the crime may be ifofosed on any 
one of the persons in the same manner as if the act were done by him alone. This 
being the principle, it is clear to their Lordships that common intention within the 
meaning of the section implies a pre-arganged plan, and to convict the accused of an 
offence applying the section it should be proved that the criminal act was done in 
goocert pursuant to the pre-arranged plan. As has been often observed, it is difficult 
if not impossible to procure direct evidence to prove the intention of an individual ; 
in most cases it has to be inferred from his act or cogduct or other relevant circum- 
stances of the case. A 

On careful consideration, it appears to their Lordships that in the present case- 
there was no evidence and there wereno circumstances from which it might be inferred- 
that the appellant must have geen acting ineeoncert with Wali Shah ésepursuance of 
a concerted plan when he along with him rushed to the reacue of Ghulam Quasim. 
The exaggerated circumstances alleged by the sprosecution to invoke the aid of s 34, 

` Indian Penal Code, have been found against by th&°High Court who have acted solely 
on the evidence of P. W. 10 and P. W. 11. There was no evidence to indicate that 
Ghulam Quasim was aware that the complaisant party had been cutting reeds from 
his uncle’s lands, or that the a and Wali Shah þad been kept behind the bush: 
„itf come and help him when upon to do*so. The evidence shows that’ Wali Shah: 
“happened to be oyt shooting game,” and when he and the appellant heard Ghulam’s 
shouts for help they came up with their guns; the former abot the deceased, killing , 
him outright, and the appellar shot at Hamidullah Khan inflicting injuries on his 
person. Indeed, the High Court negatived the existence of a “common intention” 
at the commencement in the sense inf which their Lordships have explained the terms 
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Ghulam—what has been already quoted, viz. 
“that the sole paint which consideration now is whether a common intenti&h to 
commit the crime came into being Gifulam shouted to his companions to come to hif” 
and`both of them emerged from the bushes and fired their respective gyge.” 


answered the above question the negative as regards Ghflam Quasim, 
the learned Judges thought, as Bhandar? J. has expresely stated, that withe respect 
to the appellant and Wali Shab, it must be held that the common intention of killing 
One or more of the membty of the Complainant papy cate into being, later, when 
they fired the shots. Their Lordships cannot agree with this view. Their Lordships 
are prepared to accept that “the appellant and Wali Ghah had the “same intention, 
wa. the intention to rescue Quasim if negd be by using the guna, and that in carrying 
. „out this intention*the appellant picked cut Hamighllah for tlealing with him and Wali 


= Shah, the deceased, but where is the evidence of common intention to commit the 


criminal act complained against, in“ furtherance of such intention? Their Lordships 
find none. Evidence falls far short of showing that the appellant and Wali Shah 
ever entered into a pre-meditated concert to bring about the murder of Allah Dad in 
carrying out their intention of resculng Quasim Shah. Care, must be taken not to 
confuse same or similar intention with common intention ; the partition which divides 
“their bounds” is often: very thin ; nevertheless, the distinction -is real and substan- 
tial, and if overlooked, ‘will result in miscarriage: of- justice. In their Lordships’ view, 
the inference of common intention within the meaning of the term in s. 34 should never 
be reached unless it is a necessary inference deducible from the circumstances of the 
case. That cannot be said about the-inference sought to be deduced from the facts 
relied on by the High Court in distinguishing the case of thé.appellant from that of 
Ghulam Quasim. ; 

Me MadKenna the lekined chuna fur the Crome, baida eappodting the udema 
of the High Çqurt on the grounds mentioned in it, galled their’ Lordahipe attention ` 
to the following additional circumstance in further éipport of it. Reference was made” 
to the concluding portion of the evidence of: P. We: 10-and 11, where it is staged that 
“when Allah Dad and Hamidullah tried to runaway, Wali Shah and Mahbub Shak 
tame in front df them ..... -> and fired shot ; Thig circumstance is stated more 
definitely in the evidence of P. W. 6. -He stated“ ~ we then tried to run away but 
Mahbub Shah and Wali Shah coming in front of us and prevented our escape” and » 
fired shots. It was argued that the attempt of the appellant and Wali Shah to prevent 
the escape of the complainant party shows that they were actuated by a common 
intention to commit the crime and from that moment the Court is entitled to infer 
a comman intention to commit the crime even though there was no pre-concerted plan 
to shoot’ till then. This additional circumstance does not, in their Lordships’ view, 
advance the presecution case any furtheryeand, moreover, the learned. Judges of the 
High Court do not rely on it: In the circumstances, their Lordships are not satisfied 
that the appellant was rightly convicted ef the offence of murder under s. 302, Indian 
Penal Code, read with a 34. His°bnviction for murder and the sentence of death 
passed on him should therefore be quashed. In this view, the further question raised 
in the appeal whether, in the event of his conviction being confirmed, the sentence of 
death passed on him should not} having regard to the circumstances of the case and 
his age, be obmmuted to one of transportation for life ees not arise for consideration" . 
For the reasons indicated above their Lordships have humbig agyised His Majesty ` 
¿hat the appellant having succeeded in his appeal, his appeal should~be allowed and 
his conviction for murder and the sentence of death seteasiđe. 


Solicitora for appellants : Douglas Grant & Dold.” 
Solicitor for respondent : Solicitor India Office.” 
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Hindu law—Debt—Joint family—Surety bond qpecuted by father securing ancestral ie Oi 
—Bond executed without personal Habito secure payment of debt dua b d 
parties—Whether transaction binding on ameesital property. 

"Under the Mitakebara law unlesethere is a debt due by the father for which a security 
bond is executed by him in respect of the family property, ¢the doctrine of pious obliga- 
tion ‘bf the sons to their father's debt canmct mafe the transaction binding on 
the ancestral property. ° å . ` 
Where, therefore, the fath@r of a Mitakshara joint family executes a surety bond 
securing ancestral for payment of, debt due“by third parties, without malay 
himself personally liable, of pious obligation of the sons tò pay their father’s 
debt cannot be invoked to make the transaction binding on the ancestral property. 

THE facts are stated in the judgment. i 

P, V. Subba Rao and R. Porikk, for the appellants. . 

Sir Thomas Strangman K. C. and J. M, Parikh, for respondent No. 2. 

Sir MADHAVAN Nak. This is an appeal. from a decree of the High Court of 
Judicature at Lahore dated May 16, 1941, which affirmed a decree of the Court 
of the Subordinate Judge, First Class, Montgothery, dated May 29, 1939, and dis- 
missed the plaintiffs’ suit. , i : 
` The appeal arises out of a suit instituted by the plaintiff—appellante before the 
Board—for setting aside the sale and for possession of the properties mentioned in 
the plaint which were sold by Court in execution of a dece; by reason’ of a surety 
bond executed by their father Uttam Chand m the circumstances mentioned below. 
‘The properties in dispute have beem found tq be ancestral. 

The main question ‘arising for decision in this appeal is whether the above- 
mentioned surety bond creates ofgives rise to a personal liability on Uttam Chand. 

Uttam Chand and Dogar Chand, shown in the pedigree given below, were two 
_ separated Hindu, brothers. Kesar Chand and Ram Lal-.appellants Nos. 1 and 2— 
are the sons of Uttam Chand ; Chand Kishan—appellant No. 3—is the son of Kesar 
Chand and grandson of Uttam Chand. Uttam Chand and the three appelJants 
constituted a joint Hindu family. Dogar Chand died leaving a widow, and three 
minor sons, Hans Raj, Sohan Lal, and Des Raj. 








‘ ee. : = 
Uttam Chand f Dogar Chand 
(Defendant No, 1) 
(Respondent No. 1) re a 
_ Kesar Chand Ram! Yai oa Sohan Lal Des Raj 
(Plaintiff No. 1) (Plaintiff No. 2) ; : 

(Appellant No. 1) (Appellant No. 2) o 

’ Giese al e, ' i 

(Plaintiff No. 3) 
{ Appellant No. 3)” _ bs 


On July 1, 1957, respondent, No. 2, Nand Lal, obtained a preliminary mortgage 
deare against the minor sons of Dogar Chand, represented by their guardian Uttam 
: * Decided, April 3, 1945. Appeal from Lahore. 
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Chand, on the basis of a mortgage executed by theiremother, for Re. 7,743, with 
interest and coste. This decree was made on January 21, 1998. Hans Raj 
and his brothera through their ian appealed to the High Court against the 
decree, and prayed for a stay of the ebecution of the proceedings which had beer™ 

by the decree-holder. The stay for was granted by Coldstream J. għo 

the following order on May 11, ips :— ° e 

“Mr. Anant Ram [counsel for Nand Pal] asks that his client) may in any,cqase be 
secured by a charge upon immovable property against loss if the sale ig stayed. I think 
this is a reasonable argumeat, and, havifg in view all the cir I order that the 
Property be not sold if the petitiones can furnish security if the form of a charge upon 
immovabld property ta the satisfaction of the executing Court for paying to the decree 
der in the event of the failure of their appeal, the anfount by which the price fetched 
by the mortgaged when sold underthe decree falla short of the amount then found 
due to the d der under the provisions of thestinal dècren. . ” 


Thereupon Uttam Chand executed a security bond on July 31, 1928, in the follow- 
ing form, after stating that the High Court had called upon him to file a security 
bond to the effect that if the decree money and costs, etc., are not recovered in. full 
from the land, he would be liable te make good the defictency. 

“ Hence I hereby Sand as surety for Hans Raj and others, min’rs, judgment-debtors, and 
agree that in the event of the Appellate Court’s decision being against the judgment-cdebtore, 


“ my movable and immovable properties, detailed hereinafter, shall be liable for making good 


the deficiency, if the sale proceeds of the hypothecated property are not sufficient to meet 
the demand, i.¢., the amount which may then be found due from the judgment-debtors ac- 
cording to the decision”. 

The above statement is fqilowed by a list of some items of movable property, though 
their security was not called for, and three items of immovable property. : 
The appeal before the High Court,was compromised, and the Court passed a 
mortgage decree in terms of the compromise, providing that the property should remain 
under ~attachfnént and that “the security furnished $y the surety shall also stand.” e 
As the mortgage debt was not paid in time, the decree-holder took out execution 
and had the mortgaged property sold. As the decree debt was not realised in full 
by the sale, the four items of property invglved in the suit, which included omy 
one item of secured property, were sold in execution, as before his liability had 
occurred Uttam Chand had transferred almost all the properties included in the 
security bond. As stated by the Subordinate Judge “it is common ground betwee 
the parties that the whole of the property in dispute is outside the scope of the 
security bond executed by Wttam Chand excepting the house which was purchased 
by Ghela Rama, defendant ‘No. 3.” Barring this house, the other properties were 
purchased by Nand Lal, the decree-holder, and respondents Nos. 4 to 9 have pur- 
chased different plots of land from him after tHe execution sale had been confirmed 
in his favour by the executing Court. If‘s admitted that Nand Lal has paid Rs. 646- 
50 in discharge of two mortgages on the land purchased by him in the course of 
the execution. Sats . 

Their Lordships will now proceed to consider whether the sale of the properties: 
in dispute found to be ancestral, in enforcement of the security bond executed by 
Uttam Chand, is valid in law and binding on the appellants, his sons and grandson. 
The liability of the appellante*is sought, to be rei ian cay obligation imposed 
on a Hindu son to pay his father’s debts. In this ion it may be stated that, 
the appellants did not allege that the debt eaid to have kęegp incurred by Uttam 
Chand for which the properties have been sold is an immoral one > nor did the res- 
pondents allege that it was raised for the benefit of the family. 

The Subordinate Judge held that the security bond was an instrument of charge 
only and did not create any personal liability, ‘that Uttam Chand had laid himself 
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open to pereqpg! liability by Yeason of'his having admittedly transferred a major 


portton of the properties included in the*bond, that the sale of properties not covered 
by thf security bond was justified by the principle gxpreased in 8..68(1) (c) of the` 
Transfer of Property Act which says that “the mortgagee has a right to sue for the 
morgage money” ..... “where the mortgegee is deprived of the whole or 

of his security by or in consequence of the ¥rengful act or default of the 2 
and that,he was competent to charge family property -by the execution of the security 
bond as the rule of Hindu law forbidding alienation of family property or the creation 
of charges, thereon except~igg family necessity or°for an anjebedent debt of the father 
did not apply to charges created by the father as stgety. In the result, be dismissed 
the appellants’ suit. ; : i 

The learned Judges of the High Court disagreeing with the Subordinate Judge” 
held that “on a true constfuction of the security bond, Uttam Ch&nd had under- 
taken personal liability, and that it is not possible at that stage to re-open the execution 
proceedings by holding that no such liability could be enforced.” The latter ground 
appears to be based on the reasoning stated at the close of the immediately preceding 
paragraph of the judgment that “the executing Court acted on the assumption that 
Uttam Chand had undertaken a personal liabilfty and this assumption does not 
appear to have been challenged at any stage of the proceedings” but it must be 
noticed that the sons and grandson of Uttam Chand have a valid right of challeng- 
ing that assumption by instituting a suit if they can make out a proper case. In 
the view which the learned Judge took, which they thought was “ sufficient to con- 
clude the case,” the question of pious obligation did not seem to them to arise for 
decision; however, they did not consider it, but nothing turns upon that now. Before 
passing, it may be mentioned that the learned, Judges were not prepared to accept 
the view of the trial Court that the executing Court would in any case have been 
entitled to act as it did by virtue of tle provisions of a. 68 of the Transfer of Property 
Act. é i 

*Mr. Subba Rao, the learned codtæel for the appellants, contended befré the Board 
that Uttam Chand was not personally liable under the terms of the security bond, 
and that in reality there was no debt due by him outstanding in consequence of which 
family property, either secured or unsecygned, could be sold. : 
The main question for their Lordships to consider is whether the security bond 
imposes any personal liability on Uttam Chand, for unless this is established first, 
properties other than those covered: by the security bond can in no event be validly 
sold. It was argued by Sir Thomas Strangman that the expression “I stand sumty 
for Hana Raj and others” appearing at the commencemsnt of the operative portion 
of the deed to which their Lordships have already called attention, means I promise 
to pay, and imports personal liability, The argument is not without some force, but 
their Lordships have, after careful consideration, comè to the conclysien that the 
statement which immediately follows the expression referred to, namely, “and agree 
that. . . . my movable and immovable properfies detailed hereunder shall be liable” 
qualifies it anf limits the scope of the liability toftoceedings against the properties 
specified only, thus creating a charge on them excluding all personal liability. That 
this is the proper construction that should bg put upon the document appears to” 
be clear from the order passed by Coldstream J. when he stayed the execution of 
the decree. That order states that the property abould not be sðld if the 
petitioners can furnish surety “im the form of a charge upon immovable property ” 
and it was complied wittby Uttam Chand by executing the bond in question. Their, 
Lordshipa pointed out in Raja Rgghunandan Prasad Singh v. Raja Kirtyanand Singh 
Bekedur', where the construction of a security bond executed in pursuance of an 
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order passed by the Court arose for decisiort that it “nust be considered in the light 
of the order directing security to be given. Read in the light of Coldstreant J.’s 
order there can be no doubt . the obligation undertaken by Uttam Chai was 
merely confined to the extent o the properties charged by him for the satisfaction 
ee oe Another argument urged by the learned counsel in support gå his 
tion, viz. that the appropriate fofin of the bond in a case of this kind, as 
Gay be en Bonn Aue @ 61 (6, este ak Gail oie eed dee oe 
for a personal liability, and that the order for furnishing security must therefore be 
construed as having befnę made xih reference to such ge form, overlooks the fact 
that the order of the Court is gerfectly clear, and what their Lordships are called 
upon to dois to construe’a specific document with meference to its specific terms, 
ee eee ee ee ree 
is not open totany doubt. The next argument, that fhe inclusion of the movable 
properties in the deed would suggést that Uttam Chand had thereby undertaken 
personal liability, cannot be accepted, as the terms of the document do not impose 
any such liability and nothing is known as to why those items were included in 
the deed.” The last argument advanced in this connection, that even if them is no 
personal liability originally incurre by Uttam Chand tfnder the stipulations of the 
security bond, he became personally liable as be had trafaferred a major portion 
of the property included by him in the security bond, should also be disallowed as 
it was not made clear to their Lordships how in the present case the privilege confer- 
ted by s. 68 of the Transfer of Property Act on a mortgagee to sue for money can 
be availed of by a charge-holder, in proceedings in execution of a decree, without 
resorting to a suit, assuming that the security has been impaired by the conduct of 
Uttam Chand which itself is open to some doubt. For these reasons their Lordships 
hold that as it is not ahown that Uttam Chand has made himself personally liable 
for the amount that remained due to the decree-holder, there was no debt due from 
him, and it follows therefore that „the unsecured property in question cannot be 
validly sold tn enforcement of the security bond’ The same is the position with 
regard to the secured property also. To make the ancestral property liable, there 
must in reality be a debt due by the father. In the present case, the secirity bond 
was executed not for the payment of any gebt due by Uttam Chand, but for pay- 
ment of a debt which was due from third parties. Unless there was a debt due by 
the father for which the security bond was executed, the doctrine of pious obligation 
of thes sores to pay Meir- fanera debt canot make fhe tranaaetioa, binding: ow Me 
ancestral property. 
For the foregoing reasor their Lordships are of opinion that this appeal should 
be allowed and that the decrees of the Courts in India should be set aside and 
that it should be declared that the security bgnd dated July 31, 1928, executed by 
Uttam Chag in Nand Lal v. Hons Raj and others is not binding on the appellants 
or on the properties comprised therein ; that the sale proceedings in execution of the 
decree of defendant No. 2 in Nand Lal v. Hans Raj and others relating to the joint 
family properties of the appellants and defendant No. 1 (described im paragraph 4 
and list A of the plaint) are null and void and (a) the purchasers at the auction 
* sales, namely Nand Lal and Ghela Ram defendant No. 3 and (b) the alienees of - 
Nand Lal namely defendants Nos. 4°to 9 acquired no title to the said properties ; 
that eacheof the defendants Nœ. 2 tœ9 do put appellants and defendant No. 1 
in possession of -such of the properties described paragraph 4 and list A of the 
plaint as he may be possessed of ; so far af defendant No~2 is concerned on being 
“paid Rs. 646-50; and that defendants Nos. 2 to 9 should pay “the appellants the 
costs of his appeal and their costa incurred in the High Court and the Court of the 
Subordinate Judge, First Class, Montgomery. It is said that defendants Nos. 2 to 9 
have been in possession of the properties and have deprived the appellants’ family of 
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possession and enjoyment of ee a 
account for the profits recei which might have been received by them. Their 
Tordshipe think that whatever rights the appellants may have in this respect should 
‘Be claimed by them in a separate suit which will nẹt be barred by these proceedings. 
Pig Leorgetibe a seoytee i. Macey. acoontrae: 


Solicitors fof appellants : Lambert & WRUHA : od 
Solicitors for respondent No. 2: T. L. Wilson & Co. 
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Present : 
. 
Lord THANKERTON > SiR MADHAVAN NAIR AND Sir JOHN BEAUMONT. 


e 
INDER KUER v. PIRTHIPAL KUER.* 


Hindu lew—Custom—Family custom respecting rights of inkeritence—Wojibularses con- 
taining inconsistent statements regarding alleged custom—Whether such custom 
establisked. 

Under Hindu law a family custom as regards the right of inheritance cannot be 
said to be established where the alleged custont is sought to Se supported by inconsistent 
statements regarding it contained in the Wajibularses. 

The state of every Hindu family is presumed to be ‘joint, joint in food, worship and 
estate ; but the strength of the presumption necessarily varies in each case. The 
presumption of union ja strong% in the case of brothers than in the *ctkevol cousina, 
and the farther one goes from the founder of the family, the presumption becomes 
weaker and weaker. 

Tho separation of a family can bg proved by the conduct of the family and the 
attendant circumstances. Physical division of property is not necessary. 


e TEE facts are set forth in the judgment. 


J. M. Pringle, for the appellant. 
C. S. Rewcastle and L. M. Jopling, for the respondEntg. 


Str MADHAVAN Nair. This is an appeal from the decree of the Chief Court of 
Oudh dated February 27, 1940, which reversed the decree of the Civil Judge, Sitapur, 
_ dated September 30, 1936, and decreed the plaintiffs’ suit. 

"The appellant before the Board was the second defendant in the suit, the surviving 
widow of one Mathura Singh, deceased. The first and the only other defendant, 
her co-widow, did not join the appellant in filimg this appeal. She was therefore 
made the third respondent. During the pendency of the appeal she died and her 
name was removed ; and the appellant was,made her heir and legal representative 
by the order of the Chief Court. 

“The deceased husband of t No. & and respondent No. 2 weresthe original 
` plaintiffs in the suit. They to as the respondents. 

ne Soa de ae suit is shown in the following genealogical 
table :— è 


* Decided, May 7, 1945. Appeal from Lucknow. 
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Bakhtawar, Singh "» 
e e ô 
[ ; o e 
Raghubar i i Ram Dayal : = 
(d. between 1874 and 1889) (d. 1899) Pe 
wes 9 e bs 
=a ] 6 s da ya Suraj Kuer 
Sheo Sing=Mst. Bittan Kuer | Mahari (d) (def. No. 1) e|- 
(d. 17-12-20) (d. 28-2-24) Kuer (1812-34) (d 7-541) 
e @&) ‘ 
=Mst. Kanchan Kter| © “Mel Inder Kuer 
(d. «25-4-30) A a (def. No. 2) 
š Appellant 
Mulchand Fe No. 1j eee «oe ie Kuer 
(d) (PIf. No. 2) 
=Mst, Pirthipal Kuer Respt. No. 2) 
(Respt. No. 1) 





” Ram Sahal—Raj Kuer 
(d. about 1886) (d). 


Mat. Badan Kuer 
(d) 


sig | 
Ble 


One Bakhtawar Singh, a Hindu, ee eee ere eee 
Ram Sahai. Of these Raghubar and Ram Dayal had each one son called respectively, 
Sheo Singh and Mathura Singh; and Raghubar had a daughter as well, whose sdns 
wer the plaintiffs in the suit. Sheo Singh di##d on December 17, 1920, without issue, 
leaving two widows, Musammat Bittan Kuer, who died on February 28, 1924, = 
Musammat Kanchan Kuer, who died on April 25, 1930. 

Mathura Singh, the cousin of Sheo Singh, died on December 11, tee 
two widows—the defendant, if the suit—of whom the surviving widow, the second 
defendant, is, as was stated before, the appellant. 

- The appeal arises out of a suit instituted by the respondents for possession of the 
immoveable properties mentioned in lists A arfd B of the plaint, under claim of 
being the hemseof Sheo Singh, the las®*full owner. They claimed the properties as - 
Sheo Singh’s separate estate, to which they as his sister’s sons were entitled to succeed 
by virtue of s. 2 of the Hindu Law ef Inheritance (Amendment) Act II of 1929 
(hereinafter referred to as “the Att”). The Act applies to persons otherwise sub- 
ject to the law of the Mitakehara. Section 2 of the Act says that— 

° “A son's daughter, daughters daughtew, sister and sister’a son shall in the order so 


epecihica be- eatitled to stank ta ile Oren of rona, after, Ai ainera: ater one bele 
a father’a bfother ”. - 


It will be observed that Mathura Singh, as the son of Sheo Singh’s father’s brother 
and ranking as such in the Mitakshara order of succession would, under the section, 
be postponed to the plaintiffs as sisters sons of Sheé Singh. The case of the res- 
pondents is that after the death of Sheo Singh, his widows Bittan Kuer and Kanchan 
Kuer entered into joint possession of Sheo Singh’s property, that on Bittan Kuer’a 
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death, Kanchan Kuer came possession of the entire property, that on her death 
a rn pias ng eran agen 
widows obtained wrongful possession against them. : 
= The appellaht and her co-widow resisted the claim of the respondents on the alter- 
ee E E 
on Shgo Singh's death in 1920 pagséd by survivorship to their husband, and 
on his death in 1934, to themselves for a “limited estate, and the appellant claims 
that‘o her co-widow’s death they yosted i herself alone; and (2) that even if thie 
properties were the te properties of Shgo Singh, under the custom applicable 
to the family, Mathura «took as heir, the operation of s. 2 of the Act being 
excluded by s. 3 thereof. Section 3 is as follows :— 
“Nothing in this Act shall (a) affect any special family or Joel custom having the force 
of law”, n . . 


Ariss Saute Velie ei by the anea Sha tas “coe a thane ae da fares 
of their joint written statement: “It has been the custom in the family of Bakhta- 
war Singh and his descendants that in the presence of collaterals, daughters, their 
sons, or sisters and their sons, are excluded from inheritance. If there*be no colla- 
teral then daughters, theif issue, and after thaw sisters and their descendants become 
heirs.” E ° 

On the above contentions two questions arose for decision in the Courts in India, 
and the same questions arise for decision also before the Board. These questions are : 
(1) Whether Sheo Singh and Mathura Singh were members of a joint Hindu family, 
or whether Sheo Singh died while separate from Mathura Singh, and (2) whether 
there is any custom in the family of Sheo Singh excluding sisters and their issue if 
collaterals are in existence. a 

Ti pisito thar repetie Guiho boh paia pive aria oi oral ‘and 
documentary, on a consideration òf which the learned Civil Judge answered both 
. questions in favour of the appellant ; the leamed Judges of the High Court set aside 
* hia decision on both pointe. °° 

As is usual in cases of this kind, the oral evidence is much interested and indefinite, 
and the documents by themeelves are inconclusive. The case has to be decided on 
the evidence read as a whole. The wurden of proving that Sheo Singh was separate 
in estate from Mathura Singh is on the respondents. It is well known that the state of 
e every Hindu family is presumed to be joint, joint in food, worship and estate ; but the 
strength of the presumption necessarily varies in each case. It has been laid down 
that the presumption of union is stronger in the case of brothers than in the case of 
cousins, and the farther you go from the founder at the family, the presumption 
becomes weaker and weaker. The evidence in the case has to be reviewed in the light 
of this presumption. Sheo Singh and Mathura Singh, being cousins, the presumption 
of jointness may not be so strong as it would be had they been 

The respondents have not been able to assign any definite date as regards the parti- 
tion in the family of their uncle. They ay only nephews of Sheo Singh who ordi- 
narily may not be expected to know the details‘cf his family affaire, though according 
to the evidence they had lived long in their uncle’s family. Their counsel stated (see 
page 13 of the records) : “ Raghubar Sing, Ram Sahai, and Ram Dayal were sepa- 
rate. My client cannot give the date when separation took place, but it took place 
.. when the sons of Bakhtawar Singh were alive. The separation took place some time 
between the first regular settlement, and the death of Ram Sabai. Raghnbar was 
separate from.before”. The settlement referred to is 1873, and” Ram Sahai died in 
or about 1886. There is some evidence, not direct, bearing on the point, bat it isnot 
sufficient by itself to establish the truth of the counsel’s statement. Their Lordships 
will refer to it later. In this comnection it is necessary to obeerve that though the 
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Tespondents may not be able to prove the exact case of separation set up by them im 
their counsel’s statement, they will ‘be entitled. to succeed in their cafe’ if they ere 
able to prove to the satisfaction of the Court that Sheo Singh and Mathura Singh | 
must have been separate in estaté and that Sheo Singh died while separate from 
Mathura Singh, which is what they have, really attempted to do, relying on the wi- 
dence read as a whole to support that coneusion infertntially. e 

Their Lordships will first deal with the question whether Sheo Singh died while 
separate from Mathura Singh. After holding that separate devolution of shares in 
‘the properties, specificationjseparately @f the shares of Sheo Siagh and Mathura Sing 
in the Khewats, the fact that they*held Sir, Khudkdskt lands separately, that they 
held groves separately, that they had separate residences, that they executed separate 
powers of attorney and had separate sepyants and other factors, relied’ on by tbe 
reshbondents to that Sheo Singh and Mathura Sing were separate in estate, 
were not ily inconsistent with the existenc® of a joint Hindu family, the learned 
Civil Judge concluded that the family was joint chiefly by reason of (1) the evidence 
of Mussammet Suraj Kuer, defendant No. 1, taken on commission, (2) the evidence 
afforded by eertain books of accounts, exhibits A37 to A40, and (3) the evidence that 
the income of the entire estate was collected by Sheo Singh “alone in his life-time. In 
support of the conclysion that the family was joint and was not divided Mr. Pringle, 
the learned counsel for the appellant, has taken their Lordships through most of the. 
evidence in the case. Their Lordshipe will refer only to those salient features in the 
evidence which they think are sufficient to decide the point under consideration and 
will deal with the relevant objections thereto as they proceed. 

In their Lordshipe’ opinion evidence relating to devolution of properties in separate 
shares where such devolutign happened, and the holding and management of proper- 
ties in separate shares, are the most important evidence in this case on the question 
of separation. .When Ram Sahai, one of the three sons of Bakhtawar, died in or 
about the year 1886, evidence shows that in two villages, his share was mutated im 
the name of his evidow Raj Kuer to the exclusion ofehis brothers (see exhibits 22 and ° 
23). Exhibit 22 shows that she was also the Lambardar of the village of BRodhwa. 
It ia said that these shares came back to the family, but it is not ahown in what circum, 
stances. However, to the extent they go thesg documents would suggest that there 
may well have been a separation of shares before the death of Ram Sahai. It is not 
known whether Raj Kuer obtained the shares of her husband in the other three , 
villages in which also he had shares. The learned Judges of the High Court say that 
all his property was mutated in the name of his widow, but the evidence on record 
refers only to the above-mentioned two villages. Their Lordships agree that this 
evidence by itself is not enough’to establish the case of separation set up, but it requires 
explanation, and Mr. Pringle explains it by saying that the shares in question were 
given to her by way of consolation to the widow on the death of her husband. The 
learned Judges*b the High Court say with reference to this plea that “it is well 
established that there is no presumption that mutation in the name of a Hindu widow 
is by way of consolation. Consequegtly Whoever raises the plea of mutatiofi being for 
consolation must prove it, but in the present case there is no evidence worth the name 
in support of the defendants’ allegation on this point”. This view has not been 
shown to be wrong. The-learned Judges dy further, that “the fact that Ram Sahai’s 
and Sheo Singh’s widowa were Lambardarg in some of the villages knocks the bottom. 
out of the plea of consolation”. The next instance of Yhutation to be noticed is the -` 
one that. followed on the death of Sheo Singh, wh@ died in 1920. The following extract 
is jom the learned Civil Judge’s judgment : E 
“The shares of the property of Sheo Singh and Mathura Singh were separately recorded 
in the Khewats, and after the death of Sheo Singh his property was separately recorded in 
the names of his widows as appear! from the Khewats and Khetonis (exts, 27 to 34 and 37 
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to 39). The widows of Sheo Sigh wereyalso made.Lambardars of their share of the pro- 
perty (vide D.°W. 10, page 57).” e 


q Thif instance pf mutation strongly supports the view that Sheo Singh before his 
death must have become separate in estate “from ‘Mathura Singh, for, if they were 
joist, mutation would in the pormal course be in the name of Mathura Singh and 
not in the ni#me of the widows. In this*ognnection the High Court observes that 
“the ogder of mutation having been passed by the Tahsildar shows that Mathura 
Singh did not even contest the widows’ right to succeed tg their husband.” Exhibit 
17 shows that on Biftam Kuer’s death the proferty stanging in her name in village 
Tambour was mutated in favour of the surviving, widow Kanchan Kuer, as stated 
by the Tahsildar “on the basis of inheritance.” The mutation made in favour of 
the widows in the case of Sheo Singh’s death also is said to have been made by way 
of consolation without any þroof that it had been so made. If'that Aad been so made 
originally, on Bittan Kuer’s death, why should her portion be mutated again in favour 
of Kanchan Kuer who had been given her specific portion already? An order made 
in mutation proceedings ia, no doubt, not a judicial determination of the title of the 
parties, but that it has evidentiary value cannot be disputed. It appears to their Lord- 
ships that the true explanktion of what happend is this, that when their husband 
died the two widows succeeded to his estate as they would ordifarily do under the 
Hindu law, and when one of them died, the other succesded to the ordinary widow's 
estate in the whole of it, from which it would follow in the absence of a reasonable 
explanation that their busband died while separate from Mathura Singh, This ia 
the real evidentiary value of the mutation proceedings in this case, and the learned 
counsel who has gone through the evidence with great care hag not been able to give 
any satisfactory explanation of them except that the propesties were given by way of 
consolation to the widows which is true neither in law nor in fact. The instances of 
succession which their Lordships hate noticed are clearly inconsistent with the family 
being joint. Further, in several villages the widows wen: Lambardara. They had 
separate servants for collection oferents and they filed suits for arreafa ‘of rents even 
in a village of which Mathura Singh was the Lambardar. These facte are full of 
ee ee 
before he died. 

The above evidens doai to Said aloe Another kind of evidence relates to the 
holding of the lands. There is evidence not only that the shares of Sheo Singh and 
“Mathura Singh were specified in several Khewats but also they held Sir, Khudkasht 
lands and groved separately. It is true that there is np evidence in this case of actual 
partition of the joint estate by metes and bounds, but physical division of property 
ig not neceseary. 

“Once the shares are defined there jp a severance of joint status. The parties may then 
make a physical division of the property or they may decide to live together,and enjoy the 
property in common. But the property ceases to be joint immediately the shares are defined 
and thenceforward the parties hold as tenants in common.” [See the decision of the Board 
in HarkisheneSingh v. Partap Singh]. 

‘The other relevant evidence: indicitive-of separation ‘such aac having wane ne: 
dence, separate business, separate servants, separate cattle sheds, and others of a like 
nature which are important, have all been fully considered in the judgment of the 
High Court and need not be referred to agajn. It is $vell established that separation 
. of family can be proved by the*eanduct of the family and the attendant circumstances; 
And De Lariaipe are oi opinia tag. Gas care pee ate eens sae 
proving the sepdration of the family. 

The cumulative effect of tt evidence examined above ia sought to be negatived 


1 (1998) 40 Bom. L, R. 1068, s. o, 42 C. W. N. 1021, P.C. 
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mainly by referring to entries in the account hooks, A37 to A40, for the years 1914- 
15, 1915-17, 1918-20, and 1920-23," respectively, to show that ihe fdmnily remained 
joint. Their Lordships are not satisfied after an examination of the various estries, 
brought to their notice that the acount books represent accounts of thé joint family ;° 
on the other hand they agree with the High Court that the evidence gives strength 
to ¢he respondents’ case that the accountapare the separate accounts af Sheo Singh. 
They may add that there is nothing in*the evidence to show from what source the 
monies dealt with in the accounts came. The other documents brought to thelr Lord- 
ships’ notice, such as A2,9A42, A43, A45, are not for the rapsen mentioned by the 
fearned Judges necessarily fhconsisent with the responderits’ case. The evidence of 
defendant Nos 1, the co-widew, tåken on commission, distinctly supports the case of 
the plaintiff, that Sheo Singh and Mathura Singh were sparate. Their Lordships 
do’ not attach mugh importancé to the evidence that Shgo Singh collected the rent and 
paid the revenue on behalf of the co-sharers a® he was the Lambardar of many of 
the villages. 

In their Lordships’ opinion the evidence surveyed as a whole imcluding the oral 
evidence leads to the conclusion that the separation of estate in this family began 
from about the time of Ram Dayals death and went oneprogressively till it culmi- 
nated in effective sqparation between Sheo Singh and Mathurg Singh before the death 
of Sheo Singh, and that Sheo Singh died while separate from Mathura Singh. It is 
difficult to ascertain definitely the date when the separation took place, but that is not 
a defect, as their Lordships are satisfied from the evidence that it did take place before 
the death of Sheo Singh. The learned counsel for the respondents states that the 
separation took place at or about the year 1900, judging from the entry in column 3, 
headed period of cultivation, “20 years from 1309 Fasli” noted against Thakur Sheo 
‘Singh, “ proprietor,” and éxhibit 27, an extract from the Khetauni of village Tambur, 
but it is difficult having regard to the nature of the evidence to assign any exact date, 
nor is it necessary to do so in the circumstances of this case. 

In view of, the finding that Sheo Sfhgh died whjle separate from Mathura Singh, 
the appellant cannot succeed unless the alleged custom of exclusion of sisters and 
their children by collaterals is established, which is the next question for consideration. 
In support of this cistom the appellant and her co-widow relied in the Courts below 
‘mainly on the “ wejibulerz” of Isapur villag&—exhibit 41, dated 1873. Para. 4 of 
the wajibularz runs as follows :- 

“The custom obtaining in the family of the Zamindars of this village is that on the deatl? 
-of any co-sbarer, if there be any male issue and widow, the male issue gets the heritage in’ 
equal shares and the widow, fogd ‘ind raiment... If there be no male issue, the real brothers 
shall be the heirs, generation After generation, and shall support the widow. If even real 
brothers be not in existence, then the widow shall remain the heir for life. If there be two 
or more widows, they shall be the ownera in equal shares. In the event of the widow becom- 
ing immoral, abe ghall be deprived of the shgze. If there be no widow even, then the nearest 
among the collateral relations of the widow's husband shall get the share and if even he be 
not forthcoming, then the daughter and hr issue and sister and sister's issue shall be the 
heirs..." ee 


The wajibularz has been attested by Ram Sahai, Raghubar Singh, Ram Dayal and 
other co-sharers of the village. The lewmed Judges held that the above paragraph 
of the wajibulerx can hardly be taken as a custom for the reasons that, (1) on Ram 
Sahai’ death his property devolved on Haj Kuer, andeot on his brother Ram Dayal, . 
(2) wajibularzes are often untrustworthy as Wey record not custom but the wishes 
of those who dictate them, (3) in the present case there is no satisfactory evidence 
that the clause records a custom, (4) none of the witnesses examined could cite a 
tingle instance of the application of the custom, and. (5) it is difficult to see how 
there could have been a custom of exclusion of Sisters’ when sisters were no heirs at 
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all prior to the passing of, At II of 1929. The learned Judges had before them an- 
other wafituforsz—exhbibit A2 A“ which containéd no such provision relating to the 
sugession of sisters as is cont¥ined in the wajibulors of Isapur.” They, therefore, 
held that the`custom set up was not proved. e 

The printed records show that exhibit 42 is a translation of an extract from the 
Srjibudees gf the Village Ismtailganj, inwvhich also, the predecessors of the parties 
were co-sharers, containing only paras. 1, 2 13 of the wajibularz. The extract is a 


-certifiéd copy issued by the copying department of the Sitapur Collectorate. It does 


not contain para. 4af the wajibulars or any weference to The alleged custom. 

A trinalation of the original*wajibulerz of Iamailganj*containing all the paragraphs 
has now been brought to their Lordships’ notice by the respondents, included in the 
“supplementary record”. It* contains para. 4 of the wajibularz styled “ relating to 
tight of inheritance.” Nogmally their Lord&hips will hot at this sigge take this docu- 
ment into consideration, without having the question of its admission considered by 
the High Court, but the appellants’ learned counsel, though he objected to the man- 
ner in which it has been brought to their notice without the usual formal application 
for admission of the document, has agreed that he has no objection te their Lord 
shipe treating it as admitted. Their Lordships,are surprised that the learned Judges 
of the High Court were led to think that there was no reference tẹ the right of inherit- 
ance in the wajibularz of Ismailganj. The trial Court does not in this connection 
refer to this exhibit. Paragraph 4 “ PONSE IO TEEDE of his waribularz rons 
as follows :— 

“* A daughter’ Be eR ape ee ee ee ge eT oe a 
husband’s share was separate and whose husband used to get rendition of accounts only, 
ia entitled to inheritance and possesses powers of transfer also. In case the share is divided 
but no rendition of account is made she (the widow) holda the’share without power of trans- 
fer and after her that share devolves on the lawful heir. In case there are male issue from 
several wives, then division of share fakes place on the rtumber of wives.. A woman who is 
not lawfully wedded and her issue-have no righ} whatsoever. She gets maintenance (food 
and ralment) as long gs she remtins alive.” (The rest of the paragrap? dinitted refers to 
the custom of adoption ; and of the rights of an adopted son and the son born after adoption.) 


a The above paragraph does not contain any reference to inheritance by sisters and 
their sans at all, and in that respect és not in conformity with the cystom contained 
in paragraph 4 of the wajibularz of Isapur, which excludes sistere and their children 
in the presence of collaterals. As already stated the predecessors of the parties to 
the suit were co-sharers in both the villages. In an appropriate case like the present 
what is the rule of inheritance to be applied according to the custom of the family? 
In view of the inconsistent statements contained in tiese two documents as regards 
the right of inheritance their Lordships hold without any further consideration of the 
question which seems to them to be unneceseary in the circumstances, that the alleged 
custom set up by the appellant and her qg-widow has not been egjahjished. In the 
result, their Lordships will bumbly advise His Majesty that this appeal should be 
dismissed with costa, 

Solicitor for appellants : Lambert & White. 

Solicitors for respondents : Hy. S. L. Polak & Co. 
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Present >e a s : 
LORD PORTER, LORD GODDARD ANB SIR OHN BEAUMONT. ° 
ANNAMALAI CHETTIAR v. VALLIAMMAI ACHT. * 7 o 


Indian Limitation Act (IX of 1908), art. 182(5)—Step in aid of execution—Appeal from 
grder dismissing application for execution, yhether step»sin cid—Running gf limitati 
Date of appellate Cowrt’s order. e m 

To bring a case within paragraph 5 of art. 182 of the Indian Limitation Aca 1908, 
it must be shown that there was an application måde in accordancg with law to the pro- 
per Court, either for exetugion or to fake some step ip aid oMexecution of the decree. 
If there is such an application, timd runs from the date of the final order passed thereon. 

Where am application for txecution is dismissed by the lower Court, the Appeal Court 
is the proper, and indeed the only, Court,which can then execute the decree. 

° Govipdidas*Rejaramdas v. Gonpatdas Narotargdc®,) overruled. 

An appeal against an order dismiseing arf apjffication for execution is an application 
according to law to take a step in aid of execution of the decree, and time runs from 
the date of the appellate Court’s order. 

Quærte, pvbether it is necessary that a step in aid ofi execution must be one in further- 
ance of execution and not merely one seeking ta remove an abstruction to possible future 
execution, ° 

Kuppuswami Chettiare v. Rajagopala Aiyar* and Krishna Patter v. Seetharama 
Patter’ referred to. 

THE facta appear from the judgment. - 
J. P. Eddy K.C. and J. M. Parikh, for the appellant. 
P. Subba Rao, for the respondents. $ 


Sik JOHN BEAUMONT. This is an appeal from an order of the High Court of Judi- 
cature at Madras, dated AŬgust 19, 1942, affirming an order of the Subordinate Judge 
of Dévakottai, dated July 10, 1940. The appeal raises the question whether an appli- 
cation for execufion, No. 72 of 1940, preferred on November 25, 1939, for execution 
of a decree dated November 3, 1934, i8 barred by jhe Indian Limitation Act, 1908, ° 
and that depends on the construction of art. 182 of the Act. 

That article is in the following terms :— 


i ipti | Period of Time from which i 
Description of A ka iy poled: Degas 


182, For the execution of a de- Three years 1 The date of the decree or © 
- order, or 





2. (Where there has been an 
appeal) the date of the final de- 
cree or order of the Appellate 
Court, or the withdrawal of the 
appeal, or 

3. (Where there has been a re- 
view of judgment) the date of 
s decision passed on the review. 


5. (Where the application next 
° hereinafter mentioned haa been 
; maik J die ee Gua o 
passed on an application 

. . ce with law to the pré- 
per Court for execution or to take’ 
. e some step in aid of execution of 
> the decree or order, or... . 








= cided, July 30, 1946. Appeal from S.C 25 Bom. L. R. 518 
Madras aes 2 ge \r 5 
1 (1923) I. L. R. 47 Bom. 78, 3 I 
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The application is clearly , eby paragraph 1 of art. 182 unless it can be 
brought within one of the paragraphs. Paragraph 2 has no application since 
thére was no appeal against, oa affecting the validity of, the decree ; nor does para. 3 
apply since there was no application for review Af judgment. Paragraph 4 is irrele- 
‘want eo far as this,case is concerned. 

The questfon, therefore, is ‘whether thcgee falls within para, 5. To bring.thé case 
within that paragraph it must be shown that there was an application made in accord- 
ance with law to the proper Courteeither for execution or, to take some step in aid of 
execution of the deee and if there was such*an applicgtion, time rune from the date 
of the final order passed thereon. It is necessar}, therefore, to look somewhat closely 
at the facts, which are not in,dispute, in order to see Whether the reqifisite application 
was made and finally disposed of within tree years from November 25, 1939. 

On November 3, 1934,°a passed on a promissory nete in Original Suit 
No. 118 of 1934 by the Judge of Devakottai, decreeing in favour of the 
Present appellant payment of a sum of Re. 13,716-12-0, with interest and costs by 
the defendants who were two widows. It was ordered that the decree should be 
against the property of the joint family of which the husbands of the two 
widows had been merpbers, and against the aafete of a maker of the promisaory note 
in the hands of the defendanta. So the decree was not executafle against the private 
property of the widows. For the purposes of this appeal it may be taken that the 
respondents represent the judgment-debtors under that decree, the appellant being 
the judgment-creditor. f 

On December 14, 1934, the judgment-creditor presented a petition which was num- 
bered E. P. No. 418 of 1934, under r. 11 of O. XXI of the Code of Civil Procedure, 
asking that the decree should be executed by the attachment of two sums of money 
in the hands of garnishees, alleged to be owing to defendant No. 1. 

On January 21, 1985, the learned Judge made an order on this petition ‘ ‘rule abeo- 
jute,” which presumably meant that there was an order absolute for attachment of the 
moneys in the hands of the 

On February 11, 1935, the judgment-creditor made an application, No. 123 of 1935 
ein E PB. No. 418 of 1934, asking that he might be appointed receiver to realise the 
amounts in the hands of the garnish@es. 

On February 19, 1935, an application No. 175 of 1935 was made in E.’P. No. 418 
è of 1934 by defendant No. 2 in the suit, asking that the order of attachment of 
the amounts in the hands of the garnishees might be set aside, her contentions being, 
in abort, that abe had not been served with the apfplication for attachment and that 
the moneys attached were her personal property and therefore not subject to the decree. 
~ On July 10, 1935, the learned Subordinate Judge on this application directed that 
there was no need to set aside tha order of attachment but that the petitioner should 
prefer a claim petition which might be erfquired into under s. 47 of te Code of Civil 
Procedure, and the matter was adjourned to July 25. On the same date, namely, 
July 10, 4935, the learned Judge dismissed the, judgment-creditor’s application, No. 
123 of 1935, for hig appointment as receiver, directing that he could make an apoli- 
cation after defendant No. 2s claim was disposed of. 

On July 25, 1935, defendant No. 2 madé an application, No. 527 of 1935, in E. P. 
, No. 418 of 1934, under a. 47 of the Code praying that the attachment of the moneys 
i "in the hands of the garniahess be raised, And on August 2, 1935, in view of the pen- 
dency of the last-mentioned application, application No. 175 of 1935, for the raising 
of the attachment was dismissed. On October 22, 1936, the learned Subordinate 
Judge allowed defendant N®. 2’s application and raised the attachment, and it is to 
be noticed that that order made in E. A. No. 527 of 1935, in E. P. No. 418 of 
1924, and in O. S. No. 18% of. 1934. On the making of this order the execution of 
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the decree was open ; the judgment-creditor could either "accept the order and seek to 
execute his decree by some method dther than that for in E. P? ‘No. 418 ef 

1934, or he ‘could appeal against the order of the Sufordinate Judge. He electecP to 
adopt the latter course and on Detember 3, 1936, he presented a memorandum of 
appeal to the High Court at Madras in Ę& A. No. 527 of 1935, in E. P. No. 418 pf 
1934-and in O. S. No. 118 of 1934, asking/that the ofder of the lower Court be set 
aside, and on September 27, 1938, this appeal was diamiseed by the High Court. 

On November 25, 1939, as already mentioned, the judgment-creditor filed execution 
petition No. 72 of 1940, in Q. S. No. 118 of 1934, asking that {eetlecree of Ngvember 
3, 1934, might be executed bY attackment of certain fovable property in the hands 
of defendants Nos. 2 and 3. ahe ĝuestion for determination is whether this petition 
is in time. 

The High Court of Madras if the judgfhent unger a took the view that from 
July 10, 1935, theré was no execution petitionsor application outstanding and that the 
petition No. 72 of 1940, being presented more than three years after that date, was 
out of time. Their Lordships are unable to appreciate this view which ignores the 
ee A 1935, an application by one of the judgment-debtors to set aside 

the “attachment” was pending on the records of the Court and the further fact that 
on September 27, 1938, this application was finally’ disposed ofsby an order made by 
the High Court of Madras*in E. P. No. 418 of 1934, which could not, have been, 
done had that petition terminated in July, 1935. 

Subject to the question whether the High Court of Madras was the proper Court 
within art. 182(5), their Lordships are clearly of opinion that the appellant brings his 
case within both branches of that paragraph. Execution petition No. 418 of 1904 
was an application made according to law for execution of the decree and it was finally 
disposed of by the order of ‘the Court of*Appeal made on September 27, 1938, which 
brings the case within the first branch. Further, the application to the Court of 
Appeal of December 3, 1936, to set aside the order of the Subordinate Court raising 
the attachment wgs an application accoréing to law to, take a step in aid of execution , 
of the decree. There has been some difference of opinion in the Courts in India as 
to what amounts to taking a step in aid of execution and the judgment under appeal 
discusses various decisions, including a decision of the High Court of Madras ine 
Kuppuswami Chettiar v. Rajagopala Aiyer in Which it was held that there could not 
be a step in aid of execution if there was not an application for execution then pend- 
ing, and another decision of the same Court in Kriskna Patter v. Seetharama Patter, e 
in which it was held that a step in aid of execution must be one in furtherance of 
execution and not merely one seeking to remove an obetruction to possible future 
execution. Their Lordships doenot find it neosssary to express any opinion on these 
questions since in the present case there was at all material times an application for 
execution pending, and upon any view of the matter an application to set aside an 
attachment is æstęp, in the circumstances dhe only step open, in aid of execution. 
The only other point to be considered, and this was the point principally stressed 
on this appeal, is whether the High Cougt of Madras was the proper Coyrt within 
art. 182(5). Explanation 2 to art. ®B2 enacts that the proper Court means the Court 
whose duty it is to execute the decree or order. In Govinddas Rajaramdas v. Gan- 
palias Narotamdas,? an appeal bench of tke Bombay High Court held that an appeal 
to the High Court against an order in execution was not an application according to 
law to the proper Court, and Macleod C. Ft stated (p. 7§4) : 

“Tt certainly cannot be said that an appeal to the High Court against an order in a darkhast 
ig an application in accordance with law to the proper Court for execution. The High Court 
ja not a Court whose duty it is to execute decrees passed by the lower Courts.” 
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This view was accepted bystie High, Court in the judgment under appeal, but their 
Losdships thirfk that it is Under s. 107 of the Code of Civil Procedure an 
Appeal Court has the same , and is required to perform, as nearly as may be, 

> the same duties as are conferred and imposed by the Code on Courts of original juris- 

j Where an application for executign is dismiased by the lower Court, the 
Appeal Court is the proper, aħd indeed the only Court which can then execute.the 
decree. , No doubt in practice a High Court foes not itself generally execute thé decree 
of lower Courts ; normally it remande the case to the lower Court with directions to 
execute according towleg on the basis of the High Court's, decision ; but in a proper 
case the High Court would no doubt execute the decree of order itself, In their Lord- 
ships’ view there can be no doubt that the High Cotirt of, Madras was the Court whose 
duty it was to execute the decree of November 3, 1934, in the manner asked for in 
E. P. No. 418 of 1934, if swch,manngr were Regal, after the attachment had been raised 
by the lower Court. The appellant, «therefore, has brought himself within para. 5 of 
art. 182 and his petition No. 72 of 1940 being presented within three years of the order 
of the High Court finally disposing of the execution petition No. 418 of 1944 is in time. 
Their Lordships will, therefore, humbly advise His Majesty that this agpeal should 
be allowed and that the matter ehould be remitted to the High Court of Madras with 
directions that the exectttion petition No. 72 ig within time and ghould be dealt with 
according to law. The respondents must pay the costs to date of execution petition 
No. 72 of 1940 including the costs of this appeal. 

Solicitora for appellants : Lambert & White. 

Solicitors for respondents : Hy. S. L. Polak & Co. 


Present: . 
Lorp GODDARD, SIR MADHAVAN NAIR AND SIR JOHN BEAUMONT. 
J. SUBBIAH REDDY v. T. JORDON." . 


* Negligence—Damages—Rule in Filat v. Lovell Appeal Court—Questions of jee Iaia 
ference by Appeal Court. 
CCl suita, in Paitin India, are not tried with a jury, and trial Judges generally have, 
2 less experience in assessing damages for tort. than have Judges in England, where such 
daims are very common. Hence, tb full rigour of the rule stated in Flint v. Lovell 
does not apply there. ed 
° An Appeal Court should never interfere arbitrarily and without good reason with the 
decision of the trial Court, and upon questions of fact. The advantage which the trial 
Judge enjoys in having seen the witnesses, and songetimes in knowledge of local con- 
ditions, must always be recognised. Where, however, sufh considerations do not operate, 
an Appeal Court is entitled, and indeed bound, to give effect to its own view on matters 
within its competence. To hold gtherwise would be to deprive parties of the benefit of 
a right of appeal which they possess. 


THE facts are sufficiently set forth in the judgment. . e 
P. Quass, for the appellante. : 
No appefrance for the respondent. eo 


Sirk JOHN BEAUMONT. This is an appeal from the judgment and decree of the 
Additional Judge of the Court of the Honeurable the British Resident in Mysore, ~ 
Bangalore, dated August 14, 1940, varying a judgment and decree of the District 
_ Judge, Bangalore, dated November 20, 1939. 

The claim of the plaintiff was fo, damages for injuries sustained by him in an 
accident to a motor car in which he was a passenger. He sued J. G. ppo 
the firet defendant and second appellant who was the driver of the car, 


* Decided, June 18, 1945. [Appeal from 1 [1985] 1 K B. 354. 
Bangalore. : 
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father, J. Subbiah Reddy, the second defendgyt and pfiginal first appellant, who was 
the owner of the car. Subbiah died on Decgmber rice eR pe 
(xvi) are his legal representatives. 

The material facts are that ine September, 1937, the plaintiff, wh was a an 
engineer and salesman, was negotiating, for a position in International Mo 
Bangalor, a concern owned by defendany No. 2, in* which defendant No. 1 was 
employed. In the morning of Septembé 27, whilst the draft of a proposed agres- 


ment between plaintiff and the firm was being typed, defendant No. 1 tbok the ` 


plaintiff out in a Skoda cgr in order $o demonstrate the ce of the car. In 
the course of the drive ther® was an accident due tø the f of defendant No. 1, 
who was driving, to notice an ob%truction across the road in time to avoid it The: 
.car overturned, and the plaintiffs left arm was severély injured, and eventually had 
to*be amputated below the élbow. Bofh the lpwer Cowrts beld that the accident 
was causd by thè negligence of defendant No.l, and in their Lordships’ view this 
finding, which is one primarily of fact, is clearly right, and must be accepted. The 
trial Judge paseed a decree against defendant No. 1 for Ra. 12,500 damages, but 
dismissed tke suit against defendant No. 2. In appeal the Additional Judge increased 
the damages to Rs. 25.000 and reversed the decree dismissing the suit against defendant 
No. 2. In the reaujt he passed a decree against both defendants for Rs. 25,000 and 
costs, y 

Their Lordshipe feel no doubt that the Additional Judge was right in holding 
defendent No. 2 liable. The car in which the accident occurred belonged to him, 
and was used in connection with his business ; it was being driven by his son, who 
was employed in the business ; and the car was being demonstrated to one about to 
join the business, that is, for the purposes of -the business. It is clear, therefore, that 


defendant No. 1 was actifg within the*scope, or apparent scope, of his authority as 


a servant of defendant No. 2, and the latter is gnswerable for his tort. 

The only quéstion which requires consideration on this appeal is that of damages, 
and this raises,a question of some irfportance. respondent has not appeared, 
-but Mr. Quass for the appellants has argued that Additional Judge had no right 
` _to interfere with the amount of damages found by the lower Court. He relies upon 
the rule acted upon*by the Court of Appeal in England which was stated recently 
by Greer L. J., in Flint v. Lovell in these terfns :— 

“This Court will be disinclined to reverse the finding of a trial judge as to the amount 
of damages merely because they think that if they had tried the case in the fret instances 
they would have given a lesser sum. In order to justify reversing the trial judge on the 
question of the amount of damages it will generally be necessary that this Court should be 
convinced either that the judge acted upon some wrong principle of law, œ that the 
amount awarded was eo extremely high or so very small as io make it, in the judgment of 
this Court, an entirely erroneous estimate of the damage to which the Plaintiff is entitled.” 
This rule ogigipated at a time when the.assessment of damages was the province of 
the jury, and illustrates the reluctance which an appellate Court always feels in 
interfering with the decision of a trial Court upon a question of fact, especially when 
the decision is that of a jury. ‘: British India civil suits are not fied with a 
jury, and trial Judges generally have lesa experience in assessing damages for tort 
than have Judges in England, where such claims are very common. An Appeal Court 
should never interfere arbitrarily and without good reason with the decision of the 
lower Court? and upon questions of factethe advan which the trial Judge enjoys 
in having seen the witnesses, and sometimes in knowle of local conditions, must’ 
always be recognised ; but where such considerations do not operate, gn Appeal Court 
‘ ig’ entitled, and indeed bound, to give effect to ite own view on matters within its 
competence. To hold otherwise would be to deprive of the benefit of a right 
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of appeal which they possess.. i Lordships see no sufficient 1eason for holding 
that in British India the full § of the rule stated in Flint v. Lovell applies 

therefore, that the "ddititnal Judge was entitled to act upon his own 
apd Shey praogea to coeelder: bor. {Ar Kie award 





was justified by the evidence. 
The plaintiff claimed Rs. 60,000 asqdhmages. The trial Judge (as alregdy 
metoni) ahmed e dainascs at Ra 100. He based this figure upén the 
generaleclaim for disfiguration, loss of heafth, pain and suffering, and expenses of 
treatment, and on handicap which the plaintiff would suffer in his earning capacity 
by the logs of an arm. e leaned Judge, howeyer, state that the reduction of the 
plaintiff's income had not been shown, nor could it be said, to be due wholly, or even 
largely to the injury he had received. Therein the learned: Judge was not correct. 
The evidence of the oak Hers dows to the month of the accident he bad 
been employed by Mysore Motors of Rs. 200 a month ghd a commission 
EEE TE eee 350 to Rs. 400 a month. The manager 
of Mysore Motors put the commission at Rs. 125 to Rs. 150 a month The 
plaintiff further gave evidence that owing to the loes of his arm he was unable 
to obtain a licence to drivg a car, and that his earnings at the time of the trial were 
Ra 80 salary and commission, bringing his tot4l earnings up to Rs. 130 a month 
His employer put the latter figure at Ra 140, ‘Theresis, thérefore, satisfactory 
evidence that the earnings of the plaintiff had been reduced by about Rs. 200 
a month since the accident, and it is a legitimate inference that the reduction 
was the result of the accident, since it is obvious that loes of an arm and consequent 
inability to drive a car must be a eerious handicap to a motor saleaman. In appeal 
the Additional Judge doubled the damages, but gave no detailed reasons for so doing. 
Damages for tort are based on the loss suffered by the plaiatiff, and the consideration 
that the decree of the Appeal Court was against an additional defendant who might 
be in a tetter position to pay thar the defendant ofiginally held solely liable is 
irrelevant. Their Lordships think that the Additional Judge -was hoț justified on 
the materials before him in awart¥ng so large a sum as Ra.-25,000, but on the other 
hand, that the trial Judge did not give sufficient weight to the evidence of actual 
lo% of earning capacity by the plaintiff. In their Lordships’. view Re. 15,000 is a 
fair sum at which to assess the damages. 

Their Lordships will, fiserifore ‘tumbly adve: Ta Majay thar ie dene ate 
Additional Judge be varied by reducing the sum decreed from Rs. 25,000 to Re. 


$15,000. {a other respects the decree will stand, and there will be no order as to the 
costs of this appeal. ° 
e 


Solicitors for appellants : Douglas Grant & Dold. S 


f [1955] 1 K. B. 354. 
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Before Mr. Juste Lokik. s 
PANDAPPA MAHALINGAPPA v. SHIV. GAPPA MURTEPPA” 


Indian Evidence Act (I of 1872), Secs. 69, y evidence—Admission in lawer 
* Court—Whether suck admission can bg F hestioned in higher Court—Praumption as to 
ancient documents—Whether such presumption can be raised on copy certified by Regis- 
trar of documents—Indian Limitation Act (IXa of 1908), Sec. 28, art. 144—Adverse 
possession by trespasserg tacking of-eAdvetse possession by [jets widow. 

The discretion exercised by the trial Court in adtnitting secondary evidence on the 
ground that the original is lost sfould not be interfered with in appeal. 
Srimati Reni Hurripria v. Rukmini Debi) and Ningiwa v. Ramappa,® followed. 

œ The erroneous omission before the low@r Courts to object to the admission of evidence 
ia per se irrelevant or inadmissible anki no objection was taken to its admissibility. 
Nathari Hari v. Ambabo® and Babui Skamsunder Kuer v. Ramkkelawan Sah,* refer- 
red to. 

‘Wherf however, evidence is admitted in the trial Court without any objection, to 
its reception, and the evidence is admissible and relevant, mo objection can be allowed 
to be taken to igs reception at any ‘stage of the litigation om the ground of improper 
proof: But, if the evidence is irrelevant or inadmissible, aa, for instance, owing to want 
of reg‘stralion, omission to take objection to its reception does not make it admissible, and 
the objection may be raised even in appeal for the firat time. 

Miller v. Babu Madho Das.’ followed. 
The statutory presumption under s, 90 of the Indian Evidence Act, 1872, cannot be 
made in respect of a document merely on production of its copy under s. 65 of the Act. 
But where such copy peoduced bears jhe Sub-Registrar’s endorsement as to the, proper 
execution of the original document, such a presumption can be safely made. 

Basant Singh v. Brijraj Saran Singh © explained. 

: Vishwanath Ramji v. Rakibar, followed. 

> © Amjad Husain v. Musammat Rai 8 referred to. 

Abere the poeni of one trespasser ta’ a can dirpretical “ob the Tohan oF ie preview: 
dccupant through whom he claims, the adverse possession of the one can be tacked 
on to that of the other, and if the total period exceeds twelve years, that posscssisn 
ripens into full ownership, under a 28 and st. 144 of the first schedule to the Inchan 
Limitation Act, 1908. In such a case, it is eæential that one trespasser should derive 
his liability to be sued from the other ; the mere fact that he claims through the other, 
is not enough. 
Where the posession of a Hindu woman is claimed as adverse, it must be decided 
what was her animus possedendi. Did she assert an absolute title in herself or did 
she claim to hold as the heiress of any person? The latter would be the ordinary 
presumption ; and those ‘who daim for her anything more than a widow's limited 
interest must prove since when she began to as8-rt absolute title in herself. The teat 
is always*to be found in the origin of*the widow's possession. When she enters on 
land under a title as heir, which is necessarily a limited title under the Hindu law, 
very cogent evidence is necessary to shew that she afterwards asserted a tijle as absolute 
owner. =e 


e THE facts appear sufficiently from the judgment. 


° 


" Decided, August 13, a Second 3 (1919) L L. R. 44 Bom. 192, 
No, „192 of 1940, from the s, Cc. 22 Bom L. R. 57. ` 
D. R District Judge at Bija- ( I. L. R. 8 Pat. 783. 
pur, in Appeal No. 130 of 1938, co: (1896) L. R. 23 I. A. 106. 
the decree pawed by S. H. Naik, Jont Sub- (1935) 37 Bom. L. R. 805 pc 
otdinate Judge at Bijapur, in Civil Suit No. 7 (19380) L L. R. 55 Bom. 1%, 
124 of 1937. 3.8, 32 Bom. L. R. 1385 
1 (1892) L. R. 19 I. A. 79. 8 (1941, 1. L. R. 16 Luck, 778 
2 (19038) 5 Bom. L. R. 708. 


9 d } ° e 
1943.) ° "+ PANDAPPA GAPPA v. SHIVLINGAPPA (A.-C. J.) 963 


fateh SE Pomlffkar, N, F. Mudiraddi and R. N. Gundil, for the 


appellant. - 
R. et. i for the 
` 


Loxur J. Tus appela ‘ul ‘of a a paa of ar dive 
patiki watan lands of Devapuy which held by one Mahalingappa Gadigeppa 
Naik till his death and after him by widow Gaurawa and her adopted son 
Basappa, Mahalingappa died about the year 1903 and the lands were entered in the 
revenue records in the name of hie widow Gaurawa. Her adopted son Basappa 
died unmarried in 1979 Gaurawa, whose name had alyemdy been entered in the 
Record of Rights in .904, continued to be in posSesion of the watan lands and in 
February 1921 she leased them put to Hanmant Venkatefh and Hanmafit Balkrishna 
for a period of twenty years. On June 24,1921, she executed a deed of adoptign 
in favour of deiendan. No.1 P purporting to have taken dum in adoption 
on April 9, 1921. In 1922 one Bhagawa filed a suit against Gaurawa, through her 
next friend, claiming pcsseasion of the lands in suit on the ground that she was the 
widow of Basappa. The dispute was referred to arbitration and an award was passed 
recognising Bhagawa as Basappa’s widow and allowing maintenance to’ Gaurawa. 
A decree was passed in terina of the award, but*before that decree was passed, the 
“two lessees, Hanmant Venkatesh and Hanmant Balkrishna,.filed # suit against both 
Gaurawa and Bhagawa for a declaration that Gaurawa was the lawful heir of Bas- 
appa and not Bhigawa and that they were enti led to be in possession of the lands 
aa Gaurawa’s tenants for a period of twenty years from the date of the lease. It 
was held in that suit that Bhagawa was no the widow oi Basappa and that Gaurawa 
was Basappa’s heir after his death. That suit was decided on November 13, 1923. 
After that decision Bhagawa disappeared from,the scene, akhotigh she had obtained 
an award decree in her favour, and the lands continued to be in the enjoyment of Gau- 
_ rawa through her tenania. Defendarft No. 1, Pandappa, though be claims to have 
been adopted in 1921. did not take anv stenseto take peeesssion of the lands till 
1929. On June 10, 1929, he gavéean intimation to the village officefs ‘of Devapur 
that his pame should be entered against the lands in the Record of Rights as he 
hag been taken in adoption by Mahalingappas widow Gaurawa. Gaurawa frst 
opposed his request and contended thas she had not taken him in adoption, but 
eventually she admitted having adopted him and his name was’ substituted in the 

of Rights on October 19, 1929. It is not clear from the record whether there- 

the tenants paid rent to Gaurawa or to defendant No. 1. Gaurawa died in 1933 
and then by some arrangement with the tenants defendaat No. 1 took actual possession 
of the landa. The six plaintiffs and defendants Noa. 2, 3 &nd 4 claim to be the great- 
grat-erindsons of M=shalingaona’s great-eracdfather’s brother Kalasaraddi. The 
plaintiffs, therefore, filed this suit to recover their two-thirds share in the watan lands 
of Mahalingappa, alleging that they were revegioners after Gaurawa's gleath and that 
defendant No. 1 was not her legally adopted son. Defendants Noa 2. 3 and 4, who 
would in that case be entitled to the remainjng one-third, did not appear in the 
suit but defendant No. 1 contended that the plaint#i® were not in any way related to 
Mahalingappa or Basappa, that they belonged to Tiganibidari family, while Maha- 

lingappa and Basappa belonged to the Naik family, that he was the validly adopted ° 
eon of Gaurawa and as such entitled to the property jn suit, and that even if his 
adoption be not proved, he had gcquired a title to that property by the éontinuous 
adverse possession of Gaurawa and a 

Both the Courte below havé held that defendant No. 1’s adoption by Gaurawa. 
is not proved and that the plaintiffs and defendants Noe..2, 3 and 4 are entitled to 
the lands in suit as the nearest rq@ersi after Gaurawa’s death. They have further 
held that defendant No. 1’s ad possession commenced only in 1929 and he cen- 
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not tack his adverse possession to that of Gaurawp’. The trial Court further beld ` 
that Gaurawa's possesion was that of a Hindu widg, and even if sh® Was in adyerse 
possession, he could acquire only a widow’s estatefin the property in her possession. 

The plaintiffs’ claim was, therefere, decreed by the trial Court and the decree was” 
confirmed in appeal. 

‘The concurrent finding of tain tie banana that defendant, No. 1 is not 
proved to be Gaurawa’s legally adopted.aon cannot be assailed in second appeal. But 
it is urged that the plaintiffs and defendants. Noe. 2, 3 and 4 are not proved to 
be the agnates of Muhaléngappa, an¢ even if they are provgssi be the agpates, it is 
not proved that their common ancestor was a watantlar of the same watan. It is aleo 
urged that defendant No. Ps adverse possession can be tacked to the adverse posses- 
e Gaurawa and, therefpre, the syjt, which is brought more than twelve years 

Gaurawa’s, posséesion became “adverse on éhe deatle of Basappa, is not tenable. 
Both the Courts have held that the plaittiffand defendants Nos. 2, 3 and 4 are 
the nearest agnates of Mahalingappa and Basappa. That is prima facie a finding 
of fact and is binding in second appeal. Brt Mr. Shah contends that the finding is 
based on évidence which is legally inadmissible and, therefore, cannot be sustained. 

The trial Court has relied upon*four documents amorig others and all those four 
are challenged as*not legaliy admissible in evidence. ‘They are exhibits 50, 48, 68 
and 69. Exhibit 50 is the deposition of plainiiff No. 1 in the tenants’ suit of 1922. 
He stated in that suit thet he was a new bhauband of Basapna’s adoptive father 
‘Mahalingappa. After all it was an admission made by the plaintiff himself, and 
although it may not carry any substantial evidentiary value, it is relevant under a. 157 
of the Indian Evidence Act to corroborate his statement in this suit But I do not 
think that the trial Court was right in relying upon the judgment in that suit (exhibit 
48) to which neither the plaintiffs nor the defendants were parties. 

Exhibit 69,is an agreement executed by Mahalingappa’s father Gadigeppa and 
plaintiff No. Ts father Murteppa im favour of one Govindappa Joshi in 1863. In 
that agreement they referred to a certain land witich was held as an inam by bofh 
of them, but it does not appear that the land referred to was any of the lands in 
suit. The document was admitted in evidence as being more than thirty years old, 
and it is contended ‘hat there is no evidence @0 show that it was produced from proper 
custody? and that being executed in favour of Govindappa Joshi, it is not explained 
how it came into the poseess.on of the plaintiffs who produced it On the other 
hand, it is pointed ou‘ that there is a provision in the agreement that it should Be 
returned to the executants after the period of the agreement, viz one year. It may, 
„therefore, be presumed that at the end of the year the document was returned to 
the executants, and as it is produced by one of the executant’s heirs, it has come from 
proper custody. After all it does not carry the plaintiffs’ case further and is not refer- 
red to in the judgment of the learned District Judge. Hence the finding recorcrd by 
the learned District Judge cannot be said to have been vitiated by the admission of 
these three documents by the trial Coyrt as he has not relied upon any of them. 

Exhibit 68 is a certified copy of a registered mortgage deed’ passed by Murteppa, 
„the father of plaintiffs Nos. 1 and 2, in favour of one Ramgouda Krishnappa mort- 
gaging his lands to him for Ra 800m 1878. The certified copy was produced at 
an early stage along wi'h exhibit 25, but there was no evidence to prove that the 
original of the mortgage deed had been*lost. The plaintiffs, therefore, made an appli- 
cation, exhibit 66, requesting that permission ghould be given to them to lead evidencé 
on that point. The application was coposed, but the trial Court allowed the plaintiffs 
to lead evidence on that point. Plaintiff No. 1 wa» then examined and he mace a 
statement on oath that the original of the deed was los‘. The trial Court 
then allowed secondary evidence of the mortgage to go on record. 
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pria V° Rukmini, Debi: and Ningawa v. Ramappæ 
i Ceurt in admi.ting secondary evidence on the 

that the original is lost not be interfered with in appeal. But it 
ia urged that the certified copy should not have bn exhibited without proof of its 
exeqution. From the. application (exhibit 69) and the rosnama it appears that the 
trial Court exkibited it under s. 90 of the Evidence Act on the ground that 
it wag more than thirty years old. In thee appellate Court the admissibslity 
of the document does not appear to have been challenged. , It is urged that as held 
in Narkhagi Hari v. SBwbaboi® the erroneous mision hefere the lower Courts to 
object to the admission of evidence does not nfyke that’ evidence relevant. The 
principle of that ruling, however, applies only where the document is pef se irrelevant 
or inadmissible and no-objection was taken «o its admissibility (Babui Shamsundgr 
Kuer v. Ramkhelowen Sch®) e Where evidence is admitted in’ the grial Court with- 
out any objection to its reception, and thè evidence is admissible and relevant, then 
no objection will be allowed to be taken to its reception at any stage of the litigation 
on the ground of improper proof. But if the evidence is irrelevant or inadmissible, 
as for instance owing to want of registration, omiæion to take objection to its 
reception does not make ff admissible, and the objection may be raised even in 
appeal for the first time (Miller v. Bzbu Madho Das.*) As -obeérved by Das J. in 
Kolikanand v. Skiva Nandan,* “the question of relevancy is a question of law, 
and can be raised at any stage, but the question of proof is a quection of proce- 
dure, and is capable of being’ waived.” In this case the secondary evidence 
of the mortgage deed was held to be admissible as the original was lost. What is 
now urged is that the execution should have been proved and this objection was 
not raised either in the trial Court or in the [pwer appellaj: Court. It is, however, 
true that no evidence was adduced to prove the execution of the original of exhibit 68 
as the trial Court was prepared to ratse the presumption in favour of the genuineness 
of the document under s. 90 of the Indian Evigence Act. Whether such a presump- 
ñon can be raised or not is a question of law, and it can, therefore, be firged at any 
stage of the litigation. 

Jt is now well settled by the ruling of the Privy Council in Basant Singh v. Brijraj 
Seren Singh’ that the statutory presumption under a. 90 of the Indian Evidence Act 
cannot be made in respect of a document merely on production of ite copy under 
ş 65 of the Act. Their Lordships observed (p. 811) :— 

“ Section 90 clearly requires the production to the Court of the particular document, in 
regard to which the Court may make the statutory presumption. If the document produced 
is a copy, admitted under a 65 as secondary evidence, aml it is produced from proper 
custody, and is over thirty years old, then the signatures authenticating the copy may be 
presumed to be genuine.” 

In Gopinath Maharaj v. Moti Ckiwo® it bea heen held that the gremimption was 
equally applicabla to copies as to the originals when the copy was proved to be 
a true copy of the original, but that view was expresely overruled by the Privy Council. 

In Basangouda v. Basalingappa® it is held fen a certified copy is allowed 
to be produced under a 65 of the- Indian Evidence Act, no presumption can be 
drawn under s. 90 as to the genuineness or execution of the original. It may, there” 
fore, be said that the trial Court should not have agimitted exhibit 68 merely on 
thé ground that it was a certifed copy of # mortgage deed more than thirty year 
ee er But euch 
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proof is to be found in the certified copy’ ‘itself. deed being, ægwtered, the 
certified copy bears the necessary endorsements off the Sub-Registrar before_whom 
the executant acknowledged the execution and duly identified. As d ing 
Thama v. Govind,’ sa. 58, 59 afd 60 of the Indian Registration Act provide that 
the facts mentioned. in the endorsemeat may be proved by mo endorsemsnts, 
prbvided the provisions of a 60 have hedh complied with. 

The facts in Vishwanath Ramji v. Raksbei* were quite akin to the facte ef this 
case. There also the certified copy of a deed ôf adoption dmitted in evidence 
merely on the ground tifit the original was lost apd that was more tkan thirty 
years old. The Grek apeinfe Cott tld that as toe ceiid “of the ded ‘had pot 
been proved ‘it should not “have been exhibited. Then in second appeal Baker J. 
ogerved (p. 107) :— ° e z 
£ Aa to: tbe phoi Che: oae 4A ipaa eare Was Been r and e 
the necessary endorsements by the Sub-Registrar before whom the executant was identified 
by the kulkarni of the village. The effect of registration has been considered by this Court 
in Tkama Y, Govind? where it was held that æ. 58, 59 and 60 of the Indian Registra- 
tion Act wide that the facts mentioned in the endorsement may be proved by those 
endorsements, provided the provisions ‘of a. 60 have been compligd with. The endorsement 
of the Sub-Registrar®in the present case shows that Ramji the executant admitted execution 
of the document and gave his thumb impression and that he was identified before the Sub- 
Registrar by Keshav Hari Talati who was known to the Sub-Registrar. In these circum- 
stances the view of the first Court that the copy of "the adopiion “deed is admissible in 
evidence and that it is sufficdently proved appears to be correct.” 


By parity of reasoning the certified copy of the mortgage deed in this case also 
is admissible in evidence, as it bears the requisite endorement of the Sub-Registrar 
regarding the admission of its execution by the executant. It is true that the deci- 
sion of the Privy Council is subsequent to the case in Vishwanath Ramji v. Rehibai. 
But there is no conflict between them. The document which the Privy Council 
was dealing*with had not been registered, and allvthat the ruling lays down is thet 
there can be no presumption under s. 90 of the Indian Evidence Act when only 
a certified copy of a, document is produced and, therefore, the execution of the i 
has to be proved, whereas the ruling in Vishwanath Ramji v. Rekibei lays down 
that such proof can be afforded by the Sub-Registrar’s endorasment appearing on 
the certified copy. It is true that in Amjad Husain v. Musammat Reisunnisat 
a certified copy of a mortgage deed which had been registered was tendered if 
evidence under s. 65 of the Ipdian Evidence Act, and although secondary evidence 
was held to be admissible wnd the document was more than thirty years old, the 
certified copy was not admitted for want of proof of the execution of the original. 
It does not appear to have been urged in that cace that the necessary proof was 
supplied by. the Sub-Registrar’s endorsement, as in the case of Vishwanath Ramji 
v. Rakibat, “It*is suggested that the mere admisaion of execution by the executant 
before the Sub-Registrar is not sufficient to prove that the mortgage deed was duly 
attested by two witnesees, and execution includes proper atte-tation afso. But the 
mortgage deed was executed in 1878 before the Transfer of Property Act was 
enacted and at that time mortgage deds did not require to be compulsorily attested 
by two witnesses. I, therefore, hold that exhibit 68 was rightly admitted in evidence. 

“No otheg evidence relied upba by the,learned District Judge is challenged as inad- 
missible and hence his finding of fact that the plaintiifs and defendants Nos. 2, 3 ani 
4 are the nearest heirs of Basappa and Mahsfingappa cannot be challenged in second 
appeal. Moreover, even on merits the finding is jus;ified. Among the lands mort- 

1 (1907) 9 Bom. L. R. 401. 3 aA: Bom. L. R. 401. 

2 C Bo Ro E R Ba” (194 L L. R. 16 Luck. 778, 

a 32 Bom. L. R. 1385. 
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gaged under. the original of exgibit 68"are portions of Survey Nos. 66, 67 and 82 
correspond to the i Survey Nos. 85, 86, 87, 88 and 89. The 
in euit are also portions these very lands. The mortgagor Murteppa, the 

father of plaintiffs Noe. 1 and 2, in describing these lands says that they were allotted 

to this share as bhauband under the kha Gadigeppa bin Kenchappa, the father 
of Mahalingafipa. That statement was midge at a time when there was no Uispute 
regardiag the relationship between the two Branches of the family. Exhibits 44 and 

45 show that i of Revision Survey Nos. 87 and 89 are in the possession of 

plaintiff No. 4 and t Np. 2 and exhibits 25 ande2®, which are extracts from 

the Record of Rights for 1922-23, show that portions of the other two lands are also 
held by them. It was argued in the lower Courts that the surname of the plaintiffs 
is Tiganibidari, while that of Mahalingapp# and Basappa is Naik.. But in exhibits 

44 and 45 and also in the ‘mortgage*deed (exhibit 68) the surname of the plaintiffe’ 

branch was given as Naik. It appears that the plaintiffs’ family has some lands at 

Tiganibidari and one of them-was in the occupation of the Patil of the village. Hence 

perhaps they may have come to -be known as Tiganibidari. But there js no doubt 

that their family surname is Naik, the same as the surname of Mahalingappa’s branch. 

The plaintiffs have produced a pedigree along with the plaint showing how they 
are related to Mahalingappa’s branch. Of course the plaintiff cahnot be expected to 
have personal knowledge of his ancestors or the ancestors of Mahalingappa. But he 
and his witness Ramchandra have sworn that the plaintiffs are the bhaubands of 
Mahalingappa. In view of all this evidence the Courts below have rightly found that 
the two branches are descended from a common ancestor. 

It is further contended that it is not enough if the plaintiffs and Mahalingappa 
are proved to have a common ancestor, but t must be abo proved that the watan 
was acquired before the family branched off. In other words, it must be proved that 
the common ancestor was a watandar of the same wa‘an and that the watan was 
Pequired either by him or by his ancestor. This point was not specifically raised in 
the lower Courts and was not the kubject of an issue. But the learned District Judge 
has definitely stated that the fact that the plaintiff admittedly held portions of the same 
patilki watan lands since the time of their ancestors clearly shows that they belonged 
to the same patilki watan family as Mahalingappa. That also is a finding of fact. . 
Defendant No. 1 has offered an explanation of the possession of the patifki watan 
gands by the plaintiffs’ branch of the family. In paragraph 5 of his deposition he 
says that Mahalingappa brought Kallappa and Murteppa from Tiganibidari as there 
were factions at Devapur and gave them some lands allowed them to stay at 
Devapun for his safety. There is no evidence to bear this version and it has been 
diabelieved by both the Courts below. If the plaintiffe were strangers to the watan, 
they would not be allowed to remain in poscession of watan property, and in the mort- 
gage deed, exhibit 69, it is stated that it hac been allotted to the share of the plaint- 
iffe’ branch at a partition. This itself shows that the plaintiffs’ branch is also a 
watandar faynily and the watan must have been acquired by the common ancestor or 
by an ancestor of hia. 5 

Basappa, who had been adopted by Gaurawa, died unmarried about the year 1919, 
and under s. 2 of Bombay Act V of 1886°his mother Gaurawa was not entitled 
to, succeed to his watan property as his heir in preference to the plaintiffs, who are 
the nearest agnates in the watan family. If is argued that the plaintiffs have not 
proved that they are the nearest agna‘ee, since they have not alleged nor led any evi- 
dence to show that there are no nearer agnates of Mahalingappa and Basappa. Bat 
defendant No. 1 has himself “ftated in his deposition that Mahalingappa had no 
bhaubands and it is not eu at the trial that there is anyone who is nearer in 
relationship to Mahalinga the plaintiffs and defendants Nos. 2, 3 and 4. It 
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is true that as held in Surjan Singh v. Sarda? Sing tha Gr „Gsrdkari Ea v. The 
Bengal Government, the plaintiffs who claim to be 


_ and Basappa ought to show that there is no one Kaan separ een a 


` charged by the admission of the défendant himself, and they were, therefore, the heirs 
of Basappa to his watan property in pref to hig mother Gaurawa. Q] 
The plaintifie did not, however, then paf forward their daim and alowed Gaurawa 
to remain in possession. She leased out the lands for twenty years in February, .1921, 
and then passed a deed of adoption in favour of defendant No. J in June, 1921. But 
she continued in possessidn through Mer tenants till 1929 wif defendant No. 1 got 
his name entered in the Record of Rights and took actual possession of the lands after 
Gaurawa’a de&th in 1933. "Assuming that when tke revenue authorities entered 
defendant No. ls name in the Record af Rights in October, 192% the lands in euit 


went into the pogsession of defendant No. 1, hie advese Spossession commenced only i 


then and this suit was filed on March 31, 1837.9 It is obvious that Gaurawa's poses- 
sion was also wrongful since the death of her adopted son Basappa in 1919.” But she 
too was in possession only for ten years till 1929. It is urged that as defendant No. 1 
claims thrdfigh Gaurawa as her adopted son, her adverse possession for ten years 
ahould be tacked on to his adverse possession for eight years gnd thus by this adverse 
possession for eightben yeats his title was completed and the plaintiffs cannot evict 
him. Both the Courts below have held that as defendant No. 1’s adoption is held not 
proved, be cannot be said to be claiming through Gaurawa and, therefore, the adverse 
possession of Gaurawa cannot be tacked on to his adverse possession. It appears from 
the entry in the Record of Rights that Gaurawa first objected to allow defendant 
No. 1’a-name to be entered as the occupant of the lands in suit and she denied having 
taken him in adoption. But subsequently ahe gave her consent and defendant No. 1’s 
name was entered against the lands as the occupant, though the tenants were in actual 
occupation under Gaurawa’s lease. Mr. Shah for defendant No. 1 argues that as 
Gaurawa herself willingly allowed defepdant No. 1 to take possession of the land, her 
adverse possézalon and defendant No. 1's adverse pdesession were continuous and can? 
therefore, be tacked on to each other. He relies upon the paseage in -paragraphs 1014 
and 1016 at p. 745 ef Halsbury's Laws of England (Hailsham edition), Vol. XX, fo 
the following effect :— : c 

“A person who is in possession of land without title has, while he continues in possession, 
and before the statutory period has elapsed, a transmissible interest in the property, but ar 
interest which is Hable at any moment to be defeated by the entry of the rightful owner ; 
and if such person is succeeded jp possession by one claiming through him who holds till 
the expiration of the statutorp period, such a successor has then as good a right to to the 
possession ad if he himself had occupied for the whole period. 

ee ne err eT rare ee 
possession of fand® continuously in succession for various periods, each less than, but exceed- 
ing on the whole, twelve years, the rightful owner is barred.” 

There can be no doubt that if the pdsseseion of one trespasser can be regarded as 
a continuation of the trespass of the previous occupant through whom he claims, 
then the adverse possession of the one can be tacked on to that of the other, and if 
the total period exceeds twelve years, then that possession ripens into full ownership 
under s 28,and art. 144 of thè first achgdule to the Indian Limitation Act. Artide 
144 provides a period of limitation of twelve years fer a suit for possession of im~ 
moveable property and the period begins to rug when the possession of the defendant 
becomes adverse to the plaintiff. “Defendant” is defined in s. 2¢4) as including 
“any person from or through whom a defendant ves his liability to be sued”. 
It follows, therefore, that if defendant No. 1 does derive his liability to be sued 
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from or throygh Gaurawa, her Afiverse pogsession cannot enure for his benefit. 
The fact that he claims ber is not enough. The expression used in 
4) of the Indian Limita Act is that the defendant must have derived bis 
liability to be sued through the person in possessifm before him, and since defendant 
Ne. 1 is held not to be the adopted son of Gaurawa, it cannot be said that he has 
derived his Ifibility to be sued from or tHtoygh her and he must be deemed to be an 
independent trespasser. As observed in Swkhdeo v. Mi. Ram Dulari: one trespasser 
cannot add to own possession’ the previous independent possession of another 
trespasser. When passes from the first tp the second trespasser, there 
is a constructive restoration, even if a momentgy restoration, of the true title to 
possession. 
Moreover, the adverse posession of Gausawa was not of the same kind as thgt of 
defendant No. 1. Gauraw® rightly er wrongly thought that after the death of Basappa 
his watan property devolved upon “her? evidently being ignorant of the provisions - 
of Bombay Act V of 1886. The plaintiffs, who should have really succeeded to the 
watan property of Basappa, seem to have also been equally ignorant and never put 
forward their claim. They tacitly allowed Gaurawa to continue in posession after 
Basappa’s death. After the death of her husband Mahalingappa in 1904, she got ber 
name entered in the Record -of Rights and the entsy clefrly shows that she 
claimed as her husband’s heir. In other words, she then claimed only a widow’s estate 
in the property. The same entry continued till 1929, although Basappa as her adopted 
son was entitled to have his name entered in the Record of Rights. Basappa died in 
1919 and no change was effected in the entries m the Record of Rights. She never 
claimed that she held the lands as their absolute owner after Basappa’s death. It 
is well settled that when the possession of q Hindu woman is adverse, it has to be 
decided what was her animus possidendi :—Did she assert an absolute title in herself 
or did she claim to hold as the heifesa of any pereon? The latter wpuld be the ordi- - 
nary presumption and those who claim for her anything more than a widow’s limited 
interest must prove since when She began to assert absolute title in hefself. The test 
is always to be found in the origin of the widow's possession. When she enters on 
land under a title as heir, which is necessarily a limited title ¿ander the Hindu law, 
very cogent evidence is necessary to show that she afterwards asserted a title as abao- 
lute owner. This has been clearly laid down by the Privy Council in Lojwanti v. 
Safa Chand.* Their Lordships observed (p. 1120) :— 
“Tt was argued that the widows could only possess for themselves; that the last widow 
Devi would then acquire a personal title; and that the respondents and not the plaintiff 
were the heirs of Devi. This is quite to misunderstand the nature of the widow's poases- 
aion. The Hindu widow, as often pointed out, is not a life renter but has a widow's estate— 
that ig to say, a widow's estate in ber deceased husband’s estate. If pomsessing as widow 
abe powesses adversely to anyone as°to certain parcels, she does not acquire the parcels as 
Stridhan but she makes them good to her hus®@nd’s estate.” e 
Mr. Shah contends that thie would apply only if a woman claims to be in wrongful 
poasession*as the widow of her husband, bit ngteif she claims to be in possession as 
the heir of her son. I do not see any reason to make such a difference. Even as the 
heir of her son she is entitled only to a widow's estate, and just as in the case of 
wrongful possession as the heir of her husband she can acquire only a widow’s estate, 
80 too, when she claims to be in adverse Possesaion*as the heir of her son, she can, 
- after twelve years, claim to ftave acquired only a widow's estate and nothing more. 
By her wrongful possession the charaeter of the watan is not changed, as held in Anna 
v. Gojra,? and‘if she had in possession for twelve years wrongfully, the plaintiffs 
could not have ousted her d her lifetime. But her widow’s estate would have to 
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come to an end on her death and then they Muld 
as reversioners. Thus the adverse posacssion bf G: 
conferred upon her a widow’s estate after twelve 
sion of defendant No. 1 since 1924 was such as would have conferred upon him ag 
absolute title after twelve years. Hence*tgese two, which are entirely different “in 
character, cannot be tacked on to each qthfr, and, as I have already Mid, since de- 
fendant No. 1 does not derive his title through Gaurawa, he cannot get the benefit of 
ber adverse possession. The plaintiffe’ claim is, therefore, not tiggg-barred. 

The appeal is dismissed ‘with costs. 
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a = Before Mr, Justice*Sen. e z 
LAXMAPPA GONEPPA v. BHIMAPPA GONEPPA.* 


Indian Registration Act (XVI of 1908), Sec. 17(1)(b)—Deed of partition—Registratwn 

compulsom if partition is of immoveable property upwards of Rs. 100 in value. 

A document arrived at betweene two brothers instanciflg partition of family im- 
moveable propertigs valued at upwards of Ra. 100, providing that one of the brothers 

“ig entrusted with the "respongbiliily” of recovering outstandings, and ending as 
“ach is the deed of partition got effected” is a deed of partition and is compulsorily 
registrable under s. 17 (I) (b) of the Indian Registration Act, 1908. 

Ganpat v. Namdeo, relied on. 

Bageshwari Charan Singh v. Jagarnath Kuari? Ram Lal v. Msi. Sita Bai and Ram 
Gopal v. Tulshi Ram,* referred to. 

Sakkatam Krishnaji V. adadan Krishgafi,, Ramchandra v. Dinkar Nilkanth Bhimaji 
v. Hanmant Eknath™ and Rwdragouda v. Basenzouda, distinguished. 


THE facts areestated in the judgment, 


A. G. Desa> and S. R., Parulekar, for the appellant. 
G. R. Madbkavi, for respondent No. 1. 


SEN J. The appellant is defendant No. 1 against whom a suit in ejectment wae 

brought by respondent No. 1, the suit also beng against defendants Noe. 2 and 3, 
the sons of defendant No. 1. 

The plaintiffs case was that defendant No. 1 was his elder brother, that the 
property in suit, which is a house, was part of his ancestral property, that there 
‘was a partition beiween him and defendant No. 1 on October 7, 1925, when the 
house’ in suit and other prop§rties were allotted to him, defendant No. 1 getting 
a smaller hduse to the south of his house, but that defendant No. 1 was allowed to 
remain in the house in suit because he wanted to.celebrate the marriage -of his sons 
and promised tp give it up on constructinga new house. He brought the suit practi- 
cally on the last date of the period of limitation from the date of the partition. 
Defendant No. 1 denied that there was a, partition in 1925, but he alleged that there 
was a partition in 1926 in which the house in suit fell to his own share He also 
denied the other allegations of the plaintiff. 

« The trial Court found that the plaingiff had proved his case and made a decree 
es Co een gee a The lower appellate Court also held 


* Decided March 28, 1944. Second Appeal s. 2°34 Bom L. R. 463. 
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tat the UigtiTe case wal Sere poe ne cere were 
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bit 21/1, which was the basis of the plaintiffs cafe, was rightly admitted in evidence. 
ee ee E E eg The 
said document is headed : 
“Dutzils of the partition got effected by* Laxmappa Goneppa Sawkar and Bhimappa 


Goneppa Sawkar of in the presence of the below men.ioned gentlemen on Octo 
ber 7, 1925. The tioned properties and®survey numpbers have fallen to the share of 
Bhimappe.” e 


® 
Then follows a list of certain survey numbers, and it fs stated that the bigger house 
along with the cattle shed and a threshing floor kad fallen to the share of the 
plaintiff, defendant No. f having got another house and a space lying to the east 
thereof. It next makes a provision regarding outstandings amounting to Rs. 13,000 
and it is stated that, 
“Laxmappa (defendant No. 1) is entrusted with the responsibility of Ra, 8,800 . 

tn ye aa 10 slr mor of fo pay or to ree ny cat 7 
and the document ends 

a Lane Go died Ae E Ra auae ete E eal aaa ha 
this way the aforesaid lands, threshing floor and houses have been divided with our consent 
and the aforesaid property is given in Bhimappa’s possession. Such is the deed of partition 
got effected. Signed and dated as above. (October 7, 1925).” 
Then follows the endorsement of the writer and the signature of defendant No. 1. 
Themafter four witnesses have affixed their signature to the document. 

The plaintiff stated in his deposi.ion that þe himself executed a document (presum- 
ably similar to exhibit 31/1) in favour of defendant No. 1 im respect of the property 
that fell to his share. He further ‘tated that the lands were divided in the moming, 
that the houses were divided at 3 p.m. and .sexhibit 31|1 was executed by defendant 
° No. 1 at 4 p.m. on October 7,1925. The lower appellate Court tame to the con- 
clusion that exhibit 31|1 had been properly admitted in evidence, following the 
decision in Sakhaam Krisknaji v. Madan Krisknaji. In sits opinion defendant 
No. 1's signature to the said document was taken “by way of acknowledgment of 
the partition already effected and in order to put it out of his power to deny the 
fact of it”. It came to the conclusion that it was not a document of the type 
referred to in Ramchandra v. Dinkar? and that though Nilkanth Bkhimaji v. Han- 
mani? would at firet sight seem to support the aontention of the defendanta, vir. 
that the document required registration, that decision did not really support their case. 

Under s 17 (1) (b) of the Indian Registration Act the following documents 
must be registered if the property to which they relate is situate in a district in 
which and if they have been executed oa,or after the date on which, Act No. XVI 
of 1864, or the Indian Registration Act of 1866, 1871 or 1877, or the present Act 
came or comes into force, viz. “noo-testamentary instruments which purport or 
operate to create, declare, assign, limit or extinguish, whether in present or in future, 
any right, title or interest, whether vested or contingent, of the value of one hundred 
rupees and upwards, to or in immovealje property”. The word “declare”* in 
this eection was interpreted by West J. as being ejusdem generis with the words 

“cmeate” “limit” or “extinguish” a ‘ ‘right, title or interest” and, therefore, imply- 
` ing a definite change of legal relation to the property by an expression of will 
embodied in the document referred? to. This interpretation was approved by the 
Privy Council in Bages iy Charan Singh v. Jogarnath Kuari* In Sakkara v. 
1 (1800) 2 Bs R. 5 232. 2 Dom T Reme 
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Madan it wes also held that the terms of clee(6) off #17 of the Indian Registra- 
tion Act do not include an acknowleigment of.such fact as that a þartition had 
been effected (headnote) : 

“ Had the terma of clause (b) of tat scion been satisfied by a mere acmnowledgment,, 
clause (c) would have been superfluous. Ita @peration is to require aq acknowledgment p 
the ferm of a receipt to be registered, but nosan acknowl&dgment in any ogher shape as 

from the instrument of the tr&psaction.” 
Follcwing this decision, the lower appellate Court held that in this case exhibit 31/1 
constituted an acknowledgmeny of partition by defendant No. #*fnd that, therefore, 
it did not require registration. Ung@r s. 49 of the Indian Registration Act a docu- 
ment requiring registration untler s. 17 of the said Act cannot, if unregistered, be 
Beg eee amen E ee eee 
e 

Mr. Desai on behalf of the appellant has réfied on the notes in Sir Dinshah 
Muilla’a Indian Registration Act, 4th edition, at pages 52 and 54, where inter dia 
the following cases have been cited: Rem Lal v. Msi. Sita B.a:* Ram Gopal v. 
Tulshi Ram Nilkanth v. Hanmantht and Rudragouda v. Basangouda* 

The question that arises in this case is, if a document id executed by the parties 
to a partition puttingeon ‘regord the details of the partition and the reasons therefor, 
the document itself being deacribed in the.end as a deed of partition, is such a docu- 
ment to be regarded as an instrument of partition or an instrument purporting or 
operating to create, declare, assign, limit or extinguish, whether in the present or 
future, any right, title or interest to or in immoveable property? Prima facie if 
the document is merely a record and is intended to be used as a record of a partition 
which has already been effepted, there cgn thereby be no creation or assignment of 
right, title or interest in the present or in future. If the word “declare” is ejusdem 
generis with the words “‘treate” and “ assign” ie.*as involving a change in the legal 
status of the parties, the same consideration will apply to that word also. The 
question, therefore, arises, whether the document, exMibit 31/1, waa intended to be 
merely a record of a past partition? On behalf of the appellant it is pointed out that 
only an interval of an, hour elapsed, according to the evidence of the plaintiff him- 


self, between the division of the house and the execution of exhibit 31]1 and that 


the said dogument is itself described as a deed of partition. His contention, therefore, 
ig that the deed must be held to be an inseparable part of the transaction m which 
the partition was effected and must, therefore, be held to be an instrurhent of partition. 

In Sakharam v. Madan the document which was held to embody merely an ac- 
knowledgment of the partition nd therefore admissible in evidence without registra- 
tion was executed in 1877, the defendants having pleaded a partition in 1870. In the 
- circumstances of that case, therefore, it was not pgesible to hold that the document. 
in question wag an instrument of partition, as it was not a document which itself 
declared a righf in*immoveable property in the sense intended by s. 17 of the Indian 
Registration Act. It seems to me, therefore, that this decision does not apply to 
the facts of the present case, for here “no question arose, such as arids in the 
present case, as to whether the execution of the document should be regarded as a 
past of the transaction in which the ition was effected. In Ramchandra 
v. Dinkar* there was a document which, after reciting the allotment of lands, con- 


tained an agreement to act accorflingly ; agd it was held that such a document was- 


compulsorily registrable under s. 17. The facts of tĦAt case, again, are different 
from those in the present case. In Nilkanth 1 Bhimofi v. Hanment Eknath the 


1 1881) I. L. R. 5 Bom, 232 Bom. L. R. 992. 
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certain property, alleging that ihe same was allotted 
tg his share ©n a partition’ i ami his brothers; and for the purpose 
of @@oving the alleged partitidh, he relied upon certain unregistered receipts signed 
by his bro.hérs in which they ‘acknowledged havjng accepted certain portions of the 
property. It waa held that the reqpipts required registration and were, there- 

ore, inadmigsible in evidence In that Spee, however, there was practically no other 
evidence of partition except the receipts, gad the learned Assistant Judge who tried 
the’fifet appeal had held that thosg receipts required registration and were, therefore, 
inadmissible in eviniggce. That conclusion wgs concurred in by Macleod C. J., who 
appear’ to have regarded them as instruments of par“ftion, there being no evidence 
that the partition had been effected prior to the execution. Heatpn J. however, 
agreed that the appeal shovfid be dismissed on somewhat different grounds. He 
held that if the receipts pere regarded as*instruments of partition, they were clearly 
inadmissible, but if they wêre to'e garded as lists of propetty made after the 
partition, they would not themselves prove thé partition, and, therefore, could be 
used only as subsidiary papers. But as there was no proof of the partition outside 
those documents, he agreed that the appeal should be dismissed. ct thus appears 
that both the leamed Judges did not hold that the documents were instruments of 
partition. In Rudragouda v. Basangouda certain memoranda e at betwren the 
parties who agreed to partition their properties were held to compulsorily regis- 
trable under 8 17 of the Indian Registration Act. But it appears that there were 
certain statements in some of those documents that certain lands which remained to 
be divided “should be divided”, and, therefore, the said documents were held to 
be incompatible with prior division. Such, however, is not the case in the present suit. 
In Ram Gopal v. Tulsi Ram, on the death of one Nathua an application for 

mutation was made by the first cousin of the deceased,*and certain relations of the 
applicant filed objections to the @fect that the applicant’s father had been adopted 
into another branch of the family and he had, therefore, lost all his right to succeed 
to Nathua’s property. the applic&nt and the objectors, by a joint appli- 
cation, s ated that they had arrived at a compromise amd asked for mutation to 
be made in a partitular manner in the name of each other. Thereafter the applicant 
‘filed a suit claiming the whole property against the objectdre. The lower Courts 
held that there had been a family afrangement which was binding, and the question 
arote whether if the oral contract be followed by a joint petition in°a mutation 
Court, containing the terms of the se‘tlement, in the shape of a request to the Court 
to record the names of the parties in a particular manner, whether that petition, 
being an unregistered document, might be treatefl gs substantive evidence of the 
terms of the settlement ; and it was held that in the said document the oral arrange- 
ment had been formally reduced to writing and as such being inseparable from the 
said arrangemen‘, ie. as being the culminating part of the arrangement, was com- 
pulsorily registrable under a. 17 of theedndian Registration Ack «t seems to me 
that the same principle must apply to the facts of the present case. It is no doubt 
true that exhibit 31/1 begins by saying that it con‘ains “details of the partition 
got effected by Laxmappa Goneppa Sawkar dhd Bhimappa Goneppa Sawkar” and 
that “the below mentioned properties and survey numbers have fallen to the share 
of Bhimappa”. But there are two features of this document which conflict with 
the theory that it is a record of a past partition. , In the first place, when it deals 
“with the question of outstagdings and debts of the family, it uses thé present tense, 
eg. “Tarmappa is entrusted with fhe responsibility of Rs. 8,800”. “ The entire res- 
ponsibility is of Laxmappa alone” ; and, secondly, towards the end of the documept it 
is described very clearly as deed of partition.” Phe evience of The-plalnun iathat 
the lands were divided in moming and the houses were divided at 2 nm. It 
om ome very probable tthe rangement with ead to teeta a 
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debis:were arrived at when the document itself was $ and there can be little 
doubt that the docurhent was regarded by the as the tulminating 


point of the whole transaction, lasting since the mo i of the day, and efeing 
tbe partition. z 

In Ganpat v. Namdeo? there was a suit for partition and the a pias E 
two documents, one of which was called g*receipt ine which at’ 
preni See was wed with reference to dyropenty allotiel to one of thr parties and 
with regard to certain items of property which were kept joint it was eaid? “We 
ee ee ene ee 
receipt it was stated : 

= I have written and signed tbis rfcipt list at Sakhara with my free will and plonsre 
and while in full possession of senses.” 

It wła held that the use of the present tense agd the, concluding portion and the 
fact that three attesting witnesses were called sh@wed that the document was meant 
“to embody the expressiun of will necessary to effect the change in the legal relation 
contemplated”. Their Lordships remarked (p. 77) :— 

“It bas to*be remembered that finality is reached orally in nearly every transaction 
which is reducad to writing ani that bus for an intention to retluce the matter to writing 
the oral agreement wosild in itself constitute a valid and binding® contract.” 


Again they observed (p. 79) 

“We can find no meaning in this careful and elaborate document which was 00 eolemnly 
drawn up with a counterpart signed by the other side if the two together were not intended 
' by the parties to embody and legally effect the actual partition betweon them.” 

Though the facts of that case are not on all fours with thoee of the present case, it 
sens that these observations apply almost to the same extent to this case also. In 
view, particularly, of the fact that the parties themselves regarded the document 
in question as a.deed of partition, it is difficult to take the view either that it is 
a document recording the fact of a past partition or that it is an acknowledgment 
taken from defertiunt No. 1 of a partition alreadyeffected. The rornama of the 
case shows that on October 23, 1939, the plaintiff made an application for permission 


to produce “a partition deed”. This is also shown by exhibit 31, where “the, 


de'ails of papers filed by the plaintiffs pleadew’ are thus given : 

“ Unregistered original yadi regarding partition of immoveable properties which took place 
between the plaintiff and the defendant, filed by the plaintiffs pleader on October 23, 1939.” 
This shows prima facie that the plaintiff himself, when he sought to produce the 
document, regarded it as a doguthent of partition. That being ao, it is difficult to 
hold that it did not require fegistration; and if it did require registration, it is 
clearly not admissible in ‘evidence. Under s. 91 of the Indian Evidence Act the terms 
of the partition having been reduced to the form ef a document, it was, again, not 
possible for the plaintiff to adduce any ewrence in proof of the terms of the said 
partition, and the plaintiff would not succeed unless he proved the alleged terms 
of the partition. That being E VE eee ee 
precluded from proving the case on this document or on oral evidence, and 
hia case, therefore, must fall.. 

The appeal wil, therefore, be allowed with coets and the mit will be diemii. 
‘There will ‘be ino order as to-Coais in=the two: lower Courts, 


a 
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p Before Mr. J Lokur and Mr. Justice PTR O 
; -e  PARTAB WAIT JIVAIL v. BAI SURAJ." 


a HÉ iaw—Adoption—Adoption hy unchaste idon belonging te Kshatriya ceste—Vall 
: dity of adoption. 
š Laar hiad. Ana S e ls es a aa ela eA 
ae ar aa aea e aA, o o the A a 
of taking the boy in adoption and delegatfs the performance of the necessary religious 
tertmonies to some one who duly performs thoee ceremonies. 
Raga Bale Sankpal v. Jona Dala Patil,» followed. 
Sayemalal Dutt y. Seudayini Dasi? Basvay Muthobpe v. Mallappa Kallappa, 
and Lakskmibei v, Ramckandrat, referred to. e : 
THE facts are stated in the* judgment. 
J. C. Shak, with N. C Skak, fog the appellant. 


Madhowji & Co., and B. G. Tha, r dams P E po 


Loxur J. This appeal raises an important question as to the validity of an 
adoption by an unchaste widow among the three regenerate clases. {he suit out 
of which this appeal arisgs was filed by the three minor daughters of one Buwaji 
Jiwaji through their ngxt friend, Abhesing, for a declara‘ion that the adoption of 
defendant No. 1 by defendant No. 2 is invalid and that the alfenations of Bowaji’s 
property by defendant No. 1 are ineffective. Bawaji died about the year 1928 leav- 
ing behind him his three minor daughters and his widow Baiji, defendant No. 2, and 
a minor son named Bhika who died in his infancy. Defendant No. 2 is said to have 
been living in illicit intimacy with defendant No. 3 and she claims to have taken 
his son, defendant No. 1, in adoption. After his alleged adoption defendant No. 1 
alienated Bawaji’s property to defendants Nes. 4 to 8. “Hence the minor plaintiffs 
filed this suit through their next friend to have those alienations eet aside alleging 
that defendant No. 1 was not the validly a ted son of Bawaji, that there was no 
,2doption in fact, and that ever if Baiji him in adoption, it was invalid by 
"reason of her unchastity. Duri the pendency of the suit plaintiffs Nos. 1 and 2 
attained majorily and they elected not to proceed with the suit, Hence the suit was 
proceeded with only on behalf of minor plaintiff No. 3. Deferttiant No. 1 also died 
during the pendency of the suit andehis widow Bai Suraj was brought on record 
as his legal representative. She contended that her husband had been takes in adop- 
tion by defendant No. 2 and that the adoption was valid. Defendants Nos. 2 and 3 
remained absent and put in no written statement. The other defendants contended 
that Bai Baiji, defendant No. 2, had taken defendent No. 1, Sursing, in adop‘ion 
with all religious ceremonies and that, therefore, the plaintiffs had no right to the 
declaration sought for. The lower Court held that the factum of the adoption of 
defendant No. 1 by defendant No. 2 was proved, and that although it might be held 
that defendant No. 2 was unchaste and wag living with defendant Noe3 since 1931, 
yet the adoption was not invalid on that ground. The suit was, therefore, dismissed 
with costs and plaintiff No. 3 bas presented this appeal through her next friend. 

There is ‘ample evidence to prove the factum 6f*defendant No. 1’s adoption. The 
adoption is alleged to have taken place on May 1, 1930, in-the presence of three 
priests and several villagers. Datta Homa was performed and the acts of giving afd 
taking took place in front of the house of defendant, No. 2. Daleukhram who offi- 
ciated as the priest on the ocgasion describes the details of the ceremorfy. He says 


* Decided, March 23, 1945. rie ore 2 (1870) hase 362. | 

No. 62 of 1940, from the decision of C. 3 L. R. UE Bae 459, . 
Jani, Civil Judge (Senior e" 22 Bom. L. R 1400. 
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iat in’ ih prescaw defendant Nova afiaith adoption to defendant No. 2 
and that she accepted the offer and took defertfant N$. . 4 in adoption jp the presence 
of several Brahmins and oiber Villagers. Twosother Someshwar and Mahi- . 
shankar have also ‘deposed ‘to the. same effect. asaisted Dalsukhram in” the 
performance of the ceremony and*acted’as Varuna-Brahmins. They too state thai 
defendant No. 3 gave defendant No. 1 & gdoption and defendant No. 2 took him 
in adoption in their presence. Choraskj-finner was given on that day to all the 

Brahmins of the village. Somabhai and Shivabhai swear that such a dinner. was 
given. They were not prpeent at the time of*the ceremony-but they state that 
a dinner was given on ascgint of thè adoption of defendant” o. 1 by defendant 
No. 2. At the time of adoption a,froup photograph Was taken and the photographer 
has been examined to prove ft It shows defendant No. 3 giving his son, defendant 
No. 1l, in adoption to defendayt No. 2. dn the pho h appear the three plaint- 
iffs, the priest ang defendants Nos 1 to 3. The ’ next friend was asked 
Ee ie Soe ie se eg ee 
unable to identify any peraon in the photograph. On May 29; 1930, a formal deed 
of adoption was executed by both defendants Nos. 2 and 3 and was registered. Thus 
every possible precaution was taken to see that the evidence regarding the factum of 
adoption was complete. When both*the giver and the takèr were ready to complete 
the adoption, there Wae no season why any essential part of the ceremony should have 
been omitted. The learned Subordinate Judge who examined the witnesses waa satis- 
fied that they were stating the truth and held that defendant No. 1's adoption by 
defendant No. 2 was duly proved. We agree with that finding. 

Although there is no clear evidence {6 prove the criminal intimacy between defend- 
ants Nos. 2 and 3, yet from the various circumstances brought on record, especially 
from the fact that defendants Nos. 2,and 3 were living together in a field near- 
Pandoli, and that since they left the village in 1931 they are living together to this 
day, the learned Subordinate Judge has come to*the conclusion that they must have 
been living in criminal intimacy. It iggtrue that they have not come forward to give 
evidence in this® case. The obvious reason is thatahey are no longer interested ine 
supporting the adoption as the adopted son has alienated all the property which had 
come to him as Bawaji’s adopted son. Momover they are said to be living in Cambay 
State and their presence could not be enforced, In these circumstances the fact that 
they have, not come forward to give evidence in this case is of little consequence ; 
but assuming that they are living in criminal intimacy and that at the time of the 
alleged-adoption defendant No. 2 was unchaste, we still find that defendant No. 1’s® 
adoption by her cannot be held jo be invalid on that ground. 

The parties are Girasia Rajputs or Kshatriyas, belonging to one of the three re- 
generate clasees. In Sayarnalal Dutt v. Soudamini Dasit it was held by Norman J. 
(sitting singly) that an unchas‘e widow could not make an adoption even though 
she might be acting under an express authority rom her husband, but in Basvant 
Mushappa v.°Méllappa Kallappa this Court has held that a Shudra widow, though 
unchaste, can make a valid adoption. Mr. Shah, on behalf of the appellant, contends 
that in the case of Shudras no detiz-Adma is necessary, and therefore, even though 
the adopting widow is unchaste, she can make an adoption. It ia only the religious 
` egremonies that an unchaste woman cannot perform, and as no euch ceremonies are 
required among the Shudras, there is ño bar to her making an adoption. But in 
the case of a widow belonging*to one of, the three regenerate classes, when the boy 
to be adopted is not of the same gotra, datta-koma is*@seential to complete his adop-- 
tion, and as an unchaste widow cannot perform it, she is incapable of adopting such 
a*boy. This contention, however, cannot be up since a widdw can delegate 
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the performance of the to another» and ai held in Romi? Baio Sonkpal 
v. Jona Dola,Patil, wher 1 performance of .the cerémonies of -the adoption was 

ted by the widow to somebody Who could perform them, the circumstance that 
she"was unchaste at the time d the adoption does not invalidate the adoption. In 

Lakshmibat v. Ramchandra? an untonsured Brahmin widow had‘taken a boy in 
apioa and she Aoma liad Teel. pertoni by ber relative: et her sneeance, In, up- 
holding the Adoption Ranade J. observed try 593) :— 

“there is nothing surprising ... in her , E her Adept E EE the 
Homa and other religious portion of the celebration, which, agree es 
not direstly take on helf to perform.” 

Tiss punks E E Gh Batata or sisal ine 
and the spiritual benefit of ler deceased husband, and it would be hard that her 
impurity or want of chagfity should deprfve him of* the benefits, which, accogling 
to Hindu idea’, accrue to him frofg the adoption. It may now be taken as well- 
settled that a widow of one of the three regenerafe classes, though unchaste or other- 
‘wise impure, can make a valid adoption, provided she performs the physical act of 
taking the boy in adoption and delegates the performance of the necessary religious 
ceremonies to some one apd those ceremonies are duly performed by him. Mr. Shah, 
however, contends that there is no evidence inthis case thdt defendant No. 2 thus 
delegated. the performance of the religious ceranae bo any of the priests who wer 
present there. He relies upon the assertion made by defendants Nos. 4 and 8 in their 
written statement that defendant No. 2 adopted defendant No. 1 after performing 
all the necessary ceremonies. a 

Ii appears that (ha question wie naa Aba an e The case of Ramu 
Bala v. Jana Dela had not then been reported and the question of delegation of the 
performance of the religious ceremonies was not moot@d. The officiating priest, 
Dalsukhram, stated in his examination-in-chief that the Aoma was performed and the 
cocoanut, waa offered to the sacrificial fire, but no question was put to him in his 
_crose-examination as to who off the coconut or’ who performed the koma. The 
other priest, Manishankar, who as the Varuna-Brahmin, described the ceremony 
as follows :— 

e “Defendant. No. 3 holding the hand of defendant No. 1 and placifig it in that of defend- 
ant No. 2, said that defendant No. 1 washer son since then. Defendant No. 2 placed defend- 
ant No. 1 in her Isp and mid that defendant No. 1 was since then her son. Skastric cere- 
‘mony was made, Cocoanut was offered in koma. Photos were taken.” 

The first two sentences are in the active voice showing who held the hand of 
‘defendant No. 1, who placed the hand of defendart No. 2 and who took the boy 
in adoption, whereas the other sentences regarding the ceremony, the offering of 
a cocoanut etc. are in the passive voice. The witness was asked no questions on 
these points in the cross-examination. Tims there is nothing in the evidence to 
Indicate that defendant No. 2 herself perfermed the religious ceremomies or offered 
-oblations to the sacrificial fire. 

In fact wpmen of eyen the regenerate classes are, incompetent to perform personally 
-such ceremonies or to offer oblations, whether they are chaste or unchaste. According 
to Manu (Chap. IX, verse 18) “arta wot fea ake at ame: 1” that ds 
to say, “for women there can be no rite sacred texts ;-s0 is the law settled”. 
Jn Vyavahara Mayukha also Nilkanth, with adoption, says :-—firar eft gga- 
Ren: aN easton’ RAFT | ae: yee 94 |] 2-8). 

“Even a woman is entitled like the @udra to adopt, since there is a text ‘women and 
Sadya» pave feme rules’ oe ct’ (prescribed for them). Vasistha (Dh. $.15, 2-99”. 

S. TV. 515, MM. -Kane's Translation, p. 115. 
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Golapcandra Sarkar saya in Bis indu La of Agption, Tagore Law Lest 
Second Edition, page 381, as follows : 

“ Sudras and women labour under the same religious T ERE 
consequence of the ruling that koma ip not essential to adoption made by’a Sudra, would’ 
be that it is not necessary also in an adoption by a widow of a Brahman or any othar 
regendrate person, for she, like a Sudra, can*neither recite the Vddic prayers nor personally 
perform*the kama. And the religious cergnénies should, therefore, be disSensed with im 
her case for the same ressons ag in the cas of Sudras”. és 

It is not necessary to go so far as to say that datta-homa is pot at all necessary 
in the case of an adoption by a wigow of one of the, three regenerate clases, but as 
pointed out in Ramu Bals v, Jæ Dala, such koma can be performed by someone 
else by. delegation. In Sarkar’s Hindu ai eighth edition, page 195, the learned. 
autkor says :— ° 

“Widowa, like udras, can perform S koma “rite yRariously through the sacerdotal 
priesta, The sacred texts are omitted» if women or Sudras perform any religious ceremony, 
(ot monary)” 

It is well-/mown that women, even of one of the three regenerate classes, never per- 
form a sacramental rite or a koma personally at any religiqus function, and if it is to 
be performed, they querély pronouncé the vow (deer), and delegate its perform- 
ance to a priest : “ faftaty deena ert gear Reaerad wt MEURT EIRA sit 
qka” Rotra: gia: Teer: p- 292. 

This delegation need noť be express, and when it is said that a woman performed 
all the necessary ceremonies at the time of an adoption, it is to be presumed that 
those which she could not personally perform were duly performed by some one 
on her behalf. The evidepce in this case shows that koma was performed, and as 
no witness says that defendant No. 2 héreelf performed the koma or offered oblations 
to the sacrificial fire, it must be presumed that the koma was duly performed, that is 
to say, performed by eome one at hes instance. The plaintiff has nowhere alleged 
that the adoption is invalid as the homa waa not properly performed. Even in the, 
memorandum of appeal it is not stated specifically that defendant No. 2 herself 
performed the koma or other rituals essential to the adoption, and that én that 
ground the adoption is invalid. 

E te aii Sit E ‘ant ease ae 
monies were properly performed and that the adoption is valid. The appellant is, 
therefore, entitled to no relief in this case and the appeal is dismissed with costs. œ 


Before Mr. Justice Lokur ond Mr. Justice Gajendragadkar. 
JADAVBAI NARAYANDAS v. SHRIKISAN.* 


Civil Procedure Code (Act V of 1908), O. XVII, te 1—Adjournment of hearing of swit— 
Costs “ coeasigned by the adjournment "9e-Practice. 
The principle underlying sub-rule (2) of O. XVII, r. 1, of the Civil Procedure Code, 
1908, is that the party who is ready to proceed with the sult should be awarded such 
costs as can reasonably be held ¢oebe “occasioned by the adjournment”, And as might 
reasonably compensate him for the expensa incurred by reason of the adjournment. The 

ə condition imposed should not be in the nature of a penalty. or punishment to the party 
asking for adjournment, and therefore the costs awarded should In no case exceed a sum 
commengirate with the expense the ready to proceed reasonably incurs as a result 
of the adjournment. The expression “ by éke adjournment” in the sub-rule. 
is deliberately used in order that the discretign of the Court should not be restricted’ 

e to the tarable costs of the day. . 

Derdah fuse 2 tery eo Judge at Solapur, on Exhibit No, 82 in Sut 
ication No. of against the No: oe ces ls 

en oy OR Jar, Jone Civil 

‘ 


e m . 


, 


Aide. a 108 | l 


a 


sf f , ae se = 
1945] ° 2 o> JADAVBAI NARAYANDAS v. SHRIKISAN (AG J) ¢ 979 
THE facts appear from the jidgment, . 
P» V. Kans, With S. G. Patwardhan and S. S. Kavalekar, for the applicant. 
Y. 4f. Dixit, for the opponent. y . 
LOKUR J. This is an application in revision against an order passed by the Joint 
Fir& Clas Subordinhte Judge.at Sholapur in suit No. 343 of 1989 granting the 


* plaintiffs applitation for adjournment of the hearing on condition that she shodìd pay 


Rs, 680 to the defendant for his costs of the Gay. The plaintiffs family is one of the 
richest in Sholapur agd she filed this ‘suit again her adopted son for recovering past 
and futuré maintenance at the rate of Rs. 600 per rgonth, # portion of the family wada 
for her residence and Rs. 10,000 for visiting holy ptacea, The subject matter of the 
suit was valued at Re. 86,400. Phe defendant was prepared to give her maintenance at 
the rate of Ra. 250 per month but nothing fêr her pilgrimage. .The suit was filedon 
February 8, 1939, and was adjturned from time to time at the mquest of one party 
or the other. It was fixed for final hearing on February 22, 1941, but on that day one of 
the witnesses for the plaintiff was not present. She asked for an arrest warrant against 
that witness and got the suit adjourned to March 5, 1941. On that day the defendant 
was ready with his witness. The claim being hotly contested, the defendant had 
engaged, in addition to bis local pleaders (Mesere. Mule and Paranjpe), an advocate 
(Mr. Dixit) and a counsel (Mr. Daphtary) from Bombay. Both of them were present 
in Court on that day and the defendant was prepared to go on with the suit. But the 
plaintiff was not present and her pleader made an application that as sbe was not well 


' she was not able to attend the Court and that the hearing of the suit should be ad- 


journed. In its order below the application the lower Court expressed the view that 
the plaintiffs sickness was exaggerated and that her aim was to get an adjournment of 
the hearing as the defendant had engaged a ceunsel from Bombay. The application 
was opposed but the Court was inclined to allow a short time to the plaintiff. The 
lower Court then ascertained from Mr. Daphtary that"he was paid Re. 600 per day 
and adjourned the hearing of the suit on condition that the plaintiff ehould pay Rs. 600 
to the defendant. It does not appear from the record that the plaintifs pleader ob- 
jected ta that condition. But now it is contended on her behalf that the Court had no 
jurisdiction to impose such an onerous condition and that at the most it could have 
ordered her to pay the defendant’s coste of the day, that is to say, his pleader’s fees 
for a day (Rs. 15) and whatever the defendant had to spend in getting orders for 
ge-attendance served on his witnesses. 

In granting an adjournment under O. XVII, r. 1, sub-r. (2), of the Civil Procedure 
Code, the Court is empowered by eub-r. (2) “to make such orders as it thinks fit 
with respect to the costs occasioned by the adjournment ’« The expression “ occasioned 
by the adjournment” ia deliberately used in order that the discretion of the Court 
should not be restricted to the taxable costs of the day. The principle underlying 
the sub-rule is that the party who is ready towproceed with the suit sheuld be awarded 
such costs as can reasonably be held to be “ occasioned by the adjournment”, and as 
might reasongbly compensate him for the expense incurred by reason of the adjourn- 
ment. Of coure the condition imposed should nôt ‘be in the nature of a penalty or 
punishment to the party asking for adjournment, and hence the costs awarded should 
in no case exceed a sum commensurate with the expense, which, in the opinion of thé 
Court, the party ready to proceed reasonably incurs ag a result of the adjournment. 
Oni this principle the defendant gho had not Anticipated an adjournment dh March 5, 
1941, and had expected the suit to be heard on that day, had brought a counsel from - 
Bombay at a cost of Rs. 600. That expense was wasted by the adjournment. In addi, 
tion to Rs. 600 the defendant miggtt have been awarded also the fees of the local pleaders 
and the advocate from Bombay, ‘9s well as the amount which he had to spend to secure 
the re-attendance of his witnesses on the next date of hearing. - Looking to the stake 
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involved in the suit, we think that the defepdant wh8.not unreasonable in incurring 
the expense of a counsel from Bombay, and the fone. We oe po fea tng 
plaintiff to pay his costa as a condition of the “adjournment. We see no reason t@jnter- 
fere with the order of the lower Court. . b, @ 
The rule is discharged with costs. $ 
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Before Sir Harilal Kania, Kt., Acting Chief Justice, and Mr. Justice Gajendragadke>. 
SUMITRABAI N. NADKARNI v. VISHWESHWAR.* p 


Indian Succession Act (XXXIX of 1925), Sec. 214—Limited grani—-Debis—Probate limited 
to collection of debts. ° 
Under a. 214 of the Indign Succeasiog Act, 1925, it isnot open tea party dovcbeun 
~ probate of a will lithited to the collection of debts œ ° 
In re Haji Ipmail Haft Aulla! explained. 


THE facts appear stated in the judgment. 


D. R. Manertkar, for the appellant. 

G. P. Murdeshwar, for the respongent. e 

Kanta Ag. C. J.° This js a first appeal from the judgment*of the District Judge at 
Karwar in Miscellaneous Application No. 18 of 1941. The short point argued before 
us is whether under the Indian Succession Act of 1925 it is open to a party to obtain 
probate of a will, limited’ to the collection of certain debts. It was argued by Mr. 
Manerikar that in In re Haji Ismail Haj Abdulla? a limited probate of that kind was 
granted to a Cutchi Memon under 8. 18 of Act XXVII of 1860. He argued that Act 
VII of 1889 (the Succession Certificate Act) was enacted thereafter, and it contained 
a provision similar to what is now found in s. 214 of the Indian Succession Act. 
Following that, line of reasoning it was contended that, as the present Act is an Act 
to consolidate the law applicable to intestate and testamentary succession in British 
India, deciaidns* which were based on the constrictign of the previous section, although 
found in another Act of the Legislature, were equally binding. He argued, therefore, 
that as probate was granted in In re Haji Ismail Haji Abdulla, it is still open to a 
party to apply for probate for the limited pugpose of collection of debts. 

In ow, view, this argument ig unsound. A careful reading of the cage relied upon 
shows the following : In 1878, when the succession in that case opened and shortly 
after which the application was made, the Court was governed in the matter of grant® 

- ing general representation by the Charter constituting the High Court. That Charter 
was construed to empower the Court to grant representation only in respect of the 
estates of British subjects. In order to enable Hindus to obtain such representation, 
the Hindu Wills Act was passed. There was no law permitting such general grant 
in the case gf ¥ Mahomedans. In order, however, to enable debtora to get effective 
discharge in the°case of other communities, whom the existing statute did not cover, 
the Legislature had enacted Act XX of 1841. Section 14 of that Act enabled the grant 
of probate and letters of administsatión, but for the purpose of recovery of debts 
only and the security of debtor paying the same, except in so far as the Act provided. 
Whe section was repeated as s. 18 in Act XXVII of 1860. In In re Haji Ismail Haft 
Abdulla the parties were Cutchi Memons and it was held that the provisions of the 
_ Hindu Wills Act did not apply to Cutghi Memons. The Court, therefore, had no 
_ option but to act under s. 18 of Act XXVII of 1860. That section in térms men- 
` tioned that all probates or letters of adminisłration grahted by the Supreme Court 


* = Decided, July 26, 1945. First A 1941, sof 
No. 240 of 1942, from the decision of A. R. 1 (1 LL m 


Duit Jule of of Kanara at Karwar, 2 (1880) I. L. R, 6 Bom. 452. 
in Maen Application No. 18 of : 
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of Judicature under that section were limited to- the purpose of recovery of debts 
only, sje. Therefore, the decision came*to be given on the existing law at the time. 
“In our opinion, the law as it now* stands has, completely changed. The present Suc- 
cession Act permits members of all communities to apply for a complete representa- 
tion® and the effect df the grant of probate “or letters of administration is that the 
executor or adrhinistrator, as the case may beg completely represents the ‘estate ‘of the 
deceased? Where limited grants “are permitted specific provision is found in the Suc- 
cession Act. Ne ON a to ak ag pany toad te et i ok 
granta. The Succession ia a consolidating Act jn resp&t of all matters of succes- 
sion and inheritance and the procedure in respect ofthe grant of representation. The 
contention of the appellant, therefore, that under s 214 of the Indian Succession Act, 
as it now stands, it is open to a party to apply for probate limited to the collection 
of debts or to the Court to isle sucha grant, is untenable ee en 
fails and is dismissed with costs. 


FEDERAL COURT. l ° 
ee ee e 
Before Sir Patrick Spens, Kt, Chief Justice, Mr. Justica Varafachariar, and 
Mr. Justice Zajrulla Khan. 


A. W. MEARS v. EMPEROR.” 


Government of India Act, 1935 (26 Geo. V, c. 2), Sec, 270(1)—" Proceedings civil or crimi- 
nal"—Whether Court Martial proceedings included sm the expression. 
The words “ proceedings civil or criminal” in a 270(1), of the Constitution Act, 
1985, mean civil and criminal proceedings capaBle of being instituted under the ordinary 
law of the land. They do not include Court Martial proceedings. 


, THE facta appear from the judgment. ° 

° The appellant in person. > 

Sir Brojendranath Mitter, Advocate General of „India, and R. C Soni, instructed 
by K. Y. Bhandarkar, for the Crown. 


Spens C. J. The appellant in this case, A, W. Meare, was in April, 1943, a Captain 
holding the temporary rank of Major in the Royal Engineers, and was attached to 
Mo. 1 Works Service (E. & M.) Group I. E. In October, 1943, he was charged with 
four offences under the Army Act. The chargea, without the particulars which are 
not material to this judgment, were as follows :— hg 
Ist Charge, A.A. Sec. 17.—When on active service, when concerned in the care 
of public property, fraudulently misapplying the same. 
2nd Charge, A, A. Sec. 40.—altemative to lst charge-—When on active service, 
neglected to the prejudice of good Order and military discipline. 
3rd Charge, A.A. Sec. 17—-When on active service, when concerned in the care 
of*regimental property, fraudulently’ misapplying the same. 
4th Charge, A.A. Sec. 40.—alternative to 3rd charge-——When on active service 
neglected to the prejudice of good order. and military discipline . 
The appellant was ordered to be tried by a Field General’ Court Martial. He was 
in due course eo tried and was convicted in respect of the two offences charged under 
8: 17 of the Army Act, and was sentenced to two years’ imprisonment and to be - 
cashiered. e 
The appellant “therelrpon filed, a petition in the High Court at Lahore unde 
a. 491 of the Criminal Proceduré Code. The important point raised on the hearing 
of that petition before the High Court was that the act complained of was committed . 


* Pecided, November 20, 1944. 
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by the appellant in the execution -or purported execution of his dufy-as a servant 
of the Crown in India and that accordingly tinder s. 270 (1) ot the N ot 
India Act, 1935, the Court Martial proceedings @uld not legally and properly bee 
instituted against him without the previous consent of the Governor General in his 
discretion. a . 

Secñon 270 (1) runs as follows :— e, S 

“No proceedings civil or criminal shall" be instituted’ against any person in respect of 
any act done or purporting to be done in the execution of his duty asg servant of the Crown 
in India or Burma before fhe relevan date, except with the consdfit, in the case ef a person 
who was employed in connection the affairs of the Government of India or the affaire 
of Burma, of the Governor-Géneral in his discretion, and, in the case of a person employed 
in connection with the affaira of,a Province,gof the Governor of that Province in his discretion.” 

"The short but very important point so raised before the High Court at Lahore 
is whether the Court Martial proseedings in question were criminal proceedings with- 
in the meaning of s. 270 (1). 

The petition under s. 491 of Criminal Procedure Code was referred to a full 
bench of fhe Lahore High Court consisting of Sir Trevor Harries C. J., Abdur 
Rahman and Mehr Chand Mahajah JJ. In a very full ang careful judgment it was 
decided on April ?2, 1944, that the Court Martial proceedings in question were not 
criminal proceedings within s. 270 (1) and that there was no substance in this conten- 
tion of the appellant. Jn his petition under s. 491, the appellant also took other 


“points as to the validity of the manner of constitution and proceedings of the Field 


General Court Martial. These too were all carefully considered by the full bench 
of the High Court who could find no legal substance in them. Accordingly on April 
24, 1944, the petition of the appellant was dismissed, but a certificate under s. 205 (1), 
of the Constitution Act was granted in respect of the question raised in regard to 
s. 270(1), and from that ordér the appellant hås appealed to this Court. 

The appellant appeared and argued his case in person before us. In the Court 
below it had been argued on behalf of the appellarft that all Court Martial proceedings 
under the Army Act were criminal proceedings within the meaning of s..270 (1). 
But in view of the amazing consequences which, it was pointed out by the High Caut, 
must result if this contention were right, the appellant before us limited his submis- 
sions artd argued to the effect that. (a) the acts on which the charges before the Court 
Martial were based were acts on which charges could have been framed under the 
ordinary criminal law of the land, (b) if the appellant bad been charged under the 
ordinary criminal law of theeland, there was no doubt that the proceedings would 
have been criminal proceedings which could not have been instituted against the 
appellant without the previous consent of the Governor General in his discretion, 
and (c) accordingly at least Court Martial proceedings in which a servant of the 
Crown in india was charged with offepces in respect of acts which could equally be 
made the basis of a prosecution under the ordinary criminal law of the land, must 
be criminal proceedings for the purposes of s. 270 (I). There could be, it was 
suggested, no reason why if a strfant of the Crown was proceeded against under the 
ordinary criminal law in respect of such acts he should be entitled to the protection 
afforded by s. 270 (1), whereas if heewas proceeded against by Court Martial under 
military law he should not ke entitled to such protection. 

This COurt has before now pointed» out how djfficult it is to make any logical 
grounds the basis of construing this section. It is a section which is capricious in 


its operation. For instance, had the appelant been employed ip the affaire of a 


Province instead of having been employed in the of the Government of India, 
there would have been no question now of s. 270 (1) having any operation at all. 
It is only because no Federation has hitherto been established that the question of 
the protection afforded by s. 270, sub-s. (1), falls to ke considered in respect of those 
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still employpd in connection’with theaffaire of the Goverment of Indie We can 
not therefore Accept too readily as a help in construing this section logical considera- 
tiorff"such as thoe streseed by the appellant. 

. Moreover, whilst we agree that military Gfficers*are given by s. 270 just the same 
prétection in proceedings instituted under the ordinary civil and criminal law as is 
given to other servants of the Crown such gs police and civil servants, there séems 
no logical reason to assume that a similar protection should extend to the institution 
of proceedings undgr the military code which is applicable to and peculiar to those 
classes of citizens subjèct to the provisions of tbe Army ‘ict, and which necessarily 
imposes on those subject to it obligations and liabflities to which others are not subject. 

Farther, in order to succeed, in his submission the appellant must somehow extract 
from the phraseology of a 270 a difference in application or non-application according 
as Court Martial proceedifigseare ir respect of acts on which ‘charges under the Srdi- 
nary criminal law could be based, or™are*in respect of acts on which no charge under 
the ordinary criminal law could be made. 

In our view there is nothing to be found in the wording of the section to make 
a difference between Court Martial proceedings based on acts which con#titute purely 
military offences under, the Army Act and in respect of which no charge under the 
ordinary criminal law could be based, and Court Martial proce@dings based on acts 
in respect of which either military offences under the Army Act could be charged 
or ordinary criminal proceedings could be taken. In our judgment there is no half- 
way house. Either all Court Martial proceedings under the Army Act are crimiml 
proceedings within s. 270 (1), or no Court Martial proceedings are. If all Court 
‘Martial proceedings under the Army Act are criminal proceedings, there is no way 
to escape from the fantastia results which would follow drom euch a decision, and 
which have been indicated at some length in the judgment of the Lahore High Court. 
On the other hand, this Court has flo right to base its decision on construction solely 
on resulte. If words are plain and can beat only one meaning in law, results are 


*not a matter for this Court, and»there is no doubt that in some cofitetts the phrase 


criming] proceedings would be held to include Court Martial proceedings, See the 
@peeches of their Lordships in the twa cases, CHfford and O'Sullivan, and Amand V. 
Home Secretary and Munster of Defence of Royal Netherlands Government? 

The question for us is whether the phrase “No proceedings civil or criminal” in 
the context in which it is used in s. 270 (1) of the Constitution Act should also be 
* held to include Court Martial proceedings generally. 

It was suggested on behalf of the Crown that if we were to hold that Court Martial 
proceedings were included in s. 270(1), the result weuld be that a. 270(1) would 
be an important modification or amendment of the Army Act, and the Advocate 
General of India relied upon the terms of s. 2 of the Army Act, viz. “ This Act shall 
continue in force only for such time and subject to such provisions ag may be specified 
in an annual Act of Parliament bringing into force or continuing the same”, as 
indicating gn intention or policy of Parliapent that the Army Act should not be 
modified or amended except by provisions speciffef in the annual Acts of Parliament 
extending the life of the Army Act. He accordingly submitted that Parliament could 
not have intended to make such an importagt modification or amendment in respect 
of procedure by Courts martial by anything contained in the Government of India 
_ Act. Alternatively, if such modification er amendment had been made, he argued 
' that a similar provision should have been inserted in the next Army Annual Act 
following the coming into force of the Constitution Act, and that the absence of 
any such provision indicated, that no amendment or modification had been mate. 
Whilst we are not prepared’ to differ as regards the possible intention or policy 


1 [1921] 2 A. C. 570. ; ° 2 [1943] A. C. 147. 
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of Parliament as to the recognised ponvenient’ method of confining amendments to 
the Army Act to the annual Acts extending thf same, there is no doubt of the cotn- 
petency of Parliament to effect amendments of the Army Act by any other Act of o 
Parliament. The argument only gos to the unlikelihood of an important amendment 
or modification of this nature having be&n made by the Government of India Act 
rather than by some provision in an annal Army Act. The argument*is not there- e 
fore conclusive and we are left to constrfie the material words as we find them in 
their context in the Goverpment of India Act Without any really decisive help or 
authority from outside. ° e ° 
Whilst as indicated above it may be proper in certain contexts to include Court 
Martial proceedings in the plirase criminal proceedings, in our opinion the ordinary 
peragn who uses the phrase ‘ ‘eivil or criminal proceeding,” usually intends only to 
E E ee ee OR 
with the ordinary law of the land, and does not have in mind the special and peculiar 
code of military law applicable only to the limited classes subject to it and the 
military offences created by that code. In other words in our judgment the ordinary 
primary meåning of the phrase “civil and criminal proceedings” indicates only 
the civil or criminal proceedings cap&ble of being instituted wnder the ordinary law 
of the land, and shofild not be held to indude proceedings under military law unless 
there be a context which so indicates. We can find no such context in s. 270 or else- 
where in the Constitution Act. Indeed there are indications in the context against 
giving the phrase any meaning other than its ordinary primary meaning. Sub. 
section (2) with references to “the court” and the recovery: of costs and so forth 
ig apposite enough to proceedings before the ordinary civil and criminal Courts, but 
is hardly apposité to proceedings by Gourts Martial. Further, in support of our 
view of the meaning which we think would ordinarily be given to the material words, 
it is noteworthy.that although 4 270 (1) has been in operation since April 1, 1937, 
during which time many Courts Martial must have taken place in this country, no 
one has hitherto* suggested that the phraseology as sed in 3 270 (1) includes pro- ` 
ceedings under military law. 

Imay be trie fhad the aspallank adit fags Dei proai a fa this ala 
Courts on some charge under the ordinary critinal law based on the acts in respect 
of which Ke has been charged under military law, but he has at no time been pro- 
ceeded against under the ordinary criminal law, and all the charges with which he, 
was charged before the Court Martial were “ military offences” under sections of 
the Army Act. The whole proceedings against him have therefore been entirely under 
the Army Act and not in any way under the ordinary criminal law. In our judgment 
unless we are compelled by some authority or by something in the context to hold 
that such proceedings under the Army Act muste be deemed to be included in the 
phraseology of 8.270 (1), it would beesnreasonable for us so to do. We think 
that the words “ proceedings civil or criminal” have been used in their ordinary 
common meaning without any thought or reference to the Army Act, the Military 
Code, military offences or proceedings by Courts Martial, and we are satisfied that 
even though possibly such phraseology in other contexts. may be held capable of 
irfeluding military offences under the Asmy Act or proceedings by Courts Martial, 
we are not bound to hold that they do so in the case of s. 270 (1), and we are not 
prepared so to hold. Accordingly, in ourejudgment the submissions of the appellant _ 
have no force and so far as this point is concerned the appeal must be dismissed. 

We gave an opportunity to the appellant tô raise any other matter on account 
of which he considered that the proceedings against were invalid or his convic- 
tion unjustified. He raised no new pointe. The poipts which he argued before us 
were all raised on his behalf in the High Court and were dealt with most fully 
in the judgment of the full bench. He was unable to ipdicate any respect in which 
b 1 s 
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the judgment of the “full béach could? be OE E dong We agree with 
ju t of full bench om these other points raised by the appellant and 
@ consider it unnecessary in the cicumstances that we should deal with them further 
ourselves. This appeal must accordingly be diamfssed. - 
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ewe Sir Prick Spens, Ki., Chief Justice, Mz. Justicg Veradackariar, and 
Mr. Justice Zafrula Khan. . 


M. L. BANNERJEE 0. EMPEROR.“ : 


Criminal Procedure Code (Act Y of 108), Sec. 197—* Some kigher authority’ Meaning 
of. 
The expression ‘ ace higher autority” in 8. 197 of the Criminal Procedure Code, 
1898, means the Central Government, the Governor-General, and the Secretary of State- 
for India. * 


THE facts appear from the judgment. “© 
J. P. Mitra, and S. Ñ. Mukerjes, instructed by Ganpat Rai, for appellant Bannes jee. 


Raghbir Singh, instructed by Ranjit Singh Narula, for Sppellant Bhattacharjee. 
Sir B. L. Mitter, and K. K. Reiseda, instructed by B. Banerji, for the Crown. 


Spens C J, These two appeals may be disposed of together. The appellant,. 
Bannerjee, was in December, 1942, officiating Goods and Yard Supervisor at Sealdah, 
which is the Calcutta terminus of the Bengal-Aseam Railway, and the appellant 
Bhattacharjee was at that time Shed at Sealdah., Bannerjee was then hold- 
ing an Emergency Commission as a Second Lieutenant and Bhattacharjee had been. 
made a Warrant Officer. They wêre charged under. a. 161 read with s, 34 of the 
Indian Penal Code, 1860, with having receiveck from Dud Nath Pandey (P. W. 2) on 
° December 31, 1942, the sum of Rs. 250 as a motive or reward fom aflotting to the- 
firm og whose behalf Pandey represented himself to be acting, a wagon for the trans- 
portation of bales of cloth from Sealdah to Kisenganj. They were convicted by the 
Additional District Magistrate, 24-Pyrganas, and each of them was sentenced to 
undergo one year’s rigorous imprisonment and to pay a fine of Rs. 500, and in default 
cf payment of fine to suffer further rigorous imprisonment for three months. Their- 
appeals to the Sessions Judge, 24-Purganas, and their revision application to the 
Calcutta High Court were dismissed. From the juggment of the High Court these- 
appeals were preferred, supported by the usual certificate under s. 206 of the Consti- 
tution Act. 

The constitutional question raised on behalf of the appellants before the High. 
Court under s. 270 (1) of the Constitution Act was not sought to be re-agitated before- 
us. It was conceded that it was concluded by the judgment of this*Cofirt in Lieuten- 
ant Hector Thomas Huntley v. King-Emperor* Some attempt, similar to that in 
Afsolur R&kman v. King-Emperor.: S. A. Nas v. King-Emperor : Jubraj Prasad’ 
v. King-Emperor? was made to raise a constitutional point on the construction of 
s. 240 and 241 in order to support an argument really based on s. 197 of the Crimi- 
nal Procedure Code, that the cases must faif for lack of the necessary sanction under - 
that section, inasmuch as the appellants wese public Servants who were pot removable 
` from their office save by or with the sanction of an authority higher than a Provincial’ 
Government, and the offence with wlich they were charged ‘was alleged to have beef 
coromnitted, ba Ciena whales ae gng Ot purport to act: ta the disebah OF tng dieat 
duty. 

* Decided, December 13, 1944. + 2 [1943] F.C R7. 

1 [1944] F. C R 262. , g 
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The appellants have in our judgment failed to estäblish that they, were public 
‘servants who could be removed from their eoffice only by some authority higher 
‘than a Provincial Government. The only evidence,on the record on that pdifit is s 
a statement by P.W. 4, Morumdar, who is a District Traffic Superintendent an 
‘the Bengal-Assam Railway, to the effect that the Goods Supervisor and the Shed 
Inspector are subordinate to the Chief Transportation Manager and tle Chief Com- e 
‘mercial Manager who can jointly dismi» them. It was suggested that these pficers, 
“being officers of the Central Government, wêre ‘ ‘an authority higher than a Provincial 
Government”. We are usable to accept this suggestion. To construe this expression 
as Meaning any officer of Central Government Would lead to patent absurdities. 
Having regard to the juxtapesition in which this expression occurs in s. 197 of the 
‘Criminal Procedure Code and the histogy of the enactment, we consider that the 
expression has reference to the Central pom ihe? Governor-General and the 
Secretary of State: 

cease me EE E eT OOS E E eee eee 
as Second Lieutenant by virtue of his position as a Goods and Yard Supervisor and 
‘that as he eould be deprived of his Commission only by G.H.Q. he could not be 
removed from his office of Goods and Yard Supervisor’ except with the sanction 
of G. H. Q. whichewas an authority higher than a Provincial Government. Beyond 
the fact that in December, 1942, Bannerjee held an Emergency Commission ae a 
Second Lieutenant there is not a word on the record to indicate that he could not 
“be dismissed from his offite of Goods Supervisor without the sanction of G.H.Q. 
“Nor are we inclined to accept the proposition that “G.H.Q.” (whatever that expres- 
‘sion might signify) is an authority higher than a Provincial Government within 
the meaning of s. 197 of fhe Criminal Procedure Code. 

A similar contention was sought to be raised before us on behalf of Bhattacharjee, 
“but counsel realising that his case could not im this respect stand on any higher 
footing than that of Bamnerjee, did notepress the point. That may also be the reason 
-why this point was not taken on his behalf before the High Court. $ 

In our judgment it-has not been established that the appellants are within the class 
-of public servants to whom the provisions of s. 197 of the Criminal Procedure Code 
-would be applicable. ‘In this view of the matter, it is unnecessary to determine whether 
-the offence with which they were charged was or was not alleged to have been com- 
-mitted by them while acting or purporting to act in the discharge of their official duty. 

We were, with our leave, also addressed on behalf of the appellants on the metits, ° 
‘but nothing that was urged before us served to raise any doubt in our minds with 
regard to the correctness of the findings of the Courts below. The evidence clearly 
restablishes the guilt of the appellants beyond any reasonable doubt and the sentences 
are, in our judgment, appropriate. These appeals are dismissed. 
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CRIMINAL APPELLATE. 
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Before Mr. Justice Divatia and Mr. Justice Bavdekar. 
z EMPEROR v. RUSTAM KARANJIA.+ 


Bombay Childgen Act (Bom. XNT of 1924), Sec. 27 B—" Calculated to lead to the ideniè 
fication”, meaning of—Children and Young Person!” Act, 1933 (23 Geo. V, c. 12) * 
* Sec. 39—Scope of saction—Report about offeeces againsi cl aa 
e Liability—Mitigation of sentence. 


* Decided, August 10, 1945. Criminal Ap- by Oscar H Brown, Chief Presidency Magis- 
2 No. 163 of , by the Government of trate, Bombay. 
Danis oie tiie one of acne at i 


“$8 


P s ° 
7 wal 


-1945.) ` EMPEROM 4$ RUSTAM KARANJTA (Aca) f 987 


Sectign 27B of the Bothbay Children Act, 1924, prohibits the publication of a report 
e likely to fead to the child’s identifigation, though not by a large section of the public, 
@at least by the friends and relations of the child’s family, 

The section, unlike a 39 of the Children and Young Persons Act, 1933, gives no dis- 
cretion to the Court to prohibit the publication of such a report in any newspaper. It 
ee ee Ce ae ee 
any proctedinga in any Court. 
a" This tack that the rpa d & cass Sue wie child los aad sting already Bees 
published in agher comtemporary newspapers does not afford any justification to an 
editor for publishirig the report in his newepfper. It ix, however, a mitigating factor in 
the matter of sentence, 


THE accused, who was thd editor of a weekly newspaper called the “ Bliiz”, pub- 
lished in its issues reports of the case of*cruel beating by a person of his dayghter 
five years of age. He was Pherefoug tried for an offence punishable under a 27B of 
the Bombay Children Act, 1924, but was acquitted. The Government of Bombay 
appealed against the order of acquittal. 


S. G. Patwerdkean, Assistant Government Pleader, for the Government of Bombay, 
S. D. Vimadatal, with” Pochofi Jomshedfi, for the accused. 


Drvatia J. This is an appeal by Government against the order of the Chief Presi- 
dency Magistrate of Bombay acquitting the editor and publisher of a. weekly news- 
paper in Bombay called “ Bits” of the offence under s. 27B of the Bombay Children 
Act (Bom. XIII of 1924). 

One Dr. Talati was arrested on March 31, 1944, for ill-treating his daughter named 
Zarine, and charged for causing hurt to her, under s. 324 of the Indian Penal Code 
read with s. 9 of the Bombay Children Act. He was therefore placed before the 
Magistrate for nemand on April 15, 1944. But before that date, a report was pub- 
lished in the newspaper “Blitz” on April 8, purporting to be fram*the woman editcr 


* of that paper. In that report certain facte*were stated, the substance of which was 


that one girl named Zarine, exactly five years of age, winaome, frail and sickly, 
the Gaughter of a Parsi medical practitioner, whose age was somewhere in the 


* forties, was cruelly ill-treated by her father, and was lying in’the ward of the Jerbai 


Wadia Hospital. ‘Thereafter, the father, Dr. Talati, gave a notice to the editor 
of “ Blitz” through his advocate that he contemplated taking proceedings against 
the paper for publishing the report. On April 29 the notice given by the advocate 
was published verbatim in the paper with a note ‘from the editor to the effect that 
the notice was the outcome of a report published ih ‘4 Blitz” about the charge against 
Dr. Talati, a medical practitioner, for mercilessly befting his five years old daughter, 


‘that the editor knew his business, and was perfectly aware of the legal implications 


of the case, and refused to be {ntimidated by such gratuitous warnings. 

In June, 1944, the Public Prosecutor “filed a complaint against the editor of the 
“ Blitz” under s. 27B of the Bombay Children Act, which runs thus: 

“No r®port in any newspapers or news-ehfet of any offence by or against a child or of 
any proceedings in any Court relating to such offence shall disclose the name, addresa or 
school, or indude any particulars calculated to lead to the identification of any such child 
nor shall any picture be published as being of including a picture of any such child” ® 


*, The cage came up for trial before thg learned Chief Presidency Magistrate. He 


was of the opinion that priti facie the case came within the provisions of s. 27B, which 

was applicable to the facts of the case. He further observed that the contents 

of the report were dangerously near the border line ; but, in his opinion, the mame 

of the child as well as the’particulars given in the report were not calculated to lead 

to the identification of the ‘child. According to the learned Magistrate, “ calculated 

to deceive,” as observed in the Stroud’s Judicial Dictionary, implied something 
- @ ° . 6 
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Inherent in the deception and on the same reasdning ‘ calcdlated to lead tothe identi- 
fication? would not be just a mere clue that weuld, without other extraneous assist-- 
ance, lead to the identification of the child, but someghing which inherently with&ut. 
such assistance would lead to suche identification. Applying that test, the learned. 
Magistrate was of the opinion that there were a number of Parsi medical practitioners 
in Bombay, and be was not prepared to sfy that the ‘particulars disclesed in that 
report would lead to-the identification ofthe child. On that ground he acquitted 
the respondent. ° 

The words ‘calculated te „lead to the identification’ in & 27B, whic were 
inserted in the Bombay Children Act tn 1935, eeem to Have been borrowed from s. 39 
of the English Act known as Children and Young Persons Act of 1933, where the 
words are that the Court may direct that,no newspaper report of the proceedings 
ahall reveal the name, dddress or school, or include amy ‘particulars calculated to 
lead to the identification, of any child or youñg Person concerned in the proceedings. 
There is no legal definition of the words ‘calculated to lead to the identification” 
and we have, therefore, to go to the dictionary meaning of the word ‘ calculated.” 
In Oxford English Dictionary the word ‘ calculated” is stated to mean two things : 
firetly, reckoned, estimated, or thought out; secondly, fitted, , suited, apt, that is, 
proper or likety to lead. The instance of the first kind is given as speaking with a 
calculated caution, and that of the second kind is given as disguises not calculated 
to deceive. In our opinion, the second meaning is more appropriate here, where 
‘calculated’ is followed by the word ‘to’, and that also seems to us to be the 
intention of the Legislature. The intention is that the future of a child should not 
be marred by any report which is likely to lead to ite identification. Applying 
that test, it seems to us thatthe material words in the report were likely to lead to 
the child’s identification, though not by a large section of the public, at least by 
the relations and friends of Dr. Talati’s family. We think, therefore, that the first 
report of April 9° comes within the worgling of the section. In any case, there is 
oo doubt that theesecond report of April 29 does come within the section, because 
the name of the father, Dr. Minocher M. Talati, which is given in the notice given 
by his lawyer is publighed, and it is also published in the editor’s note that the 
previous report had reference to the accused, Dr. Talati, mercilessly beating his 
five years old daughter with a sharp instrument. We may take it that the editor honestly 
thought that he was fulfilling his duties as a journalist in bringing to the notice of the 
- public a very heinous crime committed by a medical practitioner against his own 
daughter. We are not, however, congerned with his motive, however laudable it may be, 
but with the object of the sectior, which aims at protecting the child against whom the 
offence is committed.” 

Mr. Vimadalal, who appeared for the respondent in this case, has urged that 
the section must be construed strictly in faypur of the subject. But, in the present 
case, the subjecf is*not memly the editor of the paper, who published the report, 
but also the child against whom an offence is committed, and this Court has to 
look to the effect of the report, not only with reference to the editor, but al8o to the 
child about whom the report is made; and judging in that manner, we think the 
secogd report certainly comes within the prohibition. 

As regarda sentence we were told at the last hearing that this report was pub- 


lished in some newspapers in BomBay, before it appeared in “Bits” on April 8. We, , 


therefore, adjourned the hearing of this case, in order to hable the respondent to file 
an*affidavit, to prove that one or more reports ofthis incident were published. We 
now 4nd from the facts deposed to in the affidavit, which has been filed before us on: 
behalf of the respondent, that four days before the first report was published im 
“ Blitz” , that is to say, on April 4, a report of these criminal proceedings being initi- 
ated in the police Courts was published in the Bombay Sentinel There the name of 
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Sid thie OE Gia a S a E dae eee 
Charged withe the offence of ‘mercilessly beating his four years old daughter. There is 
no, doubt, in our opinion, that this report was certainly calculated to lead to the 
identification’ of the girl On April 3 there in the Times of India a report, 
eee is quite general in its natyre, relating to a medical practitioner giving 
severe beating to’ his five year old daughter. That report seems to be entirely inno- 
cuous, but on April 18, when the hearing of the case against Dr. Talati waf pending, 
thfre*appeared in the 7¥mes of India a further report of this case in which it was 
stated that ° <i 

“ A charge aheet bad been filed in the Police Coget agait Dr. Minocher Manekji Talati 
aged 40, a medical practitioner of Khetwadi, who wa arregted on the allegation that he bad 
eae TO Oe ie EAr I aoken AAE De wes sobami TECA on tar 
That report certainly comes within, the words of the “section. We do not know what 
considerationa prompted the Govemment to lqunch these proceedings against the 
newspaper “Blitz” for an offence for which the Bombay Sentinel as well as the 
Times of India could have been also prosecuted; but it does appear to us from 
the publication of the reports in these two papers that the identification of the girl, 
who was involved in thig*case, must have beeneknown to a wide section of the public, 
when the first report Was published by the ‘Bombay Sentinel oneApril 4, 1944, and to 
a still wider section of the public, when the Times of India published the report on 
Apcil 18. The publication of these reports no doubt does not afford any justification 
for the offence itself. But, in our opinion, it does affect the question of punishment to 
‘be awarded to the present respondent, because, at the time when the first report was 
published the public was already awam of the incident by its publication in the 
Sentinel ; and at the time of the second publication of the report, the Times of India's 
report of April-18 had also been published.” We think, therefore, that this is a miti- 
gating factor in the matter of sentence. 

de aa reams alae hich wae Be aS ange consideration dane ie 
‘sentence. This s 27B appears dn the Children Act, and it is not tnfiatural that, in 
the gind of the public, which also includes the class of the journalists, it is thought, 
though erroneously, that what was prohibited was only a repert connected with any 
“proceedings pending in a Children’s Gourt and not in any other Court. 

In this connection, we might take an opportunity to note that the provisions of this 
‘section seem to be too wide and drastic as compared with those of the corresponding 
8, 39 in the English Act. In the latter section it is provided that, in relation to any 
proceedings in any Court, which arise out of any offence against, or any conduct 
-contrary to, decency or morality, the Court may direct that no newspaper report of 
the proceedings shall reveal the name, address or school, or include any particulars 
-calculated to lead to the identification of the child. It would thus appear that the 
-diacretion is left to the Court to prohibit the publication of any newspaper report. 
‘In our Act there is no such discretion left to the Court, and it applies to all reports 
-connected with any offence, either by or against a child, and of any proceedings in 
any Court. It may be that the Legislature, in making this departure from the provi- 
sion of the English Law, might have thought that, under the prevalent sentimental 
-notions of Indian. society with regard to children, it is better that auch reports ehctild 
„be absolutely prohibited. Whatever that may be, we cannot help thinking that the 
“section is expressed in too wige and general terms, and that the intentton of protect- 


: “ing the interest of the child can well be achieved by restricting the scope of the offences 


included in this section to particular offences, which might have the effect of ruiging 
-the future welfare of the cbifd, and leaving a discretion to the Court to allow the 
-publication of reports of other than thoee specified offences. In our opinion, an 
amendment to that effect would sufficiently protect the interest of children. 
'. 
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These circumstances lead us to take a lenient view ofthe offence with which thé 
respondent is charged, and although, therefore, we set Aside the ordeg of acquittal 
made by the learned Chief Presidency Magistrate, and convict the editor of jhe 
ofrar Undran AE ok ie Chiara Ach, we Sink Abat the dnas ci pitice WIPE 
met by imposing on him a fine of Re. 1 only. 

Accordingly, the respondent is convicted” f the offence under & 27B of the Borh- 
bay Chilftren Act, and sentenced to a finego Re. 1. 


. 
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; Before Mr. Justice Divatia and Mu Justice Bavdekar. 
e e 
EMPEROR ». A. G. K. PATHAN." 


Criminal Procedure Code (Act V of 1898), Sec. 197(1)—Public Officer—Offence committed 
in discharge of duty—Suck officer aptomted and removablg by District Masistrate— 
Authority to appoint delegated by Provincial Government—Whether sanction to prose- 
cute necessary from Provincial Government. 

Section 197(1) of tbe Criminal Procedure Code, 1898, applies only to those public 
servants who are not remqveable except with the sanction of the Provincial Government. 

* Hence, no sanction of the Provincial Government is necessary for the prosecution of 

a subordinate officer, who is appointed and is liable to be removed by a District Magis- 
trate under the authority delegated to him by the Provincial Government, for an offence 
committed by such euborginate officer in the discharge of his duty. 

King-Emperor y. Maung Bo Maung! Pichal Pillai v, Balasundata Mudaly,? and 
Emperor v. Jalal-Ud-Din follqwed. 

Kyaw Htin‘*y. Ak Yoos and In re eee Khadi Sakeb,* dissented from, 


PATHAN EE E E Swans this E O Privat ETE Wasik and was 
appointed to this post by the District Magistrate of Nasik in his capacity of the.Price 
Controller under the *Defence of India Rules, 1939. Accused No. 2 was a police 
constable at Deolali and was the maternal uncle of accused No. 2. 

_ Both thee accused were convicted of the offence of taking a bribe of Rs. 500 from 
one Babulal Murlidhar at Deolali and abetment of it. Accused No. 1 was sentenced 
to rigorous imprisonment for one year and to pay a fine of Ra 250; while the 
oo ee @ was rigorous imprisonment for six months and a 

fine of Rs. 25. 

Oa ‘appeal: “is ononon and: enta vee abnei iy Ge: Senda ade 
of Nasik, who overruled the contention raised before him that the prosecution was 
vitiated for want gf sanction of the Proviacial Government under s. 197(1) of the 
Criminal Procedure Code, 1898. 

The accused applied in revision to the High Court, who confirmed the 
Pe a ees ni sel a a 
cute accused No. 1 delivered the following judgment. 


V. R. Desai, Additional Assistant Govémnment Pleader, for the Crown, 
E. B. Ghaspata, with R. D. Ahdkyorufing and C. S. Trivedi, for the accused. 


** Decided, A 2, 1945. Criminal - 
catipa for on No. eek iy Ne 
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eDrvaTIA J. Mr. Ghaswala bas addressed us on a point of law, that the prosecution 
of accused No.,1, in absence of sanction*under s. 197 of the Criminal Procedure Code, 
is Mlegal. That section lays down that, when any public servant who is not remov- 
able"from his office save by, or with the sanction of a Provincial Government or some 
higher authority is accused of any offence alleged? to have been committed by him 
wile acting or purporting to’ gct in the disharge of his official duty, no Court shall 
take cognizanés of such offence except witf the previous sanction of the Governor of 
that@Prevince. Now in the present case, ag P said before, accused No. 1 was appointed 
as Asistant Price [nspector by the*District Magistrate of Nasik in his capacity as 
Price Controller under the Defence of India Rules. Undé& s. 2, subs. (5), of the 
Defence of India Act, a Provincial Government may delegate any of the powers 
conferred on it to any officer or authority. By virtue ‘of that sectio the power to 
make appointment of Assistant Price Inspestor was delegated to the District Magis- 
trate. That fact is conceded It*ig, however, contended that, avhen the District 
Magistrate acts under such delegated authority, the appointment as well as removal 
of any person appointed under such delegated authority must be deemed to have 
been made by the original authority, viz. the Local Government, and reliance was 
placed for that contentioh pn the decision of the Rangoon High Court in° Kyaw Hitin 
v. Ah Yoo. In that cage the Sub-Inspector of Excise in Burma was appointed by the 
Local Government under the rules framed by the Secretary of State for India in 
Council. One of the rules empowered the Local Government to remove or dismiss 
the officer. It waa held that, if it was sought to prosecyte the officer appointed by 
the Commissioner for an offence alleged to have been committed by him in the 
discharge of his duty, he was entitled to the protection of s. 197(1), namely, the sanc- 
tion of the Provincial Government for such prosecution. The decision in that case pro- 
ceeded under the special provisions of the Burma Excisee Act, and it was, on that 
ground, distinguished in a later full bench decision of the same High Court in King- 
Emperor v. Maung Bo Moung.* The facts of that cabe resemble thos of the present 
case. It was there held that, where the Local Government had delegated power to 
* make appointment and removal tb a subordinate authority, the sancon of the Local 
Government was not necessary under s. 1197 of the Criminal Procedure Code. It was 
abeerved [by Dunkley J.] (p. 551) : ° 

“If the Local Government under atatetory powers granted to an authority subordinate 
to itself power to appoint and remove, which power can be exercised independently of the 
local Government, then obviously the appointment is made, not hy the Local Government, 
* but by the subordinate authority.” 

It may be noted that the learned Judge, who decidedethe previous case of Kyaw Htin 
v. Ak Yoo, relied upon a decision of the-Madras HighsCourt in In re Abdul Khadir 
Sakeb* where it was held that where a servant has been appointed under a delegated 
authority, the sanction df the original authority, which delegated power, was required 
under s. 197. But that case has been dissented from by the Madras High Court itself 
in Pichal Pillai v. Balasundara Mudaly There it was held that a. 197 clearly -draws 
a line betwgen public servants, and provides that only in the case of the higher ranks 
the sanction of the Provincial Government is necetefry, and that eub-a (1) did not in- 
clude public servants whom some lower authority has by law or rule or order been em- 
powered to remove. The learned Judges expressly dissented from the previous ded- 
’ sion in In re Abdul Khadir Saheb, and held that eveg though the power of authority 
Tay be delegated, it does no{ necessarily éollow that the sanction of the delegating 
power was required. To the same effect is also the decision of the Allahabad High 
Court in Emperor v. Jalal-Ud-Din® ‘In our opinion, these later decisions are correct 
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on the wording of subs. (1) of 8. 197. The Sone applies only to public servarits 


who are not removeable except with.the sanction of the Provincial Govgrament. In the 
Present case, even though the District Magistrate had a delegated authori 


appoint as well as remove the Assistant Price Inspestor, ıt was not necessary.for him e 


to take the sanction of the Provincit4l Government for the appointment or for the remov- 
al of such officers under him. It must, therefore, follqw that, if st is within the èm- 
petencesof the officer, even though the, authority to him ia delegate® to remove a 
subordinate officer appointed by him, it B pot necessary that the sanction of theedele- 
gating authority must be.obtained before the dibordinate offices can be prosecuted 
for any offence committe im the djscharge of his dujy. We think, therefore, that no 
sanction was necessary in the present case. 
The order of the lower Court is confirmed, and the qule is discharged. 
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ORIGINAL CRIMINAL. 


Before Ma. Justice Lokur. 
EMPEROR 4, MAHADEO DEW@O.* 


s 
Indian Evidence Act®(I of 1872), Secs. 32(1), 157, 159--Bombay City Police Act (Bom. 
IV of 1902), Sec. 63—Identification parade held by police—tIdentification by deceased 
of kis assailant—Statament recording identification—Admissibility in evidence—Dying 
s declaration —Panchnama°of statements made by witnesses in investigation by police— 
Admissibility in evidence—Whether panck witness can refreth kis memory by looking 
ai poncknoma. 


A Geatenient. maie br the deei pointing “out the perso citaing: his’ death, the 5 


identification parade held by the police is admissible as hia dying declaration under 
s. 32(1) of the Indian Evidence Act, 1872, since & 63(2) of the Bombay City Police 
Act, 1902, excludes such dyirig declaration from "the prohibition contained in subs. (1) 
of s 63. 

Although “under e. 63(1) of die Bombay City Police Act, documents containing” 
statements of witnesses made before the police in the course of investigation cannot be 
tendered in evidegce on behalf of the prosecution, yet the oral statements of witnesses 
recorded in the panchnama in the presence qf the police at an identification parade Tn 
the cgurse of police investigation are admissible in evidence to corroborate the state- 
-ments of those witnesses at the trial, under 8, 157 of the Indian Evidence Act, 1872, 

Emperor v. Wakiduddin (No. 2),+ relied on. 

Emperor v. Nilakanta,? Muthukumaraswami Pillai v. King-Emperot? Fanindra Noth. 
Banerjee v. Emperor and Emperor v. Hanmaraddi,® referred to. 

Section 159 of the Indiam Evidence Act does not require that the writing which is 
used by a witness to refresh his memory should itself be admissible in evidence. Hence, 
even if a panchnama containing a statement maie by a witness as to the crime com- 
ee 
of refreshing memory, where the panchnama is made by the police but ia imme- 
diately read over to the panch and admitted by him to be correct. 

Queen-Empressyv. Sitaram Vithal,* relied on. 

THE accused Mahadeo and five others formed an unlawful assembly on AE TTA 
20, 1944, with the object of assaulting one Narayan (deceased), committed riot and 
caused the death of Narayan and Shankar. They wer committed to the High Court. 
‘Sessions and, tried by Lokur J. "and a jury for offences pynishable under ea. 143, Mi; 
a148, 149, 302 and 114 of the Indian Penal Code, 1800, 


* Decided, August 9, 1945. Sessions Case $ (1912) È L R $ 397, F». 
Nb. 12 of 1945 : 3rd Criminal Sessions, 1945. 4 (1908) L L. R. 36 


I (1929) I. L. R. 54 Bom. 528, 5 (944P L L. R. 39 93 Boas So 
s. c 32 Bom L, R 327. SC. 16 Bom. L. R, 603.. 

2 (1912) I. L. R. 35 Mad. 247, FB. 6 (1887) I. L. R. 11 Bam. 657. 
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Bes K. Daphtary, Advocate, Gepera], with B. M. Misty, instructed by N. K. Petti- 
garg, Public Prosecutor, for the Crown, . 4 

Ae C. Beynon, for accused N 2 and 7. 

H. R. Pardtwalla, for accused ‘Nos. 3, 5 And 6. e 

| ati Nasiruddin, with A. A. Peerbhoy, fer accused No. 4. 


š Loxur J. Jo this case six persons are being tried for rioting and murder of Shankar 
Sakhargm and Narayan in prosecution qf*their common object. Narayan’s dying 
declaration was recgrded by a Magiftrate in which he mentioned one of the accused 

«.,28 his asgailant. Several eye-witnesses who wefe presenteaf the scene of offence have 
been examined for the prosecution and they haveestated which of the accused were 
seen by them taking part in the rioting. At the identification parade Narayan recog- 
Thised his assailant and eaid to the panchas én the presence of the police what he, had 
done to him. Similarly af other identification parades held by the police, the eye- 
witnesses identified some of the accited’and said what they had seen them doing. 
The karned counsel for the prosecution tenders those panchanamas in evidence and ~ 
wants to prove the statements made by Narayan and other witnesses at the identi- 
fication parades. The learped counsel for the accused objects to the statementa being 
proved as they were mage to the police in the cofirse of investigation. It is contended 
that under the proviso to a. 63(1) of the Bombay City Pelice Act, 1902, such state- 
ments cah be used only by the accused with the permission of the Court for the 
Purpose of impeaching the credit of the witnesses who made them. Prosecution, 
however, wants to use those statements for corroborating the statements made by 
the witnesses in this Court. 

As regards Narayan’s statement at the identification parade, it ia obviously admis- 
sible as his dying declaration under a. 32(1) ef the India Evidence Act, 1872, since 
3. 63(2) of the Bombay City Police Act, 1902, excludes such dying declaration from 
the prohibition contained in sube. tI). Hence Narayan’s statement at the identi- 
fication parade regarding the cause of his death is admisible although, made in the 
‘presence of the police. 

As regards the statements of other witnesses, the cases decided under s. 162 of the 
Cyiminal Procedure Code after it was amended in 1923 have no Application since this 
cas is governed by a. 63 of the Bomb&y. City Police Act, 1992, which is still in the 
same form as s. 162 of the Criminal Procedure Code which was amende? in 1923. 
@ection 63(1) of the Bombay City Police Act, 1902, says :— 

“No statement made by any .person to a Police officer in the course of an investigation 
under this Act shall, if taken down in writing, be signed byethe person making it nor shall 
, sich writing be used as evidence.” 


Under the similarly worded s. 162 of the Criminal Procedure Code before its amend- 
ment there was some controversy as to whether the statements recorded the police 
under that section could be used to corroborate the statements given thoee wit- 
neses at the trial under s. 157 of the Indian Evidénce Act. The section only made 
the writter document inadmissible and did not linsit the operation of s. 157 of the 
Indian Evidence Act. Had it been intended to exclude even the oral statements from 
being used under a. 157 of the Indian Evi Act, the language used would have 
been different. This was considered at great the Madras High Court (by 
a full bench of three Judges) in Emperor v, Nilakanid ang (by a full bench of five 
Judges) in Muthukumeraswom! Pillai v. King-Emperor? and it was held unanimously , 
that although the written record of statements made to the police in the course of an 
investigation could not be used es evidence, s. 162 did not exclude oral evidence éf 
the statements, whether they hd been taken down in writing or not. The same view 


1 (1912) L L. R. 35 Mad, 247, FB. 2 (1912) I. L R. 35 Mad. 397, F.B. 
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waa taken by the Calcutta High Coyrt in Farindra Nat! Banerjee v. Emperor This 
High Court too adopted the same view in Eenperor v. Honmaraddi**and held shat 
8. 162 of the Criminal Procedure Code did not overgide the general provisions of the 
Indian Evidence Act as to oral evidence of such stafements to corroborate the evidence 
of a witness. In consequence of those tlecisions s. 162 of the. Criminal Procedyre 
Code wes amended by the amending Act®of 1923, prohibiting the usg of even oral. 
testimony of a statement made by a withes before the poliœ in the course of inyesti- 
gation. But s. 63(1) of the Bombay City Polise Act, 1902, hag not been amended 
and its wording is still the same as te wording of s. 162 of the Criminal Procedure 
Code before it was amended. Hepte the principle Idid down ın the rulings cited by” 
me govern sinfilar cases arisfng in the City of Bombay. It, therefore, follows that 
gh under 8. 63(1) of the BombayeCity Police Act, 1902, the documents con- 
taining statements of witnesses made before theepolicesin*the course of investigation 
cannot be tendered in evidence onebehalf of tÈ prosecution, yet the oral statements 
of witnesses necorded in the panchanama in the presence of the police at an identi- 
fication parade in the course of investigation are admissible in evidence- to corrobo- 
rate the etafements of those witnesses at the trial, under s. 157 of the Indian Evidence 
Act. This was the view taken by Kethp J. in Emperor v. Wakiduddin (No. 2)* and I 
respectfully agree with it, «Mr. Pardiwalla, the learned counsel for some of the accused, 
relies upon the ruling in Emperor v. Kasomali Mirzolli,* and contends that eyen under 
s. 63 of the Bombay City, Police Act, 1902, it was held there by a full bench that 
the right to make use of the statements of witnesses recorded by the police was a 
privilege conferred on the defence only. In that cage certain witnesses, who were 
called by the prosecution, did not corroborate the complainant on certain material 
points and the counsel for the defenca did not cross-examine them on their police 
atatements. But the learmed Judge-himself called for the police statements, and put 
to the witnesses questions fountied on those statéments in spite of the protest of the 
learned coungel for the defence. The object of putting those questions to the wit- 
nesses was to show that they had made before the police statements which accorded 
with those made by the complainant. Thus the leamed Judge wanted to contradict 
the statements made by the witnesses at the trial for the benefit of the prosecution 
and the full bench held, that it was an error im law for the Judge to himself call for 
the statements and to put questions to the witnesses founded on the statements 
for such a purpose. The question whether such statements could be used by the 
prosecution to corroborate the statements made by the witnesses at the trial did nof 
arise in that case, and the authority of the decision of Kemp J. in Emperor v. Wahsd- 
uddin is not shaken by ii e 
It is further urged by Mr. Pardiwalla that if a panchanama containing such a 
statement is not admissible in evidence, the panch witness canndt make use of the 
panchanamaeeven for the purpose of wafreshing his memory. But s. 159 of the 
Indian Evidence Act says that when a witness is under examination he may refresh 
his memory by referring to any writing, made by himself at the time of the transac- 
tion concerning which he is questito&d, or so soon afterwards that the Cofirt considers 
it likely that the transaction was at that time fresh in his memory and that he may 
lso refer to any such writing made by any other pereon, and read by the witness 
within the time aforesaid, if when be read it he knew it to be correct. The section 
doés not re{uire that the writing which ds used to jefresh his memory should itself 
ebe admissible in evidence. Here although the panchanama of identification was 
written by a police-officer, it was immediately? mad cover to the panch and admitted 


1 (1908) I. L. R. 36 Cal. 281. ae ee 
2 (1914) I. L. R. 39 Bom. 58, 4 (194) Bom. 384, 

s c. 16 Bom. L. R. 608 š 4i Bom. L, R. 27, F.B. 
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by him to be correct. Hence the panch can make use of that document to refresh his 
“In Queen-Empress v. Sitaram Vithal it was held that although a statement 
s reduced to writing by a police-officer in the. cours, of an investigation cóuld not be 
used as evidence under s. 162 of the Criminal Procedure Code, yet the police-officer, 
by Whom it was redficed to writing, might yis it to refresh his memory under a 159 
° of the Indian Evidence Act and might be cross-examined upon it by the party against 

whom the testimony aided by it was givers ° 
sf th menor y rearing the pang td G the panch witnesa to 
his memory by referring jo the panchanama and State what the witnesses said 
time of the identification, only so far as that stajement corroboyates what the 

wi have stated in this Court. 


s . 
Before ids, Justice Lokur. 
EMPEROR v. BHAGWANDAS TULSIDAS (NO. 1).* 


Criminal Procedure Code (Act V of 1898), Sec. 226—Charge—Alterction—Clerk of the 
Crown, 
Ón a Gonninittal on w charge against astiaed NO Zot mürdar 8, 302 of the Indian 
Penal Code, 1850, and a charge against accused Noe, 1 and 4 under se. 323 and 109 
of the Code, it is competent to the Clerk of the Crown, under 8. 226 of the Criminal 
Procedure Code, 1898, to alter the second charge into one ynder æ. 302 and 109 of the 
Indian Penal Code, for aiding and abetting accused No. 2 in the murder. 
Hessenullak Sheikh v. Emperor,® relied on. 
Emperor v. Husseinail® disti 
. Queen-Empress v. Appa Subhana Mendre,* refprred to. 
(Tue deceased Dharamsey met with a violent death on June 28, 1944, in a scuffle 
with accused Nos. 1, 2 and 4. An inquest was held over his body hy the Coroner 
who made inquisition report. The inquiry intp the case was held by a Presidency 
Magistrate, who committed the ascused to take their trial before the “High Court 
Sessions, The charge framed against accused No. 2 was one under s. 302 of the Indian 
Penal Code, while accused Nos. 1 and 4 were charged under e8. 323 and 109 of the 
Code. ° 
In the High Court the Clerk of the Crown altered the second charge to ane under 
ge. 302 and 109 of the Penal Code. 
soe eh eee en Pane eens on ee 
against law. 
C. K. Dephtery, PEE SEE E E E A Gases By WO: Peti- 
gara, Public Proeecutor, for the Crown. 
I. S. Haji, with A. S. Kably, for accused Nos. 1 and 2. 
B. D. Boowverivaila, for accused No..4. ee >- > 


Loxur J. Accused No. 2 is committed to this Court on a charge under & 302 of 
the Indian Penal Code for the murder of one Diaramsey, and accused Nos. 1 and 
4 on a charge under œ. 323 and 109 of the Indian Penal Code for voluntarily causing 
hurt to the said Dharamsey and aiding and abetting each other in doing so. In this, 
Court the learned Clerk of the Crown altered fhe latter charge, and charged accused 
Nos. 1 and 4 under s. 302 and 109 of the Indian Pena? Code for aiding apd abetting 
accused No. 2 in the murder ofethe said Difframsey. Mr. Haji, the learned counsel 
for accused Nos. 'l and 2, objects to thiegalteration as being outside the scope of s. 226 ° 
of the Criminal Procedure Code. ,That section provides : . 


1 (ier) L L R. 11 Bom, 687. 3 {1942] Bom. 534, 
hee ek August 9, 1945. ve L. R. 433. 
of 1945: 3rd Criminal Sessions, 1945. 4 (1884) PLR. 8 Boa ow. 
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“ When any person is committed for. trial without a change, or with an imperfect or erro- 
neous charge, the Court, or, in the case of a High*Court, the Clerk of the Crown,’ may ffame 
a charge or add to or otherwise alter the charge, as tha case may be, having regard '®b the e 
rules contained in this Code as to tle form of charges.” : 

Mr. Haji contends that the charge framed by the committing Magistrate agafnst 
accused“Nos. 1 and 4 had referred only ġo the abetment of each other, ind not to the « 
Abetment of accused No. 2, and that the didition of an altogether new charge is beyond 
the powers of the Clerk ofsthe Crown. My attenfion was called tthe ruling in Queen 
Empress v. Appa Subhan& Mendre3 ‘in that case ong Appa was tried for the 
of one Ragdu, or in the alternative for the abetment of Ragdu’s murder by 
Raghu was tendered pardon and examined as a witness. In the course of trial, 
on the application of counsel efor the pr@eecution before ghe verdict was recorded, a 
charge was added of abetment of Ragdu’g myfder by some person or persons un- 
known and such an addition of a*new charge to the original charge was held to be 
wrong. But that addition was made under s 227 of the Code, and as pointed out in 
Hassenullah Sheikh v. Emperor? even under that section, that ruling has been ren- 
dered obsolete by the definition of “charge” in s. 4(1) @), which was inserted for 
the first time in the Code of Criminal Procedure, 1898. Even in Appa Subhana’s 
case Sargent C..J. o (p. 209) :— 

“Tt was urged that section 226, taking ‘charge’ in its specific sense, would only give this 

when the prisoner waa committed without a charge at al. But it is to be remeny 
bered that the words ‘at all’, which are found in the above sections in both of the Acts of 

1872 and 1875, are omitted in section 226 of this Act; and the words ‘ without a charge’ in 
section 226 of the Act of 1882 will properly apply, not only to the case in which there is 
“no charge at all,’ but also to the case in which there is ‘no charge’ in respect of such offence 
as the Seasions Judge or Clerk of the Crown may think the prisoner ought to be tried for.” 

This shows that the Clerk of the Crown has ‘power under s. 226 not only to alter 
a charge but also to add one more coifnt of charge on which he finds on evidence that 
the accused ought to be tried, even though it may be distinct from the charge framed 
by the committing Magistrate. i 

Mr. Haji referred® me to the ruling of Chagla J. in Emperor v. Husseinallis In 
that case the Clerk of the Crown had dropped one of the charges framed by fhe 
committing Magistrate, on the ground that it was not sustainable on the evidence. 
This was certainly beyond the competence of the Clerk of the Crown, as the proper 
course in such a case was for the Court to make an entry under s. 273(Z) of thê 
Criminal Procedure Code that ethe charge was clearly unsustainable. Chagla J. ob 
served (p. 540) :— ° ) 

“I wish to make it clear that a. 226 gives the widest possible powers to the Clerk of the 
Crown to revise and re-draft charges with reference,to any offence in respect of which the 
committing Magigtrate has framed a charg, But when the Magistrate comes to the con- 
clusion that an offence has been committed and frames a charge accordingly, it is not open 
to the Clerk of the Crown to withdraw that charge on the ground that there is no evidence 
to go to the jury and therefore theecharge’ would fail. That ia a judicial act which can only 
be performed by the Court.” 

* Thus this ruling does not support Mr. Haji’s contention. In Hasserullah Sheikh v. 
Emperor the accused were committed for trial for the murder of one Moulayi Mahja- 
zal Huq amd for hurt caused to one Kajmmlla by one of the accused. The Sessions 

e Judge added a charge for the murder of Kaimulla, atti it was held that he had power 
to do so. It is on all foure with the presentè case, and I hold that the alteration in 
_ the charge made by the Clerk of the Crown is within the powers conferred upon him 
by s. 226 of the Criminal Procedure Code. ar 

1 (1884) I L. R 8 Bom. 200. 3 < [1942] Bom. 534, 

.? [1924] A I. R. Cal 625. A iia eae a 
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« Before Me, Justice Lokur. 
ee : EMPEROR s. BHAGWANDAS TULSIDAS (No. 2).* 
* Indian Evidence Act (I of 1872), Secs. 2, 42—Coroner’» inquisition—Admissibility in evidence 
Coroner's Act (IV of 1871), See. 26. . 
The s inquisition f not a decision, but a prima facie opinion and gands on 
no higher ing than an order of commity@nt to the Sessions. It is a general inquiry 
for further action by the police if pecessary. It is not a judgment, much less a judg- 
ment ster parte® Nor can it be treated as an opinion, it represents the opinion 
of Isymen, often arrived at pven before the police inMestigation is complete. It is 
relevant under any of the provisions of theeIndign Evidence Act, 1872, and ie 
inadmissible in evidence. È 
DURING the trial of the afopesaid fare, the defence fendered in evidence the Goro- 
her’s inquisition. The prosecution conkended that {he inquisition was no evidence and 
was not admissible under the Indian Evidence Act, 1872. ww 


C. K. Daphtery, Advocate General, with K. B. Mehta, instructed by N. K. Peti- 
gara, Public Prosecutor, for the Crown. $ 

I. S. Haji, with A. S. Kabley, for accused Noe? 1 and 2. 

B. D. Boovariwalfa, for accused No. 4. . ° 


LOKuR J. The accused are being tried for the murder of one Dharameey, and 
Mr. Haji, the learned counsel for two of the accused, wants to tender in evidence the 
Coroner’s inquisition based on the verdict of the jury at the inquest. The learned 
committing Magistrate admitted it in spite of the objection urged on behalf of the 
prosecution. He held it to be relevant under s. 42 of the Indian Evidence Act as a 
judgment in rem, relating to a matter of a pfblic nature, relying upon the following 
observation in para. 1767 on p. 111] of Taylor on Eyidence (twelfth edition) :-— ` 
“The general admissibility of ixgwisitions restasupon the ground that they contain the 
gelt of inquiries made under competent authority concerning matters in avitch the public 
is interested.” 

This°may apply to inquisitions like “the survey and report made by a surveyor 
itf discharge of a duty imposed upon him by statute”, as held in Evans v. Merthyr 
Tydfil, Urban Counci. The learned istrate has also referred to Taylogs remark 
in para. 1674 (on p. 1051) that: . 

° “Inquisitions in lunacy, inquisitions post mortem, or other inquisitions, which though 
regarded as judgments é reme, so far as to be admissible in evidence of the facts determined 
` against all mankind, are considered as not conclusive evi æ.” 

In the passage which precedes this remark, the learned author says (p. 1050) :— 
“ _.. a judgment in rem furnishes cogchusive proof of the facts adjudicated, as well against 
strangers ga against parties, but this rule does ppt extend to criminal conyictigna, which are 
subject to the same mules of evidence as ordinary judgments inter partes.” 

In this country, the question of relevancy js to be decided in accordance with the 
provisions of the Indian Evidence Act. As pointi but by the Privy Council in Rani 
Lekraj Kuar v. Baboo Makpal Singh: Rani Raghubuns Kuar v. Baboo Meakpel 
Singh? s. 2 of the Indian Evidence Act has gepealed all rules of evidence not cont 
tained in*any Statute or Regulations, and the party tegdering a document in evidence 
must show that it is admissibj, under soppe provision of the Indian Evidence Act. 
Section 42, on which the learned Magistrate relies, declares the relevancy of a judgment e 
which relates to matters of a public lature, such as the existence of a public right 
of way over a land. A Corongr® inquest is aimed at inquiring into the cause of the 


* Decided, August 20, 1945. Cate No. 26 1 [1899] 1 Ch. 241. 
of 1945: 3rd Criminal Sessions, 1945; . 2 (1879) LD R7L A. ©&. 
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death of any person, which he has reason to believe to have been caused “ by accident, 
bpmicide, suicide or suddenly by means unknown.” The cause of such 4n,unnatyral 
death is not a matter of a public nature, though one of the objects of holding esuch is 
a public inquiry is to satisfy the public-conscience that an unnatural’death was not 
hushed up. If the cause of death be bognicide, the suspect is not always a party, fo 
the inquiry. The inquest can be, and offen is, held in the absence gf the suspect, s 
though According to s. 8 of the Coroneręg Act, 1871, it ia deemed a judicial proceed- 
ing within the meaning of s. 193 of the Indian Ppnal Code. If the verdict is that the 
death was the result of q*criminal ag, then under s. 25 the Céroner is to send at 
once a copy of the inquisitidh to the Commissioner of Police, and under s. 26 he 
even issue a warrant for the,appfehension of the suspect and send him to a gis- 
trate. The purpose of the inquest is then at an end. ° The inquisition is not a deci- 
sion, but a prima facie opiniðn and stafids on no i footing than an order of 
commitment to thë Sessions. It is not a judgment, much less a judgment inter partes. 
me. As observed by Beaumont C. J. in' Emperor v. Mahomed Yusuf: (p. 1021) : 

ï“ ...the inquiry before the Coroner, although R may be a judicial proceeding, is not a 
proceeding hetween the prosecutor and the accused, The proceedings before the Coroner 
are merely an inquiry into the circumstgnces leading to the death of the person whose death 
is under inquiry, and it ja impossible to aay that the Crown is a Barty to these proceedings, 
even if # can be said that the accused is a party on the ground that he was during those 
proceedings a suspect.” F 

. I respectfully think thateeven the accused cannot be said to be a party to the pro- 
ceedings, as in many cases the suspect is not present at the inquest. It is a general 
inquiry for further action by the police if necessary. Hence the inquisition is not a 
judgment, nor can it be admitted as an opinion, since it represents the opinion of 
laymen, often arrived at even before thé police investigation is complete. In this case 
' the police refused to accept the verdict of the Coroner's jury that Dharamsey was 
stabbed by Kaku, and sent a charge-skeet against these three accused and Mulji. If 
the verdict of tke Coroner’s jury be adverse to the,accused, it would certainly preju- 
dice the accused if the inquisition be admitted and brought to the notice of the jury 
as a piece of relevant evidence. 2 
Hence the Coroner’s inquisition is not rel t under any of the provisiona of the 
Indian Evidence Act, and is, therefore, ina ible in evidence. 


FULL BENCH—ORIGINAL CRIMINAL. 


` . .Before Mr, Justice Chags, Mr. Justice Lokur end Mr. Justice Rajadhyakska. 
GOVERNMENT OF BOMBAY vy, ABDUL WAHAB.* 


Criminal Prowedune Code (Act V of 1898) pecs, 305, 308, 403, 236, 238—Trial by fury— 
Divided verdict of fury—Judga not accepting verdict—Discharge of juty—Reirial of 
accustd—Whether re-trial amounts to fresh tricl—Verdict of jury when gcceptable to 
Appeal Court—Previous acquitfhl, when a bar to fresh trial—Indian Penal Cade (Act 
XLV of 1860), Secs. 299, 325—Distinction batween culpable homicide mot amounting to 

e murder and grievous kurt. 

When an accused person is charged with the offence of murder but the teal Judge 
in his charge to the jury idfrects them that if they found the accused not guilty of 
murder they could bring in a verdict ofthe lesser offence (ie, culpable homicide not 

e amounting to murder or grievous hurt) and thg jury bring in a unanimous verdict of not 
é guilty for the first two offences and a divided verdict of not guilty Jor the offence of 
* Decided, September 17, 1945. Criminal of acquittaf passed by Mr. Justice Divatia, 

i Criminal Sessions, 


Appeal (Crown Side) No. 12 of 1944, by the im Case No. 7, Third 
Government of Bombay, against an order 1944.. 
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i ts ida is EEN E E py and te: a nema 
_ nerees_ with, the verlict on*the offence of grievous hurt, and considers that a retrial is 
e 


Emperor g. Abla Isak, overruled, ` 
: Emperor v. Abdul Wakab,® reversed. 

a a In re Arumughom,? dissented from. 

Emperor w. Nirmal Kenta Roy,* referred to. 

The High Court must always be reluctght to interfere with the verdict Sf a jury 
especially when it is a unanimous yerdict’ Before interfering the Court must be satisfied 
that it ia a perfbree verdict. The line of derparkation between a perverse vertlict and 
an efroneous appreciation of gvidence must be clearly afid“sharply drawn. The Court 

ust be satisfied that no reasonable body of menecoufd have arrived at the verdict at 

ich the jury arrived. It 4s not sufficient that the High Court readfng the evidence 
might have come to a conclusion different erom the one that the jury arrived at. The 
__ Court must be eatisfidd Phas the only possible view on thd evidencg was the view” that 
the jury were manifestly perverse i®thé decision,at which they arrived, 

In order that the accused can avail himself of the protection of s. 403 (1), Criminal „<= 
Procedure Code, two conditions are necessary. There must be a conviction or an acquit- 
tal and there ghould be a new trial for the same offence or for an offegce for which 
he might have been charged under s. 236 or might have been convicted under s. 238. 

The protection givén by ə. 403, Criminal Procedure Code, doeg not merely apply to 
cases falling under a. 237 but also to cases falling under-s, 238. 

The line between culpable homicide not amounting to murder and grievous hurt is 
a very thin and subtle one. In the one case the injuries must be such as are likely 
to cause deaths in the other, the injuries must be such as endanger life. 

When a re-trial of the accused by another jury is ondered on the Judge differing from 
the jury, the re-trial is not a new or a fresh trial, but a continuation of the same trial 


_ THE accused was charged with the offerte of murdéring one Balwantsing on 
January 30, 1944. The facts alleged against him were that on the day in question, 
on account of a scuffle that the accused had with the deceased on the previous night, 
the deceased and his friends followed up the Accused while he went, ta a urinal and 
attacked him as he came out of it. During the fight, the accused received a wound 
on his pereon and the deceased had a serious wound which resulted in his death. 
* The accused was tried before the High Court Sessions by Divatia J. and a jury. 
In his summing up the Judge directe& the jury to consider their verdict not only 
‘a8 regards the offence of murder with which the accused was charged, Mut also in 
e respect of the two minor offences’ of culpable homicide not amounting to murder 
and grievous hurt, which were not mentioned in the charge. The jury returned a 
-unanimous verdict of not guilty for the offences of murder and culpable homicide 
‘not amounting to murder, and gave a divided verdict ¢six to three) of not guilty for 
the offence of grievous hurt. The trial Judge disagreed with the majority verdict, 
‘but considering himself bound bythe decision of Mirza J. in 33 Bom. L. R. 349, 
a ee ee (46 Bom. Le R.~818.) 
The Government of Bombay appealed against the order of acquittal. 

‘The appeal was heard by a full bench consisting qf Chagla, Lokur and Rajadhyaksha 
JJ. 

K. M. Munshi, with V..G. Mokile, instructed by N. K. Sumtoke, Public Prosecutor 
‘for Bombay, for the appellant. 

: S. Baptista, for the respondent. 7 

Munshi. The accused was “charged (th murder only, but the jury retumed a 
unanimous verdict of not guilty on the charge of murder and of culpable homicide 


1 (1981) L L R, 55 Bom #520, 3 [M3] A LR. Mad. 737. : 
33 Bom. L. R. 349. 4 (1914) I. L. R. 41- Cal 1072, 
2 (1944) 46 Bom. L. R. 818. ¿ 
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not amounting to murder and a divided verdict (six to three) of not guilty of grievous 
hurt under the directions of the Judge. The leaned Judge disagreed with tha majoyity 
verdict for grievous hurt but felt bound by a decision of Mirza J. in Emperor v. 
Abla Isak, it being a decision of a, Judge of co-ordirfate jurisdiction. 

Section 403 of the Criminal Procedurę Code does not govern this case, becaygse 
the jury did bring in verdicts under se. 304 and 326 of*the Indian Peng! Code under 
the dire@tions of the Judge; and inasmegh as the Judge disagreed with the verdict 
on 8, 326, there was no retrial but rather a*contipuation of the original trial. * Under 
a. 305 of the Criminal Progsdure Code the Judge ia entitled to diaagtee with a majority 
verdict and can order a re-tfial under a. 308. Unde» s 238 (2) it is not 
for a specific charge to be framed fb secure a conviction. In Queen-Empress v. fi 
Govindji* and in Janak Singh v. Emperor it was beld that the charge of murder includ- 
ed mjnor charges under-ss 304° and 326 of the Indian Penal Code. Therefore even in 
a case to be tried before a jury there need not besspecific’ charges of the minor offences. 

-n Even if specific charges are not actually framed, the jury are bound to bring in 
verdicts on all the charges mentioned by the Judge in his charge to the jury. Under 
8, 299 of the Criminal Procedure Code it is the duty of the jury to decide which 
view of the facts is the true one ang then to return the ‘verdict which under such. 
view ought, according to the direction of the Judge, to be retired. Illustration (a) 
to the section makes it cleir. If, therefore, the Judge directa a jury to bring in a 
verdict not merely on the charge on which the accused is specifically tried but also 
on minor offences, the jury is bound to bring in a verdict on all the offences, and in 
directing the jury to bring in verdict on charges with which the accused is not speci- 
fically tried the Judge is acting under ss. 237 and 238 (2). 

Emperor v. Abla Isak is not good law as Mirza J. does not consider the effect of 
s. 238 (2) and of a 299. Emperor v” Nirmal Kanta Roy* holds that where an 
accused is tried before a new jury under e. 308, he is not being tried again within the 
meaning of s. 403(1), but the retrial js a continuation of the first trial. In In re 
Arumugham® King J. did not lay down’any principlg but came to the conclusion that * 
B. 403 protected the accused against re-trial as the facts fell within the purview of 
a. 236. Thé learned Judge, however, did not consider the actual effect of s. 248(2). 

Baptista. Section 403 of the Criminal Procedure Code protects the accused fror? 
being tried on the same facts for any other “offence for which a different charge 
from the dne made against him might have been made under s. 236 or for which 
he might have been convicted under s. 237. In this case the accused was only charged ° 

with murder under s8. 302, and inasmuch as the jury brought in a unanimous verdict 

> of acquittal the accused could aof be tried again for the offences of culpable homicide 
or of grievous hurt, for be migfft have been charged under s. 236. Therefore, a re-trial! 
was barred. 

Thi E IE ease oe again E E E wan wien ite 
accused was charged because of the unanifflous verdict of acquittal by the jury from 
which the Judge was not at liberty to differ under s. 305. The jury were not bound 
to bring in a verdict under the diregtions of the Judge on the minor offences. Section 
303 (1) states that the jury shall return a verdict on all the charges on which the 
accused is tried unless otherwise ordered by the Court. The charge in the present 
cae was only of murder and the jury Was bound in law only to bring in a,verdict 
on that charge. It is true that én this case also the jury brought in verdicts on the 
minor offences, but that in no way affects We provisions of law. As the jury unani- 
mously acquitted the gccused of the only offence, with which he was charged, the ac- 
Oe es 
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the Court” in s. 303(1) can only mean that the presiding Judge can strike out or direct 
the, jury pof to bring in verdicts on charges specifically framed, and does not con- 
template the addition of charges on the mere directions of the Judge in his charge 
to the jury. Section 299 define? the functions of the jury. It no way refers to the 
E a It is the duty of the, jury to decide which view of the facts 
to the directiens of the Judge. This has only reference to the facts. 

These een oh lea the ower cate edie EE I Illustrati (a) to 
a. 299 ts too wide a Nga Mya V. Eymperor `+ and the illustration in no way can lay 
down the law. be 

hale sheme of ihe seias dealing witty diah takes Gt bonity Gear 
tha’ e word “charge” means a specific charge. “In fact under s. 221 every charge 
must the details of the bffence, ita specific name and must be written, which 
means that it is a eolemn,and a formal d&cument intended to give to the acpused 
full notice of the offence wit whichghe.is charged. Therefore, the observation that 
the jury is only bound to bring in a verdict onthe specific charges as observed by 
Mirza J. in Emperor v. Abla Isak ia good law. Then again the observations of” 
Stephen J. in Emperor v. Nirmal Kanta Ray? support my contention. 
In any event the order made by Divatia J. bars a subsequent order for re-trial for 
grievous hurt. What the learned Judge ought to have done unger s. 305 (3), if he 
chose to disagree with the majority verdict, was “to forthwith discharge the jury” 
(which he failed to do) and then under 3 308 to make an entry to that effect on 
the charge. Having accepted the verdict of the jury he acquitted the accused and 
the provisions of s. 403 (1) were attracted. 
M. R M. Cur adv vult. 


CHAGLA J. This is an appeal by the Government of the, Province of Bombay under 
s. ALLA from an order of acquittal passed by Mr. Justice Divatia. The accused was 
tried on August 7, 1944, at the €riminal Sessions. presided over by that learned 
Judge and he was charged as follows: - : 
°` “That you, on or about January 30, 1944, at Bombay, did commit murder “by intentionally 
causing the death of one Balwantsing Mansing, and thereby committed an offence punishable 
under s. 302 of the Indian Penal Code and within the cognizance of the High Court.” 

"The prosecution case was that on January 29, 1944, the accused in the company 
of one Chandraseker, a motor driver, went at night to Chembur. At Chgmbur iin a 
e Potel they found Balwantsing the deceased. It seems that Balwantsing, the accused 
and Chandraseker had `a few drinks together and there was a quarrel between Bal- 
wantsing and the accused. The accused was assaulted and the result of his injuries ° 
was that his face became ewollen. Next morning Chfndraseker brought the accused 
back to Bombay. He was taken to the J. J. Hospital and his injuries were attended 
to. [On the same day, that is, January 30° 1944, Chandraseker happened to be at 
Kalbadevi Road and he saw the accuses, coming from the directiog of Pydhonie 
and going towards a urinal He also saw Balwantaing atanding on the opposite side 
of the road with four or five persons. Tpen it seems that Balwantsing and these 
four or five persons croased over and came to ¢hé place where the accused was, and 
a fight ensued. The result was that Balwanteing was stabbed and also the accused 
was stabbed on his leg. As a result of thg injuries received Balwantsing died and 
the prosecution case was that the accused had stabbed Balwantsing and he was 
“guilty of the offence of murder. Be dp teal De nara tet oe evidence of 
` Chandraseker who deposed to the facts Which I have just narrated. They also called 
Gulab, another motor driver, who saW the deceased and the accused lying on the road, 
both of them ‘in a pool of plsod. They further called one Mukundlal Pitambardas. 
Shah who also deposed to seeing the deceased and the accused lying on the ground. 


1 (1916) 17 Cr. L. J. 49, 50, Fo. 2 (1914) I. L. R. 41 Cal. 1072, 1083. á 
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Apart from the evidenc of these three witnesses Chanägaseker, Gulab and Mukund- 
lal, the prosecution also led the evidence of Keshay Laxman Mane, potte constable 
No. 1336/B, who deposed to the deceased hfving made a statement to him yhen 
he took the accused and the deceased to the hospital, and -according to * 
him the deceased told him that the accused had stabbed him. There was 
further the evidence of Sub-Inspector® Mahomed Umarkhan* who recorded fhe 
statement of the deœased at the hospita].° In this statement the decefBed also gave ° 
the name of the accused as his assailant though he stated that he did not know the 
reason why the accused hed stabbed him. And finally there was the evidence of 
Rao Bahadur Ramchand Santurgn?” Asavle who yecorded the dying te agg 
of the deceased in the presence of the accused, and the deceased identified the a 
from among a*few persons who were present there as his assailant. The cal 
evidence as to the injyries inflicted on hbe deceased wag very clear. There were 
four Stab wounds, and a superficial injury in, thg fiature*of an abrasion on the person 
of the deceased, and the most serious injury was an incised wound #” X 3” on the 

m™®eenicit side at the level of seventh rib midaxillary omentum protruding out. It was 
found when the deceased was operated upon that spleen had been ruptured. The 
deceased expired on February 11, 1944, at 10-45, and acgording to the doctor the 
cause of his death was pericarditis afid pneumonia following tab wounds. Accord- 
ane fos huey oor hes aig w hicha Bad deba Dad mot pee ra ee 
patient would die as a result of hemorrhage. 


Although the accused was only charged with murder, the learned Judge in his 
charge to the jury directed them that if they found on the facts that the lesser offence 
was committed they could bring in a verdict on the lesser affence, and he explained 
the law both in regard to culpable homicide not amounting to mutder and to grievous 
hurt. The jury brought in h unanimous Verdict of not guilty on the charge of murder 
and also on the charge of culpable homicide ngt amounting to murder, and they 
brought in a divided verdict of not guijty by six to three on the charge of grievous 
burt. On thia,verdict the accused was @cquitted of the charge of murder and culpable e 
homicide not amounting to murder. With regard fo the verdict on the charge of 
grievous hurt, the learned Judge disagreed with the jury, but instead of disch4rging 
the jury he felt bound by a decision given by Mr. Justice Mirza in Emperor v. Able 
Isak and came to the conclusion that the accflsed could not ‘be tried again on the 
charge of %rievous hurt and therefore directed the accused to be acquitted and 
discharged. ; e 

From this order of Mr. Justice Divatia the Government of the Province of Bombay 
have appealed both on facts wWith*leave obtained from the Court of Appeal and also 
on a question of law. It has Been conceded by Mr. Munshi on behalf of the Crown, 
as indeed it was conceded by counsel fog the prosecution before Mr. Justice Divatia, 
that there was no case on the charge of murder, But Mr. Munshi has pressed us to 
interfere with ¢he verdict of the jury on tle? charge of culpable homicide not amount- 
ing to murder. It must be remembered that we are dealing with a unanimous verdict 
of not guilty arrived at by the juryon the charge of culpable homicide not amounting 
to murder, and the Court must always be reluctant to interfere with a verdict of the 
jury especially when it is a unanimous verdict. The Court must be satisfied that 
it ‘is a perverse verdict, and the line of tlemarkation between a perverse verdjct and 
an erroneous appreciation of evidence must be clearly and sharply drawn. The Court, 
must be satisffed that no reasonable body W men could have arrived at the verdict - 
at which the jury arrived. It is not sufficient that we reading the evidence might 
havg come to a conclusion different from the one that the jury arrivedeat. We must 
be satisfied that the only possible view on the evidence wes the view that the accused 
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arrived. “We have carefully* considered the evidence and in our opinion it is not 
po%jþle to contend that in the circumftances of this case the verdict of the jury was 

* manifestly perverse. Three or éour considerations might be looked at. In the first 

place, the weapon with which the injuries were infficted was not foufd, nor was there 

aly evidence that the accused was carrying any weapon when the fight took place. 
a Apart from fhe dying declaration and the gtatements made by the deceased to the 
two’ pélice officers to which I have referréd, no witness was called before the jury 
who deposed to having actually sféen the accused stabbing the deceased. Further, 
Barer amn. Swng shin apna es ne peas 
wit was the aggressor. Balwantsing and his companions were seen on the opposite 
side ¥f the road, the accusedswas going to the urinal ‘on the other Side, and it has 
been established on the evigence that the fight took place not on the side of the road on 
which Balwantsing and his camparffons were seen but on the sida where the actused 
‘was proceeding on his way to the utinal. Thiseseems to indicate that Balwantsing 
and his companions bad crogsed over and possibly they were the aggressors in thoss amam 
fight which ultimately ensued. Further, the line between culpable homicide not 
amounting to murder and grievous hurt is a very thin and subtle one” In the one 
case the injuries must we such as are likely to Gause death ; in the other, the injuries 
must be auch as endanger life; and it ia difficult for us sto saf that on the medical 
evidence it was not possible for the jury to take the view that the accused was not 
guilty of culpable homicide not amounting to murder. jAs a matter of fact, as we 
have pointed out, the learned Judge himself directed the jury that on the facts*it 
was possible for them to come to a conclusion that the accused was guilty neither 

of murder nor of culpable homicide not amounting to murder, but only of grievous 
hurt. Under the circumstances we refuse to interfere with the unanimous verdict 
of not guilty arrived at by the jury on the charge of culpable homicide not amounting - 
to murder. 

The question of law that arises is whethe§ the accused having been acquitted on 
Te aa o andes ee eee ee ee T 
whether he is protected under a 403 of the Criminal Procedure dt is urged 
æn behalf of the accused that inasmuch as no specific charge was framed against him 
for grievous hurt and as he was charged only for murder, his acquittal on the charge 
of murder bars a fresh trial on the charge of grievous hurt. In order te appreciate 
ə this argument one must consider the scheme of the Criminal Procedure Code with 

regard to the framing of charges. Ordinarily an accused person must be specifically 

charged with every offence which he is alleged ta have committed and the charge - 
must be set out with sufficient particularity. That ugdoubtedly is the ordinary rule, 
namely that the accused cannot be convicted of any offence with which he is not 
charged. But to this ordinary rule there arẹ two exceptions contained in ss. 237 and 

238. Under s. 236-of the Criminal Procesyire Code, when the progecujjon is doubtful 

as to what offence has been committed on certain facts being proved, it is open to 
them to charge the accused in the alternative or with additional charges with having 
committed offences which might be proved om the facts alleged by the prosecution. 

Section 237 then goes on to provide that even though the accused may not be charged 
under s. 236, if it appeats in evidence that Be committed a different offence for which 

he might have been charged under the provisions of & 236, then he can be convicted 

“of the offence. Section 238 ides although an accused may aot be charged 

with a minor offence he can still be victed of it, and the necessary implication of 

a. 238 is that if the accused is acquitted of a major offence he is deemed to be acquitt&d 

of all the minor offences whi are included in it, unless be is convicted under s. 236. 

Now tuming to the Sessions trial and the provisions of law as contained in the 

Criminal Procedure Code, the pogition is that under s. 299, sub-s. (3), it is the duty 
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of the jury to decide which view of the facts,i true and then to return the verdict 
which under such view ought, according to the direction of the Judge, dbe 

Therefore, it is the function of the jury to find the facts, but as to the law applusble 
to those facts they must take the direction-of the Judge and return the verdict accord- 
ingly. Therefore, if the Judge in fis sunyning-up directs the jury thet on a certaj 
finding of facts they would be bound to retugn the verdiot on a minor ofignee, it d 
be the duty of the jury to return such a verdict although the accused was not 
with the minor offence. Then under s. 305, sub-e. (3), of the Code, if the Judge di 
agrees with the majority ofthe jury, hg shall at once discharge thé jury. And under 
a. 308, whenever the jury id? dischagged, the accused, shall be detained in ‘cust 
or on bail (as the case may bg), afid shall be tried by another jury unless the 
considers that he should not be retried, in which case the Judge shall make an na 
to t effect on the charge, and euch entr shall operate ag an acquittal. Therefore, 
it is clear, reading s. 305, subs. (3), and s. 308,togethef, that if the Judge disagrees 

with the majority of the jury and floes not make an entry as provided by s. 308, 

Anethe trial of the accused does not come to an end, but continues with another jury, and 
the trial of the accused by another jury is not a new or a fresh trial but a continuation 
of the same trial. ‘We must point out with great respect to the learned Judge that 
technically the form of the order he made was incorrect. TRe order he made was 
acquitting the accused, whereas what he should have done was to hav discharged 
the jury, and if he felt bound by the judgment of Mr. Justice Mirza, he should have 
made an entry against the charge as provided by s. 308 that in his opinion the accused 
should not be retried. [But in substance the effect is the same, namely that the accused 
has been acquitted by Mr. Justice Divatia. 

Now turning to s. 403 which provides that a person whé has once been tried by 
a Court of competent jurisdiction for an*offence and convicted or acquitted of auch 
offence shall, while such conviction or acquittal remains in force, not be liable to be 
tried again for the same offence, nor on the same facts for any other offence for which 
a different charge from the one made against him might have been made under s. 236, ° 
or for which hagmight have been convicted under es? 237. Now, in order that the 
accused can avail himself of the protection of s. 403, sube. (1), two condition§ are 
necessary. There mus? be a conviction or an acquittal and there should be a new* 
trial for the same offence or for an offence for which he might have been charged 
under s. 23@ or might have been convicted under s. 237. It is true that in the case 
before us there is an acquittal of the accused on the charge of murder and this ® 
acquittal would undoubtedly protect the accused not only with regard to the charge 

* of murder but on all minor offgncts included in that major offence from being tried 
again in a new trial. But as we have pointed out, in our opinion, a retrial resulting 
from the disagreement by the Judge with the jury under s. 305 and as provided by 
8. 308 is not a new trial as contemplated by s. 403, and therefore the order of acquittal 
on which Mr. Raptigta relies on behalf of the accused does not give him the protection 
under s. 403 of not being liable to be tried again for that offence or for minor offences 
included in that major offence of murders 

Mr. Baptista’s contention before us ‘has been that Mr. Justice Divatia, Tieto 
the view that on the facts disclosed it was open to the jury to bring in a verdict on 
a minor charge, should have framed additional charges under s. 227, sube. (1), of 
the Code, and according to him, inasmuch as the learned Judge failed to fram? such , 
additional charges and that there was no c chąge with regard to grievous 
hyt, the acquittal on the charge of murder should afford the accused protection under 
s. 403. Now, there is no obligation on the Court or on the Judge presiding over 
the Sessions to frame a specific charge with regard to ‘aminor offence ; the law so 
provides under s. 238, and therefore we do not see why there was any obligation upon 
the leamed Judge to frame a specific charge with regard to grievous hurt under 
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6. 227 of the Criminal Prootture Codes The whole of Mr. Baptista’s argument comes 
tosthis that if there had been a specific charge With regard to grievous hurt and the 
deaftied Judgy had disagreed with the verdict of the jury and ordered a retrial, he 
gould not have availed himself 6f s. 403, but inasmuch as there was no specific charge 
abd the jury brought in a verdict on a ainor offence without the accused being 
specifically charged therefor, therefore the accused ia protected under s. 403. In our 
opiniqn, the position in law cannot possiffy be altered by reason of the” fact that 
there was no ific charge of tha offerte of grievous hurt and that the position ia 
the game whether was a epecific charge qr the accuség was convicted on a minor 

under the provisions of*s. 238 of the Criminal Procedure Code. 

sss E Justice*Mirga in Emperoz v. Abla Isak', 

has created the the accused was tried before Mr. Justice 
oot ee 
On the charge of murder there was @ verdict of not guilty and te jury brought in a 
verdict of five to four on the offence of culpable homicide not amounting to murder. > 
They also brought in a similar divided verdict on the charge connected with robbery; 
and the learned Judge. ordered the jury to be discharged and ordered q retrial. The 
accused was placed befdre Mr. Justice Mirzą presiding over the Sessions, and it 
‘was urged on behalf of the accused that be was protected by s. 403 and he could 
not be tried on the charge of culpable homicide not amounting to murder he having 
been acquitted on the charge of murder: The learned Judge accepted that contention 
and in his judgment observed (p. 525) : ‘ 
“In this case there were no specific charges before the jury of culpable homicide not 
amounting to murder and abetment of culpable homicide not amounting to murder. The 
jury were not bound to return a verdict in respect of thoeg offences unless they were of 
opinion that the accused could be held ‘guilty G€ these offences instemd of murder and abet- 
ment of murder. Had the specific charges been framed jn the original trlal, ‘the jury would 
be bound to return a verdict on them” : 


With great respect to the learned Judge, he overlooked the provisieng both of a. 299 
and also of s. 238. The learned Judge did not consider that under the provisions 
eof 2. 299 it was the duty of the jury to bring in a Verdict on the minor offence if they 

‘were 90 directed by the learned Jugge on the evidence that was led before them. 
Further, the learned Judge has emphasised the absence of specific charges, with regard 
to the offence of culpable homicide not amounting to murder. There again he did not 
take into consideration the provisions of s 238 which enables the Court to convict 
an accused on a minor offence if he is charged with the major offence although no e 
Specific charge in regard to the latter is framed agait him. We are of the opinion 
that the case decided by Mr. Justice Mirra was wrongly decided and that it is not 
good law. 

Our attention has been drawn to a decjgion of the Calcutta High Cgurt in Emperor 
v. Nirmal Kania Roy In that case the accused was charged with the murder of a 
police-officér and also for murder and culpable homicide of another person. With regard - 
to the murder of the police-officer the jury breught in a verdict of not guilty. With 
Tegard to the other person the jury brought in a verdict of not guilty on the charge 
of murder, but brought in a verdict ef five, to four on the charge of culpable hami- 
cide. *The jury was discharged and the accused was put up before another jury. It 
_ was urged before Mr. Justice Stephen, presiding Judge, that theecase fell under 
s. 403. That argument was rej the learned Judge. The learned Judge was 
dealing there with a case where thefe was a specific charge with regard to the affence 
_ 9f culpable Homicide, and jife learned Judge goes on to observe (p. 1083): * 


1 (IBIL L. R 55 Bom, 520, 2 (1914) L L. R. 41 Cal 1072. 
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“If he had been charged with murder alone, ti doubt aeverdict of ‘not gwilty’ would 
paptect him from another trial for culpable homicide ; and ehould he be acquitted ôf culpable 
homicade he will be protected from a trial for any offence involving hurt ; but whee a 
charge was made, the case fell outside the frovisions ofthe law dealing with cases where 
it might have been made.” .. è e 
Now, thege observations of Mr. Justice Stsphen have ‘been strongly relied upon by 
Mr. Baptista and it seems also that the observations influenced Mr. Justice, Mirza 
in arriving at the decision to which we have justereferred. But Mr. Justice Stephen 
was only dealing with twoecases : one where there is a specific charge and the jury 
brings in a divided verdict, and the*other where ther is only a charge for a j 
offence and the jury brings infa verdict of not guilty. Jt is perfectly true that į 
latter case when the accused is charged with murder and the jury brings in a 
of not guilty he cannot’ be tried again for a minor offgnc®. But the learned Ju 
was not dealing with the case which we have Mbfore us where not only the a 

mejas charged with a major offence but on the direction of the learned Judge the jury 
actually brought in a verdict on the minor charge which it was possible for them to 
do under s. 338. ‘Therefore, the observations of the learned Judge in this case are 
restricted ta the two cases which he was contemplating. We may drew attention to 
the other observation» of thjs leamed Judge which are very pertinent and which are 
reported at the foot of p. 1083: ` 
“ Also for the purposes of section 403, I do not consider that the accused is being ‘tried 
again’. He is being tried on the original indictment, and I consider that he is being tried 
on his first plea of ‘not guilty’. The duty of the Court is to continue the trial of the 
accused before another jury; and the process may continue till a verdict is passed on all 


the counts without the being ‘tried again’ under section 408. I am aware that 
section 306 refers to the accused being ‘retfied’, but this does not affect the construction 
of section 403.” 


Similarly here it is the duty of the Coust to continue the trial of the accused before 
another jury if the learned Judge disagrees with the majority verdict of the jury, * 
and the trial does not come to an end till the final verdict is given and accepted by 
the learned Judge. E 
Finally we were referred to a judgment of the Madras High Court in In re° 
Arumugham 1 In that case the accused was first charged for the offence of murder 
and the jury brought in a verdict of not guilty by a majority of six to three. He 
was ordered to be retried. At the second trial the jury brought in a verdict of not ® 
guilty on the charge of murder, but brought in a verdict of guilty on the charge of 
causing grievous hurt by five to four. The learned Judge directed that be should 
be re-tried on the charge of grievous hurt. Before Mr. Justice King, when the 
accused was put up for his trial, objectien was taken to the maintainability of the 
trial in view of the provisions of s. 403, and the learhed Judge sustained the objection 
and ordered th® acfused to be acquitted. ‘th his judgment the learned Judge came 
to the conclusion that the offence of grievous hurt was covered by s. 237 and was 
not a minor offence within the meaning of 3. 238, and he took the view that as s. 403 
afforded a protection for offences in respect of which the accused could have been 
charged under s. 237, the objection raised by the accused to the trial must prevail. 
Now, with great respect to the learned Judge, be did not at all consider the question 
whether, when the accused was betng retried the learned Judge having disagreed with . 
the majority verdict, it was a mew trial wi meanesg of 3.-403 of the Criminal . 
Prtcedure Code. Nor do we appreciate or agre% with the reasoning of the learned 
Judge as to the distinction between s. 237 and s. 238. .The learned Judge seems to 
take the view that s. 403 only affords protection against the accused being tried for 
_ the same offence or for offences with which he might have been charged under s8. 227, 
j 1 [1943] A. I. R. Mad. 737. 
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but the-sectign affords no pritection against a new trial in respect of a minor offence 
under s. 238.° As we have pointed qut, minor’ offences are included in the majgr 
ə Offeftce, and if the accused is sought to be tried at a new trial on a minor offence when 
he has been acquitted on a major offence,“be wquld be tried for the same offence 
asaprovided by s. 408 and the new trial would be barred under 2 403. Therefore the 
š protection given under s. 403° does not merely apply to cases falling under 8. 237, 
but lap to cases falling under a 238. Pd 
In the case before us Mr. Justice Ditatia disagreed with the jury and he was 
pot of the opinion’ that the accused should ngt be retriefl under s. 308. The only 
why the learned Judge passed the order of acquittal was because he felt he 
SORE iy se ie Justice Mirra? That was the oply impediment 
which came in the way of his ordering a getrial. Now that we have held that the 
judgment of Mr. Justice Miya wag wrong, the result must follow that the legrned 
Judge having disagreed with the verdict» of the jury under s. 308, there mif8t be a 
retrial of the accused. We therefore direct that the accused ebould be tried under 8. 326 jms 
at the current Sessions. 


Loxur J. I agree and have nothing to add. * 
RAJADHYAKSHA J. Vagree ‘and have nothing’ to add. 
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PRIVY COUNCIL. . 


Present : 
LORD PORTER, LORD GODDARD, Sir MADHAYAN NAR AND SIR JOHN BEAUMONT. 
NAGANNA NAIDU, v. VENKATRAYALU NAIDU.* 


„ Civil Procedure Code (Act V of 1908), O. XXT, ]. 90, 66(2) (b) and 54 read with r. 67— 
Application to set aside sale fgr material irregularity—Substantial iejuty sustained by 
aptticont—Whether circumstantial evidence to prove that such injury was result of 
material irregularly adaquaite—Ovnission to state amount of revenue in sale procioma- 

. ° tion—Property sold part of estate xpon which no separate revenue fixed—Suck omission 
whether material irregularity. 

In an application for, setting aside a sale under O, XXI, r. 90, of the Civél Procedure 

» Code, 1908, under the proviso to the rule the subetantial injury sustained by the appli- 
cant by reason of the material irregularity or fraud complained of can be proved not 
only by direct evidence connecting the material irregularity or fraud with the substan- ° 
tial injury, but also by circumstantial evidence, that fA, evidence from which a reason- 
ales inlerne may Der Gran) thet: the ssubetsatlal aury was: the Talt ok 1 ee 
irregularity or fraud. 

Remasesha Iyer v. C. V. RNE 

-Tassaduk Rasul Khan v, Akhmad Husate® and Rajendra Behari Lal Ẹ. Gulsari Lal, 
referred to. 

An emission to state the revenue on amr estat or part of an estate paying revenue 
to the Government, where it ia possible to state the amount accurately or even approxi- 
mately, is a material irregularity within the meaning of O. XXI, r. 66(2) (b), of the 
Civil Procedure Code, 1908 This tule hes no application to a case in which the 
proberty sold ia a portion of an estate upon whick po separate revenue has been fixed, 
and therefore the failure to state the payable on the lands camnot be treated 
as a material irregularity. 

The object of O. XXI, r. 54, rea@ with r. 67, requiring affixture of the sale proclams- 
tion in the"Collector’s office,*ia to give sufficient publicity to the sale ; where, however, 
* Decided, July 30, 1945. * Appeal fom _ 2 r ee 176. 

- 3 (1992) I. L. R. 55 AIL 182, 
1 [1935] A. I. R. Mad. 459. ° — 
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the Collector's office does not amount to a material irregularity. n 2 
“Tum facts are stated in the judgment. æ- 
S. P. Khambaita, for the appellgnt. * ° j 


C. S. Rewcastle K.C. and P. V. Sub’ Row, for the respondents. a 


Sr MADHAVAN Narr. This appeal ases out of an application by the appellant 
who is a judyment-debtor to set aside a court-sale of six items af, property belonging 
_to him which were sold iff execution gf the decree in Original Siit No. 38, of 1919 
“in the Court of the Subordinate fudge of Ellore, obtained against him by 
pondent No. 1, the decree-hglder® This appeal Ea only to three items the 
properties ; these being items 4, 5 and 6, Pigg matali the sale proclamation. At the 
sale de properties were purchased by the a NST The application 
to set Aide the sale was made under O. XXI, ø. 90, the Code of Civil Procedure. 
which empowers the Court to set aside a sale ‘ ‘on the ground of material irregularity 
or fraud in publishing or conducting it.” ‘This power of the Court is subject to the 
proviso-“‘that no such sale be set aside on the ground of immegularity or fraud unless 
upon the facte proved the Court is sgtisfied that the appellant has sustained substan- 
tial injury by reasongof such irregularity or fraud.” 

The Subordinate Judge Of Ellore to whom the application had been made set aside 
the sale on the grounds that the sale proclamation did not mention the revenue 
aggessed on the properties as required by O. XXI, r. 66(2) (6), and that the sale 
proclamation was not published in the Collector’s office as required by O. XXI, r. 54, 
read with r. 67, of the Code of Civil Procedure; and that as a result of these irregu- 
larities the appellant had quffered substantial injury in that the sale prices were un- 
reasonably low. The High Court of Madras reversed this decision by its order, dated 
January 23, 1940, holding that in the circumstanees of the case the omission to men- 
tion the Government revenue was notea material irregularity; and that the failure 
to affix the sale proclamation in the Cbilector’s office, though it was an irregularity, + 
caused no substantial injury to the appellant. This ‘appeal has been brought against 
the above decision of the High Court. Besides the irregularities referred to, the appel- 
lant had alleged also Traud in his petition, but both the Courts in India have found . 
that.no fraud had been committed. 

*Thie-qiditien Tor determination jabs apel ie whether cor snot “the appellant is 
entitled to set aside the court-sale by reason of the above mentioned irregularities. 

In order to set aside a sale under O. XXI, r. 90, it should be proved (1) that 
there was material irregularity or fraud in publishing or conducting the sale, and 
(2) that the applicant has sustained substantial injury by reason of such irregularity 
or fraud. Mere irregularity or fraud ia publishing or conducting the sale will not 
entitle the Court to set it aside, unless upon the facts proved the Court is satisfied 
that the applifant*has sustained substanti&f injury by reason of such irregularity or 
fraud. The words in the proviso “unless upon the facts proved, the Court is satisfied” 
have been substituted in the presen Qod¢ for the words “ unless the applieant proves 
to the satisfaction of the Court” in the proviso to a. 311 of the Code of 1882. In the 
course of the arguments the question was raised in connection with the High Court’s 
observation “Nor is there any evidence*to connect this irregularity (failure jo affix 
Boe ie eee See ee eee 


e 


stantial injury sustained by the applicant reason ef the material irregularity or - 


fraud complained of could be proved only byè“ direct evidence” as stated in the 
judgment of the Board in Tassaduk Rasul Khan v. Akhmad Husain or if it could 
be proved also by evidence from which it might be reas#nably inferred that the sub- 


1 (1893) L. R. 20 I. A. 176. 
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' ential injigy was the rem of the material irregularity or fraud. - ‘It appears to 
their Lordship& that upon the language of the proviso as it now stands, what ai 
_ Pegtttted is that the Court d be satisfied that the applicant has suffered sub: 
X stantial injury by reason of irregularity eor fraud, and if the Court is se 
sajsfied from the facts proved, then the applicant may be said to have discharged 
his burden. Their Lordships think that this burden may be discharged not, only by 
diregt gvidence connecting the material irs@gularity or fraud with the substantial 
injury, bat also by circumstantial evidente, that is, evidence from which a reason- 
_ able inference may be drawn that the substantial injury,was the result of-the mate- 
rial irregularity or fraud as pointed out in Ramasés Iyer v. C. V. Ramanujackariar 
where all the relevant decisiops have been’ consi ® The Madraa and Calcutta 
High Courts have always been of this qpinion Sir Dinshah Mulla says in his 
commentary on the rule that the amendment of the language df proviso Was, made 
to give effect to the Madras and Calsutta decisiqns. The High ‘irl of Alldhated 
which followed the rigid construction has now adopted the new rule. [See Rajendra 
Bekari Lal v. Gulsari Lal.*] i 
Turning now to the esential. facte of the case, the appellant is the proprietor of 
the North-West Vallur petate consisting of about thirty-four villages’ in Kistna and 
West Godavari. Districts paying an annual peshkash (revenue) eof Re. 42,000." Res- 
pondent No. 1 is his brother, In the partition of the main estaté‘ between ‘himself 
and his brother, the appellant got twenty villages aa his share and he has since pur- 
chased fourteen villages in the two Districts for which hé had borrowed considerable 
sums of money. As he had-failed to discharge those debts, his creditors brought suits 
against’ him and obtained’ decrees. In enforcement of the decree obtained by res 
pondent No. 1 in the partition suit (Original Suit Np. 38 of 1919) for about 
Rs. 46,000 be brought the properties°in dispute for sale and, as mentioned before, 
purchased them himself. The fire irregularity alleged is the failure to mention in 
the sale proclamation the revenue assessed onethe properties as required by O. XXI, 
er, 66(2) (b). This rule lays dgn that the proclamation for sale ehil specify “ ag 
fairly and accurately as possible” “the revenue assessed upon the estate or part of 
the estate where the property to be eold is an interest in an estafe or part of an estate 
faying revenue to the Government.” The allegation that the revenue due on each of 
the properties has not been specified is not denied by respondent ‘No. 1, his case being 
that in those cases where the proclamations do not specify the revenue payable it was 
° imposible in the circumstances of the case to specify the reyenue-as the revenue due 
on: the properties had! not bees separately: fixes The learned Judees:of the Figi Count a 
state in their judgment :— 
“So far an we can ascertain in all these eales wherever the proclamations do not specify 
the revenue payable, the property to be sold cosfsists of either a village or part of a village 
with reference to which no one caij.say with any certainty what would have been the pro- 
portionate peskkask payable if and when the Procedure laid down for fhe stparate registry. 
of those portions is carried out.” a 


It is not*disputed that no steps had been taken fo effect separate registration of the 
properties and their separate asseaament by resorting to the procedure prescribed by 
law. The learned Judges point out that even, in the case of whole villages put up for 
sale (a8 in the connected C. M. A. 378 before them): where a rough approximation 
of the revenue might possibly have ‘been, de, they found three different estimates” 
* of the proportionate peshkash “in varyingeto a very considerable extent, 
It would sem that the appellant hithself who atited that the peskkash for a group 
of villages in ahother connectgd’C. M. A. was a certain amount was unable to say Mow 
much was due on each village. Their Lordships have no doubt that omission to state 
1 [1995] A L R. Mad. 459, 0 7° 2 (1932) L L. R. 55 All, 182, : 
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the revenue on an estate or part of an estate paying fevenue to the, Government, 
where it is possible to state the amount accurately or even approximafely, és a mate- 
rial irregularity within the meaning of the rule, but in their view the rule cari have 
no application to a case like the piesenf in which fhe property sold is a portion of 
an estate upon which no separate revenue has been fixed. They.agree with the Hjgh 
Court in holding that in the circumstances ef the preserft case the failurg of the decree- 
holder to state the revenue payable orf.the lands cannot be treated as a qnatprial 
irregularity. The question whether it has béen proved that the appellant has sustained 
any substantial injury by’ yeason ofe the irregularity does not therefore grie for, 
consideration. ° ° 
The nert irregularity alleged is"the omission td affix the sale proclamation in the 
Collector’s office as prescribed in O. XXI, r. 54, read with r. 67, of the Code of Civil 
Ordinarily, the oofission to affix the proclamation in the Collector's office 
would indeed be a material irregulgrity as # i» a non-compliance with the procedure 
prescribed by law, but in the circumstances of the present case the breach of the rule 
can hardly be called a material irregularity. It is stated in the judgment of the High 
Court that the Collector’s office and the District Judge’s Court are situated in the 
same compound and it is not denied that a copy of the prdslgmation was duly affixed 
in the District Judge's Court. Further, evidence shows that the sale was widely 
advertised in various daily papers. The object of the rule requiring affixture of the 
sale proclamation in the Collectors office is to give sufficient publicity to the sale ; 
where such publicity has bén given to the sale, as in the present case, the irregularity 
complained of can hardly amount to a material irregularity. Assuming, however, 
that the omission amounts to a material irregularity, it-has not been proved by evi- 
dence direct or circumstantial that the inadequate price which the properties fetched 
at the sale as found by the Subordinate Jude was by reason of this irregularity. 
Their Lordshipe have been taken through the material portions of the evidence bear- 
ing on the poinf but are not satisfied that the defect in price could be attributed to this 
irregularity. * e s 
For the above reasons their Lordships would humbly advise His Majesty that the 
appeal fails and ahquld be dismissed with costs of respondent No. 1. 3 


Solicitors for appellant : Lambert & White. e 
Solicito for respondents : Hy. S. L. Polak & Co. 


` , ORIGINAL CIVIL. 


Before Mr.eJustice Bhagwati, 
e TAN BUG TAIM v. COLLECTOR OF BOMBAY.* 


Defence of India Act (XXXV of 1939), Secs. 2(2) (xxiv), 15, 16—Defonce of India Rules, 
1989, r. 75A—Ultra virea—Powgrs. of *legislation—Imperial Parlioment—Igdian Legis- 
lature—Government of India Act, 1535 (26 Geo. V, c. 2), Secs. 104(1), 299—Wegislateve 
List II, itens 9, 21—Constitution Act—Principles of interpretation—Acquisition— Requi- 

*  sition—Meaning of “ land “—" Rights bwand over immoveable property” —“ Any property, 
moveable or immovenble”—" That is to say"—Interpretation—Spectfic Relief Act (I of 
1877), See. 45—" Amy law for the time dging in force” —"“ Specific and adequate legdi 
remedy ”—Interpretation—Soope of provisos . 45, °° d 

Ths Imperial Parliament is supreme and has*powera to enact laws affecting the liberty 

“© of person and the rights of property enjoyed by the subject in any Manner whatever. 

without assigning any reason whatecever or without m&king any compensation for the 


P Decided, August 9, 1945. O. C. J. Misceltaneous No. 26 of 1945. 
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The pogrers conferred om the Indifn Legislature by the Government of India Act, 

sags a Meno hia OS tetas in Vie. Pits sof tie acres os ae 

“ict, though the powers of the Indian Legislature to make laws with respect to the itema 

in those Lists are plenary within their okn sphgra In the exercise of those powers 

`, the Indian doea not act as aneagent of or exercise any delegated authority 
from the Parliament. It exerciags plenary powers, as full powers as the Parjia- 
ment itself could exercise with respect to tee items in those lists, Even th®ugh these 
“Lidts may have been meant to be as exhatistive and comprehensive as human ingenuity 
could make them, they were mearft to comprise all that could be thought of as within 
the erdinary activities of Government. Even though theeerfiergency like the present war 
could well have been within the contemplation of the framers of the Constitution Act 
there is no doubt that such, powera as may have to Be exercised in the case of such 
emergency could not have been contemplgted to been included in the items of 
those Lists. Such poweM® ag may dave to be by the’ Government acggpding to 
the exigencies of the situation wouldjhave to be given to the Indian Legislature having 
ee 
of the situation and certainly could not have been forethought when the framera of the 
Government of India Act put down the enumeration of topics or categories of legislation 
in the legislative Lista. p Even with regard to the ordinary activities of the Government 
it was not humanly ¢€etible to exhaust all catégories of legislation. 
The canon of construction to be adopted in the interpretation? of a Constitution Act 
like the Government of India Act, 1935, is that a strict construction should be put upon 
ibe) provins whieh go to cirta “the Tibertitar of Abe Sep ie or” tmnpoe Duden: and 
obligations on him. 
fence iama m the. baii Liste: in she’ Ack peed ior Be a> raiuda to 
deprive the subject ‘of his ‘liberties or to impose burdeñs or obligations upon him beyond 
thoee which are warranted by the words used therein in gpite of the items being read 
as extending to all ancillary or subeldiary Matters which can fairly and reasonably be 
said to ba comprehended in the game. 
The term ‘ ‘ acquisition ” of land is used in legislation only in the bense of the com- 
pulsory acquisition of land enacted in the Lart Acquisition Act, 1894,orethe compulsory 
purchas% of land known to the English law. The term “ requisition ” means a dominion 
œ control of the property, and not the acquisition of rights of ownership therein. 

A The Mecndros,! Franca Fenwick & Co. v. The King,? referred*to, 
The diasenting judgment of Latham C. J. in Tke, i eee oe Army 
v. Dalsiel,? followed. 
‘The sequiaiiion of iania not facioded An. nui ie Gt en ancillary’ og bade cities 
which can fairly and reasonably be said to be comprehended in the item of compulsory 
acquisition of land (item No, 9, List II) or of lang (item No. 21, List I). ° 
In item No, 21, List II, the amplification and explanation of “land”, by “ that 
is to say, rights in and over land, etc.” is restrictive de limitative of the general topics 
or category of legislation “ land”. 
The expremion ‘ ‘tighta in and over immoveable property” used in a 299 of the 
Government of India Act, 1995,’ means proprietary rights in the ense of right, title 
and interest therein and not the personal rights to temporary use and possession of 
land which are the rights vested in the Ggvernment by the requisition of property. 


with regard to the requisition of land as comprised ‘in a. 2 (2) (xxiv) of the Defence 
of India Act, 1939, or the Governor General to make r. 75 A of the Defence of Indja 
Rulgs, 1939, in the absence of any public notification by the Governor General under 
s. 104(7) of the Government of India Act issued by*him in the exercise of the residual 
powers of leglalation ani eaxpomeigg¢the Central Leyilature to enact a lew with 
reference thereto. 

Therefore, tha enactment of s, 2 (2) (xxv) of the Defence of India Act and r.. 5A 
of the Defence of India Rides with respect to the requisitioning of immoveable property 


1 [1925 8L z 3 68 Com. L. R. 261. 
2 Han] 1K B. 458. 
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without a public notification by the Governor General under a 104 of tha Government 


“of India Act, 1985, is ultra vires the Central Begialature, . ` 


The words “any property moveable or immoveable”, used in a 2 (2) (xxi of 
the Defence of India Act, include all kinds of property, land, building, machinery and 
chattels of any ‘kind, and anything that can be described as property, including a 
busingss and its goodwill which are the essential ingredients of a commercigl undertaking. 

In the matier of the Continmyal Hotel in Calcutta, followed. 

The Laakore Electric Supply Company, Limited, Lahore v, The 1 eanet of Purfab,2 
dissented from. 

r E Ap sata Gi tie he aie N eae ea 
to be complied with. It ig therefore, the bounden duty of any authority or person 
acting in pursuance of the Act to interfere with thesordinary avocations of life and 
ee ge ene enna eon: War Cae O ES 


Seen OE A Acie Maat nab oda ead Ga eens GE Wie eee 
conferrdd by or under the Defence of India Act shall ba called in question in any Court. 
In order, however, that an order ahould not be called in question in any Court, that order 
must be «nade in accordance with the power conferred by or under the Act. If the 
ee a ee ee 
or has been mads in the colorable exercise of the erred by or under the 
Act, or is made for a cOllateral purpose and not bona fide, it is not an order made 
in the exercise of the power conferred by or under the Act and will not be protected 
under the section. 

The Lahore Electric Supply Company, Limited, Lahore v. The Province of Punjab, 
Secretary of State for India v. Mask & Co. Rex v. Brixton Prison (Governor) : Sarmo, 
Ex parte,’ Roberts v. Charing Cross, Euston, and Hampstead Railway Co.,¢ Galloway v. 
Mayor and Commonalty of London! and Kewalram v. Collector of Madrds,® referred to. 
The expression “any law for the ‘ime Being in force” used in proviso (b) to 
a 45 of the Specific Relief Act, 1877, should be read as “ Royal Charter, Statute ar 
Common Lat” as known in England, ie. not only the statute or the enactments of 
the Indiane Legislature but also the cofamon law of the land which is being administered 
by the Courts in British India. e 
Commissioner of Income Tax, Bombay v. Bombay Trust Corporation, Limited* 
and Sharkarlal v. Municipal Commissioner of Bombay,1° referred to. 

The phrase * specific and adequate legal regnedy” as used in proviso (d) to a, 4 
“of the Specific Relief Act means a remedy which is equally convenient, speedy, beneficial 
and effectual Where no such specific and adequate legal remedy exists, it is open to 
a person to file an application for obtaining an order under the section. - 

In re Nathan, In the matter of G. A. Nateson-and K. B. Ramanathan, 3 and In re 
Manick Chand Mahata v. The Corporation of Calcutia and the Calcutta Improvement 
Trust, referred to. 

Clause (f) of a 45 is enacteéd to meet cases in which the party against whom an 
order under the section is sought was merely acting as the agent of the Secretary of 
State, thes Central Government, the Crgwn Representative, or any Provincial Govern- 
ment, and besides owing his duty to his principal owes no duty whatever to the subject. 
In cases in which, apart from such agent owing such duty to his principal, he also 
owes a duty to the subject, the Coust has jurisdiction to issue an order unde? the section. 
Rex v. Speyer: Rex v. Casseii# In re Manick Chand Makala v. The Corporation of 
Calcutta and The Calcutta Improvement Trusis and Ekambara v. Madras Corpora- 
ie e 


Se ee 

ee cutia Case unreported. a 39 Bom. L. R. 
G98) PE Re Bah G87, P3- 1 41 Bom. L. R gil 
120l Med, Lah. 617, FB. lle e TE B, D. 461. 
TIO 599 (191§) L L. R. 40 Mad. 125. 

s. c 42 Bom. L. R, 767,Pr.c 13 (199T),1 L. R. 48 Cal 916. 
[1916] 2 K. B. 742. 4 [1916] 1 K. B. 5%. 
eR L 732. 15 ie I. L. R. 48 Cal. 916 
1866) LR IHL 4 16 [1927] A. L R Mad. 22. 
[1944] A, L R. Mad. 285 
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is omcemed is not acting rpérly ‘ss a servant of the Crown thoogh he happens to be 

a public efficer in the employ of Govefnment, where no claim is made against the Crown 

® nor aby proceedings taken for enforcing the satisfaction of the claim upon the Crowgy. 

** The Quem v. Lords Commissioners of the Treasury, and Commissioner of Income Tax, 
Bombay v. Bombay Trust Corporation Lismited,? peferred to. 


Tue question that arose in the case was*whether s. 2(2) (xxiv) of the Defence of, 
India Act, 1989, and r. 75A of the Defenc# of India Rules, 1939, were ultra pires. The 
sectiore as well as the rule are set out in the judgment. Government Notification No. 
1336—O. R.|1]42 {Gazette of India, Part I, p- 769, dated April 25, 1942) runs as 
follows +— ee 

“In exercise of the powers conferred by sub-section (4) of section 2 of the Defence of 
India Act, 1939 (XXXV of 1989), the Central Governmen® is pleased toedirect, that with 
effect from the 16th May 1942, the powers gonferred by it by mile 75A of the Defence 
Si iar es gpa ee renee eT a 
e ane e ere peat an aber ee conditions, | 
if any, specified in the second column of the said Schedule.. 





Schadule. 
Authorijge? | e Class of property and conditions. 
a e 
3. All Collectors Any land or any building, part of a build- 


ing or other premises together with any fix- 
>? eS ra tures, fittings and“furniture or other thirlgs 
1 7 therein, within their respective districte.” 





e J 

The petitioners were tenants of Shops on the groundfloor of a house named 
“Dhanraj Mahal” on Apollo Bunéer in Bombay, and carried on the business there 
of a restaurant known as the ‘Kokwah Chinese Restaurant’. 

On February 16, 1945, the respondent, the Collector of Bombay, served a notice on 
the petitioners, requisitioning the premises in their occupation. The notice was in the 
jollowing Same: 

“Wheres it is neoemary for the efegt proweeuton of the war to requisition the property 
specified in the schedule hereto appended. 

Now, therefore, in exercize of the powers conferred by r. 75A(1) of the Defefce of India 
Rules, read with Notification of the Government of India, Defence Co-ordination Depart- 
ment No, 1336| (OR) |1|42 dated April 25, 1942, I. N. A. Faruqui the Collector of Bombay 
do hereby requisition the said property and direct tha? of the sald property be 
deliverad to the Commander 167 L of C sub-area forthwith subject to the following condi- 
tions :— 

(1) The property shall be continyed in requisition during the period of the present war 
and six months thereafter or for such shorter period as may be specified by he Commander 
167 L of C sub-area. 

(Z) Any alterations or additions may be made for the purposes of the requisition on the 
land comprfed in the property but they shall b€ rengjowed before the property is requisitiozied. 
(3) The property shall be restored to the owner as fan as possible in the same condition in 
which it was on the date on which the Commander 167 L of C sub-area was put in posses- 
sion of jt and if the property has deteriorated dompensation shall be paid in respect of the 


e 
. (4) Sach compensation as ygy be by agreement shall be paid the owner of 
the property and, in the event of reach agreement, such compensation as may be 
determined under the provisions of the Befence of India Act, 1989, or the rules thereunder” 


On February 19, 1945, the petitioners applied to the High Court, praying among 
1 (1872) L. R. 7 Q. B, 387." z= 2 (1986) 39 Bom L. R. 18, Pc. 
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(2) That the. respondent be orderei and diregted by an order and infunction of his 
WOWble Court under a, 45 of the Specific Relief Act, 1877, to forbear from enforcing rad|or 
executing the said requisition order dated February 16, 1845, and from enforcing delivery of 
possession of the said premises as dicted the said requisition order andlor from taking 
other stepe or proceedings under or in respect of the said omer.” 


V. F. Taraporewalla, with M. M. Jhageri and C. N. Daj, Prepa 
C. K. Daphtery, Advocate General, and G. N. Joshi, for the regpondent. 


BHAGWATI J. The petitioners carrying on business in partnèrehip in 
Cite ioe oe fe 
Bunder, Bombay. They havé been occupying shope Nes. 1, 5 and 11 on the ground- 
floor of the Dhanraj Mahal and have been conducting thg business of the restaurant 
sinceNAdarch 22, 1044, when they purchased thé restetirant together with its para- 
«phernalia and goodwill from the previous owfers themof on payment of a sum of 

T= eRs. 42,000. The restaurant has been in existence in any event from and after May 
1942 when the previous owners stopped their business of curios which they had been 
carrying on there along with the business of restaurant and the whole premises 
for their user as a restaurant. The’ restaurant employs t twenty-four servant 
and is fitted up witf costhy fixtures, fittings and furniture which has been installed 
therein. It also enjoys considerable goodwill in so far as it commands a great repu- 
_ tation and caters for a lage clientele including members of the fighting forces of 
tiie Allied Nations. It has a large establishment and is one of the leading Chinese 
restaurants in Bombay. . 

It appears that the entire land and the building thereon known as the Dhanraj 
Mahal was requisitioned by the Collector of Bombay by his order dated April 7, 1942, 
and except the ground floor the upper floors have been since then in the actual occu- 
pation of the officers of the Royal Indian Navy and the members of their families. 
When such requisition was made the Government entered into the possession of the 
upper floors of “Dhanraj Mahal and continued tœ manage the same through one 
Homiyar Dhanjishaw Broacha whose services were transferred by the owner of the 
Dhanraj Mahal to the Government. The shops on the ground floor appear, howeves, 
to have remained in the possession of the owmr and he employed his own manager 
to look after the said shops who prepared the bills and recovered the rents from the 
tenants of the shops on the ground floor. 

On or about May 31, 1944, a month’s notice was served on the proprietor of ‘the 
Kokwah Chinese Restaurant requiring the proprietor to vacate the premisea at the 
end of June, 1944, as the premies in his occupation were required reasonably and bona 
fide by the Government for the Royal Indian Navy. Correspondence thereafter ensued 
between the then attorneys of the propriétor of the Kokwah Chinese Restaurant 
and the Solicisors gf the Central Governmant at Bombay on behalf of the Government. 
It seems to have been realised by the Government that they could not so terminate 
the tenancy of the proprietors of the Kokgvah Chinese Restaurant and the jntention of 
the Government to acquire possessidn “of the premises of the Kokwah Chinese Restaur- 
ant came to an unnatural end. It appears that thereafter on October 21, 1944, the 
Gollector of Bombay, the respondent herein, addressed a letter to the proprietor of the 
Kokwah Chinese Restaurant, Dpanraj Mahal, calling upon him under r. 75A(5) of 
the Defence of India Rules, ee a ae : 
tion on the various points therein men ith regard to the restaurant. This 
letter was addressed by the respondent in confiection with the propgeed requisition 
of ‘the Kokwah Chinese Restaurant under the Defence of India Act. By his letter 
dated November 13, 1944, the first petitioner furnished the requisite information to 
the respondent wherein he disclosed the names of the petitioners as the proprietors of 


, i . d 
1945.] ` TAN BUG,TAIM Y. COLLECTOR OF BOMBAY (0. © aes J. 1015 


the said restaurant, pointed pit that the fixtures, fittings, goSdwill of the restaurant 
had been botight over by the petitioners ‘from its previous owners in March, 1944, at a 
pf Rs. 42,000, enclosed a list of trockery, furniture and provisions bought ove? 
> at the time of-the sale, also poigted out that since the premises were rented by the 
Previous owners expenses had been incurred for the*fitting up of kitchen, staircase and 
otifer fixtures and the premiseg,had been decbrated and fitted up for the purposes of a 
Chinese restarfrant which expenses had Deep included besides the goodwill in the 
price paid by the present owners to the nrévious owners of the restaurant, and also 
intimated to the respondent the net monthly income of the restaurant which was 
estimated at Rs. 1,000 per month. ee 
‘After the emhange of thie eamempondence belwven the proudetor oF the Kokwali 
Chinese Restaurant and the respondent in October-November, 1944, *the respondent 
served on the proprietors of the Kokwah @hinese Restaurant an order being order 
No. MILY-86 bearing date F 16, 1945. It was marked “ Very Jlagtnt”, 
intimating to them that in the exercise Bf fhe powers conferred by sub-r. (1) of r. 75-A 


of the Defence of India Rules, read with notification of the Government of India,e ™ 


Defence Co-ordination Department, No. 1336]OR]1/42, dated April 25, 1942, the 
Tespondent requisitioned said property and directed possession thfreof to be 
delivered to the 167 L of C sub-aréa forthwith, subject to certain condi- 
tions therein mentioned. On the second page of the said order were printed instruc- 
tions to the owner and tenant, viz. the proprietors of the Kokwah Chinese Restaur- 
ant, that in the event of failure on their part to hand over possession of the requisi- — 
tioned property on this date, steps to enforce compliance with the above order would 
be taken through the police without further warning to them, that the police had 
instructions to use such force as may in their opinion be reasonably necessary for 

eecuring compliance with the said ordgr, vide r. 132 of the Defence of India Rules, 

Saas Givi guard a GCA as Geer ae cae nT 
imprisonment which may extend tò three years or with fine or with both, vide 
f£. 70-A(7) of the Defence of India Rules. This order dated February 16, 1945, was 
served on the proprietors of the Kokwah Chinese Restaurant immediately thereafter. 
The petitioners therefore filed this petition on February 19, 1945, asking that the 
respondent be ordered and directed by an order and injunction of this Court under 
a. 45 of the Specific Relief Act, 1877, do forbear from enforcing andlor executing the 
requisition order dated February 16, 1945, andlor enforcing delivery of pogsessioh of 
e the premises as directed by the requisition order, andJor from taking any other stepe 
or proceedings under or in respect of the order ; for costs, and further and other reliefs. 
An application for an interim injunction in terms af prayer (b) of the petition was 
made on the very same day, February 19, 1945, to Íe and on that application, I 
granted a rule sisi and interim injunotion in terms of prayer (b) of the petition, 
making it returnable on Friday, February 23° 1945. 

In paragraph 5 of their petition the petitionera contended that 1 75A of the 
Defence of India Rules appears to have been framed by the Central Government in 
_ the erercisg of its powers under s. 2(2) (xgiv) of the Defence of India Act, that 
“ requisition” was a distinct and separate category of legislative powers, that requi- 
sitioning of property was not covered by or included ig any entry in the three lisis 
contained in ach. VII to the Government of India Act, 1935, that the Central Legis- 
lature Was not competent atid had no authority to legislate in respect thereof, and 
_ that therefore the said order had no legal foundation in law, was slira gires, bad and 

inoperative in law. Without Prejudigant their contentions, the petitioners contended 
in paragraph 6 of their petition thS by means of the order which purported to D8 
made under r. 75A and apperently referred to and was issued in respect of ‘he 
premises, the real and true aim of the respondent was to aim at and affect their 
business and undertaking which they had been carrying on at the premises, that the 
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object of the respondefit was really and truly to curb, control and proceed againkt 
the business and undertaking of the petitioners and that he had, therefore | no 
jucisdiction, power or authority to proceed ufider r. 75A, the only way in whigh he 
could have acted in the matter having been to proceed under r. 81 of the Defence * 
of India Rules, and that thereforesthe order of the respondent being without jurisdit- 
tion, power or authority was illegal, ulird vires, invalid and inoperative in law. he 
petitioneys also contended in paragraph 7 and 8 of their petition that by reason of 
the various allegations made in paragr@pp 7, the order had been issued ‘by? the 
respondent not for the bona fide purpose mentidhed in the order®viz. efficient prose- 
cution of the War, but for te purposé of stifling and limiting the business of Chinese 
Restaurant-keepers in the Fort aręa and that the order had not thus been made bona 
fide for the purpose for whith it purported to have Been made, but was -passed for 
a collateral purpose, and that therefore ethe same was illegal, void and inoperative 
in late, The petitioners lastly contended in paragraph % of the petition, without preju- 
dice to all their other contentions, that the ordr was passed requiring the petitioners 
= to hand over possession “forthwith” and no reasonable or proper time was granted 
to them for the purpose of delivering the premises under the order, that the respondent 
was bound to act in such a manner as to interfere with ordinary avocations of 
life and enjoyment of property as Mttle as possible, that respondent had acted 
in such a way as to*cause. the greatest inconvenience and hardship to the petitioners 
and that therefore having disregarded the provisions of 8. 15 of the Defence of India 
Act, the order was in any event illegal, void and inoperative in law. It was on the 
basis of these contentions, which I have herein set out, that the petitioners submitted 
that their case fell within the provisions of s. 45 of the Specific Relief Act and asked 
for an order and injunction of this Court in terms of prayer (a) of their petition. 
_ The rule misi was served on the respondent, and he filed an affidavit in reply. on 
March 1, 1945. The respondent contended in the first instance that the petition was 
misconceived and incompetent.‘ Without prejudice to this contention he denied the 
several allegations and contentions set but in the petition. He denied that he or the, 
Government Gesfred to discriminate against the owners of Chinese restaurants, but 
stated that on the contrary the premises were bona fide required by the Government 
for the purpose stated in the requisition order. He further stated that although the 
order required the petitioners to hand over pessession “forthwith” of the premises 
in fheir qecupation, he would, as in other cases, have given a reasonable time to 
the petitioners to vacate and give possession of the premises to the Commander 167 L e 
af C sub-area if the petitioners had requested him to that effect instead of rushing 
to the Court. He submitted that the action taken by him was perfectly legal and 
proper under the Defence of Idia Act and the Defence of India Rules, that the peti- 
tioners had entirely misconceived their remedy and prayed that the petition should 
be dismissed with costs. The petitionfrs filed an affidavit. in rejoinder reiterating 
their allegatigns and contentions with regard to the alleged discrimination by the 
respondent exercised by him against the owners of the Chinese restaurant keepers 
and also stating that when the previous, Chinest restaurants had been rpquisitioned 
the respondent had been approacMed with a request to give reasonable time when 
the respondent had stated that it was not in his hands to do so and suggested that 
the Chief Secretary to the Government of Bombay might be approached in that 
behalf. It was also stated thaț on the present occasion the Chinese Cons whose 
assistance was sought by the petitioners | sooth a Saami orapw ine 
the Government of Bombay who, however, fis inability to do anything in 
fhe matter. It was submitted that the requisitiim order was void, inoperative, illegal 
and ultra vires and should be set aside. 
The rule came on for argument before me on March’ 24, 1945, when Mr. Jhaveri 
appeared for the petitioners and Mr. G. N. Joshi appeared for the respondent. At 
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that hearing Mr. Jhaveri applied for an adjournment- for hearing upon testimony 
of witnesses to be examined in like marfher as in a suit ùnder r. 582 of the High Court 
Rifles. Me gaid that he wanted to prove (a) that two Chinese restaurant-keepers 
were served with such notices agd their premises were requisitioned and that the peti- 
toners’ was the third Chinese restaurant requisitioned by the respondent, and (b) that 
the respondent served notices om only Chifiese restaurant keepers and not on others 
belonging to eny other natiGnality with % view to discriminate against the Chinese 
restaurant keepers. There being a dispute asto the facts between the petitioners and the 
respondent,-I adjgurned the matter for ‘hearing upon testimony of witnesses to be 
examined in like manner as in a suit and fixed the rule gorehearing on Tuesday, April 
3, 1945. The ‘tule accordingly*came on for hefirjng before me on April 3, 1945, 
when Mr. Jhaveri appeared for the petitioners and St Jamshedji Kanga appeared 
for the respondent. After Mr. Jhaveri had read the petition and affidavits Sir 
Jamshedji Kanga applied thas the question whether the petitidn lies under f the 
Specific Relief Act should be tried a®a ‘preliminary issu. I directed that that issue 
be tried as a preliminary issue and thereupon Sir Jamshedji Kanga addressed argue 
ments in support of his contention. Whilst the arguments had proceeded for some 
time, I asked Mr. Jhaveri whether, in view of the fact that the petitioners had 
contended in paragrap% of their petition that the enactment of s. 2, sube. (2), 
cl. (xxiv), of the Defence of India Act and r. 75A of the,Deferme of India Rules was 
challenged as ultra vires the Central Legislature, it may not be necessary to make the 
Central Government a party to this petition. Mr. Jhaveri stated that he would 
consider that aspect of the question but wanted time in order to enable him to do %0. 
I aleo pointed out to counsel appearing for both the parties that under r. 584 of 
the High Ccurt Rules I had the power to direct that the present petition and rule 
should be served on the Central Government in view of Whe contentions taken by the 
petitioners in paragraph 5 of their petition. Sir Jamshedji Kanga then stated that 
the Solicitor to the Central Governfnent at Bombay ‘who was then ip Court and was 
instructing him on behalf of the respondent, was prepared to waive service of the 
rule and was willing to instruct counsel on behalf of the Central Goterfiment to argue 
the mle if the Court was of opinion that the rule should be served on the Central 
covernment under r. 584 of the High Court Rules. I then adjourned the rule to the 
Monday following, ie, April 9, 1948, to enable Mr. Jhaveri to make up his mind 
whether he would make the Central Government a party to this petition. e 7 

The rule ultimately came on for hearing and final disposal before me on June 
13, 1945, when Mr. ‘Taraporewalla appeared with Mr. Jhaveri and Mr. C. N. Daji 
for the petitioners and the Advocate General and Mr. G. N. Joshi appeared for the 
respondent. At the very commencement of the heafing Mr. Taraporewalla stated 
that he had considered the position and had come to the conclusion that neither 
the Government of Bombay nor jhe Centrfl Government were necessary parties to 
the petition and his client did not want Jp serve the rule on them fn view of the 
above statement of Mr. Taraporewalla I also did not think it necessary to direct 
that the rule should be served on -the tral Government and, put the petitioners 
to the risk of having had to pay their costs in the évent of the petition being dismissed. 

The Advocate General for the respondent contirlued the argumente on the preli- 
minary issue as to whether the petition lies ynder s. 45 of the Specific Relief Act. He 
adoptel all the arguments "which had been advanced on the previous occasion by 
"Sir Jamehedji Kanga and made a further submission that the petitieners were not 
"entitled to maintain this petition a. 45 based on the alternative submission 
like the one which the petitioners made in paragraph 6 of the petition, and that 
if the petitioners wanted tq Urge their main contention which they had set out in 
paragraph 5 of the petition, viz. that the enactment of s. 2 (2) (xxiv) of the Defence 
of India Act and r. 75A of the Defence of India Rules was ultra vires the 


R. 128, . 
. 8 


es 
(3 l > 


1018 ° THE BOMBAY LAW REPORTER. . [VOL XLVI. 


. ¢ 
Legislature, they could fot fall back upon the alternative contention which they had 
set out in paragraph 6 of their petition. He submitted that the petition disclosed 
nbseause of action, was misconceived and ahou be dismissed with costa. ° ~.,° 

Mr. Taraporewalla in reply urged that there was no provision of law which prevented = 
him even in a petition under a. 45 bf the Specific Relief Act from relying upon alter: 
native contentions and eubmisaions for the purpose of the relief which he pray€d 
for under<hat section. Ha also pointed gut that in.any event in paragfapha 7 and 8 be 
of their petition the petitioners had chaħepged the said order dated Februđry °12, 
1945, æ issued by the respondent for a collater§l purpose and mala fide and that 
under the authority of a dbciion of thè Calcutta High Court in Prosad Chuhder De 
y. Corporation of Calcutia, he was entitled to an order under s. 45 if’ the allegations 
and contentions’ set out in pdragraph 8 of the petition were substantiated by him. 
He further etated that eyen under paragraphs 9 and 10 of jis petition the petitioners 
were bweidle] to contend that the order was illegal, vołd and inoperative in law as 
offending the provisions of s. 15 of*the Defenc® of India Act and that in no event 
was there any justification for the Court’s holding that the petition could not lie 
under s 45 or was misconceived as contended by the respondent. On a further 
discussion thê Advocate General agreed with this point of.view and stated that in 
view of the decision of the Calcutta Hfgh Court in Prosad C. er De v. Corporation 
of Calcutta’ cited by “Mr. ‘Raraporewalla, he would not contend that the Court could 
decide the matter on the preliminary issue, and accordingly I ordered that the matter 
should proceed on the merits. 

Apart from the argumerits which were advanced before me by both the parties in 
an elaborate and exhaustive manner on the various points of law arising on this 
petition and which I shall deal with hereafter, there were two questions of fact on 
which evidence was led by both the parties, viz, (1) whether there was any goodwill 
attaching to the Kokwah Chinese restaurant, and (2) whether the respondent was 
guilty of any discrimination as against the owners of Chinese restaurants. 

As regards the first question, whether dhere was a goodwill attaching to the Kokwah 
Chinese Restaurafit, the first’ petitioner gave evidense himgelf and also called Chen 
Hin Hong who is the manager of the Chinese Museum situate at Apollo Bunder in 
the building next door to the Dhanraj Mahal. The first petitioner stated that ha 
had purchased this restaurant from the previous owner thereof in March, 1944, for a 
consideration of Rs. 42,000. He produced a document executed by the previous owner 
in his favour on March 23, 1944. He also deposed to the fact that his restaurant , 
commanded a very good clientele, had a central situation and was situated in the 
building the upper floors of whiclke were occupied by Naval employees and was very 
popular, The Advocate General tried in his cross-examination of the first petitioner 
to show that this restaurant had a majority of its clients from the military personnel, 
that it was only after the present war that there was a brisk demand for restaurants 
and in particular those serving Chinese fpod, that there was besides the business 
of the restaurant which was taken over by the petitioners from the previous owners 
thereof a business of selling curios the valpe of which was also comprised ip the sum 
of Ra. 42,000 paid by the petitioner$ fb the previous owners, and that therefore there 
was nothing like a goodwill attached to the Kokwah Chinese Restaurant which the 
petitioners could claim. Chen Hin Hopg, the manager of the Chinese Museum, 
deposed to the fact that the restaurant was run side by side with the curids shop 
up to about fwe or six months after the advent of the war, but that the busines’ 
of the restaurant having been found to be Migurishing one the then owners had 
stopped the business of selling curios and the bffsmess that was thereafter conducted 


was’ mainly that of a restaurant though some remnadhtg of the curios which they 
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aimady had used to be there In the shop. He alo stfted that the Kokwah 
Chinese Restaurant enjoyed+a very gfod clientele and was tun on a fairly large 
scale, meaning thereby that a considerable goodwill was attached to the Kolwah 
Chifese Restaurant. In the crpeaexamination of this witness alo the Advocate 
General tried to ehow that the increage in the custom was mainly due to the increase 
that people speociated with nice decoratfon and good food the name “Kokwah” 
intending thereby that there was no goodwill attached either to the premisea or the 
Dame of the Chimeae Kokwah Restaurant. In the re-examination of this witness 
when Mr. Taraporewalla asked the witness if" people went to the Kokwah Chinese 
‘Restaurant because of the narbe Kokwah or becguse the Chinese restaurant was 
situated in’ those premises? ”,. the Advocate General oBjected to that question being 
asked by Mr. Taraporewalla to the witness, saying,that the witness was not the 
person who could say wh¥ people visited the particular restaurant, and jimas only 
the people visiting the restaurant wħo ‘could say that or it was only the persons 
connected with the conduct of the restaurant who could say that, but certainly noè 7 
the witness. While upholding the objection of the Advocate General to this question 
I could not help ing that the objection also went to the root df the answer 
which he had elicited if the crose-examination*of the witness, viz. people associated 
the nice decoration and the good food with the name’ Kokwah® as according to him 
the witness was certainly not competent to say anything in that behalf. In answers 
to the Court this witness definitely stated that people did not visit the restaurant 
because it was named the Kokwah Chinese Restaurant, it waa not the name tttat 
attracted the customers but it was the good food that was served there. It had a 
good situation with the Yacht Club on the one side, and with the Green’s Hotel on 
the opposite side. There were the nayal offigers’ quarters*in the building itself, which 
enjoyed the central position having regard to all the circumstances named by him, 
in effect suggesting that the restaurant commanded a’ goodwill. , 

- On behalf of the respondent one Homiy&r Dhanjishaw Broacha was examined 
as a witness. He was the manager of the building up to May, 1942, when the upper 
floors of the same were requisitioned by the Government. He stated that the name 
Kokwah Chimese Restaurant had been adopted by the owners of the restaurant 
only in the beginning of 1944 the sane having been run in other names prior thereto. 
He further stated that the business of a restaurant had been carried on is the whole 
of the premises only after May, 1942, the business carried on prior to that date 
having been that of a restaurant as well as of a curios shop conducted side by side 
by the then owners thereof. In the crose-examination of this witness it was elicited 
that he had nothing to do with the shops on the grouħd floor of the Dhanraj Mahal 
or the tenants thereof or with the preparation of the bills or the recovery of the rents 
thereof after May, 1942, as the management &f the shope on the ground floor was being 
looked after by the manager in the employ,of the owner after May, 1942, his services 
having been transferred to the Government when the upper floors of the Dhanraj 
Mahal were requisitioned by the Governmpnt in 1942. The ome thing which was 
established’ in the evidence of this witness was that after May, 1942, the business of a 
restaurant was the sole business carried on in these premises, that it was largely 
frequented by military personnel as well as the civil population and that the custem 
commanded by the nestauraft was fairty large. ` . 

` Aa regards the second question whether the respondent waa guiltyeof any discri- 
` mination as against the owners of feMfinese restaurants, the first petitioner was not 
able to lead any evidence which wod go to ehow that such discrimination was ever 
resorted to by the respondept! The respondent, on the other hand, put in certain 
correspondence which had taken place between the petitioners’ attorneys and his 
attorney between March 29, 1945, and April 3, 1945, wherem the petitioners’ 
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attorneys demanded particulars of the requisition orders served on Chinese restauraft 
‘keepers and om keepers of restaurants in the Fort localtty belonging tẹ dther nation- 
alities, which particulars were fumished by the respondent's attorney to’ the aeti- 
tioners’ attorneys along with the letters.dated Maneh 31, 1945, and ‘April 3, 143. ° 

These particulars demonstrated tHfat besides the two Chinese restaurants which had 
been already requisitioned a number of ‘restaurants belonging tS Iranis and owfers 
of other «nationalities were algo requisitioned by the respondent. Tifese statements 
were not challenged by the petitioners dnd were sufficient to prove that thtre*was 
no discrimination exercised by the respondent a8 against the owmers of the Chinese 
restaurants as alleged by ‘the petitigndts. ‘ s 

On this evidence I have come to the conclusion that the petitioners purchased the 
Kokwah Chineŝe Restaurant from the previous ownersethereof together with its good- 
- will for a sum of Rs. 42,000 and a substantial portion of fhat sum of Rs. 42,000 was 
paid Yemée goodwill of that restaurant. Ag to What efact sum out of the Rs. 42,000 
Se represented the goodwill of the restaurant, it Will be for whoever is concerned in the 

efuture with the determination of the value of the goodwill to consider. Suffice it to 
say that there was a goodwill attached to the Kokwah Chinese Restaurant and the 
premises occupied thereby, that the value of it was a of the consideration of 
Rs. 42,000 paid by the petitioners td’ the previous owners f and that the good- 
will which is attaché to the premises is a distinct and valuable asset and property 
of the petitioners. 

I have also come to the conclusion that the petitioners have failed to establish 
that the respondent was guilty-of any discrimination against the owners of Chinese 
restaurants and that the requisition order dated February 12, 1945, cannot be challeng- 
ed at all on that ground. 

There thus remain to bé disposed of eby me, three substantial pointe of law which 
have been the subject-matter of great contest between the parties: (1) whether the 
enactment of 8. 2 (2) (xxiv) of the Defence of fndia Act and r. 75A of the Defence 
of India Ruleg is ultra véres the Centwal Legislature ; (2) whether even if r. 75A of, 
the Defence of fndia Rules is intra vires the powers of the Central Legislature, the 
requisition order dated February 12, 1945, is illegal, void and inoperative in law by 
reason of the respondent having no jurisdiction, power or authority to iseue the eame 
under the provisions of r. 75A of the Defenee of India Rules; and (3) whether 
the Tequigition order dated February 12, 1945, is illegal, void and inoperative in law 
as contravening the provisions of a. 15 of the Defence of India Act. If the answer , 
to some or more of the above questions is in favour of the petitioners, the further 
question which would arise for my consideration would be (4) whether, even if the 
requisition order dated February 12, 1945, was illegal, void and inoperative in law 
on some or more of the grounds abovementioned, the Court has power to issue an 
order against the respondent under s. 45‘of the Specific Relief Act. 

The first questiqn, therefore, which I hage got to consider is whether the enactment 
of s. 2 (2) (xxiv) of the Defence of India Act and r. 75A. of the Defence of India 
Rules is ultra vires the Central Legislature. This question was very hotly contested 
between the parties before me arti Yery elaborate and exhaustive arguments were 
addressed by both the parties to me extending over several hearings. The deter- 
mination of this question depends on the construction of the Government of India Act, 
1935. It may not be out of plage therefore to refer to the relevant provision’ of the 
Government of India Act, 1935, which have been canvassed before me. ` 
e Part II of the Act deals with the Federtigg of India including in ita various ` 
chapters provisions as to the Federal Executive, fhe Federal Legislature, the Legislative 
povfers of the Governor General and Provisions in cła of failure of Constitutional 
Machinery. Part IIT of the Act deals with the Governor's Provinces including in ite. 
various chapters the provisions as to the Provincial, Executive, the Provincial Legisla- 
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ture, the Legislative Powem*pf Governors and the Provisions in case of failure of 

Cogstitutional Machinery. Part V of,the Act deals with Legislative Powers and is 
» impetant for the purposes of this petition. 

„Section 99 therein enacts tha? subject to’ the provisions of the Act, the Federal 
Legialature may ‘make laws for the whole er any part of British India or for any 
et Se ore E e many dake Jaye tot e Oe 
for any, part thereof. ` 
Section 100 (1) enacts that notwjthstanding anything in the two next succeeding 

the Féderel Legislature has, and æ Provincigl*[egislature has not, power 
to make laws with respect to any: of the mattes enumerated in List I in the 7th 
schedule to the Act (hereinafter called the “ Federål Legislative List"). 

Section 100 (2) enacta that” notwithstanding anything in the next succeeding sub- 
section, the Federal Legislatarg, and, subject to the pmefeding sub-section, a Proyincial 
SSE ay Tete pone io make ere wit epee D aayat Pe at ee 
ed in List III in the schedule (hereinafter called the “ Concurrent Legislative List”). 

Section 100 (3) enacts that subject to the two preceding sub‘sections the Provincial’ 
Legislature has, and the Federal Legislature has not, power to make laws for a 
Province or any part thesé>f with respect to any,of the matters enumerated in List II 
in the schedule (hereinafter called the “Provincial Legislative List”). 

These are the three lists, the Federal, the Concurrent and the Provincial Legislative 
Lists enacted under s 100 of the Act which lay down the subject-matters of the 
Federal and the Provincial laws. 

Gecitin 107 enade that notwitliscanding Anything: in die preceding saon BE the 
chapter, the Federal Legislature shall, if the’ Governor General has in his discretion 
declared by Proclamation (in the Act referred to as a “ Proclamation of Emergency ”) 
that a grave emergency exists wherelfy the Security of India is threatened, whether 
by war or internal disturbance, have power to make laws for a Province or any 
part thereof with respect to any of the matters enumerated in the Provincial Legis- 
e lative List: Provided that no Bill or amentiment for the purposes aforesaid shall 
be introduced or moved without the previous sanction of the Governor General in 
his discretion, and the Governor General shall not give his sanction unless it appears 
fo him that the provision proposed t be made is a proper provision in view of the 
nature of the emergency. 

Section 102 (4) enacts that a law made by the Federal Legislature Which “that 
è Legislature would not but for the issue of a Proclamation of Emergency have been 
competent to make shall cease to have effect on the expiration of a period of six 
months after the Proclamation has ceased to operate, except as respects things done 
or omitted to be done before the expiration of the said? period. 

Section 104 deals with what are called the Residual Powers of Legislation. It enacts 
that the Governor General may By public notification empower either the Federal 
Legislature or a Provincial Legislature to Yhact a law with respect*to dhy matter not 
enumerated in any of the Lists in the 7th Schedule to the Act, including a law impos- 
ing a tax mot mentioned in any auch list, and the egecutive authority of the Federation 
or of the Province, as the case may be, shall‘ extemd to the administration of any 
law so made, unless the Governor General otherwise directs. 

It further enacta that in the discharge bf his functions under the section the 
Governor General shall act in his discretion. ° 
There is annexed to the Aotthe Schedule which conaists of the Legislative 
Lists, list (1) being the Federal tive List, list (2) being the Provincial Legis 
lative List, and list (3) being tbe Concurrent Legislative List. These are the relevant 
provisions of the Governmest of India Act which require to be considered in this 
connection. - 

It may not be out of place alô to set out the relevant provisions of the Defence 
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of India Act (XXXV of 1939) and the Defence of Indj Rules made thereunder. 
The preamble to the Defence of India Act says : e e 


“ WHEREAS an emergency has arisen which renders it necessary to provide for speda? © 


enn o cane te ale a a oar Se eee F 
the trial of certain offences : 

Aino, warms’ the: Gorenak Geer in Bin eliscretina ‘hasedadared by by Proglametion under 
sub-sectio? (1) of section 102 of the Government of Thdia Act, 1935, that a grave emergency 
exists whereby the security of India ia threatened by war; 

It is hereby enacted as follews :—” " 

Section 2 of the Defenge 8f India Act provides : A 

(1) The Centyal Government, may,’ by notification in the official Gazette, make such rules 
as appear to it to be necessary or expedient for securing the defence of British India, the 
ee a ee ee ee eee 

pplieseand services essential to the life” of th? community. 

mah Without prejudice to the gener&lity of the powers conferred by sub-section (1), the 


= ‘cules may provide for, ar may empower any authority to make orders providing for, all or 


any of the following. matters, namely :— 


+ + + 


Ce ae moveable or immieable, including the taking 
possession thereof and éhe issue of any orders in respect thereo: 

te Cee ee Ge ea Ce aie 
under sub-section (1) is conferred or imposed upon the Centnal Government shall in suck 
cipcumstances and under such conditions, if any, as may be specified in the direction be 
exercised or discharged— 

(a) by any officer or authority subordinate to the Central Government, or 

(b) whether or not the power or duty relates to a matter with respect to which a Provin- 
cial Legislature has power t make laws, by any Provincial Government or by any officer 
or authority subordinate to such Government, or 

(c) by any other authority. - bs 
Section 15 of jhe Defence of India Ac¥ enacts that any authority or person acting in, 
pursuance of the Act shall interfere with the ordmary avocations of life and the 
enjoyment of property as little as may be consonant with the purpose of ensuring the 
public safety and interest and the defence of British India. Section 16(Z) ` of the 
Defence of India Act enacts that no order male in exercise of any power conferred 
by Or under the Act shall be called in question in any Court. 


Section 19 of the Defence of India Act enacts that where by or under any rule, 


made under this Act any action is taken of the nature described in sub-a. (2) of 
8. 299 of the Government of India Act, 1936, there shall be paid compensation, the 
amount of which shall be determined in the manner, and in accordance with the 
principles, therein set out. It provides in effect for compensation to be paid in accord- 
ance with certain principles for compulsory acquisition of immoveable property, etc. 
Rule 2(11» of the Defence of India Bales defines “ requisition” as meaning in 
relation to any property, to take possession of the property or to require the property 
to be placed at the disposal of the requisitioning “authority. Rule 75A of the Defence 
of India Rules runs as follows :— ° 
(1) If in the opinion of the Central Government or the Provincial Government it is 
necessary or expedient so to do for securing the defence of British India, public safety, the 
maintenañce of public order or the, efficient prosecution of the war, or for maintahfing sup- 
plies and services esential to the life of the community, that Government may by order 
in writing requisition any property, e or expedient in omen with th 
orders as appear to that Government to be or expedient in connection with the 
reqfisitioning : 
AE E paseo eal esa ae ee ee 
as ia referred to in rule 66 or in rule 72 shall be requisitioned under this rule. 
(2) When the Central Government or the Provincial Government has requisitioned any 
e a 

i 


e 
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property unger sub-rule (1), that hee may dai thee property tn GG 
mapner ay maf appear to it to be expedjent, aid may acquire it by serving on the qgmner 
themsof, or where the owner is not readily traceable or the ownership is in dispute, by pub 
lishing in the official Gazette, a mBtice stating’ that the Central or Provincial Government 
às the case may be, has decided to acquire it jn pursuance of this rule. 

t3) Where a notie of acqyjsition is servgd on the owner of the property or published 
in the official Gazette under sub-rule (2), at the beginning of the day onewhich the 
notice i so served or published, the property, vest in Government free from any mort- 
SS oe ee ee ee ee ee 


(4) Whenever in pursuance ef sub-rule (1) or®gub-rule (2) the Central Goverment 
or the Provincial Government requisitions or acquirés any movable property, the owner 
thereof shall be paid such compensation as that Government may determine : 

Provided that, where immediately before tif requisitio, the property waa by vigtue of 
a hire-purchase agreement in tM poestegjon, of a person other than thè owneasffle “Amount 
determined by Government as the total compensatiof payable in respect of the requisition 
or acquisition shall be apportioned between that person and the owner In such manner af 
they agree upon, and in default of agreement in such manner as an arbitrator appointed by 
the Government in this may decide to be just. 

(5) The Central or the Provincial*Government may with a view to requi- 
sition any property under sub-rule (1) or determining the compensation payable under sub- 
rule (4), by order— 

(a) require any person to furnish to such authority as may be specified in the order 
such information in his possession relating to the property af may be so specified ; ‘ 

(b) direct that the owner, occupler or person in possession of the property shall not 
without the permission of Government dispose of it or where the property is a building, 
atructurally alter it or where the property is movable remove it from the premises in which 
it is kept till the expiry of such period as mayebe specified i? the order. 

(5A) Without prejudice to any powers otherwise conferred by these -Rules, any person 
authorised in this behalf by the Cenfral Government dr the Provincial Government may 
enter any premises and inspect such premises of any property therein or thereon for the 
purpose of determining whether, ang, if so, in what manner, an order under this rule should 
be made in relation to such premises or property, or with a view to securing compliance with 
any order mada under this rule. p 

» 2 +% 

(7) PEE IE TEE EE AER S E S E wes 
imprisonment for a term which may extend to three years or with fine or with 

It was urged by Mr. Taraporewalla for the petitioners that the requisition of pro- 
perty which is the subject-matter of a. 2 (2) (xxiv) of the Defence of India Act, which 
ia defined in r. 2(11) of the Defence of India end provided for in r. 75A of 
the Defence of India Rules is a category of legislation by itself, is not included in 
any of the items in the three lists of the seventh schedule to the Government of India 
Act and being, therefore, not within the competence of the Federal or the Provincial 
Legislatures would fall within the residffil powers of legislatiðn Vtsted in the 
Governor General under s. 104 of the Government of India Act` It is common ground 
that the Gevernor General did not issue any’ publig notification empowering the Fede- 
ral Legislature (which by virtue of s. 316 of the Government of India Act is to all 
intents and purposes the Central Legislature exercising those powers which are given 
to the Federal Legislature under s. 100 of the Government of India Act) to enact*a 
law with respect to this matter of requisition of property, and it was therefore urged 
+ that even though the Centrale Legiala passed, by virtue of the proclamation of 
emergency made by the Governor under sub-s. (7) of s. 102 of the Goverm 
ment of India. Act, the Defense of India Act (XXXV of 1989), the enactment of 
the provisions as regards recfuisition of property contained in a. 2(2) (xxiv) of the 
Defence of India Act was ultra vires the Central Legislature. 

The Advocate General, on the other hand, urged that in the present case he was 

e 
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not concerned with requisition of any move&ble property but was qnly concemed 
witir requisition of the leasehold interest in the premises occupied by the Kokwah 
‘Chinese Restaurant, including the landlord’s fittings and fixtures, which was accord- 
ing to him requisition of immoveable property. He contended that the requisition 
of such immoveable property was requisition of “land” which had been definedein 
s. 299(5). of the Government of India Act, 1935, as ifcluding immoveable property 
of every kind and any rights in or over guch property, thus including within bat 
category the leasehold interest in the said premises which were sought to be requisi- 
tioned by the respondent.e He urged that the requisition of “land” was inoluded in 
item No. 9 in list'II of the seventh*schedule which dtalt with the compulsory acqui- 
sition of land ‘and was in afly event included in item,No. 21 in the said list which 
dealt with “land”, that is to gay, rights dn or over land, land tenures, including the 
relation dlord and tenant, and the collection of æn® ; transfer, alienation and 
devolution of agricultural land ; laad improvefMent and agricultural loans ; coloniza- 
tion ; Courts of Wards ; encumbered and attached estates ; treasure trove. He, there- 
fore, urged that the Central Legialature had by virtue of the proclamation of emerg- 
ency under €. 102(1) of the Government of India Act the er to enact the provi- 
sion with reference to requisition of lamd and therefore the of s. 2(2) (xxv) 
of the Defence of Infliia Act was intra vires the Central Legislature. 

By way of preliminary observations on the method of approach which should be 
adopted by the Court in the determination of these rival contentions of both the sides, 
tite Advocate General submitted that the Government of India Act, 1935, was a 
Constitution Act and in the construction of that Act the Court should not approach 
_ the matter in a narrow and a pedantic sense but should give a large and liberal inter- 

pretation to the provisions‘of that Act. «He reljed upon the principles of construction 
which have been.laid down in this behalf in various cases beginning with Britisk Coal 
Corporation v. The King, in which it was observed (p. 518) : 

“ Indeed, in jnterpreting a constituent oš organic statute such as the Act, that construction 
moat beneficial to the widest possible amplitude of its pawera must be adopted. This princi- * 
pie has been again clearly laid down by the Judicial Committee in Henristia Muir Edwards 
v. AttorneysGensral fog Canada. Their Lordships do not conceive it to be the duty of 
this Board—it is certainly not their desire—to qt down the provisions of.the Act by & 
narréw and technical construction, but rather to give it a large and liberal interpretation so 
that the ion to a great extent, but within certain fixed limite, may be mistress in 
her own house, as the Provinces to a great extent, but within certain fed limits, ard mis- 
tresseg in theirs’, ‘The Privy Council, indeed, has laid down that Courts of law must 
treat the provisions of the Britigh Morth America Act by the same methods of oonstruction 
and exposition which they apply to other statutes. But there are gtatutes and statutes; 
and the strict construction deemed proper in the case, for example, of a penal or taxing 
statute or one passed to regulate the affairs of an English parish, would be often subversive 
of Parliament’g real, intent if applied to an Act passed to ensure the peace, order and good 
government of a British Colony’.” 


af alos relied pos Mie bees varie of ae APPEAL Conil M JAMS Commonwealth 
of Australia® (p. 613) : 

“Tbs eonia has beat dewcied ay tiie a naii “ond Hel conseraction ni 
beld “a balance between all its parts . .eit is appropriate to apply the words of Lord 
Selborne in The Queen v. Burak: ‘The established Courts of Justice, when a ‘question 
arisea [in regati to a constitution] whether the prescribed limita have been exceeded, must 
of necessity determine that question ; and the onl y in Which they can properly do so, is 
By looking to the terms of the instrument by wie®s, affirmatively, the legislative powers 
wefe created, and by which, negatively, they are restricted If what hag béen done is legis- 
lation within the general scope of the affirmative worda which give the power, and if it 


1 ee 3 11936] A. C. 578. 
2 [1980 A. C. 124, 136. 4 (1878) 3 App. Cas. 889, 904. 


è . 
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violates no express condition ortyestriction by which that power is limited (in which category 
of goures, be included any Act of the Imperial Parliament at variance with it), it 

ee RE ee RS Rae te 1a Soiree ERY oe ae 
tions and restrictions’. 

*<'It is true that a Ce a EEEE E AIA aie abe ial waa wena 
Th® words used are secessarily and their full import and true meaning can often 
only be apprec®ted when conal as the Fears go on, in gelation to the vicissitudes of 
fact evhich from time to time emerge. It is mot that the meaning of the words changes, 
but the changing cirgumstances illustrate and Ìluminate the full import of that meaning. It 
has been said that ‘in interpreting a constituent ec organicgstatute such as the Act [ie, 
the British North America Act], *that construction fnost beneficial to the widest possible 
amplituda of its powers must be adopted’ : British Coa! Cosporation v. The King. 
He further relied on the case of In re C. P. Motor Spirit Act,* in which at p. 4, col. 2, 
Ce obseved that :* ə . y? 

“The Judidal Committee have observ@i tit a ‘Gonstitution’ is ‘not to’ be“constnied in 
any narrow and pedantic sense : per Lord Wright in James v. Commonwealth of Australia2..” 
The rules which apply to the interpretation of other statutes apply, ft is true, equally to 
the interpretation of a constitutional enactment.” But their application is of necessity condi- 
tioned by the subject-matter*of the enactment itself and I respectfully adopt the words of 
a learned Australian Judge : “Although we are to interpret the words of the Constitution 
on the same principles of interpretation as we apply to any ordiflary law, these very principles 
of interpretation compel us to take into account the nature and scope of the Act that we are 
interpreting—to remember that it is a Constitution, a mechanism under which laws are 
to be made, and not a mere act which declares what the law is to be :” (1908) 6 Common- 
wealth L. R. 469, per Higgins J. at p. 611. ` 

“ Especially is this true of a federal constitution, with its nice balance of jurisdictions. I 
conceive that a broad and liberal spirit should jnspirg those whose duty it is to interpret 
it; but I do not imply by this that they are free to stretch or pervert the language of the 
enactment in the interests of any lege or constitutional theory, or even for the purpoee 
of supplying omissions or of correcting supposed erora. A Federal Court will not strengthen, 
*but only derogate from its position, if it seeks to°do anything but declare the law; but it 
may rightly reflect that a Constitutfon of Government is a living and organic thing, which 
of all Instruments has the greatest claim to be construed ut res magis valest quam pereat.” 
(Coas the thing: should -Kaye validity anther, then jehould pera): 

‘He therefore urged that the Court ehould in interpreting provisions of the Govern- 
ment of India Act adopt a broad and liberal construction rather than a nhrrow and 
° pedantic one. : 
The Advocate General pointed out that the powers of the Indian 

ee eae aid eae an ea eo 
Act of 1935. He relied upon the observations of Ldrd Selborne in The Queen V. 
Burch,* where in expressing the views of the Board His Lordship used this very signi- 
ficant language (p. 904): 

“The Indiar Legislature has powers expresffy lithited by the Act of ¢he Pnperial Parlia- 
ment which created it, and it can, of course, do nothing beyond the limita which circumacribe 
these powerg. But, when acting within those Jimita, it ia not in any sense an agent or 
delegate of the Imperial Parliament, but has, and-ad intended to have, plenary powers of 
legislation, as large, and of the same nature; ap those of. 


He also relied on the observations of Gwyer GJ. ie mean Atiqa Begune® 


at p. 24, col 2 : 

Se TEA EE ET AA E E E EA FEE ee ate Sat ge an ae 
"ai thos of Pardiament itself,® ànd the of proving that they are subject to a strange 
and unusual propibition against re i ee es ee 
1 [1935] A. C. 618 %7 7 ee de 
2 ‘Hees ALRECGtl. | e 6 The Queen v. Paa vere ee 
8 [1936] A. C. 578, 614. Cas. 889, 
4 (1878) 3 App. Cas. 889. 
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assert it,” 
and also upon the observations of the eame learned Chief Justice in Mkola „Prasa v. 
7 Emperor’ at p. 20, col. 2: 

vlan Lagialatarea whit thu Ow dies have icinty paws E ae ian 
rr gre carpet rt onah ni dl comfy If that waa true in 1878, it 
be leas true in 1942, Every intendment ought, therefore to ge made in favour of a 
which is exercising the poWewagpnierred og if, Its enactments ought not “to be subjected 
to the minute scrutiny which may be apjrgpriate to an examination of the bylas of 
a body exercising only delegated powers, nor is the’ generality of its power to legislate on 
a particular oo aa cece arbitrary introduction of far-fetched and imper- 
tinent limitations.” 


ihe Advocat Gawri dirtier pointed oat that tha aooe Gh the power weenie Hy 
the Government of India Act, .1935, to tle Indian Legialafure, even though they were 
plendty within their own spheres, was to be founfl in the three Legislative Lists of the 
seventh schedule to the Act. As‘to the natfire of those Lists he relied upon the 
“observations contained in an extract from the White Paper where Sir Samuel Hoare 
is reported to have stated as follows :— 


“But the only bridge that we could find between these twoadiametrically opposite points 
of view was to have three lists, namely, the Federal List, the Provincial List and the Con- 
current List, each as efhaustisve as we could make it, so exhaustive as to have little or nothing 
for the residuary field. I believe that we have succeeded in that attempt and that all that 
is likely to go into the residyary field are perhaps some quite unknown spheres of activity 
that neither my Hon. Friend nor I can contemplate at this moment. We find that we have 
really exhausted the ordinary activities of Government in the three other fielde. I agree 
with my Hon. Friend that it means complications, I believe that it also means the possibility 
of increased litigation.” b 


Besides this extract from the White Paper hè also relied upon the observations of 
Gwyer C. J. in United Provinces v. Atiga Begum at p. 25, col. 1: 

“ Parliament seems to have been con to take a number of comprehensive categories and 
to describe eath ef them.by a word of ami general import. In the case of some of* 
these categories, such as ‘ Loca] Government,’ ‘ Education,’ ‘Water,’ ‘ Agriculture’ and ‘ Land,’ 
the general word is amplifidd and explained by a mumber of examples or illustrationa, some 
of which would probably on any construction have been held to fall under the more general 
wortl, while the inclusion of others might not HÈ so obvious. Thus ‘Courts of Wards’ 
and ‘trea@ure-trove’ might not ordinarily have been regarded as included under ‘ Land,” 
if they have not been specifically mentioned in item 21. I think however that none of the, 
items in the lists is to be read in a narrow or restricted sense, and that each general word 
should be held to extend to all ancillary or subsidiary matters which can fairly and reasonably 
be said to be comprehended in $t.” 


He also relied upon the observations oan in Subramanyan v. Muttuswami* 
(p. 54, col. 1) :— 

ETE E EEEE P E ee oie E AE A E 
hensive and exhaustive as well ag exclusive as poæsible; and it may well be that barring 
personal or customary lawa, it would only be extremely rare cases which would not come 
in any one of these three lists so av te fall within the residual powers of legfdlation dealt 
with by a 104 of the Act. Nevertheless, in view of the large number of items in the three 
lists, it is almost impossible to prevent a certain amount of overlapping. Absolutely sharp 
and distinct lines of demarcation are not°alwaya possible. „Rigid and inflexible watertight 
compartments cannot be ensured. +.. To avoid such difficulties the Imperial Parliament has 
thought fit to"use the expression ‘ with respect to” whicy obviously means that looking at, 
eae a N 
other. A remote connexion is not enough.” 


i He further relied upon the observations of Gwyer C. Feit ae Prasad v.. Emperor 


1 {1M2) AL RFC 3 [IMT R F. C. 
2 {91} A. E R F.C. 1 4 liz] A A. T. R F.C fr. 
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Yp. 19, col, 2) : . 
“The yorda.. explain or illustrate 4 do not fmplify or limit the words immediately 
preaeding them and cover the whole of possible legislation on the subject.” 
' To the same effect were the dbeervations "of their Lordships of the Privy Council 
wbich were relied .upon by him in theecase of Governor-General in Council v. 
Province of Madras, where Lord Simonds tapi aa judgment of the Board 
obgerved (p. 72) : e j 
“The Indian Cogstitution is unlike,any that have been called to their Lordships’ notice 
in that jt contains what purports to be an exhanetive enunftyation and division of Legis- 
lative powera between the Federal and Provincial Legislatur€s.’ 
On the basis of these authorities he urged that the Lists of the sewenth schedule to 
the Government of India Act were exhaustjve and should be read as comprising each 
and every legislative powér which gould possibly be exercised by the Indian Legisla- 
ture. He also urged that the residwel ‘powers qf legislation vested in <¢ffe Governor 
General under a. 104 of the Government of India Act should not be resorted to unles 
and until all the categories in the Lists were absolutely exhausted. In that behalf 
- he relied upon the observations of Gwyer C. J. in In re C. P. Motor Spirit Aci? 
(p. 5, col. 1) that the atfempt to avoid a finaleassignment of residuary powers by an 
exhaustive remuneration of legislative subjects has made the Iwdian Constitution Act 
unique among feferal Constitutions in the length and detail of its Legislative Lists. 
He also relied upon the observations of Sulaiman J. in Subramanyan v. Multuswams 
(p. 55, col. 1) : 

“ But resort to that residual power should be the very last refuge. It is only when all 
the categoriea in the three lists are absolutely exhausted that one can think of falling back 
upon a sondescript.” ~ 
He tieeiore ‘ecnteaded that-the ponr to enion immovable: property should: be 
read by the Court as having been ittcluded in item No. 9 or in any event item No. 21 
in list II of the seventh schedule to the-Government of India Act. 

The Advocate General further, urged that in the matter of the opndtmiction of the 
Constitution Act like the Government of India Act, 1935, regard should be had to 
the legislative practice prevailing in England as well as in Indig in order to determine 
‘what is ordinarily treated as embrace! within a particular topic or category of legis- 
lation. He relies upon the observations of the Privy Council in Croft y. Dunphy? 
in which their Lordships have observed (p. 165) :-— 

“When a power is conferred to legislate on a particular topic it ia important, in deter- 
mining the scope of the power, to have regard to what is ordinarily treated as embraced 
within that topic in legislative practice and particularly dn the legislative practice of the 
Stata which has conferred the power.” 

He also relied upon the observations of Bedumont C. J. in Str Byramjes Jeejeebhoy 
v. Province of Bombay* where the learned. Chief Justice observed (p. 45) : 

“In constructing.the Government of India Act, 1935, the Court is ettitle? to look to the 
legislative practice prevailing in Englarsl and in India at the time when it was passed.” 
Mr. Tafaporewalla for the petitioners, however Surged that though the Government 
of India Act was a Constitution Act and a large ardd liberal interpretation should be 
given to the terms thereof, that canon of sonstruction did not abrogate the other 
canon of construction whic! was equally well-known and which has been enunciated 
‘by Maxwell on the-Interpretation of Statutes, 8th edn, at p. 248: ` « 

* “The tendency of modern decisions, the whole, is to narrow materially the difference 
between what is called a strict and cial construction. All statutes are’ now construed 
with a more aftentive regard to? the language, and criminal statutes with a more rational 


] 8 F. L. J. 6. e 4 [1983] A. C. 156. 
2 {1 asa ee eo . 5 (1939) 42 Bom. L. R. 10, FB. 
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regard to the aim and intention of the Legislature,*than formerly. It is unquestionably right 
that the distinction should not be altogether erasedefrom the judicial mind, for it ® 

by the spirit of our free institutions that the interpretation of all statutes shquid be favbur- 
able to personal liberty, and this tendency is still evinced in a certain reluctance to supply, 
the defects of language, or to eke out the meaning of an obacure passage Ly strained Jr 
doubtful inferences, The effect of the rule of, strict constraction might almgst be summed 
up in the temark that, wher®ameaguivocal word or ambiguous sentence leaves a reasonable 
doubt of its meaning which the canons of intetpgetation fail to solve, the benefit of thé ddùbt 
should be given to the aubjecs and against the Legisldture which has faifed to explain itself. 
But it yields to the paramofnterule ‘very statute is to be expounded accordifig to tta 
Oe ee a ees es ee ee 
language permits,*to be held to fall within its remedial inflyence... Statutes which encroach 
on the rights of the subject, whether as regagls person or property, are similarly gubject to 


a strict, construction in thé sense before explained. Ie is a ycdynised rule that they should ' 


be interprettt if possible, so as to respect sude rights. It is presumed, where the objects 
of the Act do not obviously imply such an imtention, that the Legislature does not desire 
fo confiscate the property, or to encroach upon the right of persons, and it is therefore 
expected that, if such be its intention, it will manifest it plainly, if not in express words, 
at least by clear implication and beyond reasonable doubt.” ° 


He urged that the carton of, construction which warrants a large and liberal construc- 
tion to be put on the provisions of the Constitution Act ehould be modified by the 
canon which enjoins the Cqurts to adopt a strict construction in respect of enact- 
ments which provide for confiscation of property and encroach upon the rights and 
liberties of the subject and that the Courts should not adopt such a construction unless 
and until the intention of the Legislature in that behalf was plainly manifest if not 
in expresa words, at least by clear, implication, and beyond reasonable doubt. He 
further urged that it was one of the cardinal principles of British jurisprudence that 
no pereon should be deprived of‘his property save by authority of law and that the 
Legislature should not enact any lawse authòrising the confiscation of the property 
of the subject tnltss due provision was made for compensation to be rendered to the 
subject for such deprivation of his property. He relied in this behalf on the provi- 
sions of s. 299(1) and (2) of the Government of India Act which he submitted 
were a statutory enactment of these principles ef British jurisprudence. He did not 
dispute that the Imperial Parliament had supreme and plenary powers to legislate 
on any subject whatever and in any manner whatever, so as to deprive a subject of 
the liberty of person as well as his rights of property. He, however, submitted that 
there was in this respect a distincion between the powers of the Imperial Parliament 
and those of the Indian Legislature that whereas there were no limitations to the 
legislative powers of the Imperial Parliament, the powers of the Indian Legislature 
were circumscribed within the lists of the seventh achedule to the Government of 
India Act, ang thgt even though the powers conferred on the Indian Legislatures 
within their own spheres were plenary, the same were also circumscribed by the salu- 
tary provisions contained ier alia in 3, 299(P) and (2) of the Govepnment of 
India Act hereinbefore referred to? Me also contended that at no time had such 
a claim to confiscate the propertylof the subject been ever put forward before, either 
by, the Indian Legislature or by the Goverment of India and it was qnly as an act of 
State that the Government could geprive or confiscate the’ property of the subject ; if 


it did not amount to an act of State, it was open to the gubject to challenge the whole’ 


action of the Government which deprived him of is rights of property. He, therefore, 
urged that having regard to these principles of which wege pointed aut 
by fim, the Court should read the items in the lists of,the seventh schedule to the 
Government of India Act in such manner as would not warrant the confiscation of 
the property of the subject by the Government, or give the Legislature power to enact 
Provisions with regard thereto. 


MN 
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« Mr. Taraporewalla further ‘urgeli that even though the list? of ‘the seventh schedule 
to the Government of India Act might have heen thought quite exhaustive by the 
framers of the Act as shown from theertract of the White Paper which was referred 
to By the Advocate General even though the lists contained topics or categories of 
legislation which were to be rea in a large and liberal and not a narrow or restricted 
sanse, the true rule of in retation -of “those lista which should be adopted was 


that these topics or ca i rca tr! pies A extend 
to eall ancillary or subsidiary matters whidf can f and reasonably be said to be 


comprised in the aame. Though s. 100 of the Government of India Act gave to the Fede- 
ral andethe Provincial Legislatures the power to make lagvaewvith respect to the matters 
enumerated in the respective lifts therein referred’ tp, the words “ with respect to” ob- 
viously meant that looking at, the legislation as a wholé it must substantially be with 
respect to matters comprised in the items ins those lista A remote connection was not 
enough. He pointed out thas evenethough it was the intention of the framers*of the 
Act and the fond hope which they @ntértained as shown from the extract from the 
White Paper above referred to that all possible categories of legislation had been eœ 
hausted in those lists, there had been several occasions after 1939 when fresh topics 
of legislation which were not comprised in those lists were inserted in ‘those lists by 
way of amendments or additions thereto. He ako pointed out that thoee lists however 
exhaustive they might be were, admittedly, within the tepms of the extract from the 
White Paper, concerned with the ordinary activities of the Government, and requi- 
sitioning of property could not be one of the ordinary activities of the Government 
ever contemplated by the framers of the Government of India Act. He therefore 
urged that there was no justification for including the requisition of land in item 
No. 9 in list II of the seventh schedule to the Government of India Act or item No. 21 
in the list, as requisitioning was not, an ancillary or eubsidiary matter which could 
fairly and reasonably be said to be comprised in the items but was remotely connected 
with the topice of legislation therefn contained. Mr. Taraporewallg also urged that 
the residual power of legislation which Was vẹsted in the Governor General under the 
* terms of s. 104 of the Governmant of India Act was not a mere nofidescript as stated 
in the judgment of Sulaiman J. in Subramonyan v. Muttuswami. There were 
various topics of legislation which could not be thought of by éhe framers of the Act 
as comprised in the ordinary activities of the Government, and would have to be dealt 
with when emergency arose such as the present war which necessitated eonsiderable 
encroachment on the liberties of the subject and his rights of property. When ocea- 
sion arose fdr such emergency legislation it would be but natural to find that the ` 
particular powers which were sought to be acquired by the Government to meet the 
emergency might not be covered by the items in the distas of the seventh schedule to 
the Government of India Act. Special measures might have to be enacted to meet 
the needs of the situation, and apart from fhe instances cited by Mr. Taraporewalla 
where the lists having been found wanting, certain amendments had gpt to be made 
either to the lists or to the definitions contained in the Act, the residual power of 
Legislature might have to be exercised by the Governor General under s. 104 of the 
of India Act. He therefore con#enf@ed that the resort to the residual 
power of legislation vested in the Governor General” under a 104 of the Government 
of India Act was not merely a remote possibility as contended by the Advocgte 
General but was a living réality, and the same coyld certainly be invoked in times 
of emergency like the present war in order to invest in the Government powers of 
, requisitioning of property aŭd other-like powers which would encroach upon the 
liberties of the subject and his rigMfeof property in times of such emergency. 
Mr. Taraporewalla did dispute that legislative practice was no doubt one of the 
guides in the construction o the provisions of the Government of India Act and the 
n j J [1941].A. L R. F. C. 47, 55(1) 
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items in the lists of the seventh schedule to the Act as contended by the Advocaté 
General m e e C] 

These are the points of view which, it was’ urged by the Advocate General. ghd 
Mr. Taraporewalla, should be adopted by the Court inconsidering the question whether 
the enactment of's. 2(2) (xxiv) of the Defence of India Act and r. 75A of the 
Defence of India Rules is ultra vires the Central Legislature. THere is no doubt èn 
the authorities cited bef that the ial Parliament is supféme and has 
Seas Sai esac te ess ne a ek oe re 
by the subject in any manner whatever. The Imferial Parliament thas got the power 
to deprive a subject of his*liberty of,péreon and also gf his rights of property in any 
manner whatever without assigning any reason whatsoever or without making any 
compensation for the same. When, however, one comes to the powers granted to the 
Indian Legislature under the Government*of India Act, 1935, the powers which are 
conferfed en the Indian Legislature under the térms of that Act are circumscribed 
within the items in the lists of the 7th schedule’to the Act, though the powers of the 
Yndian Legislature to make laws with respect to the items in those lists are plenary 
within their own sphere. In the exercise of those powers to make laws with respect 
to those items the Indian Legislature does not act as an agent of or exercise any dele- 
gated authority from the Imperial Pirliament. It exercises plenary powers, as full 
powers as the Parliament itself could exercise with respect to the items in those lists. 
Even though thog= lists may have been meant to be as exhaustive and comprehensive 
as human ingenuity could make them, they were meant to comprise all that could be 
thought of as within the ordinary activities of the Government. Even though the 
emergency like the present war could well have been within the contemplation of the 
framers of the Constitution Act, there is no doubt that such powers as may have to be 
exercised in the case of suth emergency* could not have been contemplated to have 
been included in the items in those lists. Such powers as may have to be exercised 
by the Government according to the qxigencies of the situation would have to be 
given to the Indian Legislature having* due regard to the development of the situa- 
tion from time to time and the exigencies of the situation and certainly could not have 
been forethought when the framers of the Government of India Act put dowh the 
enumeration of the topica or categories of legislation in the lists of the seventh schee 
dule to the Government of India Act. Even With regard to the ordinary activities 
of the Government it was not humanly possible to exhaust all categories of legisla- 
tion, with the result that as evidenced by the enactment of the India and Burmah 
(Miscellaneous Amendment) Act of 1940 (3 & 4 Geo. VI, c. 5) which effected the 
amendment of the definition, of “taxation” in s. 311(2) of the Government 
of India Act and the additio of items 48(a) and 48(b) in the items contained 
in the Federal Legislative list as alg certain amendments in the Provincial 
and the Federal Legislative lists by reason of the mclusion of the Universities in the 
category of “dueation” and also by thee enactment of the Indian Estates Duties 
-Act of 1945 (8 & 9 Geo. VI, c. 7) and the insertion of item 56(¢) in the Federal 
Legislative List and item 45(@) in the Provincial Legislative List in the ste of the 
seventh schedule to the Government of India Act by reason of the decision given by 
the Federal Court in In re Powers of Federal Legislature to levy Estate Duty,’ in 
réyard to the estate duty proposed to be levied by the Government of India, these 


lists which were fondly hoped by the framers of the Government of India Act to be, 


as exhaustive “and comprehensive as possible were fqand not to be absolutely so. 


W that is the position, it is but consonant wi that the emergency powers ` 


sought to be given to the Government by the ena t ef the provisions.of the Defence 
of India Act by the Central Legislature, even though that was done in pursuance of 
a proclamation issued by the Governor General in that behalf, could not have been 
1 [1944] 7 F. L. J. 215, s. c. [1945] "A I. R. F. C. 73. f 
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at all contemplated by the framers ofthe Government of India Act when the lists 
of the seyelith schedule came to be compiled by them. That is the real reason why 
the gesidual powers of legislation wet vested in thé Governor General under’ the 


‘terms of s. 104 of the Government of Indie Act. In spite of the fond hope enter- 


{ained by the framers of the Government gf Indi Act that only, personal laws and 
zome rare items of legislation would have tq be covered by the provisions of the residual 
powers of legislation invested in the Governpr the terms ofes. 104 of 
the’Government of India Act, such power "as had be invested in the Government 
by reason of the 8mergency which Was brought about by the present war could not 
all have’been contemplated and, included in the gopics dt categories comprised in the 
items in the lists of the seventh schedule to the Ast. 

If as I have already observetl the lists of the seventh schedule to thé Government of 
India Act were not as exhgustive and comptehensive as were intended by the framers 
of the Act to be, it remains fb be seep how far the power of requisition of larfd can 
be said to have been comprised in item No. 9 ôr in item No. 21 in list II of the 
seventh schedule to the Government of India Act. In this behalf I may observe 
that I entirely agree with Mr. Taraporewalla as regards his submission on the method 
of approach and the canens of construction which should be adopted “in the inter- 
pretation of the Constitution Act like the Goverfiment of India Act. I am of opinion 
that the canon of construction which warrants a large and libefal construction to be 
put upon the various provisions of the Government of India Act should be modified 
by the canon of construction which lays down that a strict construction should be 
put upon those provisions which go to curtail the liberties of the subject or impdse 
burdens and obligations upon him. If this principle of interpretation be adopted, 
it is abundantly clear that the items in the lists of the seventh schedule ta the Govern- 
ment of India Act should not be so censtrued as to deprivt the subject of his liberties 
or to impose burdens or obligatiogs upon him beyond those which are warranted 
by the words used therein in spite of the itempe contained in those lists being read as 
extending to all ancillary or subsidiary “matters which can fairly and, reasonably be 
gaid to be comprehended in the*same. Before one can read a power like the requi- 
sition’ of land in item No. 9 which relates to compulsory acquisition of land or item 
No. 21 which relates to land with the amplification or explanation thereof contained 
in the latter part of that category, dhe should have due regard to the principles of 
British jurisprudence which, as I have already stated, have been enacted im s. 209(1) 
and (2) of the Government of India Act and should as far as possible avoid a constru¢- 
tion which runs counter to those salutary provisions of the Act. 

If regard be had to these principles of interpretftiop in regard to the construction 
of the provisions of the Government of India Act artd the items in the lists of the 
seventh schedule thereto, it would, in my qpinion, require considerable stretching of 
words which is not justified by the various considerations to which I will advert 
hereafter. to read that requisition of land is included either in fem No. 9 or item 
No. 21 in list II of the seventh schedule to the Government of India Act. 

Before J proceed with those conkideratiens I may here dispose of one argument 
which was advanced by the Advocate Genèr „that s. 299 (1) and (2) of the 
Government of India Act did not give statutory recognition to the general principles 
of British jurisprudence which I have referred to above but merely enacted the 


limitations on the legislative powers invested by the Government of India Act in the 


Indian Legislature. He pointed cut that that provision was to be found enacted in 

ee eee ee 

the heading of “ provisions as, legal matters ” which commenced with s. 292 

of the Act. This arguments however, ignores the fact that the Government of fndia 

Act had dealt with restrictions on legislative powers in Chapter II of Part V thereof 

commending with’ s. 108 of the Act and that there was no question of laying down 
° e 


e e > 
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any further restriction ‘on the same in Part XII thereof commencing with a 292 
of the Act. What was sought to be-enacted under that* beading and by the sections 
commencing with s. 292 of the’ Act were not réstrictions on the powers of the -Legis- 
lature but were certain fundamental principles of Bætish jurisprudence, international 
law, His Majesty’s prerogative te grant pardons, remissions of punishments and 
the like which should not be in amy°manner whatsoever affected or deparfed 
from in „the exercise o egislativę powers invested in the Indifin Legislature 
under the terms of the t of Inia Act. Examples of this are to bé fotind 
inter alia in the provisions of s. 298 (1), 8. 299 (1) and(2) of the Government 
of India Act which are not merely rpsftictions on the Jegislative powers of the Indian 
Legislature but are in reality the statutory recognition of the fundamental principles 
of British jurisprudence enact®éd therein. e 

I now proceed to consider how far requisition is inclyded in the conception of 
acquisition, If one,has regard to the dictionary meanifig of the word “ acquisition” 
it has been défined in the Oxford English Dicti8nary as (1) Action of acquiring : see 
Acquire, and (2) A thing acquired or gained. The verb “ Acquire” in its turn’ has 
been defined as (1) To gain, or get as one’s own (by one’s exertions or qualities), 
and (2) To*receive, to come into possession of. The word “Requisition”, og the 
other hand, has been defined as (1) (a). The action of requiring; a demand made 
by a person; (b) A*requigement, necessary condition. (2) The (or an) action of 
formally requiring one to perform some action, discharge some duty, etc.; the fact 
of being so called upon. Also, a written demand of this nature; (3) The action 
of requiring a certain amount or number of anything to be furnished; a demand! 
or order of this nature, especially one made upon a town, district, etc., to furnish 
or supply anything required for military purposea; (4) The state or condition of 
being called or pressed into service or use, the last two meanings being in consonance 
with the idea of requisition of property for the purposes of the State or for military 
purposes. This js the dictionary meaning attached to the words “ Acquisition” and 
“ Requisition”. Even though the seconå part of the definition of the verb “ Acquire” 
gives an impressi8n that the receiving or coming into»posseasion of a thing may, apart 
from the gaining or getting it as one’s own, be included in the word “ Acquisition”, 
the central idea in the word “ Acquisition” is that whatever rights a person acquires 
in the thing which is the subject-matter of sech acquisition are proprietory rights 
in te sarge, whereas the central idea in the word requisition’ is that the person 
requiring the thing requires it for his own use or for some particular purpose, as is. 
amply illustrated by the dictionary meaning of the word “ Requisition” which defines. 
it as (1) (a) to require (anything) to be furnished for military purposes ; to put in 
requisition ; (6) to make dem&nds upon (a town, etc.) (2) to make requisition for ; 
to demand, call for, request to have or get; and (b) to call in for some purpose. 
This dictionary meaning, therefore, of the words ‘‘ Acquisition” and “ Requisition ’” 
does not carry, the matter any further. When we go, however, to consider the decided’ 
cases on the point, so far as the word “ Acquisition” is concerned, we find it used! 
only in the sense of the compulsory acquigition of land which is enacted in the Land 
Acquisition Act I of 1894, or thefcdmpulaory purchase of land which is known to 
English law. As regards the Word “Requisition,” we have a consideration of 
the same in The Meandros,: where the foJowing observations have begn made (p. 65): 
“The next question is as to requisition. The effect of requisition may be of the most, 


various kinds. at is not an operation of stereotyped form., Requisition is not a term of , 


art. It is barely more than a colloquial expression which ‘has come into use during recent 
years. It has some connection with a term withe Wkjch English people became familiar 
twemty-five years ago—the term ‘commandeering’. A retuisition is a process by whicin 
the State takes the use or the possession of, or the property®in, chattels, and sometimes im 


1 [935] P61. ? 
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tanid. But it is infinitely varjéua SE foe Tana ‘a: edk of Tay i ea ds 
requjaitioned to be consumed ; if premises are requisitioned they are requisitioned to be occu- 
pied ; and if a®ship is requisitioned it may be requisitioned for the purpose of being sent to 
eea,°Or sunk at the mouth of a barbour, or for a purpose which is satiañed the nert day... 
The possession of the vessel andthe control “of her pased for the time being; ... The 
Phpperty in her did not pass. It is obvious, upon the facts being examined, that the owners 
of the Meondros never were dimeised, in the technical sense, of property in her. All they 
were deprived ‘of for the time being was the use-and pogasses@f’ of her.” . 


A ‘consideration qf the whole of the pamage above referred leads to the conclusion 
that requisition was there taken to be a depriwation of tpe owners of the property for 
the time being of the use and possession thereof® It was not understood in the sense 
of the acquisition of ownership in the property or the rights in or over such property. 
This ,case of The Meandros was considered inj France Remick & Co v. The King, 
where Wright J. observed ®*(pp. 464,465) :— 

‘* Requisition ’ esd ld paral 625 a Ga. tna a wide eee endl comes 
Ce ei ae a . Te 
amount to a requisition the direction must, I think, ... amount to a requirement that the 
veesel be placed at the disposal of the Government. ... The word ‘requigition” appears 
fram the Oxford Dictionary to have been adopted, from the French, and as early aa 1837 
was used by Carlyle as menning ‘ to require anything to be furnished for military purposes.’ 
Tt came, however, into official prominence during the Greats War “and, in particular, was 
employed in the Proclamation by the Admiralty dated August 3, 1914, in connection with 
the requisition and taking up of British vessels; it was employed in several of the War 
Emergency Regulations, especially art. 39 B B B, and in the Indemnity Act, 1920, s. 2, stb- 
s. 1, and Schedule, Part L... Pickford L.J. .. . when Master of the Rolls, again discussed 
the meaning of the wod in Bombay & Persia Steam Navigation Co. v. Shipping Con- 
trollet.. 

He obvimsly wouki Tegard aaa regula ier cade wheta the Govemiment having taken: poss- 
aon of a cargo kept it in the ship at their disposal, ... 

‘These observations, again, lead to the econchysion that the word “requisition ” was ` 
understood to mean a dominion, or control.of the property and not*th® acquisition of 
rights of ownership therein. The Advocate General in this connection drew the atten- 
tion of the Court to a decision of the High Court of Australja on appeal from the 
preme Court of New South Walesgreported in The Minister of State for the Army 
v. Dalziel, which be contended was on all fours with the present case. The authority 
of the decisions of Australian and Canadian Courts was considered by Gwyer C. J. in 
In re C. P. Motor Spirit. Act* (p. 5, col. 1) : 


“The decisions of Canadian and Australian Courts are not binding upon us, and stil 
less those of the United States, but, where they are relefant, they will always be Estened 
to in this Court with attention and respect, as the judgments of eminent men accustomed 
_ to expound and illumine the principles of jurisprudence similar to our own; and if this 
Court is s0 fortunate as to find iteelf in agreement with them, it will deem ite own opinion 
to be strengthened and confirmed. But thA&® are few subjects on which the decisions of 
other Courts require to be treated with greater caution than that of federal and provincial 
powers, foin the last analysis the decision must upon the wortls of tha Constitution 
which the Court is interpreting ; and since no two" itutions are in identical terms, it is 
extremely unsafe to assume that a decision on one of them can be applied without quali- 
fication to another. This may be ao even where the words or expressions used are phe 
same if both cases; for a wied or a phrase may take a colour from its context and beer 
‘different senses accordingly.” e 


i { will, therefore, approach a consideration of the decision cited by the Advocate Geng- 
ral, reported jn The Minister Pathe. for the Army v. Dalziel, with due regard to 
the observations set out abgve. In that case the question for the conalderatidh of 
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the High Court was whether the taking under reg. 54.of the National Security’ 
(General) Regulations by the Commonwealth for an indefinite period of tie exclusive 
posséssion of property constituthd an acquisitidn of property within’ the meaning, “of 
s. 51 (xxxi) of the Constitution, andgvhether reg.e60H of the National Security 
(General) Regulations did not provide just terms within the meaning of s. 51 (xxxi)’ 
of the Constitution in respect of such a of possggsion by fhe Commonwealth. 
Bank of New South Wales et had boty , 1942, certain vacant land 8wned by the 
Bank of New South Wales w in the occupation of one Arthur Dalfiel 
AP A EE r ee 
a car-parking station for About -thirfech years by hiņ was mquisitioned anfl taken 
possession of by the Quartermaster-@eneral for the Commonwealth by virtue of reg. 54 
of the National Security (General) Regulations pursuant to a notice in writing dated 
May 5, 1942. The notjce diracted the Quartermaster, Unjted States Armed Forces 
in Australia, to ocoupy the land and authorjsed Shim t® do in relation to the land 
. anything which any person having *an interest in the fee simple in 
* the land would be entitled to do by virtue of that interest and provided that, while 
the land remained in possession of the Commonwealth, no person should exercise any 
right of way over the land or any other right relating thereto, whether by way of 
-an interest in land or otherwise. Tere was correspondence between the solicitors 
of Arthur Dalziel anå the-Deputy Assistant Director of Hirings in regard to the 
compensation payable to him in respect of such requisitioning. The Central Hiringa 
Committee determined certain compensation as payable to Dalziel which he refused 
‘to’ accept, forwarding his claim for compensation to a Compensation Board which 
in its turn found that Dalziel was entitled to compensation, but that the basis set 
out in the Basis of Compensation Order made under reg. 60H did not provide just 
terms. The Board did not make any allowance for loss of profits and fixed the 
amount of profits as £197 as full compensation, comprising thirteen weeks at £8 
per week in lieu of reasonable notice to Tit, £104; goodwill £91; and for removal 
-of fixtures £2, refusing to allow any sdditignal amount for future or other rental. 
Dalziel applied to the Supreme Court of New South Wales in accordance with s. 60G 
for a review of the assesament made by the Compensation Board on the ground’ that 
he was entitled to modre compensation than the amount awarded by the Board. A 
dmilgr application was made by the Minister df State for the Army, on the ground 
‘that Dalziel was not entitled to any compensation in addition to that offered by the 
Central Hirings Committee. Upon preliminary points of law Roper J. held that 
the right to the possession of the land conferred upon the Commonwealth by reg. 54 
of the National Security (Geneyal? Regulations was an acquisition of property within 
the meaning of s. 51 (xxxi) df the Constitution, so that the Commonwealth could 
only take possession of the land under the regulation on just terms, that reg. 60H did 
not provide just terms and therefore it was ulfrasvires, and that the compensation 
-payable should thesefore be determined without regard to the Basis of Compensation 
Order made by the Minister on March 23, 1942, as amended, and under the ordinary 
-established principles of the law of compensation for the compulsory takigg of pro- 
perty. From this decision the appealed, by special leave, to the High Court. 
The matter came on for hearing before a bench constituted by Latham C. J., Rich, 
‘Starke, McTiernan and Williams JJ. The majority of, the Courts (Latham C. J. 
disænting) held that the takingeunder reg. 54 of the National Security (General). 
Regulations by’ the Commonwealth for an indefinite pegipd of the exclusive possession 
of the property constituted an acquisition of roperty within the meaning of 
-3. 5) (xxxi) of the Constitution. Latham cj. eyer, in his dissenting judgment 
held that the taking of possession of land under such am authority as that conferred 
by reg. OF ee Re i T EAO any See ee 
Tand, Latham C. J. observed : ? 
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“In the present case, the Gommonweal has not acquired any interest of any kind in 
the land, that jt bas not acquired any in either from the owner of the fee simple or 
frof the tenant and that the poaseesion*of the Commontrealth may, I think, properly be 
described as that of a Hcenses whoge rights are,dgfined by the Regulations.” 
The ratio of that decision of Latham CJ. is very’ important for the purpose of the 
defision in the present case, apd I fully engloree the same. The learned Chief Justice 
in the course df his decision observed : © ne” e 
“Sub*regulations 1 and 2 again emphasize the assumption made by the Regulations as 
a whole, namely, that there is a distirfction acquisitian of property and other acts 
which omy be done by virtue of the Regulatiofis, includimg *taking possession and user 
of land which may cause loss or ddmage to persons infepested in property. .... It has already 
been shown that the Regulations proceed upon the basis that the taking possession of land 
under the Regulations does not amount to thg acquisition of land. The National Security - 
Act is based upon the same Sssymptiog. Section 5 of that” Act prévides that ‘the Governor 
General may make regulations for securing the public gafety and the defence oftHe Common- 
wealth and the Territories of, the Commonwealth, and in particular ... (b) for authoriz- 
ing—(i) the taking of possession or control, on behalf of the Commonwealth, of any property 
or undertaking ; or (ii) the acquisition, on behalf of the Commonwealth, of, any property 
other than land ...,” ° 
[See the same provisions in the Emergency Powers (Defence) Act, 1939 (2 & 3 Geo. 
VI, c. 62, a 1(2) (b) (i) and (ii), And eee also the Compensation (Defence) Act, 
1989 (2 & 3 Geo. VI, c. 75, s. 1). The distinction between (i) and (ii) is the distinc- 
tion between taking of possession of property and the acquisition of property. ] 
“In the present case the question arises as to the acquisition of land. The Common- 
wealth cannot be said ta have acquired land unless it has become the owner of land or of some 
interest in land. If the Commonwealth becomes only a poeseasor but does not become an 
owner of land, then, though the Commonwealth may have rights*in respect to land, which land 
may be called property, the Commonwealth has not in such a case acquired property... 
Accordingly, in my opinion, the facts thåt the right to posession is the most, valuable attribute _ 
of ownership, that possession is prima factesevidéjce of ownership, and that possesion may 
develop into awnerehip, do not jugtify any identification of-possession with*ownership, but, 
on the contrary, emphasize the distinction between the two ideas. The fact that the Com- 
Toonwealth is in possession of land as a result of action under the Regulations does not 
Show that the Commonwealth has become the owner of the land $r of any estate in the 
land ... The rights of the Commonweafth are to take and remain in possession of the land 
and to use it for purposes of defence. In such use, but only for the purposes @f such use, 
the Commonwealth has the rights of an owner in fee simple. The Commonwealth can, 
at will, give up possession at any time. The rights of the Commonwealth, by reason of 
the terma of the National Security Act, section 19, ennot last for longer than the war 
and six months afterwards. In my opinion the Commonfealth is unable to alienate these 
rights so as to entitle any other person to enjoy them. The right is limited to a right to 
the Commonwealth to use the land for defence purposes, and such a right cannot be trans- 
ferred to any other person. The mode of such use may be as determined by the Common- 
wealth, but any use must be by or on behalf of the Commonweslth® Th® right may be 
said to be personal to the Common The only question ia, as I have already said, 
whether these rights are proprietary mghts. Peat. ich can be ownéd in respect of land 
is, as alremly stated, an estate. The Minister has qn estate in fee simple or any lesser 
freehold estate, nog in my opinion, has he a chattel interest. The Bank of New South 
‘Wales is still the owner of the land and Dalziel is still the tenant under a weekly tenangy. 
No oth&r tenancy bas been created and there has been.no assignment of Dalxiel’s tenancy. 
"The Commonwealth fa, in my opinion, in the position of a licensee with rights.as stated in the 
regulations .. In the present e the rights of the Commonwealth to use land for purposes 
of defence are created, not by conjgfttp but by action taken by the Commonwealth undtr 
the Regulations? But the rights’ 90 created are, in my opinion, of the same character as 
thoge which were created in the cases cited—they are inalienable personal rights and the 
Commonwealth is pot a grantee of property but a licensee. Such personal rights are not 
proprietary rights.” X 
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After having come to that conclusion on grounds’ of general reasoning, the learnefl 
Chief Justice came to the conclusion, that the*taking of -possession of lgnd under the 
regulations did not amount tothe ae a an interest in land so af 

about an acquisition of property wi the meaning pf s. 51 (xxxi) of the Constitu- 
tion. The learned Chief Justice fu supported his reasoning that there was .@ 
real difference between, on the one hand? taking possegsion of land for a temporary 
purpose under those regulation? and, on the other hand, the acquisition 
of land, by reference to si tutefeand decisions of the Courts thereon. eHe 
referred to the cases of Atiprney-General v! De Keysers Royal Hetel: A Petition of 
Right, In re, Whitehall Gougt, Limited v. Ettinger, Matthey v. Curling,« Robinson 
& Co. v. The King, Swift v. Macptan,* and also the’ provisions of the Defence Act, 
1842, (5 & 6 Vic. c 94, 8°16), the Defence of the Realm Consolidation Act, 
1914 (5 Geo. V, c 8) and the Emergency Powers (Defence) Act, 1939, made there- 
under, ang reached thé conclusion that the authorities fo which he had referred 
showed in hi§ opinion that the taking of poSee®sion of land under such an authority 
as that conferred by reg. 54 was different in legal significance from any acquisition 
of an interest in land. The learned Chief Justice reiterated his conclusion : 

“ In the présent case the Commonwealth has not acquired any interest of any kind in the 
iland. It has not acquired any! intereste either from ihe owner of the fee simple or from 
the tenant. The possession of the Commonwealth may, I think, property be described as 
that of a licensee whose rights are defined by the Regulations” => 

I have quoted these pasgages from the judgment of Latham C.J. in extenso for 
the simple reason that, in my opinion, they throw a flood of light on the question 
which I have to decide in the present case as to whether the requisition of land is 
included in the item of compulsory acquisition of land in item No. 9 in list II of 
the seventh schedule to the Goveramené of India Act. As I have already stated, 
I perfectly endorse the ratio of that decision which was reached by Latham C.J. 
The other learned Judges who délivered the majority judgment of the High Court in 
that case were mainly guided by the cosisiderfition that if they came to the conclusion 
that the requisitifn of land in that case was not am acquisition of land within the 
meaning of s. 51 (xxxi) of the Constitution, Dalziel would not on their construction 
of reg. 60H of the National Security (General) Regulations and the Basis of Compens 
sation Order made thereunder be able to get proper compensation in respect of the 
requisitioneof his land by the Commonwealth. The learned Judges, therefore, appear 
to have stretched the point in favour of Dalziel and held that the exclusive possession 
of the property which was taken by the Commonwealth was, together with the rights 
created in the Commonwealth under the terms of the notice dated May 5, 1942, closely 
analogous to, though not identieal with, compulsory acquisition of land, and was there- 
fore an acquisition of property within the meaning of s. 51(xxxi) of the Constitution. 
I respectfully dissent from the reasoning adopted byethe majority of the learned Judges 
of the High Gourt of Australia in that cag» and prefer to adopt the ratio of Latham 
C. J. in arriving.at, the conclusion that the requisition of land by the Commonwealth. 
in that case was not an acquisition of property within the meaning of 8. 51, (xxxi) of 
the Conatitution. fe 

I am, therefore, of opinion that the authorities cited by the Advocate General do 
net lend support to his contention that requisition is included in acquisition but that 
it is separate and distinct from gcquisition. : 

Turning now to the legislative practice in England, as well as in India which, | 
agcording to the authorities cited before me by the Advocate General, can be resorted! 
to while construing the provisions of a Constitutfor act like the Government of India. 

[1920] A. C. 508. 4 [1922] 2 A. C. 190. 


1 

2 [1915] 3 K. B. 649. 5 (1921],,3 K. B. 183. - 

3 [1920] 1 K, B. 680. 6 [1942] 1 K. B. 375 è 
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Act, one finde that so far as legislative*practice jn England is concerned, the Defence 
Ack 1842 (5 & & Vic. c. 94), which was an Act to consolidate and amend the kaws 
relatii to the Services of the Ordnance t, and the vesting and Purchase 
of Lands and Hereditaments for those Servicts, and for the Defence and Security of 
thg Realm, laid down a clear distinction between the compulsory purchase of lands 
and all provigiona analogous fo compulsory acquisition on the one hand and 
the,takjng of lands for a temporary purpose'in w the erections on such lands 
were to be removed before the lands were réstored to the owner and conmpensation waa 
to be made for the injury done to the land so testored tg tke poaseasion of the owner. 
The next enactment of the Irfiperial Parliamenf gfter the Defence Act, 1842, in this 
behalf was the Emergency Powers Defence Act, 1939 (2 & 3 Geo. Va, c 62), which 
was an Act to confer on His Majesty certajn powers which it was expedient that His 
. Majesty should be enable& tọ exencise and to make further preyision for purposes 
connected with the defence of the realm.* Under &. 1 (1) it was enactef that: Sub- 
ject to the provisions of that section His Majesty by order in Council might make 
such regulations as appeared to him to be necessary or expedient for securing the 
Public safety, the defence of the realm, the maintenance of public order and the 
efficient prosecution of any war in which Hise Majesty might be engaged and for 
maintaining supplies and services essential to the life of the com*mmnity. Section 1(2) 
enacted that without prejudice to the generality of the powers conferred by the pre- 
ceding sub-section, the Defence Regulations might, so far as appeared to His Majesty 
in Council to be necessary or expedient for any of the purposes mentioned in that 
sub-section, ... authorise (i) the taking of possession or control, un behalf of His 
Majesty, of any property or undertaking; (ii) the acquisition, on behalf of His 
Majesty, of any property other than land. ,Thiq makes a clear distinction between 
requisition on the one hand and acquisition of property on the other. It is note- 
worthy that these were the provisiorfs of the Emergency Powers (Defence) Act, 1939, 
and the Compensation Defence Act, 1930, which were referred to by Latham C. J: 
in the judgment in the The Miniser of State for the Army v. Dalziel” as"laying down a 
distinction between taking of possession of property on the one hand and the acquisi- 
tion of property on the other. The Advocate General drew my attention to a passage 
m Halsbury’s Laws of England, Hailaham Edition, Vol. VI, p. 532, para. 660, which 
stated that: . a x z 
” Certain compulsory powers of purchasing any lands, buildings, or other hereditamenta 
cor easements, either absolutely or for a limited ‘period, or of stopping up or diverting public 
‘or private footpaths, or bridle roada, may also be exercised at any time by the Secretary of 
‘State for War for the service of the department or the defdhce of the realm.” 
Mr. Taraporewalla, however, drew my attention to the relevant provisions contained 
in e. 16 of the Defence Act of 1842 which wêre supposed to be the foundation of the 
statements contained in para. 660 in Hajsbury’s Laws of Engignd above referred 
-to, and it was found that instead of lending support to that statement there was a 
clear distinction drawn between contpulsory, purchase of land abeolutely and tempor- 
‘ary use and possession of land for a limited pefioll. I am, therefore, of opinion tbat 
so far as legialative practice in England is concerned, there is no warrant for holding 
that requisition js included in the acquisition, b 
As régards the legislative*practice in India, Mr. 'Jaraporewalla traced the position 
‘Tight from thè year 1861 when the Indian Councils Act, 1861 (24 &25 Vic. c. 67) 
* was enacted. That was an Act passed by the Imperial Parliament to make by 
provision for the Constitution offfhe* Council of the Governor General of. India, and 
for the Local “Government 9f"the several Presidencies and Provinces of India. * By 
a 22 of that Act which laid down the extent of the powers of the Governor General 
an Counq) to make lawe and regulations at the meetings of the Council it was en- 
_1 68 Com. L. R. 261, 275. `% 
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acted that : ° 

“The Governor General in Cguncil ehall have, power af Meetings for éhe purpose, of 
making Laws and Regulations as aforesaid, and subject to the Provisions herein’ comajned, 
to make Laws and Regulations for repealing, «amending, ¢ altering any Laws or Regulations 
whatever, now in force or hereafter f> be in force in the Indian Territories now under the 


Dominion of Her Majesty, and to make Paws and Regulations for*all Persons, whether , 


British or Native, Foremana othera, and $r all Courts of Justice whatewer, and for all 


Places and Things whatever said’Territories, and for all Servants of the Govym- 
ment of Imdia within the Dominions of Prins and, States in alliance swith Her Majesty ; 
and the Laws and so id bẹ mada by ihe Governor General in Coupcil abel! 


control and supersede any Laws and Regulations in anywiee repugnant thereto ... Provided 
alwaya that the said Governor Geneful in Council shall not have the Power of making any 
ee re eer ag Sele mene on eee ones ae 
Act or.. A . 

E were there enacted which laid, down the limitations on the absolute 
e authority to make laws and regulations for all persons, whether British or native, 
foreigners or others, and for all Courts of Justice whatever, and for all places and 
things whatever within the said territories and for all servants of the Government of 
India within the dominions of Princes and States in alliante with Her Majesty. By 
this section the Govegnor General in Council was given absolute powere to make such 
laws and regulations, subjett only to the limitations contained in those provisos which 
were all of a general nature. When, however, the Government of India Act, 1915, 
consolidated up to 1919 (5 & 6 Geo. V, c 61, 6 & 7 Geo. V, c. 37 and 9 & 10 Geo. V, 
c. 101) was enacted legislative powers were granted to the Indian Legislature with a 
classification of Central and Provincial subjects between the Central and Provincial 
Legislatures. Under s. 63 pf that Act, an Indian Legislature was constituted consist- 
ing of the Governor General and two Chambers, viz. the Council of State and the 
Legislative Assembly. Section 65(1) of that Act conferred on the Indian Legislature 
‘powers to makè laws which were almost parallel to the powers granted to the 
Governor Generab in Council by s. 22 of the Indian Councils Act of 1861. There were, 
however, limitations of such powers enacted by s. 65(2) of that, Act which limited 
the powers of the Indian Legislature’ to enact laws, which limitations were ‘again 
parallel to those which were laid down in the provisos to s. 22 of the earlier Act 
Provisions, were, however, made for the making of rules under that Act (a) for the 
classification of subjects in relation to the functiona of the Government as Central 
and Provincial subjects, for the purposes of distinguishing the functions of local 
Governments and local Legislatures from the functions of the Governor General in 
Council and the Indian Legislature, (b) for devolution of authority. in respect of 
Provincial subjects to local Governments and for the allocation of revenue or other 
monies to those Governments... These devolution rules were to be made by the 
Governor General in Council with the sanction of the Secretary of State in Council 
and were to be approved of by both the*Houses of Parliament. In accordance with 
the provisions of the Act in that behalf Devolutign Rules No. 308(s), dated February 
16, 1920, were made which provided, inter alia for the classification of subjects into 
Central and Provincial subjectse Under those rules we had for the first time a 
classification of those subjects which were enumerated in schedule I, part I, as the 
Central subjects, and in schedule I, par? II, as the Provincial subjetia, the epumera- 
tion of those, subjects being pd#tallel to the enumeration contained in the lists of 
achedule VII to. the Government of India Act, 1935s» Item No. 15 of schedule 1, 


fart II, setting out the Provincial subjects, to “Land acquisition, subject to 


legielation by the Indian Legislature.’ This meant even though land acquisition 

was there treated as a Provincial subject, the enactment in respect of the same was 

to be subject to legislation in respect of the same by the Indian Legislature itself. 
Pos of land acquisition was at that time the subject-matter opan enact- 
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‘ment by the Indian Legislature, viz. Iynd Acquisition Act I of 1894. It was an Act 

to, amend “the law for the ‘acquisitiop of land" needed for public purposes and for 
cowpenies and for determining the amount of compensation to be made on account 
of such acquisition, and the préamble to thal Act ran as under :— 

“Whereas it is expedient to amend the law for the acquisition of land needed for public 
pårpose» and for Companies and for determjning the amount of compensation to be made 
on account of*such acquisition ; It is hereby egacted pa sallow :— 
There’ was no definition of acquisition giyen in è 3 which was the section of defini- 
tions in the Act ‘but part II of the Act dealf under the beading of acquisition with 

the procedure with reference to the same. Aftere laying “down the provisions for preli- 
minary investigation, objections to acquisition, declaration of intended acquisition, and 
the like provisions, the Act lald down that the Collector was to make an award under 
his hand of (i) the true area of the land, tii) the cofhpensation which in his opinion 
should be allowed for the land, andẹ (iii) tbe apportionment of the eid compensa- 
tion among all the persons known or believed to be interested in the land, of whory, 
or of whose claima, he had information, whether or not they had respectively appeared 
before him. After the Collector had made his award he was empowered to take pos- 
session of the land which*was thereupon to vest absolutely in the Crown free from all 
encumbrances. Special powers were given in cases of urgency where even though no 
award had been made by the Collector, the Collector Was, whenever the Provincial 
Government so directed, empowered on the expiration of fifteen days from the publi- 
cation of the notice of the intended acquisition, to takë possession of any waste, or 
arable land needed for public purposes or for a company, and in such cases such land 
was to thereupon vest absolutely in the Government, free from all encumbrances. 


Provision was made for reference to Court in the event of the award of the Collector ` 


not being acceptable to the persons ihterestéd anf ss. 23 and 24 of the Act provided 
what matters were to be considered in determining. compensation and what matters 
were to be neglected in determining the game., These were the matter’ to be considered 
by the Collector and by the Court alike, and ‘there were provisionsefor the apportion- 
ment of compensation as well as"for payment of the amount finally determined. Under 
these provisions the word “ acquisition” was used as meaning taking over of -the 
dand which was to vest absolutely in the Crown free from all encumbrances and that 
was the only sense in which the word “ acquisition” was used. Part VI of the Act, 
however, dealt with temporary occupation of land, and under s. 35 of’ the Act it 
was enacted that whenever it appeared to the Provincial Government that the tempor- 
ary occupation and use of any waste or arable Jand were needed for any public 
purpose or for a company, the Provincial Government might direct the Collector to 
procure the occupation and use of the same for such “term as it should think fit, not 
exceeding three years from the commencement of such occupation. Provision was 
made for the payment of compenSation to persons interested in such land, and s. 36 
of the Act enacted that onthe expiratior?*of the term, the Collector Was to make or 
tender to the persons interested compensation for the damage (if any) done to the 
Jahd and aot provided for by agreement reathed iar ee icak wprcnseabstatest el aekeary 
interested therein and was to restore the land to the pereons interested therein, sub- 
fect however to this proviso that if the land had become permanently unfit to be used 
for the purpose for which it was used immediately before the commencement of sith 
term, and if the persons interested should so require, the Provincial Government 
should proceed under the Actto acquire the land as if it was needed permanently for 
a public purpose or for a compan «lt was argued by the Advocate General that the 
enactment of the provision far occupation of land in the Land Acquisi- 
tion Act ehowed that the temporary occupation of land therein contemplated was 
included in the acquisition of land and that the requisition of land which was the sub- 
a aa a a a a Gk 
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provided for in part VI of the Act was thes include in the compulsory agai 
sition of land, being item No.9 in List II of the sewenth schedule tê the Govegn- 
ment of India Act. It is to be noted, however, that this temporary occupatiod? of 
land which was provided eb a aa a os 
been enacted in the Act not because suchsemporary occupation of land was included 
ee a of ghat Act, but 
because as stated in the p 3642) of the Act the persons interested,in the 
land, the subject-matter of such temporary occupation thereof, were enticed to, if the 
land had become permanegtly unfit to be used for the purpose for which it was used 
immediately before the commencenfent of such term of temporary occupation to 
require the Provincial Government to proceed under that Act to acquire the land as if 
it was needed permanently for a public pyrpose or for ‘a company. I am of opinion 
that but for this pppviéo to 8° 36(2) of the Act the tgmporary occupation of land 
which is thesubject-matter of enactment in Mart VI of the Land Acquisition Act 
would never have been included in that Act at all. I am supported in this conclusion 
of mine by the provisions of s. 48 of the Act which lay down that except in the cases 
provided forein s- 36, the Government should be at liberty to withdraw from the 
acquisition of any land of which possession had not been (ken. It shows that once 
the possession was talen the acquisition of land was final and the Government could 
not withdraw from the same, because under the earlier provisions of the Act once 
posession of the land was taken by the Collector the land was to vest absolutely 
ine the Crown free from alf encumbrances. Once the acquisition was complete, all 
persons interested in the land ceased to have any interest therein and the Crown 
became the absolute owner of the land free from all encumbrances. Before such pos- 
session was taken, the Govarnment was tp be at liberty to withdraw from the acquiai-. 
tion of the land. No such power was, however, ‘given to the Government to withdraw 
from the acquisition of land in those cases which were provided for in s. 36 of the 
Act, becatfse in those cases the interested in the land were entitled, if the 
land had becofne ‘permanently unfit to be used for the purpose for which it was used 
immediately before the commencement of such term of temporary occupation of land, 
to ‘require the Provingial Government to proceed under the Act to acquire the land 
as if it was needed permanently for a public pyrpose or for a company. In my opi- 
nion, therefore, these provisions of the Land Acquisition Act, far from establishing 
that the temporary occupation of land provided for in Part WI of the Act was included 
in the acquisition of land, go to establish that a clear demarcation was made by the 
Legislature between the acquisitiqn of land which resulted in the land being vested 
absolutely in the Crown free ffpm all encumbrances on the one hand and the tempor- 
ary occupation and use of waste or arable land which even though needed for any 
Public purpose or for a company did no? create any rights in the Government beyond 
the rights of guch temporary occupation thereof. 

In the course of his arguments on this’ aspect’ of the question Mr. Taraporewalla 
drew my attention, to various other enactments eof the Indian Legislature in which 
similar provisions were included by tke Legislature in those enactments, tough they 
were not included in the main ptovisions enacted therein. He drew my attention in 
this behalf to tne Indian Trusts Act II of 1882. It was an Act to define and amend 
the law relating to private trusts and frustees, and the preamble “to that eran 
as under :— . 

“Whereas it ja expedient to klefine and amend the law rfiting to private trusts and trus 
ttes ; It is hereby enacted as follows :—” N 
Thé trusts which were the subject-matter of that ierat were defined in e. 3 
of the Act and. right up to chap. VIII which ended with s. 79 of the Act all provi- 
sions with reference to the trusts and trustees were énacted therein. pter IX, 
hovwfver, of that Act laid down provisions as regards “Certain obligati in the 
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Nature of Trysts” and the various relationships which were analogous to that be- 

„Aà ttustee ahd 4 cesiwi que trusi’ were provided “for in tbe sections which vere 
enacted ‘under chap. IX of that Act begjaning with s 80 and ‘ending with 
=. 96 thereof. By no stretch of imagination cowid those relationships be brought 
within the definitio of trusty and the vety heading of chap. TX and the terms 
of s 80 defirtttely showed that those — whith were provided for in 
that chapter were not trusts but were tions nature of truste. Could it be 
urged, therefore, by reason of the fact those obligations in the nature of trusts 
were enatted within the provisions of the Indifm, Trustee Aft that those- relationships 
were included in the definition or conception of trusts, which only were the subject. 
matter of the enactment of that Act? 

ee ee eee 
1872. The preamble to that Act rafi as under :— ` 

“Whereas it ia expedient to defne aif amend certain parts of the law’ mating to oom- 
tracta ; It is hereby enacted as follows :—” 


E E E E wan piven hes D GE Abe Ket and S O Tao LW She 
Act were found all the pfovisions as regards the contracts which were the subject- 
matter of that enactment. Chapter V, however, enacted provisigns as regarde certain 
telations resembling those created by contract, and in s. 68°to s..72 of that Act provi- 
sions were enacted with regard to. those relations resembling those created by contract, 
viz. claim for necessaries supplied to person incapable of cdatracting or on his account, 
Teimbursement of person paying money due by.another in payment of which he is 
interested, obligation of person enjoying benefit of non-gratuitous act, responsibility 
of finder of goods, and liability of person to whom money js paid, or thing delivered, 
by mistake or under coercion. These dbligatiéns were certainly not contractual obliga- 
Sona, nor could they be brought by any stretch of imagination within the definition of 
contract enacted in 8. 2 of the Act. They wese, however, included in’ the Act by the 
“enactment of chap. V thereof because even thoigh they were not contracts, the obliga- 
tions created thereunder resembled those created by contract. Could it, therefore, 
be contended that those relatigns though resembling those created by contracts were 
ifcluded in contracts which only werg the subject-matter of the enactment, vis. the 
Indian Contract Act IX of 1872? 

Mr. Taraporewalla finally drew my attention to the Indian Easements Act V of 1882. 
® The Act was called the ‘Indian Easements Act, 1882. It was, however, an Act 
D aae ad anean ee ee ae eee 
the Act ran ag under :— 

Dare E PE otc dave wise I A 
it is bereby enacted as follows :—” KS e 


“tes delias “oF eeoa endl OF Reece weet be found wespeplively tn: ed aa 
s. 52 of the Act. The distinction between easements and licences has been well-known 
to law. The very definition of a licence under 8, 52 of the Act in terms lays down that 
a licence is the grant of a right to do eomething*od8to continue to do something in or 
upon the immoveable property of the grantor which would in the absence of such 
Tight be unlawful, and such right does not amount to an easement or an intereat ip 
the property. It is unnecesediry here to dilate upon tHe distinction between easements 
on the one hand and licences on the other. Suffice it to say that these two concep- 
" tions are quite distinct the one trom the other and it could not be urged by reason of 
the enactment of the provisions aag6 Utences in the Indian Easements Act that licences 

were included in easements. 
Mr. Taraporewalla, therefore, urged that by reason of the enactment of the provi 
: icin “agar rt ta tre iene proc ner cee ere eager oe 
not"be validly contended that temporary occupation of land was incited 
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within the acquisition of land. I accept this afument of'Mr. Taraporeyalta and have 
comé to the conclusion that thé enactment of these provisions ds tg temporary qtu- 
pation of land in the Land AcquisitiongAct does no, establish what is -contended for 
by the Advocate General, viz. that* temporary occupation of land for public perpos: 


or for a company was included in the cout acquigition of lånd. 
No change was or hag® made i conception of the acquifition of T 
since the enactment of the Land isitifn Act I of 1894 by the Indian Legislatare. 


That this was the meaning attached to afquisitton of land was well-known to the 
framers of the Devolutiofi Rules whch they compiled the classification of *eubjects 
ahd included land acquisition subject to legislation by the Indian Legislature as item. 
15 in the list of Provincial afbjects contained in schedule I, Part II, thereof. Evem 
after the year 1920 when these Devolution Rules were published no change has been. 
made in the conceptton of the acquisition of lands either by any legislative enactment 
or by any decided cases on the point? The same tonception of acquisition of land which: 
has obtained since the Land Acquisition Act I of 1894 was enacted has continued ever 
since, and that conception was also known to the framers of the Government of India: 
Act, 1935, when they compiled the Lists of the seventh achedule to the Government 
‘of India Act. If regard be hag to the legwlative practice in India, the result 
of that as hereinbeforé stated is that the term “ acquisition of land” or “ 
acquisition of land” has been all along known as the taking over of land by the 
Government so that the land vests absolutely in the Crown free from all encumbrances. 
‘The Advocate General drew my attention in this connection to the provisions of 
the Defence of India Act XX XV of 1939 and the Defence of India Rules framed 
thereunder. He relied in particular upon the provisions of s. 19 of the Defence of 
India Act which enacts thaf: . œ è 

“Where by or under any rule made under this Act any action is taken of the nature 
described in sub-section (2) of section 299 of the Government of India Act, 1935, there shalt 
be paid compengatipn, the amount of which ahall be determined in the manner, and in accord- n 
ance with the principles, hereinafter set out.” . 


He pointed out that under sub-s. (1), cl. (e), of that section, it was provided that :— 
“The arbitrator in making his award shall have yegard to— . 
(i the isi of sub-section (1) of section 23 of the.Land Acquisition Act, 1894, 
ao far as same can be made applicable!; and 

(X) whether the acquisition is of a permanent or temporary character.” 
He urged that in this provision the Legislature had enacted that the acquisition which 
was the subject-matter of the Jules as to compensation enacted in that section could 
be of a permanent or a temporary character and that therefore the word “ acquisi- 
tion” was used by the Legislature there mot in the sense of the acquisition of land as 
known to the Land Acquisition Act I of 1894, viz. àn acquisition of land which vested 
absolutely in the Crown free from all encifimbrances. This argument of the Advocate 
General, however, çamot carry him any further, because it is this very Act, viz. the 
Defence of India Act, XXXV of $939, and the provisions as to requisition of land 
enacted therein under a. 2 (2) (xxiv) of that Act which are impugned as wlira vires 
the Central Legialature and it would be of no avail to refer to the provisions of the 
impugned Act itself as a guide to the“legislative practice in Indià. Even, though 
this provision.ia no doubt to be found in e. 19 of the Act, we have in rule 2, sub- 
L (11), of the Defence of India Rules enacted thereundet, a definition of “ requisition” - 


Which says that : 
“of requisition ’ ee A ion of the property or to 
require the property to be placed at the disposal of the ing authority.” 
we go further ‘to r. 75A which deals with the requisitioning of Pjpperty, no 
-d within the definition of this very word “requisition”, a clear d tion is 


. i ` 
e 
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to be fourkl petween requisition and Yoquisition, In sub-r. (1) provision is made 
as*gegards the réquisition of property? In sub-r.. (2) power is given to the Céntral 
Government or the Provincial Gpvernment which has requisitioned any property under 
wab-r. (1) to ue on deal with the property, m asch manner as may appear to it to 
bë expedient and tò acquire it by serving Ga the owner thereof, or where the aner 
ig not readily traceable or the ownership ig in dispute, by publishing in the Official 
Garett, a notice stating that the Central dr Provificial Government, as the case may 
be, has decided t® acquire it in pufsuancé of this rule, Sub-rule (3) provides that : 
“Whee a notice of acquisitiog is serve on thesowner @f the property or published in 
the official gazette under sub-rule (2), then at the beginning of the day on which the notite 
is so served or published, the property shall vest in Govetnment free from any mortgage, 
Pledge, lien or other similar encumbrance, and she period of the requisition thereof shall end.” 
This, if at all, emphasises tħe disfinctiqn between the requisition of property which 
only gives to the Government the righ? to use or deal with the property in such manner , 
as may appear to it to be expedient and the acquisition of property which vests tik 
property in the Government free from any mortgage, pledge, lien or other similar 
encumbrance, and further provides that once there is acquisition of the property 
in that sense the requisition thereof which is frovided ım the earlier part of r. 75A 
shall end. The provisions of the Defence of India Act andthe Defence of India 
Rules framed thereunder, therefore, in my opinion, instead of helping the Advocate 
General go very far to support the contention of Mr. Taraporewalla that requisition 
is not included in acquisition. i 
Having regard, therefore, to the various considerations, the decisions of the English 
and the Australian Courts and the legislative practice prevailing in England as well 
as India hereinbefore referred to, I Bave come te the cofclusion that the mequisition 
of land, the subject-matter of these,proceedings, is not included in, nor is it an ancil- 
lary or subsidiary matter which can fairly ang reasonably be said tobe comprehended 
in the item of compulsory acquisition of Imd which is item Np. 9 in list II of 
the seventh schedule to the Government of India Act. à 

I Will now proceed to consider whether the requiaition of land ie included in 
atem No. 21 in list IL of the seventh schedule to the Govérnment of India Act. 
As I have already stated item No. 2? relates to land, that is to say, rights in og over 
land, land tenures, including the relation of landlord and tenant, and the éollection of 
rents ; transfer, alienation and devolution of agricultural land ; land improvement and 
agricultural loans ; colonization ; Courts of Wards ; encumbered and attached estates ; 
treasure trove. OS 

‘The topic or the category of legislation “land ” is fo doubt very wide in its scope 
and would include within itself a very wide range of topics. The framers of the 
Government of India Act have, however, it fit to elaborate that topic by 
adding what may be described as an amplification or explanatien of that topic or 
category of legislation. This amplification or explanation is, however, prefaced by 
the expreasion “that is to say.” aora ee a 
subject-matter of judicial interpretation. In ’, Judicial Dictionary, 2nd edition, 
we find under the heading “ That is to say ” the following (p. 2040): 

“*That is to say’ is the commencement of am ancillary danse which explains the meaning 
„of the principal clause. It has the following propertie,:—(1) it must not be contrary to 
the principal clause ; (2) it musf neither increase nor diminish it ; (3) but where the principal 
clause is general in terms it may restrict it.” f 
If this judicial interpretation ofthe" expression “that is to say” be adopted inthis 
context, it would show thatthe topic or the category. of legislation, “land ” which is 
general in terms, should be teken as restricted by what followa in this item No. 21. 
If that iso, the only things which would be included in the topic or category of land 
would be Ge ti ee eee Gh ies ces 
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“that is to say” in item No. 21, and it woui not be possible to read in the topic 
or category of “land” anything beyond what has been described im thoee particular 
itema. If one has regard to the diversity pf the subjçcte, which have :been mentioned 
in the latter part of item No. 21 f ing the expression “that is to say”, one might- 
naturally come to the conclusion that they ‘vere really restrictive ofthe general manner 
in whfich the topic or category of legislation? “ land ” has heen described¢herein. The 
Advocate General urged that whats b&n described in the latter part of thie item 
No. 21, following the expression “that is to say” was purely illwetrative and was 
not limitative of the generaletopic or tategory of legislation “land” and therefore 
contended that the requisition of lapd which was the dibject-matter of these proceed- 
ings was includeti in this gen@ral topic or category of Jegislation “land” as having 
relation to land and as being gncillary oresubsidiary matter which could fairly and 
reasonably be said te be comprehended in the same. I «o°not agree with this inter- 
pretation which ie sought to be put upon thi’ im No. 21 by the Advocate General. 
Kven though the items comprised in these lists have got to be read not in a narrow 
and restricted sense but in a large and liberal manner, there are no doubt limitations 
to that principle of interpretation as I have already obseryed. The subject-matter 
of legislation which comes for consideration before the Court must be “with respect 
to” a topic or categorf of legislation enumerated in the lista. This means that it must 
substantially be with respect to matters in one list or the other. A remote connection 
would not be enough. It pust be held to extend to all ancillary or subsidiary 
matters which can fairly and reasonably be said to be comprehended in that topic 
er category of legislation. Could it be said that merely because the requisition of 
land which is the subject-matter of these proceedings has reference to “land”, such 
requisition is ancillary or swbsidiary, to that topje or category of legislation “land”, 
and can be said to be fairly and reasonably comprised within it, or could it be urged 
as ‘it has been urged by Mr. Turaporewalla that such requisition of land is only 
remotely connected with the topic or fategéry of legislation “land” described in 
item No. 21? In ‘my opinion even though.a large and liberal interpretation requires 
to be given to this topic or category of legislation “land” described in item Na 21, 
it is of necessity limited by the user of the expression “ that is to say” which I have, 
already stated has been judicially interpreted te mean laying down restrictions on 
the generality of the topic or category of legislation which it goes to explain. I am 
therefore of opinion that the general topic or category of legislation “land” described 
in item No. 21 ig limited in its scope by the user of the expression “that is to say” 
followed by the amplification and explanation of that item by describing the various 
modes in which that legislative power invested in the Legislature has got to be erer- 
cied. I am supported in this construction of mine by the remarks of their Lordships 
of the Federal Court in In re Powers of Federal Legislature to levy Estate Duty, 
where their Logishipa held (headnote): „e 
- “Tt cannot be said that the word ‘sucocssion’ used in entry 56 of list I which speaks 
of duties in respect ef succession to property ia capable of comprehending every kind of 
passing of property intended to be codipalsed in the question under reference. ‘Phe exprea- 
slon ‘in respect of’ in the entry indidates that sucesion is the subject-matter of the taxation 
ang not merely the occasion. ‘There is more reason and justification for placing 2 limited 
construction on entry 56 in list I than the wider one.” . > i 
In spite of the large and liberal interpretation which had been ordained by their’ 
rdships of the Federal Court in the earlier decision§°of that Court which Ihave > 
already -referred to above, their Lordships in this se came to the conclusion that 
theng was more reason and justification for placing ‘a’ limited constriction on that 
entry than the wider one, meaning thereby that where the‘context or the circumstances 
warranted a limited construction being put on a topic or category of legislation it 
1 (1944) 7 F. L. J. 215, s c [1944] A. I. R.F.C. 73. 


è . 
e 


1945] “TAN BUG TAIM y. ‘cause or ousar (p. c g-enou J 1045 


ee ea ‘In the present case alao, having regard to the expres- 
“that ig to say”, and the amplification and explanation contained in the latter 
pia af itan Ne, 2, I fed T am ftstifed in comfoy to the conclusion. that thet 
amplification -and explanation really ictive or limitative of the- general topic 
qr category of legislation “ ” described In item No. 21. 
a is the tae a e aor NOE it remains to con- 
sider whether the rights in or over land “which have beer mentioned therein as the ` 
subject-matter comprised in this topic or fateg®PF"of legislation “land” do include ` 
the requisition of land which is the subject-matter of these proceedings.- If the 
Legislature has got the power to enact laws ‘with regardsto rights in or over land, 
it was contended that it could also have the poper to legislate with regard to the” 
creation of those rights, transfer of those rights and artplification artd explanation of 
those rights, and it was therefore contended that it wap open to the Legislature under 
this item No, 21 to legisfite for the requisition of land of thestype enacted in s. 2 
(2) (xxiv) of the Defence of India Act and r. 45A of tha Defence of India Rules. 


This argument is no doubt very plausible. It was, however, pointed out to me that ° 


the expression rights in or over land has been used in s. 299 of! the very same Govern- 


ment of India Act, 1935. , Section 299(5), enacts that in that section “and” includes’ 


immoveable property of every kind and any nights in or over such property. This 
expression is no doubt again capable of a very wide interprefation. It was in fact 
contended by the Advocate General that any rights in or over immoveable property 
included the right to requisition property aa was sought tọ be:done in this very matter 
by the Collector gua the proprietors of the Kokwah Chinese Restaurant. If one has 
regard, however, to the subject-matter of s. 299 of the Government of India Act, 1935, 
which has been described in the marginal note thereof as “ Compulsory acquisition 
of land, etc.” one finds that the rights in of over.immovéeable property which are the 
subject-matter of that section are proprietary rights in the sense of right, title, or 
interest therein and not the rights of temporary ise and possession of the same 
which are the rights claimed under the*requigition of property the subject-matter of 
these proceedings. Section 299 (1) gives a statutory recognition to ‘the general princi- 
ple ef British jurisprudence that no person shall be deprived of his property save 
by authority of law. That could only have reference to the preprietary rights enjoyed 
by an individual in respect of property of every kind or sort. Sub-eection (2) of 8. 299 
makes thia clearer still. It provides that if any law is enacted authorising the com- 
pulsory acquisition for public purposes of any land, etc., that law should provide for 
payment of compensation for the property acquired. Sub-section (3) of a 299 again 
provides that no bill or amendment making provision for the tranaference to public 
ownership of any land or for the extinguishment om modification of rights therein, 
should be introduced or moved in either Chamber of the Federal Legislature without 
the previous sanction of the Governor Genefal in his discretion, or in a Chamber of 
a Provincial Legislature without the prexjous sanction of the in his die- 
cretion. This again provides for a transference of land to ownership or for 
; or modification of *righta therein, meaning thereby the creation of 
rights in property in any pereon other than the bwner thereof. In my opinton, the 
rights in or over immovweable property which are the subject-matter of enactment in 
this a. 299 are tights of ownership in or ovpr such property which can be aptly des- 
cribed “as right, title and interest in the property, hgt are certainly not what may be 
“called personal rights to temporary use and possession of land which are the rights 
j vested in the Government by fhe requisition of property. If thìs be the true construc- 
tion of the expression ‘ ‘rights go @r over immoveable property” which has been 
used in 8. 299"of the Governgnent of India Act, can it be said that the same expreSeion 
` which has been used in item No. 21 in list II of the seventh schedule to the Govern- 
ment of dnidia Act is used in any different sense whatever? Maxwell on the Inter- 
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use of the same expression in every part of an dct. Courtauld v.«Legh, ‘The Qusenev. 
Poor Law Commissioners; In the matter the Hoborn Union. In re Cirkstall Brewory, 


‘Company, Limited and Reduced? iu of Codbym C, J. in Smith v. Brown,*, 
and Baggaltly L. J. in The Fr . When precision is required, no safer rule of 
Beet ae eae ol ae Oo ey cae eae je 


Having regard to this principle of#ftrprfkation, I am of opinion that the expfeseion 
“ rights in or over land” uapd in the latter*part ef item No. 21 iseised in the same 
sense as the expression rights jn or over immoveable property which is used iñ s. 299 


-(d) of the Government of India Ag? and that the rights in or over land mean not 


personal rights, not rights of temporary use and possession of land, but rights whereby 
some interest is created in the, land itself If that is the true construction of the 
expression “ rights inpor over land”, the rights which ave created in the Government 
by the nequisition of land of the nature descrfbdfl above do not create in the Govern- 


roent any interest in the land They only create in the Government 


the rights to temporary use and pogsession of land which are, to use the words 
of Latham GJ. in The Minister of State for the Army v. Dalzid, the rights 
of a licensee and no more. These rights of temporary use and poseession which are 
created in the Government are not, in my opinion, ancillary or subsidiary matters 
which can fairly and reasonably be said to be comprehended in the expression “ rights 
in or over land” and which ‘are by reason of the amplification ‘and explanation 
of the general topic or category of legislation “land” mentioned in item No. 21 deemed 
to be comprised within that topic or category of legislation “land” as already indi- 
cated above. I have, therefore, come to the conclusion that the requisition of immove- 
able property which is thee subjectsmatter of these proceedings is not included in 
item No. 21 in list II of the seventh schedule to the Government of India Act. 

I might refer in passing to a half-hearted attempt which was made by the Advocate 
General to include the requisition of lang witlfin item No. 8 in list III of the seventh 
schedule to the “Government of India Act. Item No. 8 in list III relates to 
“Transfer of property other than agricultural land ; registration of deeds and docu- 
ments.” Here again the Advocate General was confronted with the legislative practice. 
in India which was to be found in the enactment of the Transfer of Property Act, 
IV of 1882, which was an Act to define and amend certain parts of the law relating 
to the transfer of property by act of parties. The expression “transfer of property ” 
was well-known to the framers of the Government of India Act, 1935, and on the 
reasoning which I have adopted above, it was impossible to contend that thé requi- 
sition of -property of the naturé we have in these proceedings could by any stretch 
of imagination be construed as a transfer of property from the owner of the property 
to the Government. In so far as this p&rticular point was not seriously pressed by 
the Advocate Genergl, I do not think it ią necessary for me to deal with it in any 
further detail. 

Having regard to all the circumstances detailed above, I have come to the gonclusion 
that the requisition of land is not intlutied either in item No. 9 or item No. 21 in list 
II of the seventh achedule to the Government of India Act, and that even though 
there was a proclamation of emergency ky the Governor General ugder s. 102 (2) 
of the Government of India Act the Central Legislature dfd not derive any poer to 
make a law with respect to a topic or category of legislation which was not comprised 
in any of the three lists of the seventh schedule to the Government of India Act. 1, * 
théréfore, hold that the Central Legislature hac noypower or authority to enact a 


1 (1869) L. R..4 Ex. 126, 130. . 4 
2 (1838) 6 Ad. E 57 08 5 
3 (1877) 5 Ch. D. 535. - --6 


(1871) L®R. 6 Q- B. 729, 731. 
(1877) 2 P. D. 163, 174. i 
68 Com. L. R261. * ¢ 
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provision with regard to the requisition of land sa was cumPrised in s, 2(2) (axe) 
-of the*Defenc: of India Act ‘gnd rule 7§A of the Defence of India Rules framed there- 
unger inthe &bagnceeof any public nosification by the Governor General under s 104 
(1P of the Government of India Act issued him in exercise of his residual powers 
pf legislation and empowering, the Central to enact a law with reference 
thereto. I, therefore, hold that’ the enactment of s. 2(2) (xxiv)! of the Defence of 
India Act ang r. 75A of the Defence of India Rules framed thereunder with reference 
to the requisition of immoveable property without public notification by the Govern 
ee ee ie ae are vires ene 
-Legislature. 

The next question which arises for my condteration ia whether even if r. Tish 
iof the Defence of India Rules is not ulira vires the powers of the Central Legislature, 
‘the requisition order dated February 16, 1945, is illegal, void and inoperative in law, 
by reason of the responddht shaving no jurisdiction, power or aythority to issue the 
-same under the provisions of r. TDA ef *the Defance of India Rules. Mr. Tarapore- 
-walla contended that though ostensibly the respondent was requisitioning the premisa- 
“occupied by the Kokwah Chinese Restaurant including landlord’s fittings and fixtures, 
a ee ee eee 
or land, what the respondent was really doing was under the guise of that 
‘requisition to requisition also the commercial undettakipg of the petitioners. He 
‘urged that the goodwill attached to those premises was a valuable aset and property 
-of the petitioners and could not be divorced from the, premises which were being 
requisitioned, that the requisition of the premises necessarily entailed a requisition 
- «of the goodwill which went along with those premises, that the goodwill which was 
zattached to the premises and the business of Kokwah Chinese Restaurant which 
“was carried on in those premises was moveable propert which the respondent was 
-in no event entitled to requisition under the terms of the notification of the Govern 
‘ment of India, Defence Co-ordinatfon Department, ‘No. 1336/OR/1/42, dated April 
25, 1942, that in any event what was being reqyisitioned was a commercial undertaking 
* -under the guise of the requisitiog of the premises described in the érder dated Febru- 
ary 16, 1945, that the only way in which that commercial undertaking could be dealt 
‘with was under r. 81 of the Defence of India Rules and that, therefore the requisi- 
-tion order which had been served ap the- petitioners was without any jurisdiction, 
-power or authority in the respondent to issue the same under the provisiong of f. 756A 
-of the Defence of India Rules and was therefore illegal, void and inoperative in law. 
The Advocate General, on the other hand, contended that the only thing that was 
-sought to be done under the terms of the requisitien order dated February 16, 1945, œ 
was the requisition of the premises occupied by thè Kokwah Chinese Restaurant 
including the landlord’s fittings and fixtures, that the Government did not either m 
terms or by necessary implication requisitidh the goodwill attached to the premises 
or to the business of the Kokwah Chingse Restaurant, that the, ction if any 
-of the goodwill which might result from the premises being hand over by the 
petitioners to the respondent in acsordance with the terms,of the requisition order 
-was not the direct result of the requisition eof the premises by the respondent, 
that such destruction of the goodwill was a matter’ to be taken into account by the 
authorities in awarding compensation to the petitioners which compensation was alwaya 
‘being made and was going fb be made even to the petitioners without stint or reserve, 
‘that by no stretch of imagination could the requisition order dated February 16, 1945, 

* be construed as requisition Of the goodwill of the premises and the business of the 
Kokwah Chinese Restaurant, ibe respondent was not dealing in any mannfr 
whatever with the commercial which was carried on by the petitidners 
tn the premises, that what was sought to be done by the respondent was within the 
-four comers of the provisions of s. 2(2) (xxiv) of the Defence of India Act and 
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r. 75A of the Defende of India that in any, evenț a 2(2) (xx) -of the. Defence 


of India Act and r. 81A of the Defence of ndia Rule’. had no application ‘to the 
facts, of the present case and that the requisitien order dated February*16, 1945, was 


passed by the respondent with full juri iction, power or authority to issue the dame 
under r. 75A of the Defence of India and was therefore not illegal, void ang 
inoperative in law as contended by the petitioners. . ° 


In this connection it ig necessary to bear in mind that the respondent did not im 
terms reqflisition the goodwill attesked fe the premises or the business of Hokwalr 
Chinese Restaurant conducted therein. Could it be therefore urged by reason of the 
fact that such goodwill wes pecessarily attached to the premises and the business of 


the Kokwah Chinese Restaurant corfttucted therein, tat by merely requisitioning the 


premises of the, Kokwah Chinese” Restaurant together with the landlord’s fittings 
and fixtures the mspondent was also requisitioning the goodwill attached to the 
premises and the buginets of tHe Kokwah ChinesesRestayr#ht conducted therein ? The 
respondent ateno time had any express or implied intention of using the said premises 


except as a Detailed Issue Depot’ for the Royal Indian Navy. Ar no time was there 


any intention express or. implied that the respondent or the military authorities 
to whom the.possesaion of the premises was ordered by him to be handed over were 
going to use the premises for the purpose of carrying on the business of a restaurant 
therein. No doubt tbe delivery over of possession of the premises by the peti- 
tionera to ‘the respondent of to the Military authorities as directed in the requisition 
order would result in the suspension or the partial destruction of the goodwill attached 
to.the premises or the business of the Kokwah Chinese Restaurant conducted therein, 


if the petitionera were not in a position to obtain suitable premises in the locality and - 


to'carry on their business of the Kokwah Chinese Restaurant in such premises. It 
might as well be that all, the adyantage which they had obtained by reason of 
their ownership of the goodwill might be lost to them, their custom might be 
destroyed and whenever the -petitioners happened to get back possession -of 
the- premises after the emergency ws over, they might not be able to enjoy 


that advantage of the goodwill attached to the premises’ and the business ° 


_ ag they were enjoying at the present moment. Could it be, however, said that by 


reason of these circuspstances the respondent was requisitioning the goodwill along 
with the premises? In my opinion the log of the goodwill attached to the 
premises and the business of the Kokwah Chinese Restaurant conducted therein 
would no doubt be the neceseary result of the requisition of the premises by the 
respondent. The same would not, however, convert the requisition of the premises 
into a requisition of the goodwill, attached to those premises and the business. It 
would no doubt be a count in the claim for compensation which the petitioners would’ 
bė entitled to sustain against the respondent by reason of the requisition of the pre- 
mises. In fact it was so mentioned bythe petitigners in the correspondence whiclr 
took place between the petitioners and the respondent in October-November 1944 
when the respondent carried on correspondence with the petitioners with a view to 
the requisition of the Kokwah Chinese Restaurant under the Defence of India Act. 
That the petitioners would be entitteds to Claim compensation from the resfondent or 
the military authorities in connection with such suspension or the destruction of the: 

ill attached to the premises and the, business of the Kokwah Chinese Restaurant 
conducted therein would, howevey, not convert the requisition order which is *merely- 
directed to the requisition of the premises into an order for the requisition also of" 


the goodwill attached to the premises and the busine. The gdodwill attached to ` 


tfe premises and to the business of the Kokwah Chi Restaurant, though it is a 
part? and parcel of the premises sought to be requisitidned, would not’ therefore con- 
vert the order of requisition of the premises into an order for the requisition of the 
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gms 
. Mr. Taraporewalla contended that the goodwill attached to the premises and the 
business of the Kokwah Chinese Restqurant conducted therein was moveable property 
and that thertfore the respondent had mo juriėdiction, power or authority to requisition 
thé same under the powers vested in him the notification of the Government of 
-Jndia, Defence Co-ordination, Department, No. 1336|OR|1|42 dated April 25, 1942. 
Té I had come to the conclusion that the requisition order dated February 16, 1945, 
wes in fact also an order for the requisition of the goodwill of-the premises and the 
business of the Kokwah Chinese Restaursht cemducted therein, I would’ have con- 
sidered whether winder the terms of thesnotification the reapondent had any power, 
authority or jurisdiction to requisijion the same. As J “have already stated them is 
no warrant for the contention bf Mr. TaraporeWalla that the respondent in fact under.. 
the terms of the requisition, order dated February 16, 1945, also requisitioned the 
goodwill attached to the premises and thg business of the Kokwah Chinése Restau- 
rant conducted therein. This contention of Mr. Taraporewalla qherefore Reed not be 
dealt with by me. e° 

Me Taraporewalla farther Gondenited Wak’ ie doii ra whlch wees 
being conducted by the petitioners in the premises was neither moveable nor immove- 
able property within the meaning of 8. 2(2) (xxiv) of the Defence of dndia Act. He 
relied upon the observations of Young C. J. ineThe Lahore Electric Supply Company, 
Limited, Lahore v. The Province of Punjab, where the learned Chief Justice ob- 
served (p. 639) :— 

*..an undertaking such as the Labore Electric Supply Company, which was what has 
been called a ‘ going concern’, was nothing but a collection of items of movable and immove- 
able property. A careful examination of the provisions of Rule 75-A shows conclusively that 
Ss mile ie not applicable ab al ty) the tegadtiog or Anjoiihga Or gu undertaking’ [as a 
going concern such as the Electric Supply Co.]” ` 

The learned Chief Justice thus came to the conclusion that the undertaking not being 
either moveable or immovesble prdperty within the-meaning of 8. 2(2) (xxiv) of the 
Defence of India Act could ‘not be made the subject-matter af either a requisition 
or acquisition within the meaning of r. 75A of the Defence of tndfa Rules. This 
judgment of the Lahore High Court was approved of and relied upon by Das J. in 
¿In the matter of the Continental Hotel in Calcutta, where, Mackertich John, the 
proprietor of the Continental Hotel, was the petitioner and H. C. Gupta, the Addi- 
tional Land Acquisition Collector of Calcutta, was the respondent. In that judgment 
Das J. dealt with the argument that r. 75A did not authorise the requisition of any 
bysiness or commercial undertaking, and that general control of industry, etc. was 
secured by r. 81 of the Defence of India Rules. He dealt with the case of The Lahore . 
Electric Supply Company, Limited v. The Province &f Punjab as under :— 

“Tn that case: Young C. J. after reviewing some of the English decisions held at p. 638 
ee We re om tentea E as ne cies ie eee mee EA ket 
ultra vires or that the order was not made pona fide ut for some collateral purpose. Ther 

at p. 639 the learned Chief Justice held that Tule 75-A was not applicafle at all to the requi- 
sition or acquisition of an undertaking. I did not understand the learned Advocate General 
to controfert the principles Inid down in tiè Lghare cme.” 

It therefore appears that the point as to whether’ the judgment of Young C. J. in 
The Lahore Electric Supply Company, Limited, Lahore v. The Province of Punjab yas: 
_ correct or not was not at All canvassed in that case before Das J. and the point was 
` in fact conceded by the Advocate General. It was pointed out hy the Advocate 
General here that’ this judgintnt of Des J. was under appeal. After the close of the 
i imap R of the respondent with the consent of the p&i- 

to me a copy of the judgment of the Appeal Cotrt im 

oe ee eee 

1 O ETR ae FB. 2 [1945]: Calcrtte case (Unreported). 
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Mackertich John as the tespondent. The appeal catne before a bench constituted bye 
Derbyshire C. J. and Gnetle J. In his judgment Derbyshize C. J. observed with regard 
to the judgment of Young C. k in The Lahone Electric Supply» sae Limited, 
Lahore v. The Province of Punjab as í :— 


“Mr. Chatterjee then referred to the ore Electric Supply Company's case mentioned” 
above where the Punjab Government who Had powers to take over “the Lahore Electfic - 


Supply’ Company under certain Acts, but found? difficulties in ita way of doing 2o, purported 
to act under rule 75-A of the Defenew™ef ISdia Rules and requisitioned the whole of she 
undertaking. The learned Chief Justice after dealing, with the circumstgnces came to the 
conclusion that the Punjab Gpvernment weg not acting bona fide under rule 76-A, but using 
it in onder to acquire the undertaking which it found diffieult in going owing to its laches 


= Rer the Acts which entitled Gov@émment to acquire it, I can see no reason for doubt- 


ing that part of tla decision of Lahore High Court. Tht was sufficient for the purpose 
öf the Lahore case, The.learned. Chief Justfte then went on go fortify the judgment by 
holding that rule 75-Aœwas not applicable at all to the reqtfisition of an undertaking euch 
as the Lahore Electric Supply Company? I regret’ IHo not see my way to follow the reason- 
“ing in that matter. Rule 75-A provides that for purposes of the defence of British India, 
public safety, the maintenance of public order, or the efficient prosecution of the War or for 
maintaining supplies essential to the life of the community, the Government may, by order 
in writing, requisition any property mongable or immovecble and may make such further 
orders as to the Goverment may bave been necessary or expedient for requisitioning. The 
sane ‘any property, movedble or immoveable’ must necessarily include all kinds of 

property, land, buildings, machinery and chattels of any kind, and anything that can be 
described as property. This prima facie covers a business and its goodwill.” 


With great respect to the learned Chief Justice-of the Lahore High Court, I share 
the regret of Derbyshire C. J. in not seeing my way to follow his reasoning in this 
matter. There is no definitien of property, moveable or immoveable, to be found in 
the Defence of India Act or the Defence of India Rules framed thereunder. The 
meaning of those words, therefore, has to be got from the General Clauses Act X of 
1897. In a 3, cl. (25), of the General Gfauser Act, “immoveable property ” is defined 
as including lad, ‘benefits to arise out of land, and things attached to the earth, or 
permanently fastened to anything attached to the earth; and in s. 3, cl. (34) “ move- 


able property” has been defined as meaning property of every description, except, 


immoveable property. In the result when the Legislature enacted in s. 2(2) (xxiv) of 
the Défence,of India Act the power to make rules for requisitioning of any property, 
moveable or immoveable, it included within its scope all property whatever, moveable 
or immoveable, within the definitions thereof to be found in the General Clauses Act. 
J therefore endorse the view taken by Derbyshire C. J. that the words “ any property, 
moveable or immoveable” usedtin s 2(2) (xxiv) of the Defence of India Act must 
necessarily include all kinds of property, land, building, machinery and chattela of 
any kind, and anything that can be descrifed as property, and that this would prima 
facie cover a bysinese and its goodwill which are the essential ingredients of a com- 
mercial undertaking. I am fortified in this view of mine by the provisiona of 
a. 2(2) (xx) of the Defence of India Act and r. 81 of the Defence of India Rules 
framed thereunder. Section 2(2) (xx of the Defence of India “Act refere to the 
‘control of agriculture, trade or inttustry for the purpose of regulating or incredsing 
the, supply of, and the obtaining of information with regard to, articles or things of 
any description whatsoever which can be used in connectidh with the conduct of war 
or for maintaining supplies and services essential to the life of the community. It ° 
does not refer to the requisition of any property emp&Yed in agriculture, trade or 
influstry. It merely refers to the control thereof for the purposes specified therein. 
Undet the terms of s. 2(2) (xx) of the Defence of Inda’ Act and r. 81 of the Defence 
of India Rules the Government controls and directs in What manner the particular 
pierre a Uae, MUR Se eee eet 
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thereof. These powers of control*are certainly narrower in their scope than powers 

of requisition of auch property veste® in the Government under the provisions of 

s. 2(2), (xxiof of the Defence of Indfa Act and hate been specially vested im the 

under a. 2(2) (xx) of the of India Act for the purposes therein 

er I am, therfore, of opinion that though s. 2(2) (xx) of the Defence 
Ofeindia Act and r.°81 of the Defence of Iddia Rules deal with commercial or indus- 

trial undertakings, the mode which is therefn prescribed is nét the only mode in which 

the, Government can deal with property efbloy@@ in agriculture, trade or industry. 

The wider powers which are vestedein tha Government under a. 2(2) (xiv) of the 
Defence of India Act and r. 75A of the Defenc# of IndiaeRifles are not in any manner 
whatever curtailed by the provisions of a 2 (2) (xx) of the Defence of India A=” 
and r. 81 of the Defence of India Rufes. The powers Which are veted in.the Gow- 
emment under s. 2(2)(xx)}-of the Defence of India Act and r. 81 of the Defence 
of India Rules can be exercised by the Government for the pérposes therein men- 
tioned and when the Government thiffke it necessary or expedient to do so for the 
fulfilment of the purposes mentioned in r. 75A of the Defence of India Rules, it cat 
exercise the powers of requisitioning of property which have been vested in it under 
8. 2(2)' (xxiv) of the Defence of India Act. The powers which are vested jn the 
Government under a, 2 (2) (xxiv) of the Defênce of India Act and r. 75A of the 
Defence of India Rules are quite distinct from the powere vest£d in the Government 
under s. 2 (2) (xx) of the Defence of India Act and r. 81 of the Defence of India 
Rules. It cannot, therefore, be validly contended that the only manner in whitch the 
‘Government can deal with a commercial or business undertaking is under s. 2(2) (xx) 
of the Defence of India Act and r. 81 of the Defence of India Rules. If contrary 
to the conclusion which I have arréved at in the earlier portion of my judgment the 
enactment of a. 2(2) (xxiv) of the Defence ef India Act “and r. TSA of the Defence 
of India Rules was not sira vires fhe Central Government, the Government would 
have by virtue of the powers vested in it upder a 2(2) (xxiv) of*the Defence of 
India Act and r. 75A of the Defence of ‘IndiaeRules the power to tequiaition a com- 
mercial or businesd undertaking and to requisition a business like that of the Kokwah 
‘Chinese Restaurant as a munning concern. ‘The respondent in this view of mine would 
kave the power to requisition even a commercial undertaking fke the Kokwah Chi- 
nese Restaurant if be desired to do so? and the order in that behalf, if any, passed by 
him would be an order not without jurisdiction, power or authority under r. 75A 
of the Defence of India Rules, but with full juriadiction, power or authority to do so 
and therefore valid and operative in law. I therefore negative this contention of Mr. 
Taraporewalla. R 

The last contention of Mr. Taraporewalla was thet in any event the requisition 
order dated February 12, 1945, was illegal ,evoid and inoperative in law as contra- 
yening the provisions of s. 15 of tite Defence of India Act He drew my attention in 
this behalf to the provisions of a 15 of tht Defence of India Act whictf laid down in 
terms that ` i ' 

“ Any authority or person acting in pursuancê of ¿his Act shall interfere with the ordinary 
avocations of life and the enjoyment of property as little as may be consonant with’ the 
purpose of ensuring the public safety and interest and the defence of British India.” 


He urged that in the matter tf this order Gated February 16, 1945, the respondent very 
well knew that the -business which was being ied on by the petitioners there was 
- the business of thé Kokwah Chinese Restaurant which, as I have already observed 
is fitted up with costly fixtures, and furniture, which employs about twenty- 
four servants, Which commands“a great reputation and caters for a large clientele, 
which enjoys considerable goodwill and is one of the Jeading Chinese Restaurants m 
Bombay. ‘a pointed out that as early as November 13, 1944, the petitioners had 
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Chinese Restaurant in this connection. He céntended that in view of, ali the above 
circumstances the order dated February 16, 1845, which directed that ‘the 

of the premises occupied by the Chinese „Restaurant including landlord’s 
fittings and fixtures should be deli to the Commander 167 L of C sub-area 
forthwith was passed by the respondentin flagrant disregard df the provisions*of 
a. 15 of the Defence of Fadia Act which lfid down upon him the duty* of interfering 
with the ordinary avocations of lÈ an& enjoyment of property by the petttioners 
as little as might be consonant with the purpose of ensuring the public safety and 
interest and the defence of British India. With reference to the latter provisions of 


mma] 5 of the Defence of India Act {hat the interference should be as little as may be 


consonant with ethe purpoass* therein mentioned, he pointed out that the premises 
had been requisitioned by the respondent as appears from his affidavit dated March 1, 
1945, for the purpose of opening a Detailed Issue Depet for the Royal Indian Navy 
therein, as fa? back as May 31, 1944, that $inĉe then nothing had been done by the 
respondent in the matter of the requisition of the premises until he for the first time 
thereafter addressed his letter dated October 21, 1944, to the proprietor of the Kok- 
wah Chinese “Restaurant regarding the proposed requisition of the premises under the 
Defente of India Act asking for information on the various points therein mentioned, 
that in spite of the reQuisite information furnished by the petitioners to the respondent 
on: November 13, 1944, the respondent had issued the requisition order only om 
February 16, 1945, that the, very statement which the respondent had made in para. 
7 of his affidavit that although the order required the petitioners to hand over pos- 
session “forthwith” of the premises in their occupation, he would, as in other cases, 
have given a reasonable time to the petitioners to vacate and give possession of the 
premises to the Commander 167 L of C subarea if the petitioners had requested 
him to that effect instead of rushing to this Court, showed that the premises which 
had been requiajtioned by the fespondent were ‘certainly not required forthwith by 
the respGndent for the purpose mentighed ih the said requisition order, that under , 
the circumstances’ therefore the requisition order which had been issued by the ree- 
pondent’ directing the petitioners to forthwith deliver possession of the said premises 
was such aa interfered with the ordinary avocations of life and the enjoyment of the 
property by the petitioners in a manner contrapy to the provisions and in any event 
the spirit and intendment of s. 15 of the Defence of India Act. He urged that the 
statement made by the respondent in para. 7 of his affidavit did not cure the defect. 
in the order, that the order was such as to cause the greatest inconvenience and hard- 
hip to the petitioners even though due regard be had to the purpose of ensuring 
public safety and interest and*the defence of British India, and that therefore the 
order being in flagrant disregard of the provisions of 3. 15 of the Defence of India 
Act was illegal, void and inoperative in Taw. ; 

The Advocgte General, on the’other hap, contended that the provisions of s. 15 
of the Defence of India Act were directory or recommendatory and should not be 
read as mandatory, that they merely laid down*recommendations or instructions as 
regards the mode in which the power# vested in the Government were to be exercised 
and any breach of the provisions, provided it did not amount to the exercise of 
the powers vested in the Government fog collateral purposes or mala fide, could not 
be the subject-matter of adjudication by the Court, that’s. 16(1) of the Deftnce of 


India Act whieh laid down that no order in the of any power conferred by 
op under this Act should be called in question in any“ was a bar to the Court `’ 
investigating whether the order which had ben by the respondent was in 


flagfant breach of the provisions of s. 15 of the Defence gf India Act as contended by 
the petitioners, that sa, 15 and 16 of the Defence of India Act should be read together 
and the operation of s. 19 of the Defence of India Act should be restricta only. to 
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which says that no order made in exercise of any power conferred by or under the 
Act shall be called in question in any Court: Of course that foes not preclude the 
Court from deciding whether a power has been conferred or whether a power which 
has been conferred has beent abused. A 
I am not prepared to hold that the provisions of a. 15 of the Defence of India Art 
are not mandatory but are merely directory or recommendatory. The language of 
%. 15 of the Defence of India Act is very clear on the point, It provides that the 
authority or person acting in purauange of the Act skal ¢nterfere with the ordinary 
avocations of life and the enjoyment of property as little as may be consonant with 
e the ordinary avocations of life and the ehjoyrient of property is-in a particular case 
as little as may be consonant with the purposes therein mentioned*may have {6 be 
determined by the authority or person who is passing the order in the exercise of the 
powers vested in him under ttie Defence of India Act and the Defence of India Rules 
framed thereunder, the provisions of 2.15 of the Defence of India Act are none the 
less mandatory. They have got to be complied with. I cannot accept the argument 
e which was advanced by the Advocate General that s. 15 of the Defence of India: Act 
merely contained recommendations or instructions for the guidance of the autho 
rity or the pereon acting in pursuance of the Act and that any breach of the pro- 
visions therein contained, howsoever flagrant the sant might be, would not go to 
the root of the order but would have-to be dealt with only by the attention of the 
Government being drawn to suchebreach by the subject suffering the hardship by 
reason of the issue of such an order. Ifeshat was ‘the intention pf the Legislature, 
I can only eay that it has been very badly expressed. I cannot for a moment accept 
the suggestion that this provision wis enacted in s. 15 of the Defence of India Act 
for no other purpose than laying down such rébommpendations or instructions which 
might or might not be followed by the authority or the person concerned and the 
of which wogld involve-no other consequences than some petition qr 
supplication to the Government in the matter. I also cannot accept for a moment 
. the suggestion that.s. 15 of the Defence of India Act was enacted merely as a sop 
to the public who were naturally clamouring against the drastic powers which werg 
being vested in the exeoutive ngder fhe terms of the Act. That suggestion if ac- ` 
cepted would attribute to the Legislature motives which would be far from hotest 
and straightforward. I am ng prepared to hold that such were the motives which 
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actuated the Ltgislature when enacting this prevision confained in a 15 of the Defence 
of India Act. I am prepared to take the provisions of s, 15 ofethe-Dełence of Inia 
Act at their face value, as meaning that jt is the bounden duty of any authority or 
person acting in pursuance of the Act tà interfere withthe ordinary avocations of life 
eae eee Gt ee ee es ea 
mentioned and that the provisions in that Behalf enacted in the section are mandatory. 
` Tt remains to be seen how far tt prdvisions of s. 16(1) of the Defence of India 
Act affect the position. That section enacts in terms that no ordew made in exercise 
of any power conferred by om under thts Act sha} be called in question in any Court. 
maea order that an order should not pè called in questioå in any Court, that order must 
be made in exercise of the pewer conferred by or under the Act. If the order is in 
fact not made in the exercise of the powem conferred by or under the Act, or has been 
made in colourable exercise of the power conferred by or“under the Act, or is made 
for a collateral purpose and not bona fide, ft would certainly not be an order made 
in the exercise of the power conferred by or under the Act and will not be protected 
_ under the section. In this connection I may refer to the observations of Young C. J. 
at pp. 635 and 636 of the case of The Lahore Electric Supply Company, Limited, 
Lahore v. The Province of Punjab,» where he has discussed various authorities in 
this connection. He referred to the observations of Lord Thankerton in Secretary of 
State for India v. Mask & Co.* (p. 614): 
“Tt is settled law that the,exclusion of the jurisdiction of the civil Courts is not to be 
readily inferred, but that such exclusion must either be explicitly expressed or clearly bm- 
plidd. It is alao well settled that even if jurisdictian is so exciudetl, the civil Courts have 
jurisdiction to examine into cases where the provisions of the Act have not been compiled 
with, or the statutory tribunal has not acted in conformity with the fundamental principles 
of judicial procedure.” 
He also referred, to the observations of Lord Redding C.J. in Rex v. Brixton Prison 
(Governor) : Sormo, Ex parte’ (p. 749): e ; 
“If we were of*opinion that the powers were being misused, we should be able to dea? 
with the matter, In other words, if it waa clear that an act waa done by the Executive with 
RET ite Org ar Oey eT et ere 
matter.” 
The Obeeryations of Low J. in that case also deserve to be quoted in this connection 
(p. 702) : 
. I do not agree that if the Executive were to come into this Court and simply say 
+ ‘A pereon is in our custody, and therefore the writ of habeas corpus does not apply because 
the custody is at the moment teghnically legal,’ the Court would have no power to consider 
the matter and, if necessary, deal with the application for the writ, In my judgment that 
answer from the Crown in reply to an application for the writ would not be sufficient if 
this Court were satisfied that what was really in contefuplation was the exercise of an abuse 
of power. The armeof the law. in this country’ would have grown very short, and the power 
of this Court very feeble, if it were subject to such a restriction in the exercise of its power 
to protect the liberty of the eubject ga that proposition involves.” è 
He also referred to the obbervatians of Farwell J. in Roberts v. Charing Cross, Euston, 
and Hampstead Railway Co. (p. 734) : 
e“ Lord Macnaghten there refers to a rentark of the Master of the Rolfs in Somtgwork & 
Vawxkall Water Co. v. Wands Boami of Wotks® and goes on: ‘In a word, the only question 
is, Has the power been exceeded? Abuse is only one forpeof excem «.. If the Legiafature . 
has given powers and those powers are being used for the purpose of carrying out the works 
"authorised and it is admitted that the mode in which tpey are being used, is unreasonable 
tha? is an abuse of power ao given and is therefore wlire viges?” 
1 Veet ee ee Leelee 
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He ‘lastly referred to the Observations in Galloway v. Mayor and Commonalty of 
London“ whete it was stated that whefe persona had Special powers conferred orf them 
by Parliament for effecting a particular purpeee, they could not be allowed to exercise 
-those powers for any purpose of a collateral kind. 

eTheae observations and the conclusion “which he came to on the basis thereof, 
namely, thatee. 16 of the Defence of India Act was no b@r to the jurisdiction of a 
civil Gourt if the order under r. 75A of ttle Defence of India Rules was wira vires 
and wes not made bona fide butefor æ collateral purpose ‘really go to show that 
s. 16(2) of the Defence of India¥Act woulfl pot protect orders even though they 
might have been made in pufported exercise ofethe powera conferred by or uif mes" 
the Act if the provisions ofthe Acti were not complied with, if ‘the powers were 
being misused, if what yas really donee was the ¢xercise.of an abuse of power, 

. «if the powers had been exceeded abuse being only one form tf excess) and if the 

exercise of the powers was not made ona fide but for a collateral purpose. The ob- . 
servations in Kewatram v. Collector of Madras? are ako to the same effect in so fir 
as they lay down that 8. 16 of the Defence of India Act does not prectude the Court 
from deciding whether a, power has been conferred or whether a power which has 
been conferred has been abused. 20) ie Same a the creat aeet 
Bose J. in Prabhakar v. Crown® (p. 172); 

is iy Gets ena hak tue 16 oe dae eee ee 
of the power conferred by the Act and not merely in colourabla exercise of such porrer .. 

It is not enough therefore that these orders should be pesed under colour of the power 
conferred. They must be dome in actual exercise of it and, as I read the law, no power 
is conferred to make such ordera in bad faith, or in abuse of the Act, or for the purpose 
of effecting a fraud on the Act, and condaquenjly thpse hkues must be investigated if they 
are raised.” 

A further illustration of this princifle is to be found in Emperor v..Keshav Gokhale 
in which a full bench of our High Court‘peld that where, on a perusal of an 
order passed under r. 26 of the Defence of India Rules, it becomes clear that the 
authority or officer making the order has not Applied its or his mind as required by 
tbe rule, the order is invalid, and that the obligation to consider reasons or grounds 
for making an order and to be satisfied upon materials laid before the officer or 
authority making it or within his cognizance is a condition precedent to ¢he making 
of an order, which in absence of the condition is a nullity. The Appeal Court there 
at p. 54 referred to Talpade’s case and the observations of Sir Maurice Gwyer therein, 
vir.: . x 

“We are clearly of opinion that where the order ia nfide under or by virtud of a rule 
which is invalid and therefore of no forces or effect, the order is a nullity and section 16 (1), 
has no application.” 

Osi a consideration Gf the EE PE T E E E E 16 (1) of 
the Defence of India Act would not protect an order made in the purported exercise 
of any pqwer conferred by or undtr the Act from being called*in question in any 
Court unless the order in question was made wfthin,the four comers of the provisions 
of that Act and was made in bona fide exercise of the power conferred by or under 
tha Act, and that the Court will have jusiadiction to go into the question of the 
legalit¥ or validity of an ‘order even though made in purported exercise of the 
“power conferred by or under the Act if the provisions of the Act were ndt complied with 
or the powers conferred by the Act were being misused or the powers conferred ky 
the Act had been exceeded or.the pdlvere conferred by the Act were being used pala 
fide and for a collateral purpose. 

If this is the true position, as regards the sope and effect of a 16 (1) of the 
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Deol Tai ce stab oala be dhe sagilde dee Cone ines pan ai 
an osder passed by the authority or peron facting in’ pursuagee of *the Act was 
passed in flagrant distegard of or in cogtravention of the provisions of s. 15 of the 
Defence of India Act? Would it hẹ posible to conténg that even though the provi-. 
sions of a. 15 of the Defence of India Act were mandatory as.I haye already held thé 
same to be, the Court onthe construction of s. 16(1) ‘of the Defence,of India Act 
which I have referred to above wouldenct¥e able to call that order in question unless 
the breach of the provisions of s. 15 of the Defence of India Act was guch as would go 
ERAN eae ines Auer i ae a enen wiry 
methak unless the breach of the provisio of a. 15 o the Defence, of India Act complain. 
ed of went to the root of bona fides Uf the order, the order could not be at all ques- 
tioned in any Court. I am unable to accep} that contention. In my opinion, it is not 
only in cases where the bona ‘fides .of- the partiquar agde are questioned that the, 
order can be taled in question insany Cofir In addition to the impeaching of ~ 
* the bona fides it ia also open to a party to contend that the order complained of 
is such that the provisions of the Act have not -been complied with, that the’ powers 
vested in the*authority or the person acting in pursuance of the Act are being mis 
used, that the powers vested in such authority or perso have been exceeded or 
that the power conferred gn such authority or person has been abused. In the 
cases I have just mentioned it would be Open to a party to challenge the order and 
the order “would not be protected from being called in question in any Court by 
virtue of the provisions of s. 16 (1) of the Defénce of India Act. 
Looking at the requisition order dated February 16, 1945, from this point of view, 
I have come ta the conclusion that the order passed by the respondent to deliver 
possession of the premises of the Kokwah Chinese Restaurant together with the land- 
lord’s fittings and fixturee therein forthwith to the Commander 167-L of C sub-area 
was, under the circumstances which I have alrefidy referred to, in flagrant breach 
of the provisions of 8 15 of the Defenfe ofeIndia Act, was an abuse of the power 
conferred on the respondent by virtue of the notification of the Government of India, >. 
Defence Co-ordination Department No. 1336/OR/1/42, dated April 25, 1942, was ` 
passed by the respondent in excese of and in abuse of the powers conferred upon him — 
by or under the Act, was therefore not protected by the provisions of s. 16 (1). of 
the Defence of India Act, and was illegal, void and inoperative in law. 
Holding as I do that the enactment of s. 2 (2) (xxiv) of the Defence of India 
Act and r. 75A of the Defence of India Rules with respect to requisition of immove- 
* able property without a public netification by the Governor General under a 104 
of the Government of India Act was ulira vires the Central Legislature and that 
therefore the requisition order dated February 16, 1945, was illegal, void and inopera- 
tive in law and that in any event the°order wag illegal, void and inoperative in 
law as contravening,the provision? of s. 15 of the Defence of India Act, I now proceed 
to consider whether the Court has power to issue an order against the respondent 
under s. 45 of the Specific Relief Act, 1877, under*the circumstances. 
The Advocate General contended? tRat even though the respondent herin was a 
public officer, the conditions of proviso (b); to s. 45 of the Specific Relief Act were 
not satisfied because the forbearing from executing the requisition ordeg dated February 
16, 1945, and/or enforcing delivery of possession of thè premises of ihe Kokwah 
Chinese "Restaurant as directed by the requisition order and/or from taking any other’ 
stppe or proceedings under or in respect of the order which was prayed for in prayer ' 
2 f the petition was not under any law for the*time being in force clearly incumbent 
e respondent in his public character. He urged that there was no statutory 
e plik A te Gat eg Gu ee ment on a 
publi character and unless there was any statutory obligation cast upon the respondent 
to feai from doing so or unless it wag shown that a duty towards the etitioners 
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trad’ been imposed upon the zespaddent by statute so that he could be charged thereon, 
the Court ħaq no jurisdiction to iseue order and injunction directing the respondent 
to*forbedr from ‘doitg the acts i in prayer’ (a) of the petition. j 
SE E a e Vas oh Eagan Hailsham 
Edition, Vol. IX, p. 744, parat 1269 : y 
© The writ of mandamus is a high prerogative writ of a most extensive remedial nature, 
and is, in forn®, a command issuing from the"High Court of Juffice, directed to any person, 
comporation, or inferior court, requiring him &r thm to do some particular thing therein 
specified which appertains to his or their ofte and is in the, nature of a public duty. Ite 
purpose da to supply defecte of justicey and accordingly it will dseue, to the end that justice 


may be done, in all casey where ‘here is a specific Tegal ‘right and no specific legal remedy 


for enforcing such right ; and it may issue in cases where,ealthough there ian alternative 
legal remedy, yet euch mode of fedres is less convenient, beneficial and effectual.” 


He also relied upon the olfergations of Sir Lawrence Jenkins In Provas. Chandra Roy, 
In re,* where the learned Chief Justice observed? ép. 597) : 

“... in dealing with an application under Chaptér‘ VIII of the Specific Relef Act, tht 
principles applicable to a writ of mandomss should, generally speaking, be followed, and 
it was laid down by the Privy Council in Bank of Bombay v. Suleman Somji? that 
‘one of these principles if this, that the writ ill not be allowed to issue unless the 
applicant shows clearty: that he has the specific legal right to enforce which he asks for 
the interference of the Court, that he had claimed to exercife that right and none other, 
ee ee PR Bey mbatata aca aih eee 680 

the Act.” 


ie vals silted EEE E E “Ge ers ieee Gh Mohomedalli v. 


_ Jafferbhoy* where the learned Chief Justice observed (p. 268): 


“The conditions under headings (a) to (e), of the proviso dre cumulative so that no 
order can be made under the section unites they are all satisfied. 

Proceedings under this section are im substitution for. proceedings by writ of mandamus 
and writ of prohibition according to - peactice. 

In England the writ of mandamus is a pr@rogative writ of a moe exclusive remedial 
nature and is in form a warrant “seuing from the High Court of Justice, directed to any 
person, corporation or inferior Court, requiring him or them to do some particular thing 
{herein specified which appertains to his or their office, is in the mature of a public duty, 
and is consonant to right and justice. dts purpose is to supply defecta of justice ... 
The principles by which the Courts will be guided in such matters are Id down by 
Lord Cottenham C. in Frewin v. Leswis* in the following words: ‘The Hmits within which 
this Court interferes with the acts of a body of public functionaries ...are perfectly clear 
and unambiguous. So long as those functionaries stictly confine themselves within the 
exercise of thoee duties which are confided to them by theglaw, this Court will not interfere. 
The Court will not mterfere to see whether any alteration or regulation which they may 
direct is good or bad; but, if they are departing from that power which the law has vested 
in them, if they are nessuming to themselves a power oypr property which the law does not 
give them, this Court no longer considers them as acting under the authority of their com- 
mission, but treata them, whether they be a corporation or individuals, merely as persons 
dealing with property without legal authority.’ % . 

He also relied upon the observations of theif Lopdshipe of the Privy Council in 
Commissioner of Income Tax, Bombay v. Bombay Trust Corporation, Limited* 
(p. 31) : ° °, = 
The godene toc well Aimtraled “Gy hak deii abd by the cases aa aiad 
‘but is even more fully expounded in Tka Queen v. Lords Commissioners Šf the Treasury 
in 1872. The principle is tbat the Court cannot caim even in appearance to commaąd 
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the Crown, and where an obligation is cast upon the principal the Court cannot enforce 
it against the servant merely as such.* Before us ‘can issue to aepublic servant 
it mist therefore be shown that a duty towards stein ir rt 
public servant by statute so that he can®be charged thereon, and independently of 
duty which as servant he may owe toethe Crown his principal.” 
"He lastly relied upon the observations of '3 J. Wadia J. in Shankarlal v. Municipa? 
Commissioner. of Bombay (P 917) e 

“The jurisdiction of this Court in United to cases where there is a clear breach ° of 
duty to do or forbear from doing, as the case may b& What is or is no? clearly incumbent 
niust be determined by refeftnct to the pfovisions ofthe statute or regulation undtr which 


meP act complained of shoultl have begn done or forbome. * The words of a 45, sub-cl. (b), 


are ‘under anf law for the tinfe being in force’, and the law for the time being in force 
is the law laid down in the Municipal Act.” e. 

[This was g case ‘against the Municipal Comfhissioner,” Bombay,- where an order 
was’ sought to be obtained under eeftion 45 ofthe Specific Relief Act restraining the 
Municipal Commissioner from doing certain things which he was enjoined to do under 
the relevant provisions of the Municipal Act] t 
“The Municipal Commissioner could only forbear to do these acts if the election was 
declared invalid. An applicant under 2°45 of the Specific Relief Act, however, cannot ask 
for such a declaration nêr can, the Court make it, as a relief by way of declaration is neither 
contemplated by nor directed under the~secflon ; see Provas Chandra Roy, In re? In my 
opinion, therefore, the Municipal Commissioner cannot be restrained from doing that, which, 
until the election ia set aside, is clearly incumbent upon him to do under the Act.” 

On the basis of those observations of B. J. Wadia J. the Advocate General also 
contended that though the petitioners ostensibly sought to obtain an order under a. 45 
of the Specific Relief Act directing the respondent to forbear from doing the various 
acta mentioned in prayer (a) of the petition, the real motive of the petitioners was 
to obtain a declaration that the requisition order dated February 16, 1945, was illegal, 
void and inoperative in law, a declaratjfin witich they could not obtain in proceedings 
taken by them under s. 45 of the Specific Relief Act. 

Mr. Taraporewalla, on the other hand, contended that the expression “under 
any law for the timeebeing in force,” ahould not be restricted in its operation to'g 
statute or an Act of the Legislature which laid» down the duties to be performed by 
the publiceofficer in his public character but should be interpreted by the Court to 
mean any duty which is laid down on euch person in his public character - under 
any law for the time being in force, viz. common law, statute law, or even the personal 
law of the party complaining against the act of such public officer, that even though 
s. 45 of the Specific Relief Act could not be invoked by an applicant unless the 
respondent was a public officer and purported to do the act complained of in his 
public character, the question whether ft was clegrly incumbent on him to forbear 
from doing the ac, complained 8f in his public character should be determined not 
merely by investigating what were the duties laid down upon such person under any 
statute which created the public office or laid down the dutiea to be performed 
by him as euch, but regard should sso had in that connection to wiat may be 
called the general provisions of the law of the land including the provisions of common 
law in that behalf, that therefore the Court should not restrict itself to inquiring 
whether a duty towards the petitioners had been imposed upon the respondent in his 
public character by etatite so that he could be charged thereon or that the question 
ghether it was clearly incumbent upon him to forbear*from doing"the acts mentioned ; 
in prayer yer (a) of the petition should not be determined merely by reference to the 
provisions of any statute or an act of the Legislaturunder which the ‘act complained 
of should have been foreborne. He conceded that the principles applicable “to a writ 
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of mandamus should generally ing be follgwed in dealing with an application 
under chapter VIII of the Specific Reliéf Act and thatethe Court should only interfere 
if te public officer was departing from the, power which the law had vested in him 
and was assuming to himself p$wer over préperty which the law did not give him 
aabeerved by Lord Cottenham C. in the pfissage quoted by Sir Norman Macleod in 
» Mahomedalli w. Jafferbhoy. * He, however, contended tha? the observations to be 
found én Commissioner of Income Tax, Somay v. Bombay Trust Corporation, 
Limited? and Shenkarlal v. The Municipal Commissioner of Bombay: should be 
read with reference to the facts of hose partieular caseg and should not be extended 
beyond what was warramted thfreby. He relied°upon a passage in Halsbury’s Lawe=—mes 
of England, Hailsham Edition, Vol. IX, pp. 761-762, para. 1293: + 
“Tn like manner all other persons acting aseservants of the Crqwn are exempt from the 
prerogative jurisdiction of thf Cgurt, asd-no writ of mandamus can ascordingly issue against 
them to do any act within the scope of the cities discharged by them on behalf of the Crown. 
“ Where, however, Government officials have been constituted agents for carrying out part, ° 
cular duties in relation to subjects, whether by royal charter, statute, or common law, 9 
that they are under a legal obligation towards such subjects, a writ of mandamus will He 
for the enforcement of such® duties.” 


He urged that proviso (a) to s 45 of the Specific Relief Acb was taken from the 
law in England as stated in thie pasage froin Halsbury’s Laws of England and that 
the expression ` ‘under any law for the time being in force” should be understood 
as meaning “ Royal Charter, statute or common law” as understood in England. He 
therefore urged that there was no warrant for reading the expression “any law for 
the time being in force” in the restricted manner in which the Advocate General 
contended it should be read. He alag pointgd ouf that the petitioners here were not 
asking for any declaration. He further urged that even though the expression ‘ “under 
any law for the time being in force’’ be read by the Court as contgnded for by the 
Advocate General, there was in s. 299 61) of the Government of India Act a duty 
° laid down upon every person including persons filling the role of public’ officers not to 
depriye any person of property except by authority of law, and that if he succeeded 
in establishing before the Court that the requisition order dated February 16, 1945, 
*vas illegal, void and inoperative in lag by reason of the enactment of s. 2 (2) (xxiv) 
of the Defence of India Act and r. 75A of the Defence of India Rules being” sltra 
vires the Central Legislature, he was entitled to ask for an order against the respond- 
* ent under s. 45 of the Specific Relief Act directing him to forbear from doing the 
various acts mentioned in prayer (a) of the petition. He therefone urged that the ° 
ratio of the decisions cited by the Advocate General, vit Commissioner of Income Taz, . 
Bombay v. Bombay Trust Corporation, Limited, and Shankarlal v. Municipal Com- 
missioner of Bombay, did not apply to the Present case. In this connection he relied 
upon the observatione of Tyabji J. in In re Tarabas ‘where the learped Judge observed 
(p. 163) :— 

“Now, there is no specific provision® in any Act that the Commissioner of Police shall 
cancel any fotice that may have been given by hime But it does seem to me, that although 
there is no specific direction yet if these women are Shown to be respectable women to 
whom s, 28 of the Police Act does not apply, it would be clearly incumbent on the Commip- 
sioner of,Police to Eancel or withdraw the notice Which he had given under a misapprebension.” 


He also relied upon a decision of our Appeal Court in Balbant Ramchandra v. Secre- 

* tery of State, where the Appeal Court consisting of Russell and Batty JJ. held thgt 

the order which was entirely ulira vires the Executive Government waa a mere nullity 

and no suit was necessary to setit- aside. He further relied upon a decision of a*full 
1 (1905) 28 Bom L. R. 254, 260, 4 (1905) 7 Bom, L, R. 16. 
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bench of' our Court in Narasagounda v. Garsono and the observations of 
Batghelor Ag-C.J. at pp. 656 te 658, where Acting Ghiet Jtstica after lis- 
cussing various decisions of the Privy Qouncil held that (p. 658): . 

“On the same principle the Indign High Courte, esfegially here and in Calcutta, have 
held that it is not necessary in the case of a void deed to sue to have it set aside or cancellgf” 
On the strength of the Yast two decisions*relied upon by him, he comtended that in 
the case of the enactment of a. 2 (Z? (fav) of the Defence of India Act andr. 75A 
of the Defence of India Ryles which he contended were slira viresethe Central Legis- 
lature it was not necessary dor the patti tg sue for a declaration that» the aid 

wmmmepectment was ultra vires the Central Legislature ahd tha it should be treated as 

a nullity, He efurther contended that in the case of the requisition order dated 
February 16, 1945, algo it was similarlyenot necessary for the petitioners to sue for 
a declaration that the said order was illegal, void and inoperative in law before the * 
Petitioners cduld obtain the relief which thtyeclaimed in prayer (a) of the petition 

* ander s. 45 of the Specific Relief Act. 

There is no doubt that chap. VIII of the Specific Relief Act deals with the enforce- 
ment of public duties. Section 45 of the Specific ReKef Act enacts that any of the 
High Courts of Judicature at Calcutta, Madras and Bombay might make an order 
requiring any specifi@ act,to be done gr foreborne, within the local limits of its 
ordinary original civil jurisdiction, by any person holding a public office, whether 
of a permanent or a tempprary nature, or by any corporation or inferior Court of 
Judicature : provided the conditions laid down in provisos (a) to (e) are fulfilled. 
Section 50°of the Specific Relief Act provides that neither the High Court nor any 
Judge thereof shall thereafter issue any writ of mandamus. The effect of those 
provisions is to take away the jurisdiction of the High Courts of Judicature of Calcutta, 
Madras and Bombay to issue the high prerogative writ of mandamus and to enact 
-the relevant provisions in chap. VIII of the Specific Relief Act commencing with 
8. 45 of the Act It is not necessary’ for tne at this stage to go into the question 
whether any provisions of.the high prerogative writ of prohibition were also enacted” 
in a 45 of the Specific Relief Act by the Indian-Legislature, and if so, how far the 
jurisdiction of the High Courts of Judicature at Calcutta, Madras and Bombay to 
issue the high prerogative writ of prohibitionewas taken away by the enactment of 
such provisions in 8. 45 of the Specific Relief Act. Suffice it to say that the provisions 
enacted in chap. VIII of the Specific Relief Act do take-away the jurisdiction of , 
the High Courts of Judicature at Calcutta, Madras and Bombay to issue the high” 

’ prerogative writ of mandamus which they enjoyed prior to the enactment of chap. VIII 
of the Specific Relief Act, aÑ that the power to issue orders of the nature which 
used hithertofore to be passed by the High Courts of Judicature at Calcutta, Madras 
and Bombay erercising their jurisdictio& to issue high prerogative writs of mandamus 
and prohibition (the latter to ttf extent they are -incorporated in s. 45 of the Specific 
Relief Act) are now to be found within the four comers of a. 45 of the Specific Relief 
Act. The question which has got to bp considered therefore is whether “ any- law 

for the time being in force” under*which the doing or forbearing of the acf complained 

of by an applicant is clearly incumbent on a public officer in his public character 
ynder the terms of proviso (b) to a 49 of the Specific Relief Act ia the statute law 
or an enactment of the Legislatyre as contended by the°Advocate General ot “ Royal 
Charter, Statute Law, or Common Law” as contended by Mr. Taraporewalla. Even 
though the two cases cited by the Advocate General Ñ this behalt, viz. Commissioner ' 

‘of Income Tax, Bombay v. Bombay Trust Oerporation, Limited and Shankarlal v. 
The Municipal Commissioner. of Bombay, appear dà a literal reading of the observ- 
_ ations telied upon by him to support his contention that ore an order could be made 
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deninst the public officer under «. 45 of the Specific Relief Act, it must be doti that 

the duty towayds an applicamt has imposed upon him by the statute so that 

he fpuld be charged thereon and that "what is or is hot clearly incumbent must be 

* determined by’ reference to the provisions of the statute or regulations under which 

the act complained of should have been dq or*forebome, I accept the argument 

of Mr. Taraporewalla that the obeervationg in those two should be read with 

, regard to the facts of those particular cases, Ip the case fore their Lordships of 
the*Prity Council in Commissioner of Income Taz, Bombay v. Bombay Trust 
Corporation, Limifed, the question Whether it was clearly incumbent upon the public 
officer, viz. the Commissioner of Inlome Tax,°Bombay,*to*do a particular act, had 
come up for decision with reference to the provisions of the Indian Income-tax AR, ea 
XI of 1922. In the case before B. J. Wadia J. in Shankarlal v. Muhicipal Commis- 
sioner of Bombay also the guestion whether*it was incumbent upon the public officer, 
viz. the Municipal Commissiorfer of Bombay, to forbear from doirfg the acts complain- 
ed of, had come up for decision witf mference*to the provisions of the City of 
Bombay Municipal Act. I am, therefore, of opinion that the observations contained’ 
in those two cases which have been called upon by the Advocate General, should be 
read with reference to the facts of those particular cases and should not’ be extended 
beyond what was warranted thereby. I do not thfink that in making those observations 
their Lordships of the Privy Council or B. J. Wadia J. intended to lay down that 
the expression “any law for the time being in force” was to be limited in its con- 
struction to the statute or the enactment of the Indian Legislature as the only laws 
laying down the duties to be performed by such public officers in their public character. 
It may also be remembered in this connection that, as in this case, the public officer 
against whom an order is sought may not be the creature of any particular statute, 
with the result that one cannot find inthe body ofsany stafite or enactment any duty 
laid down upon him as such. If that were so, even though the public officer acting 
im hia public character might be guilty of an act which would not be justified or 
. authorised by any law for the time being in the Courts would bave no juris- 
* diction to make an order against such public officer under s. 45 of the Specific Relief 
Act. “That could certainly not be intended by the Legislature in the enactment of 
the provisions of proviso (b) to s. 45 of the Specific Relief Act. I am, therefore, 
of opinion that the expression “any®law for the time being in force” use in 
proviso (b) to s. 45 of the Specific Relief’ Act should be read as “Royat Charter, 
e Statute or Common Law” as known in England, ie. not only the statute or the 
enactments of Indian Legislature but also the common law of the land which is being 
administered by the Courts in British India. e ž 
If the expression ‘ ‘any law for the time being in férce” used in proviso (b) to 

a. 45 of the Specific Relief Act is to be read jn the manner aforesaid, let us consider 
what are the provisions of common daw that have got to be followed in this connection. 

It ig one of the cardinal principles of British jurisprudence that wo person shall be 
deprived of his property except by authority of law, a principle which I have already 
stated befoye, finds its statutory recognition in a. 299 (1) of the Government of India 
Act, 1935. That is the principle which would bê enforced by Courts in British India 
as a part of the common law to be administered by them in the course of the 
administration of. justice, and would be equally applicable to private individuals as 

to public officers acting in their public character. If a public officer acting in his 
public character acted contrary to that principle of law, it would be tertainly open 

` to the Courts to direct him to forbear from doing any act contrary thereto, it being 
under that law, for the time if force clearly incumbent on the public officer 
acting in his public charactes to forbear from doing an act contrary to that well 
recognised principle of common law. Apart, however, from this argument of Mr. 
Taare Eee tees aan en ee eS 
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Relief Act be adopted as confended by the “Advocate General, we have‘in 8.,°299 
(1) of the Government of India Act Mid down a qatutory duty on private citizens K 
as well as public officers acting im thef public charaeter to forbear from doing acts 
which would be contrary `to the provisions of that sectign. It woftld be clearly incfm- 
bent under the terms ofthat section upgn"a private citizen as well as‘ public officer 7 
acting in his public character to {Srbedr from doing an act which would *deprive 
a subject of his rights of property except ttnder the authority of laf’; and if a public 
officer acting in his pulflicecharacter® issued a¥ order which would not tonetitute 
„m weer authority in law for depriving a subject of his Tights t8 property or was illegal, 
void and inopérative in law, the Court would haveejurisdiction to issue an order 
directing such public officer tg forbear frem acting upon guch order. I am therefore 
of opinion that on either construction of the expfressiow “any law for the time being 
in force” used in proviso (b) to s. 45 of the Sfecific Relief Act, it is clearly incumbent 
*on the respondent herein to forbear from doing the acts prayed for in prayer (ø) of 
the petition, viz. from enforcing and/or executing the said requisition order dated 
February 16, 1945, and/or from enforcing delivery of possession of the said premises 
as directed by the said requisition order and/or from taking any other steps or proceed- 
ings under or in resPect of the order, fhe order being illegal, void and inoperative 
in law by reason of the circumstances hereinbefore referred to. 

The further objection uzged by the Advocate General is equally untenable. The 
petitioners are not in this petition asking for any declaration that the enactment of 
8. 2 (2) (xxv) of the Defence of India Act and r. 75A of the Defence of India Rules 
is ultra vires the Central Legislature, or that the requisition order dated February 
16, 1945, is illegal, void 4nd inoperative in law. They are. only seeking to obtain 
an order against the respondent herein who is a public officer acting in his public 
character and an whom it is clearly incumbent ‘under the law for the time being in 
force to forbear from doing an act cantrar? either to the principles of British juris « 
prudence or contrary to the statutory provisions of s. 299 (1) of the Government ` 
of India Act, directing him to forbear from doing the various acts mentioned in 
prayer (a) of the petition. No doubt the relief mentioned in prayer (a) of the 
petition is based on the contentions that the enactment of s. 2(2). (xxiv) of the 
Defence ef India Act and r. 75A of the Defence of India Rules is ura vires the 
Central Legislature and the requisition order dated February 16, 1945, is illegal, e 
void and inoperative in law. These are, however, the grounds for the relief which 
* is prayed for by the petitioners %|gainst the respondent in prayer (a) of their peti-` 

tion. The substantive relief which the petitioners are asking for against the respondent 
under the terms of prayer (a) of the petition would be competent to them to obtain 
only if they substantiate those grounds. But it. is not necessary for them to ask 
for a declaration tp that effect if order tq.obtain such relief. As has been laid down 
by our Appeal Court in Balvant Ramchandra v. Secretary of State? and by the full 
bench of our Court in Narasagounda y. ChaBagounda,* it would be gpen to the 
petitioners to treat the enactment Of % 2 (2) (xxiv) of the Defence of India Act and 
T. 75A of the Defence of India Rules which'I have already held to be ultra vires the 
Central Legislature as void and a mere gullity and to treat the requisition order dated 
February 16, 1945, which also I, have already held to be illegal, void and indperative 
in law, as votd and a mere nullity ; and no suit or proceedingg to have the same 
[a ty raid ete tl nk ta te a 

would be entitled to the relief prayed ea (a) of their 
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The Advocate General aleo argued in this connection that proviso (b) to a 45 
of the ific Relief Act was based fn the assumption that the statute under which 
it"was clearly incurAbent on the public officer acting in his public character “to do 
or forbear from doing any speqfic act was £ valid statute and no argument could be 
“urged, as was done in this cAse, that such statute was invalid. He therefore urged 
tRat the argument which had been addressed by Mr. T: that the enact- 
ment of 8. 2°(2) (xxiv) of the Defence of Ingia Act and r. 75A of theeDefence of 
Iftdia*® Rules with respect to requisition of immoveable property was ulira vires the 
Central Legislatfre was not availaBle to him in these procesdings under a 45 of the 
Specifi€ Relief Act. I am ungble to accept fhis contemtidh of the Advocate General. 
The acceptance of that*contention would mean that the Court might have jurisdiéfici = 
to issue an order under s. 45 of the Specific Relief Act against thè public officer if 
he is contravening any provisions of that Particular statute, but would have no juris- 
“diction to issue any such orfler in“the event of the public officer doing an act under 
a statute which might itself be invalid and would therefore confer upon the public affi-, 
cer no authority whatever in law to do the specific act or forbear from doing the sange, 
a result which could never be within the contemplation of the Legislature. If the Court 
came to the conclusion that what the public officer was doing was certainly not warrant- 
ed by any valid provisions of law, the Court would certainly have jurisdiction to 
issue an order against the public officer asking him to de or forbear from doing any 
specific act which it would be clearly incumbent on that public officer in his public 
character, under the law for the time being in force, viæ the general law of the land, 
or the provisions of the common law in that behalf. Apart from the above consider- 
ations, there is also a further consideration which obtains in this particular case. As 
I have already held the requisition order dated February 16, 1945, is illegal, void 
and inoperative in law as contravening the provisions of & 15 of the Defence of India 
Act. If that were so, it would he clearly incumbent on the respondent who is a 
public officer acting in his public character in the matter of the emquisition order 

not to exercise the power which is vested in bem by the notification of the Government 
of India, Defence Co-ordination Department, No. 1336/OR/1/42, dated April 25, 

1942, issued under s. 2 (4) of the Defence of India Act in the manner he has purported 
eto do. This will surely bring the action of the respondent Within the. four corners 
of proviso (a) to s. 45 of the Spd&ific Relief Act even if contrary to what I have 
held above the contention of the Advocate General in the matter of the ‘construction 

e of the expression “any law for the time being in force” were correct. I am there- 
fore of opinion that the objection of the Advocate General as to the maintainability 
of this petition against the respoadent herein base og his contentions on the construc- ° 
tion of proviso (a) to s. 45 of the Specific Relief fails. 

The Advocate General further contended that the petitioners herein could not 
‘maintain this petition against the respondent because the provisions of proviso (d) 
to s. 45 of the Specific Relief Act wereenot fulfifled. He contended that the peti- 
tioners had other specific and adequate legal remedy in that they could file a sult 
against the Government of India “for a declaration that the enactment of s 2 (2) 
(xxiv) of the Defence of India Act and r. BA of the Defence of India Rules was 
ultra vires the Central Legislature and obtain the relief which they are asking for in 
prayer (a) of tbeir petition and that therefore it could not be said that there area no 
_ other specific and adequate legal remedies. I have only got to observe in this behalf 
that even though, that legal semedy, viz. the institution of a guit for*such declaration 
against the Government of India might be available to the petitioners, the same, how- 
ever, could npt be an legaf remedy available to them, for the simple reason 
that before any such suit gould be instituted by the petitioners against the Gévern 
ment of India the mequisite notice in writing would have to be given by the petitioners 
ee eye eee ee OE eee eine 
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Civil Procedure Code, 1908, and before any ch suit cbuld be instituted after the 
expirgtion of two months next,after euch nofice in writing had beer? given, to the 
Secretary to the Government of India thp mischief which was sought to,be prevented, 
viz. the execution of the requisition ordgr which was*ifiegal, void and inoperative im 
law, might be done by or at the ‘instanee of the respondent herein. It could got 
under the circumstancesebe contended that the petiti6ners had othe, specific and 
adequate Tegal remedy and that thes weye not entitled to maintain this petition 
by reason of the provisions of proviso (d) to s. 45 of the Specific Belief Act. I am 
fortified in this conclusion gf mine also hy the tions in the passage in Halsbury’s. 
Laws of England, Hailsham * Edition, Vol. IX, D. 744, parg. 1269, which I have 
quoted above, - where it isqtated? “and it_ may iæue in cases where, although: 
there is an alternative legal remedy, yet, such mode ‘of redress is less convenient, 
beneficial and effectual.” Thete are also observations pf Bowen L.J. to the same, 
effect in In re.Nathan' (p. 468): x .. 
e , “A writ of mandamus, as everybody knows, is a high prerogative writ, invented for 
the purpose of supplying defecte of justice. By Magna Charta the Crown ig bound netther 
to deny justiog to anybody, nor to delay anybody in obtaining justice. If, therefore, there 
is no other means of obtaining justice, the writ of mandamus fs granted to enable justica 
to be done. The proceeding, however, by mandamus, is most cumbrous and most expensive ; 
and from time immemofial aocordingly the Gourts have never granted a writ of mandamus 
when there was another more convenient, or feasible remedy within the reach of the subject.” 


There is also a decision of the Madras High Court in In the matter of G. A. Natesar 
and K. B. Romenathen,? in which Kumarewami Sastriyar J. observed (p. 165): 

“ As regarda the contention that Mr. Natesen has got other adequate legal remedy, E 
find it difficult to see witat gther adequate, legal remedy he has. It is well settled by a 
series of decisions that where a corporation or publi¢ body has a statutory duty of a public 
nature towands another person a mandamus will lie to compel its performance at the suit 
of any person aggrieved by the refusal to perform the duty unless there is another remedy- 
‘equally convenient, speedy, beneficial and®effectual’ as the mandamus and that by remedy 
is meant not a remedy by act of the party but remedium juris or some specific legal 
remedy for a legal right.’ I need only refer to In re Barlow, Rector of Ewhurst, The “King 
v. Tha Archbishop of Gaonterbury and the Bishop of London, Reg. v. Leicester Union, 
The Queen v. Prica, The Queen v. Thomas,’ and I@ re Nathan.” 


Greaves J.4n In re Manick Chand Mahata v. The Corporation of Calcutla and the 
Calcutta Imfnovement Trust? also observed (p. 924): 


“ With regard to the second point I think ‘specific and adequate remedy’ in sub-section (d) 


* of section 45 of the Specific Relief Act refers not to a general right of suit which muzst,. 
unless expreasly barred, always t, but to same specific remedy expresaly given by a parti-- 
cular Act.” 


E Cle ea DN 69. AS th cot N E EE EE E EE 
in their entirefy, tlre is no doubt that hé*considered a general right of suit as not: 
within the meaning of the specific and adequate, remedy mentioned in proviso (d) 

to a. 45 of the Spetific Relief Acts The*observations in the various cas& which I 

have referred to go to show that the specific and adequate remedy referred to in. 
proviso (d) to s. 45 of the Specific Relief Ach, should be equally convenient, speedy, - 
beheficial and effectual, and if no euch spécific and adequate legal remedy did omist, it- 
will be open to an applicant to fild a petition for obtaining an order under s. 45 of the” 
Specific Relief Act. I am therefore of opinion that this eantention of the Advocate Ge-- 


«(1884 Q B. D. 461. 5 “(18991 2 Q. 
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"neral based on the construction of proviso {d) to e 45 of the Specific Relief Act also 
fajle. . 
The Advocate General further contended, that the granting of prayer (a) of 
„this petition would mean that ¢hè High Coyrt would make an order binding on the 
“Upntral Government in the matter of the sequisifion order dated February 16, 1945. 
He urged that the respondent herein was exercising the poygre which had been vested 
by the Central Government in him under the terms of the Notification of the Govern- 
ment of India, Defence Co-ordination Department, No. 1336/OR/1/42 dated Apri} 
25, 1942, that in the matter of of the said ition order he was acting 
as the agent or servant of the Government, that if the Court passed an order 
as prayed for by the petitioners against the respdhdent, it would be, making an order a 
which would be binding on the Central Government and that therefore the petition 
„Was barred under the provisions of, proviso (f) to s. 45 of the Specific Relief Act. 
Mr. Taraporewalla, on the other hand, contpnded that the Centsal Government 
were not parties to this petition, that in exercising the powers which had been veatgde 
in him under the notification of the Government of India, Co-ordination Department, 
No. 1836/0R/1/42 dated April 25, 1942, the respondent was not acting as an agent 
of the Government but “was exercising the aythority which had been delegated by 
ihe Government to him under a. 2 (4) of the Defence of India Act, that even assuming 
that the respondent was the agent of the “Government fh the matter of the making 
of that requisition order, merely because the respondent was acting in the matter of 
the making of that requisition order dated February 16, 1945, as the agent ofthe 
Central Government, the Court was not deprived of its jurisdiction to pass an order 
under s. 45 of the Specific Relief Act ‘against him because even as the agent of the 
~entral Government, apart from the duty which he owed to*the Central Government, 
ne also owed duties to the petitioders to “forbear from doing any act contrary to 
the principles of common law orecontrary to the provisions of s. 299 (1) of the 
Government of India Act, and that even theugh the Court could nbt pass any order 
° against the Crown, the Court had juriadictibn to pass an ordereagainst the public 
offiger who was acting as the agent of the Central Government in the issue of the 
requisition order dated February 16, 1945, which was complained of in the petition. 
$ The Government of India is not ade a party to this petition, and whatever order 
be passed by the Court against the respondent herein would not be as euch binding 
on the Central Government. As a matter of fact the Court here would not be passing 
* any order against the Central Government, as the Central Government is not a party 
to this petition. The respondent in this case is nof acting as the agent of the Govern- e 
ment. He has delegated to him’ under a. 2 (4) of tpe Defence of India Act and by 
the notification of the Government of India, Defence Co-ordination Department, 
No. 1336/OR/1/42 dated’ April 25, 1948, certain powers specified in the noti- 
fication which are purported “to be exercised eby him not as an agent of 
ihe Government ‘but as a public offer empowered in that ®ehalf by the 
Government. Assuming, however, that he was not exercising such delegated authority 
but was $n the exercise of the powers which be purported to dô merely as an agent 
of the Government, is his position such that he is exempt from the jurisdiction of 
the Court to issue an order against him under s. 45 of the Specific Relief Act? 
Aschas been’ observed by their Lordshiffe of the Privy Council in Comsissidner 
` of Income Tax, Bombay v. Bombay Trust Corpotttion, Limited? (p, 31): 
“the doctrine if well estalfithed by that decision and by the case therein mentioned 
but is even more fully expounded in The Queen v. Lords Commissioners of the Treaswry* 
in 1872. The principle is that he Court cannot claim even in appearance to command 
the Crown, and where an obligation is cast upon the principal the Court cannot enforce 
it against the servant merely as such Before mandamus can issue to a public servant 
1 ( ) 3 Bom. L. R. 18 PG 2 (1872) L. R. 7 Q. B. 387. s . 
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it must therefore be shown that a duty towards the applicant has been imposed upon the 
public servant by statute so that he canbe charge thereon, and independently of any duty 
which*as servant he may owe to the Crown his pal” : na a 
If as I have already held the respondenf berein independently of any duty which he 
owed to the Central Government as*his principal, also Swed a duty to the petitioners 
by reason of the principleg of common law gr by reason ef the provisions of a. 299 (2) 
of the Gowrmment of India Act, amy.pregch of such duty would give the petitioners 
a caus of action against the respondent herein and the petitioners would be entitd 
to sustain a petition for an*order against the dent under s. 45 of the Specific 
Relief Act. It may be that By reasen of the t herein acting as the agent 
= ‘of The Central Government and by reason of the conclusion” of the Court that the 
enactmenteof a 4(2) (xxiv) of the Defence of India Art and r. 75A of the Defence 
of India Rules is ulira sires the Central [%gislature being jhe foundation for making 
the requisite qrder against the respondent ereih, the” Central Government might’ 
erespect the decision of the Court within the meaning of the observations of Lord 
Reading in Rex v. Speyer : Rex v. Cassel (p. 610): 
“The Second, ground proceeds upon the assumption that if the Court were to pronounce 
a judgment of ouster in this case we should be making an order upon the Sovereign. If 
that were the trug view of such a judgnfent I should, of course, agree, as this Court could 
not make an order upon the Sovereign. To jse the words of Cockburn C.J. in The Queen 
v. Lords Commissioners of the Treamzy,? ‘we must start with this unquestionable prindple, 
that when a duty has to be performed (if I may use that expression) by the Crown, this 
Cofrt cannot claim even in appearance to have any power to command the Crown; the 
thing is owt of the question. Over the Sovereign we can have no power.’ But a judgment 
‘against the respondents would have effect against them only; it would be an order upon 
the subject, not upon the’ Crewn. It is then argued that this Court would be powerless 
‘to enforce a judgment of ouster in this case, that we could not order the Clerk to the Privy 
Council, who is the servant of the King, to remove the names from the roll of Privy Coun- 
cillora, neither coulfl we prevent the immediaje reipstntement of the names if the King thought 
fit to alter it It ig sufficient for the prent purpose to say that a judgment pronounced « 
in favour of the relator would not involve the making by this Court of an order upon the 
‘Clerk, neither would this Court be powerless to enforce the judgment if It were disobeyed 
‘by those agninst whom €t was made. Although it may be interesting and useful for the, 
purpose of testing the propositions under consideration to assume the difficulties suggested 
by the Attorney-General, none of them would in truth occur. This is the King’s Court; 
we sit here to administer justice and to interpret the laws of the realm in the King’s name. 
It is respectful and proper to assume that once thg law is declared by a competent judicial 
e authority it will be followed by the (zown.” : : 
‘These observations of Lord Rea@ing were quoted with approval by Greaves J. in In m 
Manick Chand Mahata v. The Corporation of Calcutta and the Calcutta Improvement 
Trust. I may also in this connection refe to a decigion of the Madras High Court in 
Ekambara v. Madrgs Corporation and the, pbeervations therein at p. 33, col. 1: 
“Mr. Rangaswami Afyangar argued that even though the order in this case may only 
be directed to the Commissioner restraining him from holding the election on a particular 
date, since the Government has fixede the dite, any such order restraining hiů must be 
regarded as an order binding on thee Government and therefore not capable of being passed 
‘by the Court. The expression ‘binding on the Government’ is a somewhat curious expres- 
sidh. It is not quite clear that by that exptessian the Legislature intend&d’ anything more 
than merely orders passed against the Government, following in that respect the English . 
Law. When we ‘speak of an order being passdd binding on yy person, it can only be becatse 
he, was a party to the order or else ia so otherwise circumstanced as to have obligation cast 
on him by reason of the order to carry it out When ay order does not purport to be 
again&t a party and cannot of its own force oblige any Marty to do any act or to refrain 
1 {1916} 1 K. B. 5%. . § 3 al L. R. 48 Cal. 916. 
2 §'872) L. R. 7 Q. B. 387, 394. 4 (1927) A. I. R Mad 22, 
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**from doing any act, it cannpt be ‘aid that the order is binding on such party. So under- 
stood, it seems to me, that any order the Court may pass restraining the respondent 
from holding” an elegion on a parti date cannot be said to be binding on the Govern- 
mint ; because the Government are under no ghligation by reason of the order to do anything 
. or to omit to do anything. Uf? however, ang construction of the expression should 
“pe adopted, it will result in the Court being in most mattera to make any order 
agninst any public servant of Government who may also by under statutory obligations 
towagds the public as in this cage to conductehingself in a particular manner. “The onder, if 
dnd when made, will only be against the Commissioner requiring him to do an act or refrain 


from doing an act and it is i to ‘see that such añ order can be regarded as an 
order binding on the Government, in thle gense thet the Government may have no 
power to direct the Cdinmissioner to the contrary.’ oe a 


I adopt the reasoning of the learned Judges of the Madras High Court in this 
decision. As I have alæady held the r€spondent in this case owed a duty to the 
` petitioners laid down upon him by the.principles of common law or hy the provisions 
of 8. 299 (1) of the Government of India Act to’forbear from doing the acta mentioned 
in prayer (a) of the petition apart from whatever duty he owed to his principal the 
Government of India. To the same effect is the passage from Halebury’s Laws of 
England, Vol. IX, p. 762, in para. 1293 : , 

“Where, however, Government officials have been constituted, agents for carrying out 
particular duties in relation to subjects, whether by royal charter, statute, or common law, 
aa e SR a i a A a 
lie for the enforcement of such duties.” 


Tie Advocate: Goca alas in tis tiea diew omy aar to the Tack that 
according to the terms of s. 45 of the Specific Relief Act the procedure by way of 
making an order under that section was available only against persons holding a 
public office, whether of a petmanént or a temporary nature, or any corporation or 
inferior Court of Judicature. He urged if that was so, the Secretary of State, the 
Central Government, the Crown Repregentative, or any Provincial Government, which 
° have been mentioned in cL (f) of 45 off the Specific Relief Act," would certainby; 
uot be parties to such proceedings and no order passed by the Court under s. 45 of the 
Specific Relief Act would, if the contention of Mr. Taraporewalla was correct, be 
* ever binding on them because they prere certainly not to be parties to the proceedings 
The enactment of proviso (f) to e. 45 of the Specific Relief Act would {hus,*the Ad- 
vocate General submitted, be absolutely nugatory. I do not, however, accept this 
* contention of the Advocate General. Proviso (f) to a 45 of the Spectfic Relief Act 
is enacted to meet those cases where the party against whom an order under s. 45 . 
of the Specific Retief Adt is sought was merely acting as tbe agent of the Secretary 
of State, the Central Government, the Crown Representative, or any Provincial Gov- 
ernment, and besides owing his duty to tke principal, owed no duty whatever to the 
subject. In thoee cases where, apart from such agent owing a duty to his principal, he 
alao owed a duty to the subject within fe meaning of the obser¥ations of their Lord- 
ships of the Privy Council in Commissioner of Income Tax, Bombay v. The Bombay 
Trust Corporation, Limited the Court would certainly have jurisdiction to issue an 
order against him under s. 45 of the Specific Rélief Act, having regard to the ob- 
servations which I have quoted above from the decisions in Rex v. Speyer: Rex v. 
. Casal? In re Manick CRand Makata v. The Corporation of Calcutta and the Ual- 
* culta Improvement Trust, and Ekambara v. Madras Corporation.t , 
2 I am therefor’ of opiniof*that it is competent to the petitioners, under the autho- 
tities which I have hereinbefore cited, to maintain a petition against the respondent 
and it is impossible to hold der the circumstances of the present case that in passing 


1 (1986 39 Bom L. R- 31, P. C. 3 (1921 coe 
2 {isis} 1 KB 698 = 4 lien ATR R. Mad. 22 : 
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an order against the respondent herein the Court would bg making an order binding 
on the Central Government, which weuld A of proviso (f) 
to a. 45 of the Specific Relief Act It may be in this confection that” meithfr 
the Central Government made any applidition before pe to be made parties to this 
petition nor did I order this petition and the rule nisi*which I granted against the.’ 
respondent herein to be on the Central Government in exercise of my discre 
tion under æ. 584 of the igh Court Rulps. I am, therefore, of opinién that this 
contention of the Advocate General based of. the Pe of proviso (f) to. 4 
of the Specific Relief Act also faile. 

The Advocate General labtlp contegdéd that ae granting of an order as prayed 


~ ““tdr By the petitioners in prayer (@) eof the petition would als® contravene the provi- 


sions of proviso lg) to s. 45 df the Specific Relief Act, which says that the High 
Court shall not be deemed to be authorised*to make any orger on any other servant 
of the Crown, as such»merely to enforce the satisfaction ef a claim upon the Crown. 
4 am, however, unable to appreciate this contenffon of the Advocate General. There 
is ‘no claim made by the petitioners herein against the Crown, nor are any proceedings 
taken by them for enforcing the satisfaction of a claim upon the Crown. The promed- 
ings which they are taking by this petition are therefore not te enforce the satisfaction 


"of a daim upon the Crown in the sens? in which those words are used in proviso (g) 


to s. 45 of the Specific’Relief Act. This position has been considered in Halabury’s 
Laws of England, Hailsham Edition, Vol. IX, p. 761, para. 1293 ; 

“ As no Court can compel the Sovereign to perform any duty, no writ of mandamus 
will fie to the Crown. Where it is sought to establish a right against the Crown the appro- 
priate procedure is by way of petition of right.” 

As was observed by Blackbym J. in The Guen v. Lords Commissioners of te 

PEO (p. 398): 

“The general principle, not merely applicable to mandamus but running through all 
the law, is, that wMere an obligation is cast, upon, the principal and not upon the servant, 
we cannot enforce it against the servant as fong as he is merely acting as servant. To take 
a familiar instance, if a mandamus were applied for aginst the secretary of a railway 
company to do something, it would not be granted, merely because the railway comp&iny 
hia masters had an obligatton to perform the duty, and it makes no difference that the master, 
or the principal, or the sovereign is only suable by petition of right, or perhape not at all. 
There is the éamiliar case of the surveyor of highways who is the servant of the inhabitants 
of the parish ; the inhabitants of the parish cannot be sued, because they are not a body corpo- 
rate, but the surveyor of the highways is not to be responsible for the non-pearformance of their 
duties, or the negligence of their servantg though he is the person who acts for them, The same 
principle applies to mandamus, if the duty is by statute, though perbaps ‘duty’ is hardly the 
word to employ with regard to Her Majesty ; where the intention of the legislature shewa that 
Her Majesty should be advised to do a thing and where the obligation, if I may use the 
word, is cast upon the servants of Hey Majesty so to adtise, we cannot enforce that obliga- 
tion against the servants by mandamus merely» because the sovereign happens to be the 
principal.” ` 
The observations of fheir Lordships ef jhe Privy Council in Commissione: of Income 
Tax, Bombay v. The Bombay Trust Corporation, Limited? are also to the same 
effect (p. 31): 

“Bat in any case d. (g) in s 45 of the Specific Relief Act» does not niean that orders - 
can be made to enforce the satiefactioh of a claim upon the Crown provided that the Court - 


acts with some additional motive or has some further intengien. The wertls of the daue . . 


have been taken verbatim from a well-known judgment on mandamus, the judgment of 
Coleridge J. in In re Boron de Bodet in 1838: ‘But, against the servants of the Crown, 
sa a a a 
1 (1872) L.R 7Q. B. 3 (1838) & Dowl. 776, 792. 
2 (1936) 38 Bom. Ria Po, - 
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vids at a mia aa es I call this an established rule, and I believe it has 
never bgen broken in upon.’* The docftine is well illugtrated by that decision and by the 
Choca therein mentitded, but is even more fully expounded in The Queen v, Lords 
Stoners of the Treasury! in 1872, The is that the Court cannot claim even in 
‘e appearance to command the Cfown, and an @bligation is cast upon the principal the 
€ourt cannot enforce it agningt the servant merely as such. Before mandamus can waue 
to a public servant it must therefore be sh3wn that a duty id@arda the appliggnt has been 
imposed upon the public servant by statute e6“thd? he can be charged thereon, and independ- 
ently of any duty which as servant he may owe to the Crowp his principal.” 


If One has regard also to théecases which havee bfen noted in footnote (d) 


appended to the page from Halabury’s Laws of England, which I have above ` - 


referred to, one finds that they were all cases where fhough the prfblic servants were 
ostensibly proceeded agajnst, the object ef the purgiers was to reach the funds or 


* property which had gone isto thë hands of the Crown and that the motive of the ` 


pursuers was, through the public @rvante wii were proceeded against ostensibly, 
to reach such funds or property in the hands of the Crown. There is also another 
passage in Halsbury’s Laws of England, Hailsham Edition, Vol IX, p. 752, para. 
1281, which may be noted in this connection : 

“A mandamus will issue to Government officisfs in their capacity asepublic officers exer- 
cising executive duties which affect the right, of private pepons’® 

That is mally the genesis of the principle which has been enunciated in proviso (g) 
to a. 45 of the Specific Relief Act. If the object of these proceedings started by the 
Petitioners in this petition was to obtain an order on the respondent as a public officer 
and servant of the Crown, merely to enforce satisfaction of a claim upon the Crown, 
within the meaning of the expreasion I have’ adopted above, then certainly it would 
not be open to the petitioners to maintairf this*petition, I may repeat here what I 
have stated erstwhile that the respondent in the present case is not acting merely 
as a servant of the Crown. Though he happens to be a public officer in the employ 
of-the Government, he is not acting ás the agent of the Government in the matter of 
the exercise of the powers wich have been delegated to him by the Government 
under the provisions of s. 2(4) of the Defence of India Act and the notification of 
* the Government of India, Defence Co-ordination Departnfent, No. 1338;OR|'1|42 
dated April 25, 1942. I am, therefdte, of opinion that this contention of the Advocate 
General based on the construction of the provisions of proviso (f) to a. 45 of the Specific 
Relief Act also fails. I, therefore, hold that in view of my findings that the enactment 
of a 2(2) (xxiv) of the Defence of India Act and r. 75A of the Defence of India 
Rules with respect to . © requisition of immovefble property ‘without a public noti- 
fication by the Governor General under s. 104 of Government of India Act is” 
ultra vires the Central Legislature and thgt in any event the requisition order dated 
February 16, 1945, is illegal, void and inoperative in law as contravening the provi- 
sions of a. 15 of the Defence of India*dct, the petitioners are entitled to maintain 
at ee (a) of their petition 
under 8.045 of the Specific Relief 

‘Tai the realt | do order and diet the yeas lant to ober Kon enforcing andlor 
executing the said requisition order dated February 16, 1945, andlor enforcing delivery 
of pqseession’ of the said premises, viz. the premises of the Kokwah Chinese Restaur- 
. ant including the landlord’s fittings and fixtures therein, as directed by the requisi- 
tion order andjor from taking any other eteps or proceedings under’ or in reapect of 
the order as prayed for in prayer (a) of the petition. ` 

As regards the costs of the petition, the respondent has failed in all the j 
which have been urged on his , except the one whether the requisition order was 
illegal, void and inoperative, in law by reason of the respondent having no jurisdic- 
1 (1872) L. R. 7 Q. B. 387. x 
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tion, power or authority to issue the, same na Tate 
Defence of India Rules. The argments on pænt, however, pave net taken any 
considerable time before me and I see ng reason to deprive the petitioners of their 
coats of this petition merely because they gave failed oy in that contention of theire. , 
i, therefore, order that the respondent do pay the petitioners’ costs of this petitiog” 
taxed on a long cause scala Two counsel allowed. 5 

There wifl, therefore, be an order im tegns of prayer (a) of the petition. , The 
respondent, will pay tbe petitioners’ ooo) Siete ees ae ae 
Two counsel allowed. . . 2 


“PER CURIAM. “The Advocate Gengi aske for a’certfficate under a. 205(1) ‘of the 
Government, of Inftia Act that ‘the case involves a substantial question of law as to 
Pe eer eS eae ae Ae I accordingly grant that certi- 
ficate. e e . 


e Attomey for petitioners : Gagrat &°Co. e 
Aitone for responce D. P. Sethna. 


o Before Mt’ Justice Bhagwati. 
JUGGILAL KAMLAPAT v. COLLECTOR OF BOMBAY.' 


Prerpgative wrii—Writ of certirari—Writ of prokibiion—Higk Cowrt—Power to issue— 
Conditions wnder wkich such writs can be issued—Tribunal or officer to whom suck 
writs can be issued—Judicial act of such tribunal or officer for whick writs can be issued 
—Weat is judicial act--Specific Retief Act (I of 1877), Sec. 45—Whethe: s. 45 curtails 
power of High Court to isfue writ ef prokibition,—Defence of India Rules, 1939, r. 75A 
—Period for which immoveable property can be requisitioned —Whether orders can be 
passed by Court for sake of greater caution. 

There is no difference in principle between the writ of certiorari and the writ of prohi- 
bition, excepf th&t the latter may be invoked at an earlier stage. Whenever any bédy ° 
of persona having legal authority to determine questions affecting the rights of subjects 
and having a duty to act judicially act in excess of their legal authority, they are subject 
to the controlling jutisdiction of the King’s Bench Division exercised in these writs. « 
Thie jurisdiction to issue writs of certiorari and ffohibition was invested in the Supreme 
Court off Judicature at Bombay, from whom it was inherited by the High Court of 
Bombey. 

The conditions precedent for the High Court exercising its jurladiction to issue writs 
of certiorari and prohibition are that there should be a body of persons 

(1) having legal authority * 

(2) to determine questions affecting rights of subjects 
. (3) baving a duty to act judicially, anti 
(4) they should act in excess of that authority. 
If these confition? are fulfilled, that body tT persons is subject to the controlling juris- 
diction of the King’s Bench Division exercised in jhose writs, 

The Court can" exercise jurisdictiog toeissue writs of certiorari and projbition or 
P E eee Micah thes ERE D E E E Geach 
matter. The power to issue the writs is by no means limited to cases where the tribuna? 
sor officer acts in excess of legal authority, . 

Rex v. Woodhouse, Rex v. Electricity Commissioners : London Electricity Joint Com- 
mittee Co. (1920), Ex parte Chford and O Sulaa? and Muljea Sicke & Co. v. ` 
e Municipal Commissioner,‘ referred to. ve 
Te eg eat a a ae 
Peasant, Babee ability soe acct ie eee oe eee pee 

* Decided, pupal a 1945. O. C. J. Miscel- 2 [194] 1°K, ` 171. 
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"or duty to decide, and the act should be dine by it upon consideration of facts and 

and imposing liability gr affecting tha rights of others. The phrase “ judi- 
gcd act” must, therefore, be taken i a very wide sefise including many acts that*would 
not ordinarily be termed judicial. The précedure of certiorari applies in many cases 
in which the bodies whose acts are criticised would not ordinarily be called Courts nor 
the acts ordinarily be termed judicial act? 

To makp an act of a tribunal or competent authority a @idicial act, the tribunal or 
a Competent authority should decide on the materials before it between a propteal and an 
~ opposition evgn though the mode in which the materials are collected and placed befora 
i (he poce sdopted: by Ha, commertag with the Neidon on hose materials 23 
between the proposal and apposition may note strictlf conform to what is ordinarily 
adopted in the regulær Courts of law. 

The Queen v. Corporation of Dublin: Frome United’ Breweries Co.” v. Bath Justices? 
and Rex v. The London County Council: The ea a a Protection Association, 
Ltd. Ex parte? referred tos  » 

The fiction eretici hy ihe tibuhal or Gauipetent autlibeiey may Te aided by 
it in a quasi-judicial manner and not in a strictly judicial way as a Court of law would® 
do. It is, however, incumbent on the tribunal or competent authority to act in good faith. 
and fairly listen to both the sides, ie. adjudicate upon the materials before it as between 
a proposal and an ophosition, though it is not bound to trent such a question as 
though it were a trial, though it has no power to administer an dath and need not 
examine witnesses and though it can obssin informatio? in any way it thinks best, 
giving a fair opportunity, however, always to those who are parties in the controversy for 
correcting or contradicting any relevant statement prejudicial to their view. 

Errington v. Mimister of Health, referred to. 

In order to decide whether an act is a judicial act so as to invoke the jurisdiction 
of issuing writs of certiorari or prohibition which is vested in the High Court, regard 
must also be had to the terms of the partigular gile, the mature, scope and effect of the 
particular power in exercise of which the act may be done read with the provisions of the 
statute. > : 

In re Banwerilg? Ray,® referred to. ° 
* An order passed by a Collector in ererci® of the authority desived by him under 
r. TSA of the Defence of Indfi Rules, 1989, requisitioning premises in occupation of a 
person who carries on business there, after making due inquiries from all concerned, is a 
judicial act within the extended definition of that term, over wħich the High Court can 
exercise jurisdiction by issuing the “writ of ceriiorari or the writ of prohibition, 

Where only a part of the provisions of.a particular prerogative writ is embodied in 
the enactment of a statute, the prerogative is not merged pro tento in the statute, but 
continues to exist in its full glory, the only thing done by the statute being that in 
cases covered by the statute the subject or the apglicant has a concurrent or alternative 
remedy also under the statute apart from his right eto invoke the jurisdiction of the 
Court to issue a prerogative writ in his favour. 

The juriadiction to issue a prerogative weit can only be taken away by express nega- 
tive words in a atatute. It carfhot be taken away,by the enactment of certain of the 
provisions therein in a statute by the Legislature. e oœ 

Rex v. Nat Bell Liquors, Ld.,° referred to. 

Thegpower of the High Court to issue,a writ of prohibition is not taken away by 
the enactment of s, 45 of the Specific Relief Att, ‘1877. 

The remarks by Macleod C. J. to the contrary in Makomedalli v. Jafferbhoy' are 
obiter. a . 

. Lady Dinbai Petit v. Noronka,* not followed. 

Muljee Sickd & Co. v. Municipal Commissioner, relied on, 
In re National Carbon Cempany Incorperated° Dorman Long & Co. Lid. v. Jata: 


R. 2 Ir. 371. ° 6 [1922] 2 A. C. 128. 
GTE) At oge. *s et 1905) 28 Bom. L. R, 264, r 
hail 2 E B zis e 8 (1945) 47 Bom. L. R. 500 


1935] 1 K. B. 249. 9 1999) 4l Bom. L. R. 984. 


(1944) 48 C. W. N. 766.° 10 (1934 
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e oe 
1072 . a THE BOMBAY LAW REPORTER. | . |VOL. XLVI. 
. æ * 
b 
desschandta Mahindra, In re "Romfidas Mahaliram,2 and,In re Banwarilal Roy, cited® 
with approval. 
Sal Sash ac eater etic acta E cee 
tion isued under r. 75A of the Defenceso{ India Rules, as “the duration of the prefent 
arsed a seater I eats PR DOO aera, oes, eee PEE, 
order bad. 
Tf ag order requireato be pamed under the cireumatanoes of a partipular case, the 
Court need feel no hesitation in passing. But it is certainly not the businesa of the 
Se ee a ee eee 
merely for the sake of gyeater caution, 


"RE petitionera, Jugal Kacalagg? omaes aal nioso “LK Industria” 


eet A a 


in Bombay 

On January 4, 1945, “respondent No. 1 (Collestor of, Bjmbay), acting under the, 
„powers vested fo him under r. 75A of the Defeace of India Rules, 1939, and Notifica- 
"tin No. 1336]OR|1]42 dated April 25,- 1942, by the Government of India, Defence 
Co-ordination Department, issued a notice calling upon the petitioners to hand over 
the possession’ of the flat in their occupation to the Su ding Engineer, Western 
Circle, Central, R. W. D. (respondentdNo. 2) on January 16, 1945. 

The petitioners cared op correspondence with respondent No. 1, and eventually 
on March 1, 1945, filed a petition in the High Court, under s. 45 of the Specific 


E Relief Act, 1877, praying as.follows :— 


la) That this Hon'ble Court will be-pleased to issue a writ of certiorari against the res- 
pondents calling for the records, if any, of the said proceedings before respondent No, 1 
wherein respondent No. 1 purported to pase the said order complained of and after looking 


into the same quash the samer 
; (5) ‘That thie Hoo'ble Court may be pleased to” iame a writ of prohibition against the 


respondents prohibiting them from proceeding with orcontinuing to proceed with the exect- 
tion or enforcement of or carrying into effect thg said order in a manner threatened in the 
said order or in*any other manner whatso@ver and from peasing any further order or taking 
any further stepe therein to the prejudice of the petitiorèrs. . 

(c) That the respondent may be directed and ordered by an order under s. 45 of the 
Specific Relief Act to fOrbear from further exercising any jurisdiction or doing any act oy 
furthem-taking or commencing or continuing to take @r commence any proceedings in enforce- 
ment oc ex@cution of the anid order complained of. as 
M. P. Amin, with R. J. Kolak, for the petitioners. 

Sir Jamshedji Kanga, with G. N. Joshi, for the respondents. 

Buacwati J. The petitions are a firm carrying on business at Bombay, Cawn- 

pore, Calcutta and several other places. The partners of the petitioners’ firm are 
three: brothers, viz. Sir Padampat Singhania, Lala Kailashpat Singhania and Lala 
Lakehmipat Singhania. In parase 1 and 2 of their ‘petition the petitioners set out the 
various businesses and industrial concerna*fn which they are interested and aleo set 
out the manner in which the partners of the petitioners’ firm as well as the directors, 
managera, and representatives of ene or more of the concerns of the petitioners 
in India are obliged to and do in*fact come down to Bombay very frequently. They 
` egy that for the purpose of housing them as well as the offices of their several buai- 
nesses they have rented since 1941 flat” No. 4 on the ¢hird floor ‘of the premiss 
known as Ganga Bihar at Marine Drive in Bombay. The petitioners say git they. 
have no other place in Bombay where they can hawe*any accommodation for the 


aforesaid purposes and that the flat is indisgensable to them for their business 


Purpfosees and for the purposes of the residence of ther representativeeand the other 
Ed 


1 (194) I L R. 62 Cal. 596. _ 3 (1944), 48 C W. N. 766. 
2 #1985) I. L. R. 62 Cal 1011. : > 
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Point out the activities of Sir Padkmpat Singhania and Lala Kailashpat Singhania, 
the partners ‘of the petitioners’ firm, *and the mannfr in which they am obligeti to 
come down to Bombay from time to time*and put up at the flat whenever they 
-bappen to come down to Bofnbay. Afters desgribing their multifarious- activities 
asd the needs as I have above described,°the petition proceeds to state that in the 
beginning ofe January 1945" respondent ® No.“ 1 served ffi order No. ~CPWD/69 
purporting to have been issued on behalfebf The Central Government under r. 75A 
of the Defence of India Rules reade with the Notification,of the Government of India 
Defence Co-ordination Department, No. 1336"OR/1/42edated April 25, 1942, where- 
by the flat was requieHioned ‘irom the date of jhe order and the. petitioners were 
directed to deliver possession of the flat to the Suptrintending Engineey, Western 
Circle, Central P. W. D., respondent No. &, on Febryary 16, 1945. 

. On receipt of the order à letter was addressed on behalf of Si» Padampat Singhania, 
the partner of the petitioners’ firm, *by his advocate to the respondent contending 
in the first instance that the said order was not good in law and was null and votd 
ag the person in whose name the requisition order was issued was dead and gone 
long ago and that the figt was actually in the name of J. K. Cotton’Spinning and 
Weaving Mills, Ld. Without prejudice to his contention Sir Padampat Singhania 
wrote to say that the particular flat was required for their business purposes and 
for the purposes of- residence of the various persons who came down to Bombay and 
the only accommodation available to the J. K. Directgrs was the flat in question. 
He pointed out that so far as Bombay was concerned, the J. K. S. had no other 
premises available to them for occupation except a cottage at Juhu known as “ Kamla 
Cottage” which was in the sole occupation of Mr. N. C. Mehta, I.C.S., former Sugar 
Controller, but now in the employ pf the 4J. K. S. He stated that the flat was 
not vacant and was continually occupied and used by the J. K. S. Directors (one 
of the rooms being used for the office purposes) and that they had no other place 
of accommodation in Bombay. He pdintedont that an inquiry regarding the flat 
had been made by the SpecialeOfficer, Requisitioning, sometime fn November 1944 
and-it was presumed that he was satisfied about the genuineness of his case that 
«the flat was necessary for the residential accommodation of the directors, He further 
pointed out that there would be no dearth of vacant flats in Bombay, many of which 
would be available for Government purposes and that there was scarcely any neces- 
sity for the Government to deprive the genuine occupiers of their flate like him 
of the flats in thetr use and occupation. By his letter dated January 16, 1945, 
Sir Padampat Singhania through his advocate corrected the misstatement which he 
had made in his earlier letter dated January 9, 1945,°that the person in whose name 
the requisition order was issued was dead and gone long ago. He stated that the 
flat did not stand in the name of the J. K. Cotton Spinning and Weaving Milly, 
Ld., but stood in the name of Seth Juggilal Kanffapat in which nape the requisi- 
tion order had been issued. Sir Padampat Singhania through his advocate addresaed 
a further letter dated January 19, 1945, to respondent No. 1, wherein he eluci- 
dated and added some further points for the éakideration of. respondent No. 1. He 
recounted therein the various qualifications and activities of his and those of Mr. 
Bharatia, Lala .Kailashpat Singhania, Lala Sohanlal Singhania and other directors 
of the’ J. K. Industries. He stated that most of the concerns in which he was con- 
æg me, “38 genuine war work and reiterated his request for ‘the cancellation 
of tne fend A Ee -No. 1, however, replied, on February „5, 
1945, that he had considered the refresentations which Sir Padampat Singhania Had 
made in his ‘letters dated Jaftuary 9, 1945, and January 19,.1945, and regfetted 
to state that the requisition order could not be withdrawn. The petitioners’ firm, 
therefore, by their attorneys” letter dated February 12, 1945, Hi gy ae 

R. gp. 
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Adviser to His Excellency the Governor of Bombay putting on record the various 
factas and representations which they had m&le in the said lettere dated January 
9, 1945, and January 19, 1945, above referred to, and which? they had adtiregfed 
to respondent No. 1. After setting out°therein with,great elaboration the facts and 
representations above mentioned, ° the “letter stated “in para. 16 thereof that the 
said flat was entirely indispensable to them and to their business, that they wêre 
doing considerable war work through fhejr various concerns therein mefttioned, parli- 
cularly the Eastern Chemical Co. and the’Raymond Woollen Mills, Ld., of Bémbfy, 
and J. K. Cotton Spinning and Weaying’ Mill& Ld, that all the other concerns 
of Bombay as well as Cawrfpore agd Calcutta swere, mostly doing war work, that 
all the said work would suffer immensely and they would fe put to immense low. 
if the said flat were not allowed to remain in their possession and they were prevented 
from locating their permanent manager And other repregpntatives in Bombay and 
from themselves comfhg to Bombay. They adddi that if the said flat.was not de- 
requisitioned the Government aloné would be responsible for the aforesaid conse- 
quences and they would’ have no alternative but to proazed further according to law. 

This letter algo had not the desired effect. The Government were absolutely uninfin- 
enced by the threat held out in para. 16 of that letter that the war work which the 
petitioners were*doing would suffer ‘mmensely if the flat was not derequisitioned 
as asked for and a was addressed by the Under Secretary to the Government 
of Bombay, Revenue Department, to the petitioners’ attorneys on February 16, 
1945, whereby the petitioners were informed that Government saw no reason to inter- 
fere in the matter. 

When these representations which the petitioners made to respondent No. 1 as 
wal as to the Adviser.to His Excellency the Governor of Bombay had not their 
desired effect, the petitioners filed this petitione in this Court. In para. 7 of their 
petition the petitioners submitted that respondent No. 1 was not competent to 
issue the said order of requisition. They stated that rule 75A of the Defence of 
India Rules appegred to have been framed “by the Central Government in exercise . 
of their powers under s. 2(2)(xdv) of the Defence of India Act, that “ requi- . 
sition” was a distinct and separate category of legislative power and that “ réqui- 
sitioning”’ of propertY was not covered by or included in any entry in the three 
lists centained in schedule VII to the Governfhent of India Act and that neither 
the Centra? Legislature nor the Provincial Legislature was competent to legislate 
_in respect thereto and that therefore rule 75A of the Defence of India Rules was ulira e 
vires and bad. In para. 8 of their petition they stated that there was no provision for 
compensation made anywhere ig tHe Defence of India Act for requisition of immove- 
able property and that condition No. 4 of the said purported order had no application 
to the case of requisition of immoveable pgoperty. In para. 9 of their petition they fur- 
ther submitted that by the said the said flat was moreover purported to be requi- 
aitioned for anindefinite term, which in anp event it was not competent for respondent 
No. 1 to do. They further stated that the power to determine the said indefinite 
term was by the said order delggated to and vested in respondent Ng 2 which 
delegation or vesting was illegal,and unauthorised and that the whole order was 
therefore vitiated and was illegal and void. They further submitted that for each 
of* the reasons therein mentioned the said purported qrder iseued by respondent 
No. 1 was without jurisdiction amd was wlira vires, illegal and inoperative in ‘law. . 

Without prejudice to their submission the petitioners furtber submitted In | 
para. 11 of their petition that having regard to the facts mentioned above and having 
regayl to a 15 of the Defence of India Act, f was aot competent for respondent 
No. 1 to issue the said requisition order when there were and still are many and 
numerous large bungalows in the occupation of varigus persons in Bombay who 
mightynot and in fact do not need the entire bungalow or bungflows and any one 
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"of Which latter premises qr a portion or portions thereof could well have been 
requisitiontd by respondent No. 1 gafter dus inquiries. The petitioners further 
i that the Government had fut up and cofld still put up numerous” sheds 
quarters-on very large pieces of land-if possession of the Government wherein 
-the officer or officers of the Ceftral P.W.D. eouldsbe accommodated without the least 
infeonvenience and‘ the object of respondént No. 1 in isitioning the said pre- 
mises of thespetitionera was not the effftient prosecution Of the war ag alleged in 
the order. They submitted that the order*in“question was not made bona fide for 
the purpose for Which it purported o hate been made. Jn para. 12 of their petition 
they algo subraitted that the ord® of respofident Nos l*was made without calling 
upon the petitioners for explahations and inquiries and as such it was also against 
the principles of natural justice and was passed by tespondent No. 1 ga a result 
of the denial of natural justice to the petitioners. : in s 
* Based on those submissions of tiseira contained in those paragraphs of this petition 
the petitioners submitted that this @ofirt should issue a wnt of cértiorari calling 
for the records of the papers and proceedings or inquiry, if any, made by respond-° 
ent No. 1 before be iseued the said order to enable this Court to determine the 
legality of the said ordergand if necessary to quash the same. They Also submitted 
that this Court should issue a writ of prohibition, it being necessapy in the interest 
of justice and consonant with right and justice that, respondent No. 1 should 
be prohibited from proceeding with or taking any steps to execute, enforce or carry 
into effect the said order pasesd by him in the manner threatened in the said order 
or in any other manner whatroever. They also submitted that this Court shotid 
issue an order under s. 45 of the Specific Relief Act directing respondent No. 1 
to forbear from exercising jurisdiction and from proceeding,to execute or take any 
steps for the execution or enforcement of er casrying irto effect of the said order. 
Prayers (a), (b) and (c) of the petition were respectively in respect of the said reliefs 
by way of a writ of certiorari, a writ of prohibition and an order under a 45 of the 
Sperific Relief Act which they had subnfitted’ghould be “granted by the Court in their 
favour against the respondents. « $ 
This petition was filed by the petitioners on March 1, 1945. On March 2, 1945, 
«hey made an application before me for the granting of aerule sisi jn terms of 
prayers (a), (b) and (c) of the petition which I granted on that day, giyjng the 
petitioners liberty to apply for an interim order on forty-eight hours’ notice in that 
behalf if respondent No. 1 was going to take steps towards execution of the said requisi- 
tion order in the meanwhile. . 
Respondent No. 1 filed an affidavit on April*2, 1945, contending in the first 
instance that the petition was misconceived and incomfetent and that the eame should 
be dismissed with costs. Without prejudice to his said contentions he stated in 
para. 3 of his affidavit that according to his information and the investigations made 
by the Government officers before the respisition dtder was made, and after receiv- 
ing the representations made on behalf of the petitioners, he was informed that 
the gaid fiat was on occasions used ‘by the petitioners’ representatives visiting Bombay 
and not by any person regularly resident in Bombay. He stated that his information 
was that the petitioners’ representatives visiting Bombay who were making us: of 
the said flat eould make other arrangements for their casual stay in Bombay apd 
_that the petitioners were the owners of a large bungalow at Juhu. He stated that 
it was pointed out to him that it should not be difficult for the petitioners to obtain 
accommodation in the said bungalow at Juhu whenever they or their representati 
happened to come to Bombay, for tife purposes of their business. Without prejudice 
to the above, respondent Np. 4 stated in para. 4 of his affidavit that he had "been 
informed by his Special Requisition Officer, Mr. Gupte, that quite recently the peti- 
tioners had purcha¥ed for themselves a palatial bungalow at Warden Road completely 
e 


3 


1076 THE BOMBAY LAW REPORTER. ` [vot XLVI. 


ETE S PEE E T E OF ie: 
purchase the whole of the petitioners’ complgint as cqptained in the petition and 
in the representations made by them to the Government of Bomhay fell ‘to tite groynd. 
Respondent No. 1 stated in para. 7 of hig affidavit that the action complained 
of was taken by him after fully considering the fafte placed before him and that 
the order for requisition was served on “the petitioners for the ‘purpose mentioned 
in the said requisiton ofer, viz. for the efficient prosecution of the war. In para. 8 
of his affidavit he denied that explart&tidtms were not called for from the petitioners’ 
representatives who were in the said flat in Bombay or that inquiri#s were uot made 
from them ‘and from other „quartera. + He state that the inquiries prior to the 
mafing of these orders were depaftmental inquirief and éhe facts placed before 


him were fully considered by him’ before any requisition order was made by him. ; 


‘He also stated.that far from taking any precipitate action against the petitioners 
in respect of this flat both the Government of Bombay apd ‘himself had considered thee 
petitioners’ representations from every point ef view. 

° . An affidavit in rejoinder was filed on April 6, 1945, by Sadanand Motiram Nevgi, 
the representative of the petitioners. He stated that as the representative of the 
petitioners he had been regularly staying in the said flaj, that respondent No. 1 
had merely religd upon information gupplied to him by other persons and investi- 
gations made by other Government officers, which information was not first-hand 
and was incorrect and misleading. He stated that respondent No. 1 did not 
appear to know that the petitioners had several concerns not only in Bombay but 
as.nearly as forty concerns in Cawnpo.3 and other places and the representatives of 
the said concerns were coming to Bombay from time to time so that the flat in 
question remained completely occupied throughout the year. He stated that there 
was no accommodation“at ell available for hoysing the representatives of the other 
various concerns when they came down to Bombay from time to time as also for 
locating the offices of the said Various concerns.” As regarda the bungalow referred 
to as having been purchased at Wargen Road, he denied that it was a palgtial 
bungalow as Was ‘sought to be made out. It could, only accommodate the director 
in charge and another director of the said concern but the remaining partners of 
the petitioners and the managers, mpresentatives and managing and other director 
of the petitioners’ numerous concerns could notebe accommodated in the said bunga- 
low. The flat in question was still required for the purpose of accommodating them. 
He further denied that any explanations were ever called for from the petitionem 
or their representatives. He stated that none of them was asked to answer any 
of the allegations made against them, that all the inquiries were ex parte inquiries 
without giving any opportunitf to the petitioners to challenge the veracity thereof, 
and that respondent No. 1 had acted against the principles of natural justice in not 
giving an opportunity to the petitioners fb answer the said inquiries. 

These are the respective contentions of the parties in the petition and the affidavits 
which they have made in these proceedings. No evidence was led by Mr. M. P. 
Amin in support of, his.various allegations of fact*even though the same w 

SEK by epost Mr T. caer tee ae eee Sock he th 
arose in the petition in order to ‘obtain the reliefs which the petitioners had prayed 
for in their petition. I, therefore, take jt that the whole superstructure which the 
petitioners have based on their rgultifarious business activities and the requi*ements 


of their representatives and the various directors and managers of their various con- 


cerns in Bombay and elsewhere in India who require fo come down to Bombay and 
ofcupy the premises in question was merely puteforwarg in order to make out a case 


as if respondent No. 1 had in the matter of the issue Bf the requisition order in ques- - 


tion acted in flagrant disregard of the provisions of e. 15 of the Defence of India 
‘Act, 1939, and that the requisition order in question was therefote illegal, void and 
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inoperative in law. The absence of any evidence led by the petitioners in that behalf, 
in spite of the said allegations having been contravened by respondent No. 1, leads 
rw to’ the conclusidh that there was absolutely no substance in that contenfion of 
_ the petitioners, that the said allegations had heen trotted out by the petitioners merely 
with a view to exaggerate thelr needs and gequiretents and it was not thought worth 
their while by the petitioners to lead any evidence in support of the same in view 
of what had’ been pointed out by respongdenj No. 1 that besides the said flat in 
Bòmbay which yas sought to be requisitioned by Him, the petitioners had a bungalow 
at Juhu named Kamala Cottage And a palgtial bungalbw situate at Warden Road 
where they could easily and with convenience house af their partners and the repre- 
sentatives and dirctors and managers of the vatious industries in which they Were 
concerned whenever they hafpened to come down to Bombay. The only purpose 
, of the petitioners in putging forward thee various allegations was to show to the 
authorities concerned as wefl as tô the, Court the importance“of their business con- 
nections, the magnitude of their business and the war work which they alleged they 
had been. doing in the course of their management of the said various businesses of 
theire. All these allegations and representations had no effect on the Government, 
they had also no effect 4n the Court in the matter of the appreciation of their con- 
tention as regards respondent No. 1 having atted in contravention"of the provisions 
of a. 15 of the Defence of India Act in the absence of any evidence led by them in 
support of the same. In the meuk, I hold that the petitioners have failed to sub- 
stantiate their contention that the requisition order in *question was passed by yes- 
pondent No. 1 in flagrant disregard of the provisions of s. 15 of the Defence of India 
Act and was therefore illegal, void and inoperative in law. 
Equally baseless was the other contention of the petitioners that the order made 
by respondent No. 1 was made bŷ him ‘withdut calling upon the petitioners for 
explanations and inquiries and es such was against the principles of natural 
justice and was passed by him with tYe denial of natural justice to the petitioners. 
» Even though the said allegations had been*controverted by respondent No. 1 the 
petitioners did not lead any evidence on the point. In the result I hold that the 
petitioners have also failed to establish this contention of, theirs. 
° Having disposed of the two contentions which required tvidence to be led by 
the petitioners in support of the allegations in that behalf before they eswld ever 
gubetantiate the same‘ I shall now proceed to consider the contention§ which the 
petitioners have raised in their petition which involved consideration of points of law. 
The petitioners contended first that the enactment of s. 2(2) (xxiv) of the Defence 
of India Act and r. 75A of the’ Defence of India Rules was ultra vires the Central 
Legislature. This contention I have already dealt with in extenso in my judgment 
in Tan Bug Taim v. Collector of Bombays and for the reasons stated therein I am 
of opinion that the enactment of & 2(2) (xxiv) of the Defence of India Act and r. BA 
* of the Defence of India Rules with resptet to the requisition of ¢mméveable property 
without a public notification by the Governor General under s. 104 of the Govern- 
ment of India Act was ulira vires the Gentgal.Legislatum.” I*may state here that 
in this petition also we are only concerned with therequisition of immoveable property 
by respondent No. 1. : 
The petitiontre further econtended that no provision for compensation was made 
- anywhere in the Defence of India Act for requifition of immoveable property and 
that condition No. 4 of the purported order had*‘no application’ to the case of 
requisition of immoveable property, This contention was not seriously preseed.by 
Mr. M P. Amin for the petjtioners. I may, however, point out in this connection 
that condition No. 4 of tke requisition order in question saya : 


= 


1 (1945) 47 Bom. L, R. 1010. z 
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“Such compensation as may be settled by agreement shall tbe paid to the owner of the 
property and, in the event of failure t reach eement, dich com tion as, may pe 
determined under the provisions of the Defence of Act, 1939, or rules thereunder.” 
This is in accordance with the terms of a 19 of the Defence of India Act which enacts 
the provisions for compensation to be paid in accordance with certain principles for 
compulsory acquisition of immoveable praperty, etc. {f see nothing jn the terms 
of r. 7A ef the Defence of India Rules oy e. 19 of the Defence of India Act whigh 
goes to support the contention of the petitjoners that no provisionghas been made 
therein for compensation in fespect of the requisitign of immoveable property or do 
I eee any force in the contentiin of the petitioner? tha’ condition No. 4 of the requi- 
sitioh order in question has ng application to the case of requisition of immoveable 
property. If the requisition of immoveable property was Validly made, there is due pro- 
vision for awarding the compensation to the’owner of that preperty by the Government , 
in the event of a requfkition of such property .bging madé from the owner thereof. I, 
gherefore, reject this contention of the petitioners. 

“The petitioners further contended that the retquisition order in question purported 
to requisition the immoveable property for an indefinite term which it was not com- 
petent for respondent No. 1 to do. In support of this contention of the petitioners 
Mr. M P. Amir? urged that according to the first condition therein mentioned the 
property was to continue im requisition during the period of the present war and 
six -months thereafter. He urged that that period was an indefinite period and 
therefore the requisition order being vague and indefinite was not a valid order but 
was illegal and inoperative in law. If the argument of Mr. M. P. Amin was to 
be accepted, the requisition order in question should have stated that the requisition 
was to continué for a determinate period, „5y four months, six months, eight months 
and go on. The requisitioning autHority® should have either by a sort of foresight 
or prevision determined within iteglf what was goirg to be the period of the duration 
of the present war and ought to have stated hat period as the period of requisition 
or should have reagrted to approximatidhs in that behalf and stated the approximate 
period so arrived at as the duration of the present ‘war, but should not have had 
resort to the expression which according to Mr. M. P. Amin was vague in so far 
as it said that the requisition order was to be for the period of the present war'° 
and aixemonths thereafter. He contended that*his clients were not in a position 
to know wMat was the period during which this requisition order was going to be 
in operation. They could not know whether it was for two months or two years 
or for any indefinite period beyond the same. How could they therefore make 
any arrangements for housing their various represehtatives, directois and managere 
of the various industries in which they had been interested as also the offices of 
those various concerns with any degree of certainty? This argument of Mr. M. P. 
Amin has only got to be stated in grder to be discardtd. It was not within the bounds 
of human possibility for any party howsoever shrewd, intelligent or invested with » 
commonsense and foresight it may be to predict what was going to be the duration 
of the present war. “The Court is cartainly-not going to expect that any party before 
it was going to hazard any such prediction and if it was not humanly possible to 
do so state with definiteness any period of requisition when the requisition of the 
property itself was going to be made for¢the efficient prosecution of*the war which 
would mean for the duration of the war and as stated in the order for a period of - 
six months thereafter. Nothing more need be said in ordeydo demonstrate the absurdity 
of this contention urged on behalf of the petiti The period of the present war 
though indefinite in duration was definite in itself in so {ar as the petitioners were given 
in as clear terms as it could be an indication of the peried for which their property 
was sought to be requisitioned by respondent No. 1, viņ the duration of the present 
war. @he user of this term was as definite as the ueer of the expression “the life 

e 


. 
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B ,could not be heard to say that the lifetime of A which was the period prescribed 
af éhe one which waè to come to an edd before the msinainder would vest in posdession 
do his favour was a term which was vague’or indefinite. It was as clear and definite 
“ag it could be, having regard t the fact that the period of the lifetime of an individual 
is indeterminate, though that life is of ngcessity going to qme to an end „sometime 
or other. Tie present war also was going, to.come to an end and is geing to end 
‘atnetime or o though the period of duration of the present war might be 
indeterminate.’ user of the tefm “during the present war” could therefore not 
render ‘that expression vague pr ‘indefinite as gontended *by the petitioners, It is 
as clear and definite af it could be. in my opinion therefore there is no substance 
whatever in this contention of the petitioners. ` 

The last contention urged by the petitiohers in this, connection was that the power 
to determine the said indefitfite tef, vjz “the duration of th present war and six 
aoaia ereit ? Ja Dee orda dented Wo ddeil th feast No. 2 which, 
delegation or vesting is illegal and unauthorised and the whole order is therefote’ 
vitiated and is therefore illegal and void. There are no merits in this contention 
of the petitioners also. “his is a term which has been provided in fhe requisition’ 
order in question which would enable the reqhisitioning authority to determine the 
period of requisitioning earlier than the expiration of the perfod of the present war 
and six montha thereafter. It is a provision for the benefit of the petitioners them- 
selves, so that they may not be deprived of the use and possession of their property 
which was sought to be requisitioned beyond what was necessitated by the needs 
of the situation, viz. the efficient prosecution of the war. If by any chance the theatre 
of war shifted from Bombay to any other place in this country or the exigencies 
of the situation required that the various -dfficers or fhefhbers of fighting forces who 
‘were housed in the properties which had been the sybject-matier of requisition needed 
those properties no more by reason of their having been transferred to other theatres 
of war ot for any other reason which Was censidered sufficient by the authorities in 
that behalf, possession of the fmmoveable property which has been so requisitioned 
shoúld be teatored by the authorities to the owner of that property. One could not 
“convert the beneficial provision: of this sort into an oppressive*provision,or an illegal 
provision in the manner it is sougfft to be done by. the petitioners. Inwits very 
nature the power of requisitioning immoveable property ia drastic. 4t deprives 
the owner of the immoveable property of the use and possession thereof by him. 


` Tt causes not a little inconvenience to the owner of the immoveable property and 


therefore if the requisitioning authority in the ortler, itself which was served on the 
owner of the immoveable property stated that if the needs of the situation warranted 
it, he would restore the property to the posgession of the owner, the owner could have 
nothing to complain about the same. The immoveable property in question was 
being requisitioned by the respondent forethe use of the officer ef thes P.W.D. That 
officer might not require it for the period of the war°and six months thereafter and 
might relinquiah possession of the propertyewhich has been so ‘requisitioned even before 
the expiration of that period, If that were done,,the last persons to ever complain 
about the restoration of such possession to them of the immoveable property in 
question should be the petitioners themselves. I do not see my way to accept this 


. contention of the petitioners also. Under the ciscumstances mentioned above, but 


for the fact that J have come, to the conclusion that the enactment of s. 2(2) (xxiv) 

of the Defence of India Act and r. TBA of the Defence of India Rules with 

to the requisitioning of i property without a public notification the 

Governor ‘General under se 104 of the Government of India Act is ultra virs the 

Central Legislature, I would have dismiseed this petition of the petitioners. My 

finding, however, da that point leads me to the consideration whether on that finding 
e 
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the petitioners are entitled to any of the reliefa prayed orby them in the petition, 

In regard to the reliefs which the petitioners gre entitled to, ong has gòt to consider 
what are the actual reliefs that have been, prayed for by them. In prayer (a) of their 
petition the petitioners ask for an issue qf a writ of cerfiorari against the respondents. 
calling: for the records, if any, of the proceedings before respondent No. 1 whereim 
respondent No. 1 purported to pass the omfer complairfed of’ and aftes looking into 
the same qash the same. In prayer ($) ef their petition the petitioners asked for gr 
issue of a writ of prohibition against the regpondents prohibiting them ,from proceed- 
ing with or continuing to pydteed with the erecutionsor enforcement of or carrying into 
effect the order in a manner thfeatened in the ordef or im any œher manner whatsoever 
and"from passing any further qrder Òr taking any further steps therein to the prejudice 
of the petitioners. In prayer (c) of their itjon the petitioners asked for an order 
under s. 45 of the Specific Reli#f Act, 1 , directing the réspondents to forbear from.« 
further exercising any’ jurisdiction or, doing any,act or further taking or commencing 
«or continuing to take or commence any proceedings in enforcement or execution of 
the order complained of. 

, It is significant to observe that the petitioners are to none of these reliefs. 
against respondent No. 2 and it bas þeen so conceded by . M. P. Amin for the 
|! iti ° s . od 

As regards respondent Mo. 1, -therefere, it remains to comsider what are the 
reliefa which the petitioners am entitled to against him. If one has regard to the 
- averments in the petition in that behalf commencing with paragraph 13 of the petition, 
one finds that all these remedies and prayers are sought for by the petitioners as 
simultaneous and not in the alternative. The petitioners have really got three strings. 
to the bow. They firetsof gll,ask for a, writ of certiorari. If one has due regard 
to the fact that the submission in respect of the’ same is the first of the eubmissiona 
set out by them in the petition and the prayer in respect of the same is the first prayer, 
viz. prayer (a) of the petition, not being, hogever, satisfied with the submission and 
the asking for æ relief by way of a writ 8f certiorari—hich if granted would certainly 
render it absolutely unnecessary that a writ of prohibition should also be isgued 
by the Court against respondent No. 1—the second submission in the order in 
which it hasbeen made in the petition is in of the writ of prohibition and it* 
has. beerrsfollowed up by the second relief which they have prayed for, viz. prayer 
(b) of the petition. The relief by way of a writ of prohibition is not stated by them: 
either in the avermenta in the petition or in the body of the prayers as in the alter- 
native to a writ of certiorari. The submission in respect of an order under s. 45 of 
the Specific Relief Act is the bird submission in “the petition following after the 
submission for the writ of prohibition and the prayer in that behalf is also the third’ 
prayer, viz. prayer (c) which again is not asked for in the alternative. It would’ 
appear, therefore, that the petitiongre want all the three prayers, viz. prayers (a), (b) 
and (c) of thé petition not saying what tħèy would prefer to have and what they 
would be prepared to forego in certain evente. I agked Mr. M. P. Amin in the course- 
of his arguments wat it is really thag his clients were asking for. Did they want 
a writ of certiorari if the Court considered that the case for the issue of the writ 
of certiorari was subetantiated by them? His answer was in the gffirmative. I 
thén asked him if in spite of the issue of the writ of certiorari his clients also wanted’ . 
a writ of prohibition to issue agfinet the respondenta He was not quite sure of - 
his position there. At one tim# it seemed as if he congaied that ifthe Court issued 
a writ of certiorari it was no use issuing a writof prohibition, but at another time 
he stated that his clients would desire that a writ o& ‘prohibition also should issue 
_against respondent No. 1 for sake of greater caution. I for myself do not understand 
why the Court should make any orders for the sake of greater caution at the instance 
of a Wtigant before i. H enoMer acute. (0 De, (aed Under tte. Cone 


. 
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of a particular case, the Gourt thould feel no hesitation in passing the same But 
it, is certainly npt the busirfess of the Court to” pass,orders at the instance of parties 
who want these ordèrs to be passed merely, for the sake of greater caution. I then 
_asked Mr. M. P. Amin whethes if a writ of certiorari was issued against the respond- 
"epte his clients wanted an order under s. 5 of the Specific Relief Act as prayed for 
in prayer (c) of their petition I asked this question toehim particularly because 
if I granted prayer (a) of the petition anddssued a writ of certiorari agaihst respond- 
est No. 1 calling for the papers and proceedings before him and quashed the order 
as asked for in that prayer, there was nothing left for thy to do by wdy of directing 
respondent No. 1 to fgrbear feom*doing any act as diked for in prayer (c) of the 
petition. If the order was quashed, there was néthing which respondent No. 1 Could 
execute or take steps for executing. Even though this was the position and the peti- 
tioners could not make wp their rpinds whether they wanted to press the one relief 
or the other, being naturally in doukt whether they would succeed im convincing the 
Court that they should be granted one relief or the other even in the event of the 
Court holding that the requisition ortler in question was illegal, void and inoperative 
in law on one or more of the grounds mentioned in the petition, their counsel was 
not in a position to tell the Court, as I think he should have, that he asked for the 
reliefs in the alternative the one to the other. I should have thought there was no 
objection to his doing so. He could haveeand should hhve stated to the Court that 
his clients asked for the relief by way of a writ of certiorari against the respondents 
as prayed for in prayer (a) of the petition in the first thstance, for the relief by way 
of a writ of prohibition as prayed for in prayer (b) of the petition in the alter- 
native, and for a relief by way of an order under a 45 of the Specific Relief Act as 
prayed for in prayer (c) of the petition in the further alternitive ; but for some reason 
which I have not been able to probe, he would not and did not say ao. T shall, 
therefore, deal with all these reliefs which are the eubject-mattere of prayers (a), 
(b) and (c) of the petition respectively’ inthe order in which they have been men- 
tidhed therein. . 

If will be convenient to deal with the writ of certiorari and the writ of prohibition 
together. The nature of the writ of certiorari is thus-described in Halsbury’s Lawe 
° of England, Hailsham Edition, Vol. 1X, p. 838, para. 1420: 

"The wrt of certiorari amen out of superior court, and in directed to the ARE or other 
officer of an inferior court of record. It requires that the record of the proceedings in 
some cause or matter depending before such inferior court shall be transmitted into 
the superior court to be there dealt with, in order to insure that the applicant for 
the writ may have the more surf and speedy justice. «lt may be had in either civil or 
criminal proceedings. The object of the writ, particularly in civil proceedings, ia to give 
relief from some inconvenience or error supposeg, in the particular case, to arise from a matter 
a gp a An a age 
complete ard effectual justice.” oe ° 
The jurisdiction to issue a writ of certiorari has bten extended to judicial bodies. 
and we find at p. 852, para. 1443 : °’ 

“The writ can also be issued to remove, for the parpoee of quashing, the determinations 
Of persais ar bodies: who. are by eatute ot charter enipisted with: Judicial functions: 


It is further stated at p. 835, para. 1449 : 
. u Certiorari lies only in respect of judicial, as distinguished from administrative, acts 
Wherever any body of persorfe having legal authority t® determine questions affecting the 
rights of subjects, and having the duty,to act judicially, act in excess of their legal authosity, 
a controliig, Jurindictioi ef the Kinga Bendi Dipiioa ieriied j 1e 


. 


"rhe writ of prahhition lthus dened in Hilary's Laws of England, aisha 
edition, Vol. IX, p. 819, para. 1394: 
136, . 
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and directed to an ecclesiastical or inferior temporal court, which forbids gich Court to 
continu’ proceedings therein in exočee of its _jurisdičtion or in contravention of thè hwa bf 
the land.” 
At p. 820, para. 1397, it is stated when tiewrit of probibition lies ; 

“Prohibition liea not only for excess of or abgence of jurisdiction, but also for the con 
vention of some statute or the principles pf jhe common law ; i ae eee ie 
correct the course, practice, or procedure of an’ inferior tribuasl, or a wrong decision Gq the 
merita of proceedings.” ° 


It is further stated at p. 833, Sara. 1411: ° 
“ Atthough prohibition does not lle Agaiust a body which is not and does not claim to 
be a Court or judicial tribunal in any legal sense, the High Court will issue the writ to 
.a body exercising judicial functiona, though ibt body cannot ba described as being in any 
ordinary sense a Court Prohibition will not issue “agains the ministerial or executive 
acta of the Government ; but wherever any body ‘of*persons having legal authority to deter- 
Thie questions affecting the rights of subjects, and, having the duty to act judicially, act 
in exercise of their legal authonty, they are subject to the controlling jurisdiction of the 
King’s Bench Division exercised in the writ, and the High will exercise as widely 
as possible the poyer of controlling such bodies, if those bodies attempt to exceed their 
legal authority. A proceeding may be a judicial proceeding subject to prohibition, even 
though it is subject to confimfation or appréval and the approval has to be that of the 
Houses of Parliament.” 


The nature and the scope of the two writs, viz. the writ of certiorari and the writ 
of prohibition bave been the subject-matter of judicial pronouncements. In Rex v.- 
Woodhouse? Fletcher Moulton L. J. observed (p. 534) : 

“The writ of certiorari fs aevery angient yemedy, and is the ordinary process by which 
the High Court brings up for examination the acts of bodies of inferior jurisdiction. In 
certain cages the writ of certiorari is given by statute, but in a large number of cases it 
rests on the commén law. It ia frequently spoken of aa being applicable only to ‘ judicial 
-acts’, but the cases.by which this limitat®n is supposed to be established shew that the 
phras ‘judicial act’ must be taken in a very wide sense® including many acts that would 
not ordinarily be termed ‘judicial’. For instance, it is evidently not limited to bringing 
up the acts af bodies that are ordinarily considered to be Courts .... Other instances 
could be giyen, but these suffice to shew that the procedure of certiorari applies in many 
cases in whieh the body whose acts are criticized would not ordinarily be called a court, 
nor would its act be ordinarily termed ‘judicial acta.’ The true view of the limitation would 
seem to be that the term ‘judicial act’ is used in contrast with purely ministerial acts. 
To these latter the process of certiorari does not apply, as for instance to the iswue of a 
warrant tó enforce a rate, even though the rate is one which could itself be questioned 
by certiorari. In short, there must be the exercise of some right or duty to decide in order 
to provide scope for a writ of certiorari at cagamon law.” 

Vaughan Williams L.J. in the same case obeerved (p. 512): 

“In my opinion the®grant or refusal of such Wf licence is a judicial act, and the judgment 
of Lord Halebury in Sharp v. Wakefield? semsa to bg an authority for this view; for he 
Bys, a8 Appears on p. °179 of the repori that “an extensive power is confided to the justices 
in their capacity as justices to be exercised judicially, and discretion means, when it is said 
that something is to be done within the discretion of the authorities, that that sometbing 
“has to be done according to the rules of reasom and justice, not according to private inion, 
according to law, and not humour; iè is to be, not arbitrary, vague, and fanciful, legal . 
and regular ’.” bd s . 
Inonnection with these writa of Aiora aud prchibtinn Ans Daa of Bankes 
LJ. ga Rex v. Electricity Commissioners : Lonfon Electricity Joint Committee Co. 
(1920), Ex parte? are very important to bear in mind Ìp.e192) : 


1 [1906] 2 K. B. 501. 3 [194] d K. B. 1g. 
2 [91] A. C. 173, 179. 
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possible, where necessary, apply existing principlés to new sets of circumstances. A study 
of jhe decisions of the Courte in relatich to writs of prohibition illustrates how trie this 
is In the case of Clifford and O'Sullivan, thf Load Chancellor quotes with approval the 
‘description of a writ of prohubisifm given in Sort and Mellor, 2nd edn., (1908), p. 262,. 
ase‘ a judicial writ, issuing out of a Court of siperior jurisdiction and directed to an inferior 
‘Court for tHe purpose of preventing the inféfior [Court] from Wsurping a jurisdiction with 
whjch it is not legally vested, or, in other weftis,*to compe] Courts entrusted with judicial 
duties, to keep within the lithits Of theiy jurisdiction.’ Originally do doubt the writ was issued 
only to jpferior Court, using that expession in thqordinary meaning of the word ‘Court’, As 
Statler Doses. me Digest to Aaa anaia Del iaido e tie eae 
the writ tame to be’ extended to such bodies. Thefe are numerous instances of 

the books, commencing in quite arly times. In the case of Rex v. Tabia Cleat: 
gangshire,3 the Court erpreped the genéral opinion that i would examine the proceedings 
“of all jurisdictions erected by Axt of Parliament, and if under preteffte of such an Act they 
proceeded to encroach jurisdiction to thémBelves gremter than the Act warrants the Court. 
could send a certiorari to them to have their proceedings returned to the Court. to the etd” 
that the Court might see that they keep themselves within their jurisdiction, and if they 
exceed it to restrain them p.. These authorities are, I think, conclusive to*show that the 
‘Court will issue the writ to a body exercising judjcial functions, though that body cannot 
be described as being in any ordinary sense a Court. There is the dictum of Brett LJ. 
as he then was, in Reg. v. Local Government Board, whére he says (p. 321): ‘my 
view of the power of prohibition at the present day is that the Court should not bè chary 
of exercising it, and that wherever the legislature entrusts fo any body of persons other 
than to the superior Courts the power of imposing an obligation upon individuala, the 
Courts ought to exercise as widely as they can the power of controlling those bodies of 
persons if those persons admittedly attempt to exercise powers beyond the powers given to 
them by Act of Parliament.’ There is tha dictunpof Lerd Sumfer in CHfford end O’Sullivan,* 
where he says (p. 589) : ‘It is agreed also that, old as the procedure by writ of prohibition 
is, and few are older, there is not to’ be fgund in-all the very numeroys instances of the 
exercise of this jurisdiction any case in which ion has gone to a body which 

no legal jurisdiction at all.’ Lastly there is the of Fletcher Moufton L, J. in Rex v. 
Wooghouse,> where he is discussing what, in his opinion, constitutes a judicial act.” 
And the remarks which I earlier quoted from Rex v. Woodhousa are quotegl in extenso. 
The observations of Atkin LJ. ape ree ee in See a oe SUR 
connection (pp. 204, 205, 206): 


Se ashi res E E ck. ead A T A 
process by which the King’s Courts restrained courts of inferior jurisdiction from exceeding 
their powere. Prohibition restrains the tribunal from eproceeding further in excess of juris- 
diction ; certiorari requires the record or the order of the tourt to be sent up to the King’s 
Bench Division, to have its legality inquired into, and, if necessary, to have the order quashed. 
Tt is to be noted that both writs deal with questions of excessive jurisdiction, and doubtless 
in their origin dealt almost exclusively with the juriadicijon of what is described in ordinary 
parlance as a Court of Justice. But the opéation of the writs has eftende§ to control the 
proceedings of bodies which do not clgim to be, and would not be recognized as, Courts of 
justice. Wherever any body of persons having legal guthority to questions affect- 
ing the rights of subjects, and having the duty to act judicially, act in excess of their legal 
authority they are subject to the controlling jurisdiction of the King’s Bench Division exercised 
in these writs f.e I can see no difference ineprinciple between certiorari and prohibitien, 
except That the latter may be invoked at an earlier stage. If the proceedings establish that 
“the body complained of is exceeding’ its jurisdiction by ęntertaining matters which would 
result in its final decision beifg subject to being brough? up and quashed on certiorari, 
I think that prohibition will lie to restrajn it from so exceeding ite jurisdiction. .... [Thée 
is] long line of ‘thority which Migs extended the writa in question to bodies other than «hose 


1 [1921] 2 A. C. 570, 88. pama 2 A. C 570. 
Aon a 580. * 5 [1906] 2 K. B. 501, 535. 
3 (1882) 10 Q. B. D. 309. bd 
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who possess légel authority to try casee, and pass judgment in the strictest senaẹ” 


These authorities go to show that there is ao difference in prineipf between the 
writ of certiorari and the writ of prohibition except that the latter may be invdked 
at an earlier stage. They also go tp shaw that when@yer any body of persons having 
legal authority to determine questions affecting the rights of subjects and having. 
a duty to act judicially, “act in excese of their legal authority, they are subject to the 
controlling” jurisdiction of the King’s Befish Division exercised in these writs. This 
jurisdiction to issue writs of certiorari and prohibition’ wad invested in the Supreme 
Court of Judicature at Bombgy by cl..(5) of the @harter which stated : . 

“And it is our further will and pl That the vaid ‘Chief Justice and the said Puiane 
Justices shall, severally and respecti , be, and they are, all and every of them, hereby ap- 
pointed to"be Justices and Conservator of Pegce, and “Coroners, within and throughout 
the Settlement of Bombay, and the Town an Island pf Bombey, and the limits thereof, and, 
the Factories subordinate thereto and all the terpitories which now are or hereafter may 
e ba subject to, or dependent upon, the"Government of Bombay, aforesaid, and to have such 
Jurisdiction and authority as our Justicea of our Gourt of King’s Bench have and may law- 
fully exercise, within that pert of Great Britam called England, ag far as circumstances 
will admit.” 8 


The conditions pregedent therefore for the High Court exercising its jurisdiction 
to issue the writs of certidrani and prohibition according to the authorities would 
appeaf to be that there should be a body of persons 

1) having legal authority, 

(2) to determine questions affecting rights of subjects, and 

(3) having a duty to act judicially, and 

(4) they should act in excess of their legal authority... 

If these conditions were fulfilled, that body of ‘persons are subject to the controlling 
jurisdiction of the King’s Bench Division exercised in these writs. 

Let us, howevér, consider whether thg Coijrt would have jurisdiction to ieue these 
writs, only if the body of persons or tê use another expression, the tribunal or officer * 
acied in exceze of their legal authority. I have already referred to the observatiops of 
Lord Sumner in Clifford and O'Sullivan, quoted by Bankes L.J. in Rex v. Electricity 
Commissioners? (p. 184), viz. “ It is agreed alsq that, old as the procedure by writ of 
prohiben is, and few are older, there is not to be found in all the very numerous 
instances of the exercise of this jurisdiction any case in which prohibition has gone 
to a body which possessed no legal jurisdiction at all,’ which would go to show * 
that the Court might not have in, the event of the tribunal or officer acting without 
authority or jurisdiction at alleany jurisdiction to fssue a writ of prohibition against 
him. As I have understood the observations of the learned Judges in Rex v. Electricity 
Commissioners : London Elecirictly Joins Committee Co. (1920), Ex parte, there is 
no difference in principle between the writs of ĉertiorari and prohibition. These 
observations dT Lort Sumner would apply*With equal force to the question of issuing 
a writ of certiorari Even "though a literal interpretation of the remarks of Atkin 
LJ. (p. 204) in Rez v. Electricity Gorgmissioners and the observations of Lord Sumner 

. above referred to might lead one to the conclusion that the Court would have jurisdic- 
tion to issue a writ of certiorari and a writ of prohibition only in the event of the 
tfibunal or officer acting in excess of hi$ legal authority, there is rfally no warrant 
for limiting Court’s jurisdictfon to issue writs of certiorari and prohibition in. 
this manner. absence oWkny authority whatever, act in a-particular manner 
i» certainly much worse than mere excess of legal authority, and it is inconceivable 
that,even though the Courts would have the jurisdictjen to issue a writ of certiorant 
or a writ of prohibition in cases where the tribunal oreofficer is acting in excess of 


1 1921] 2 A. C 570, 589. 2 [1924] 1 K. B. 171. 
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"tig qutrty investos in ln, the Courts would be tan wher the tribunal 


or officer, conserned was ee canis ce gates ciara ys ee te 
at’all Vested in him? of I am supported by a passage from 
Ryda Law ind Practice of Reting, 6th , p. 702, which is quoted by Lokur J. 
“in Muljee Sicka & Co. v. Mubicipal Comnaissiond (p. 990) : 

“If the Gourt of quarter sessions refuses ty exercise jurisdictio? when it has it, the King’s 
Bench will by mandamus compel that Court ta bear and determine the appeal.* And if the 
qiarte? sessions grercise pawers in excess of their jurisdiction, or where they have none, 
the Ring’s Bench will bring up the Proceedings by a wtit of certiorari and quash them ; 
for ‘théke is inherent in the Court"af King’s Bengh auth@ric} to bring before it by writ 
of certiorari, save where®the writ is taken away by statutory enactment or charter? the 
proceedings of any Court of inferior jurisdiction, with a View to quasi? euch proceedings. 
Bat this applies only where there is seme defect of jurisdiction, or informality or defect 
e apparent on the face of the*prgceedinga”’ If the sessiitis Have juriadiction to hear an appeal 


and do so, but decide .wrongty, the Kigg’s Bench will not interfere either by’ mandamus 
or, certiorari.” s 


and by the remarks of Lokur J. himself again at p. 990, where he observes : 
“Thus, there are two cogditions to ba fulfilled before a writ can be issued, namely, that 
the tribunal or officer whose act is complained of must be acting judicially, and that the 
act complained of must be withowt jurisdiction or in excess of the legal authority of that 
tribunal or officer. An officer or tribunal hating jurisdiction to decide a question cannot 
be said to have acted in excess of the legal authority if the decision happens to be wrong.” 


This passage'from Ryde’s Law and Practice of Rating and these remarks of Lokut J. 
go to show that the Court could exercise jurisdiction to issue the write of certiorert 
and of prohibition or mandamus even though the tribunal of officer had no jurisdic- 
tion at all.to act in the matter. Besides the passage from Halsbury’s Laws of England, 
Hailsham Edition, Vol. IX, at p, 820, para. 1397, quoted above, there is also a 
passage in the eame volume at p. 878, para. 1481? 

“Although the writ is not of course it fill xlyertheless be granted ex debile justitiæ, ta 
quash proceedings which the Coust has power to quash, whore it is shown that the Court 
below has acted without jurisdiction or in excess of jurisdiction, if the application is made 
DY an aggrieved party and not merely by one of the public and if dhe condug of the party 
applying has not been such as to disemtitle him to relief; and this is the case gyep though 
certiorari ia taken away by statute, and although there is an alternative remedg. The writ 
will never be granted to remoye an erroneous order at the instance of the party in whose 
favour the error waa made.” 

Moreover, in thia very connection Mr. M. M. Jhéverj who argued the point in Vazir 
Baskir*y. Collector of Bombay? drew my attention to a case decided in The Queen v. 
Mayor, &c. of Liverpool. In that case an order had been made by the Registrar of 
the Court that security for the costa of the defendants should be given by the plaintiff. 
‘It was contended that the rule under which that order had been made by the Regis- 
trar was invalid and the petitioners asked for a writ of prohibition to be issued against 
the respogdents who were the defetidants in the aption-in whfch such order was made 
‘by the Registrar, to prohibit the enforcement of that order made by the Registrar. 
Wille J Oboe ved after a abeuesion: GE hE validity OF de rule under WIER the orad 
‘was made by*the Registray (p. 514): . ° 
, “... on that broad ground we are of opinion that ¢he making of the rule in question is 
Dot an exercise of the power fo make mules of practice ee hn 
is, therefore, invalid, and the aftplication for a prohibition be granted.” 

nee tees fe A ees ll te Ceti pee 
1 ee eae (Unrep. 
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enforcement of an order which was made by the Registrar ofthe Court agting under’ 
the rule which was invalid and „which thereforg gave him absolutely, ne authority or 
juriediction to make the order in qu ion. I am therefore “of opinion tiat «fhe 
Court would have jurisdiction ta issue £ writs of grtiorari and of prohibition not 
only in those cases where the triburfal or ‘officer acted itt excess of their legal authority’ 
ee 
diction at all. 

I have therefore got to consider whether responden Ne. 1 in in the ‘matter 
of the issue of the requisition otder in question hd, (1) legal authority, (2) to deter- 
mine questions affecting the tights ef subjects, €3) -pad the duty to act judicially 
and’ (4) acted in excess of the legal authority vested in hifi or without authority 
or jurisdiction at’ all. It was contended by Sir Jamahed#i Kanga that respondent No. 1 
was not performing any judicial dct but°was“performing,what he called merely a 
ministerial act or at Best an executive or an adrhinistrtive act when he issued the” 
erequisition order in question. It wås, on the Sther hand, contended by Mr. M. P. 
Amin that having regard to the provisions of s. 45 of the Defence of India Act, r. TBA 
of the Defenge of India Rules and the inquiries made and the explanations asked. 
for by respondent No. 1 from the petitioners or their represéntatives before he passed 
the requisition ofder ip question as sfown in the affidavit of respondent No. 1 him- 
self dated April 2, 1945, respondent No. 4 waa doing a judicial act and not a merely 
ministerial or an executive or an administrative act and was therefore amenable to 
the jurisdiction of the Couft in the matter of the issue of the writs of certiorart 
and of prohibition. 

Before I proceed to camsider whether the act of respondent No. 1 in the matter of 


the issue of the requisition order was a judicial act or not, I shall first of all dispose i 


of the minor points which arise'iñ thi8 connection There is no doubt that res- 
pondent No. 1 was invested with, legal authority in the matter of the exercise of the 
powers which he*did by reason of the grovifjons of s. 2(4) of the Defence of India 
Act and the Notification of the Governtaent of India, Defence Co-ordination Depart- 
ment, No. 1336/OR/1/42, dated April 25, 1942. He had therefore legal authority 
to act as he did. The next question is whether he had the legal authority to dèter- 
mine questions affectirly the rights of subjects. As to that also there cannot be any. 
doubt, Bemuse under the terms of the notificatio& dated April 25, 1942, he had power 
‘to determine questions affecting the proprietary rights of the subjects whoa? properties. 
he sought to requisition in exercise of such powers. I am answering this question 
without laying any stress on the word “determine” used in this connection. The 
word “determine” may involvg a judicial determination of a question. That consi- 

deration, however, I will advert to when I consider whether respondent No: 1 was 
doing a judicial act when be was issuing the requisition order in question. The third 
question ia whether recpondent No. 1 had the daty to act judicially. That also 
will be examin@d byme when I consider the provisions of a. 15 of the Defence of India 
Act and r. 75A of the Defente of India Rules in this connection, at the time of 
determining whethet tht act of respoqdent No. T in executing the requisition order 
“in question was a judicial act. e The last question is whether respondent No. 1 
acted in excese of his legal authority, or without authority, or jurisdiction at all. If 
- I Qame to the conclusion that he bad authority to act in the matter of ‘the 


of immoveable property, but in the matter of such requisition he acted in excess of 


that authority, the first part @f this condition would je fulfilled. . If, on the other 

hand, I came to the conclusion that, by reason of the enactment of s. 2(2) (xxiv) 

of the Defence of India Act and r. 75A of the*Defence of India’ Rules with respect 

to the requisition of immoveable property being ultra vires the Central Legislature, 

respondent No. 1 had no authority or jurisdiction at all,te issue the order for requisi- 

tion of immoveable property, the second part of this condition wold be fulfilled. In 
e $ 


¢ 
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"either event this condition would be fulfilled and the Court would have jurisdiction to 
issue a writ of certiorari ora writ of agajnst him. 

"I shal now procted to consider quggtion whether the act which respondent 
Ral eee eae The ine pf tie reset ordet in question wi a 
“Judicial act. 

Porge: “ Judicial Act”. has been dined in Stroude's Judicial Dictionary, 2nd 

(Suplement) as under : se 

Se eae ees ae a ele a et 
ig rg ala ge ee ge oe Se cee 
validity’of acts Judicial. 

“In this connection te term“ Judicial’ does notenecessarily mean acta of a Judt, or 
Legal Tribunal, altting for the determination of matters of taw ; but, for fhe purpose of this 
question, a ‘ Judicial’ act seems to be, am acè done by competent, authority upon considera- 
e tion of facts and circumsttncys, ande imposing Hability or affecting the rights of other” 
(per May C. J. The Queen v, Corporation ‘vf Dublini vindicated by Palies*C. B., and Fite 
Gibboa, L. J., in Reg. (Wixford Coxncil) v. Local Govt. Board,® the latter saying that therd” 
js no complete antithesis to ‘ Judicial’ efcept ‘Non-Judicial ’, pps A pe Mint 
terial’ ia as good as any). 

“The true view would dem to be that the term ‘Judicial Act” is used in contrast with 
purely Ministerial Acts. To these latter the process of does “not apply, e.g- to 
the issue of a Warrant to enforce a Rate, evan though the Rate is one which could itself 
-be questioned by Certiorari. In short, there must be the exércise of some right or duty to 
decide in order to provide scope for the writ of Certiorari ab Common Law. (per Moulton, 
LJ. Rex v. Woodhouse)” 


This definition in Stroude’s Judicial Dictionary has been taken from the remarks of 
May C. J. in The Queen v. Corporation of Dublin‘ (p. 376): 

“Tt is established that the writ of certiordHi do@s*not He to remove an order merely 
ministerial, auch as a warrant, but if lies to remove and adjudicate upon the validity of 
acts jurica. In this, connexion the term e* judicial’ does not necessarily mean acts of a 
$ or legal tribunal sitting for the detefminaljon of matters of law, but for the purpose 

question a judicial act seems to be an act done by competent authority, upon consi- 
ae ol eee ee 
find if there be a body empowered by law to inquire into facts, make estimates to impose 
X “a rate on a district, it would seem to me that the acts of such a body involviñg such conse- 
quences would be judicial acta.” 


These remarke of May CJ. were quoted with approval in Reg. (Wexford Co. Council) 
v. Local Govt. Board,’ where after quoting the same Palles C. B. remarked (p. 373) : 
- “^... I have always considered, pnd still consider,ethe principle of law to be as stated 
by the Chief Justice, assuming that there is nothing in thf statute constituting the particular 
tribunal or investing it with the particular power which indicates a contrary intention. I have 
always thought that to erect a tribunal into a‘ Ceurt’ or‘ jurisdiction’, so as to make its deter- 
minations judicial, the essential elemeht is that it should have power, by its determination with- 
in jurisdiction, to impose Hability or affect rigits. By this I mean that the liaBility is imposed, 
or the rights affected by the determination only, and not by the fact determined, and so that 
the Hability will exist, or the right will be affected, ajthough the fetermination be wrong in 
law or in fact. It is otherwise of a ministerial power. If the existence of such a power depends 
upon a contingency, although it may be necessary for the officer to determine whether the con 
tingency has happened, in order to know whether he shall exercise the power, his determination 
does nôt bind. The happentiig of the contingency may, be questioned in an action brought 
` to try the legality of the act done under the alleged of the power But where the 
{determination bindd although if æ besed on an erroneous of facts or law, then the power 
authorising it is judicial. It may be papper to state that, of course, the correlative propéel- 
tian is not universally true. A Sgdicial act by an inferior Court does not always bind even 
1 (1878) L. R. 2 Ir. 871° 376, 377. 4 (1878) L. R. 2 Ir. 371. 


2 {1902| 2 Ir. R, 373, 383 5 [1902] 2 Ir, R. 349, 
3 [1906] 2 K. B` 501, 636, ` 
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the parties to it. Todo mienie Pe wiin raaa Soa eno i ea 
tion be as to the limits of ite jurigictioh and be grroneous, so that the qct ġe Yo ezcess of 
jurisdiction, it will not bind.” ' e 


The remarks of FritzGibbon L. J. at p. FEL ot te rey are as to Oe same fe, 
FitzGibbon L. J., however, added (p. 385): 
“In opposition to the Wbrd ‘judicial ’ the word ‘ ministèrial’ PEER E ET 
test-word to*deacribe acts which are not tke eybject of certiorari. Mr. Ronanyxdr the Local 
Government Board, prefers “administrative ’. The truth is*that neither gf these woyls’ ia 
adequate as a descriptive termi. A numbeg of words "would be required to describ all the 
acts, whether of judicial or noff-judiciab bodies, whieh capnot be controlled by certiorari. 
“Misfisterial’, ‘Administrative’, ‘executive’, ‘discretionary’, ‘final’, ‘Conclusive’, are all terms 
applicable in diffelent cases to describé such acta, I think that we must always ascertain - 
affirmatively, before granting a ceyfioreri, tha® the Act to be reylewed is a judicial exercise, 
or assumed exercise, of 2 Hmited jurisdiction; and I*can fied no one word that will ade- ° 
quately describe” all the acts which are not jidmial, in the sense required, except the 
“omtradictory ‘non-judicial’ Of other words ‘mipisterial’ is as good as any ; its use is 
sanctioned, and ita meaning has been elucidated by authority. As ao elucidated, ‘ judicial’ 
and ‘ ministerial’ Se et eae eg ee ey ae 
subject to control by certiorari.” 
These authorities go te show that the tuibunal or competent authority ahould have 
power by its determination within jurisdiction to impose liability or affect the rights. 
of others, that it must exercjse some right or duty to decide and that the act should 
be done by it upon consideration of facts and circumstances and imposing liability 
or affecting the rights of others. It is on the strength of these authorities that it was 
held by Fletcher Moultop L. J. in Rex v. Woodkousg: that the phrase “ judicial ad ” 
must be taken in a very wide sense including many acts that would not ordinarily 
be termed judicial and that the procedure of certiorari applies in many cases in 
which the bodies whose acts are criticised ewoufd not ordinarily be called Courts 
nor the acts ordinarily be termed judicigl act8. The position was summarized in this , 
sentence (p. 535): . 
“Tm short, there must be the exercise of some right or duty to decide in, order to provide ç 
scope for the writ of cestiorarl at common law. at) 
There arebservations on this point to be foung also in later cases. In the decision `“ 
of the House of Lords in Frome United Breweries Co. v. Bath Justices? Lord Atkinson 
observed (p. 602): 
"One of the best distinctions of a judicial act as distinguished from an administrative 
ict te that given by the late May © J. iu the IdshSeasa Of The Queen V; Corporation 
of Dublin.? 
His Lordship quoted the passage from the judgment of May C.J. hereinbefore referred 
to and observed (p. 602): e 
“This definition was apparently approved dt by Palles C.B. in In re Local Government 
Board, Ex parte Kingstown Commrs* end ako in Reg (Monagham County Cal ve 
Local Government Board.”5 ce 
In Rex v. The London County Council: The Entertainments Protection Association, 
Ex parte* Scrutton L. J. observed (p. 233): - ° 
nthe with Ob toki 4a a vor eld Gad. Huh prenipuive Gab Gbiwa ain fap ie Sartods 
of enabling the @ourt of King’s ch to control the action of inferior Courts and to make ` 
it certain that they shall not ex@ed their jurisdiction ; and therefore the “writ of certiorari is 
intended to bring into the High Court the decisiow of the inferior tribunal, in order that 
the Migh Court may be certified whether the decision is wiigin the jurisdictiod of the inferior 
2 Doel AG bab 4 (1885) 16 L. R. Tr. 150. 

ž 5 196. 


2 [926] A. C. 586 
3 (1878) L. R. 2 Ir. 371, 376. . e fist) 2 K B 26. 
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‘Court. ic IA Tosca ene ual eased aed E peas Se 
the meaning of ‘Court’. It is not necessary that°it should be a Court in the sense in 
wifigh this Court fs a Court ; it is enough if ij is exercising, after hearing evidence, jldicial 
functions in the sense that it has to decide on @vidence between a proposal and an opposi- 
‘tion ; and it is not necessary to b% strictly a Ceurt ; if it is a tribunal which has to decide 
Tights after hearing evidence and opposition, it $s amenable to the yrit of certiorari ; and I do 
not discuss further the nature of the writ, becafise very elaborate ‘discussions of it will be found 
in fhe secent cases of Rex v. Electricity Comsmétsioners : London Electricity Joint Committ es 
Co. 61920), Ex partet and R& v. Minister of Health: Davie, Ex parte... When the 


question,is, on what terms and conditjons shali a licence be’ and when the Committee 
proceeds to require that of the pebpoeal shall be given, and to hear the applicant and his 
opponents, and to take the proceeding seems*to me to be exactly that of a trilimal 


which the King’s Bench Division, by the writ of certiorari, "restrains within its jurisdiction.” 
„ Slesser-L.J. also observed án that cape" (p. £43). ote 

* Atkin L.J. (as he then waa) in Reg Y. Blectrigity Ciena es London Electricity 
Joint Commities Co. (1920), Ex parte,* lays down four omditiong under which a rule {pr 
a certiorari may issue. He saya: ‘ Wh®rever any body of persons’ (first) ‘having legal 
authority’ (secondly) ‘to determine questions affecting rights of subjects, and’ (thirdly) 
“having the duty to act julliclally," (fourthly) ‘act in excess of their legal authority ',—the 
Cee T A E 
Bench Division exercised in these writs.” ° 

A aaa Tea: Sd acai eth Galt Ghee wt go ASS ek 
tribunal or competent authority a judicial act. The tribunal or competent authority 
should decide on the materials before it between a proposal and an opposition even 
though the mode in which the materials are collected and placed before it or the 
Process adopted by it in connection with the decision on those materials as between 
a proposal and opposition may not°strictl? conform to” what is ordinarily adopted 
in the regular Courta of law. In Errington v. Minister of Heclth,? Greer L. J. at 
p. 266 quoted with approval the views qf Loyd Loreburn L.C. in Board of Education 
e v. Rice,* which in their turn had been approved by both Lord, Haldane in Local 
Conemment Board V, drudge: And Dy Lord Parmoor miia, pilal 
“Comparatively recent statutes have extended, if they have not originated, the practice 
*of imposing upon departments or officers of State the duty of deciding or determining ques- 
tions of various kinds. In the presdht instance, as in many others, whabeeeomes for 
determination is sometimes a matter to be settled by discretion, involving no faw. It will, 
Se ee ee ere ee 
tter of -fact, or even depend upon matter of law alone. In. euch cases 
tion will have, to ascertain theelaw and also to ascertain the facts. 
doing either they must act in g&od faith and fairly listen to both 
a duty lying upon every one who decides anything. But I do not think 
to trent auch a question a though it were a trial They have no power 
an oath, and need not examine witnesses. They can obtain information in 
y they think best, always giving A°fair opportunity to thd&e wif are parties in 


t prejudicial to their 
oun a ree ime a' Court of law has no 
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“Tt is sufficient to say that whereas it is sometimes contended that the principice of 
natural justice.are vague and difficult t? ascertain, fortunately the principles of British justice 


1 [1924 1K. Bim ° 4 [1911] A. C 179, 182. 
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have been authoritatively laid down ; and they at all eventg extend to the aseértion of this 
principle, that where judicial functions, quasi-judicial functiong have “to be exer eised 
by a Court or by a Board, or any body it is necessary and essential in the #ords 
of Lord Lorebum in Board of Education V. Rice, which have already been cited, that 
they must always give a fair opportunity to those who are parties in the controversy to 
correct or to contradict any relevant statemgnt prejudicia} to their view. Lr other words 
those prineiples of British justic progged, upon the basis that both sid& have a right 
to be heard.” i . 4 a5 
This case lays down that {He fiinction gxercised by the tribunal or competent authority 
may be exercised by it in a “quasi-judicial manrfir and not a strictly judicial way as 
a Court of law, would do. Jt is*bowever, incumbent on the tribunal or competent 
. authority*to act in good faith and fairly listen, to botlf the sides, i.e. adjudicate upon 
the materials before it as between a-profosal ‘and an opposition within the meaning 
of those words used in Rex v. The Londog Count} Council,» though it is not 
pound to treat euch a question as though it were a trial, though it has no power 
to administer an oath and need not examine witnesses and though it can obtain 
information jn any way it thinks best giving a fair ity, however, always 
to those who are parties in the controversy for correcting of contradicting any relevant 
statement prejudicial fo their view. “In this connection the remarks of Scott L.J.-in 
Cooper v. Wilson? are very important aœ laying down the distinction between judicial 
and quasi-judicial functions (p. 340): 
“In the Report of the Ministers’ Powera Committee (Command Paper 4060 of 1932), 
p- 75 (S. IIL, para. 3) an attempt was made to define the words ‘judicial’ and ‘ quasi- 
judicial’: ‘A true judicial decision presupposes an existing dispute between two or more 
parties, and then involves four requisites :—(1.) The presentation (not necessarily orally) 
of their case by the parties tb the Aispute ” (2.) ip the dispute between them is a question 
of fact, the ascertainment of the fact by means of ce adduced by the parties to the 
dispute and often, with the assistance of argument or on behalf of the parties on the 
evidence ; (3.) if the dispute between thm is*a question of law, the submission of Jegal 
argument by the pértles ; arid (4.) a decision which disposes of the whole matter by a finding 
upon the facta in dispute and an application of the law of the land to the facts ao fcund, 
including where required a ruling upon any disputed question of law. A quaal-judiclal 
decision equélly presupposes an existing dispute begween two or more parties and involvés 
(1.) anti€?.), but does not necessarily involve (3.), and never involves (4.). The place of 
(4.) is in fact taken by administrative action, the character of which is determined by the 
Minister’s free choice.’ Broadly speaking I think the above definitions there given are 
correct, but I would make an addition, and that is that on such issues as were tried before 
the Watch Committee on August 29 the quasi-judicial approaches in point of degree very 
near to the judicial This does not of coursa mean that because the Watch Committee 
was then exercising nearly judicial functions, it was tied to ordinary judicial procedure. 
The principles both of its duties and of itf freetiom gre explained in the oft-cited passage 
in Lord Lorebymn’s opinion in Board of Education v. Rice, which was quoted by Viscount 
Haldane L. C. in Local Govermpent Board v. Arlidge,® and need not be requoted.” 
These are the general ‘principles which afford a guide to the determinatjon of the 
question whether an act which is ddhe by a tribunal or competent authority is a 
judicial act or an executive, administrative, or a ministerial act. The result of 
these authorities is that the tribunal or competent authority should have power by 
its determination within jurisdiction to impose liability or affect rights of others, that, 
it should act m exercise of right or duty to dgcide, that fhe act should be 
done by it upon considerati of facte and circumstdnces and imposing liability or 
ing the rights of othere, that it decides ow the materials before it as between a 
proposal and an opposition, even though it is not bSund to treat as though it was 
1 [1911] A. C, 179, 182. 4 Horie Ge ee 182. 


.2 21931] 2 K, B. 215. ` 5 41915] A. C. 12% 132. 
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alan: npc o ae cits aa aaa eee a 
ang thqugh it*can obtain information jn an way it thinks best always giving a fair 
oppOrtunity tg those þarties in controversy for correcting or contradicting statements 
prejudicial to their view. e 

* T may aleo in this connection refer to aefidgm&nt of Das J. in In re Bemwarilal 
Roy ~ Dad J, discussed this* question of, what was a judidial act as distinguished 
frop ap executive act at p. 800 (col. 2) qb that judgment. After having discussed 
the various authgrities witich*I have refeymed to earlier, beginning with the case of 
The Queen v. Corporation of Dublin,’ where the oft-quoted remarks of May C. J. 
are to be found, and ending with thi case- of Rezev. The London County Council &c.* 


. he observed (p. 800, col. 2) : 


“The duty of ‘acting’ judicilly or ‘procegding’ judicially implies to my nfind, some- 


ething more than mere appliration of mind by the atthority*on the materials before 


him. If he does not apply hib mind at gll or does the act for a oollateral purpose, it 
will be a bad act in all casee. If the doing of the ict is left entirely to the discretion of „> 
the authority as a porely subjective matter as said in Liversidge v. Sir John Andersom 
or if the official act is ‘discretionary and in some respects facultative’ as their 

of tha Judicial Committee fut it in Beasant v. Advocate General of Madraf,® it is purely 
an administrative or executive act. In-such a case the authority aloneehas to form his 
own opinion, in good faith of course, on the materials before hime. A judicial or guasi- 
judicial act, on the other hand, implies more than mere application of the mind or the 
formation of the opinion. It has reference to the mode or manner in which that opinion 
is formed. It implies ‘a proposal and an opposition’ and “a decision on the issue. „It 
vaguely connotes ‘hearing evidence and opposition’ as Scrutton, LJ. expressed it. The 
degree of formality of the procedure as to receiving or hearing evidence may be mpre 
or less according to the requirements of the particular statute, but there is an indefinable 
yet an appreciable difference’ between tle meth’d of*doing an administrative or executive 
act and a judicial or quasi-judicial ad.” z 

Das J. ultimately observed (p. 802, col 2) :, . 

“Whether an act is a judicial or qwasi-judicial “act or a purely erecutive act will depend 
on the terms of the particular Rule, the nature, scope and effect of the particular power 
in exercise of which the act may be done read with the provisions of sec. 15 of the Act.” 
This really sems to me to be the, cgux of the question. In order to detide whether 
an act is a judicial act so as to invoke the jurisdiction of issuing writs of cf?Moreri or 
prohibition which ia vested in the-High Court, regard must also be had to the terms 
of the particular rule, the nature, scope and effect of the particular power in exercise 
of which an act may be done read with the proyisions of s. 15 of the Defence of 
India Act. e 

* Having regard to the principles enunciated above, can it be said that the act of 
the respondent in issuing the requjsition ordtr in question was a judicial act? There 
is no douit that the respondent was constituted aetribunal or competent authority 
for determining whether the rights of the “subject to kis property should be affected 
by the issue of the requisition order. The question, howgver, to be determined 
ia whetber°in the matter of the iasue of the fequisitfon order in question he was exercis- 
ing some right or duty to decide or was exercising fudicial function in the sense that 
he had to decide on materials before him as between a proposal and an opposition. 
He hati certainly no powe? to administer an oath, and therefore need not examine 


“any witnesses. He could also obtain information in way he thought best, giving, 


however, fair opportunity to “taose who were the concerned and whose rights 
of property were sought fo be affisctesl| by him by the terms of the requisition ordtr- 
ee ee ee ee 
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Even though bis functions in thie behalf were not strictly judicial but what have 
been described as quasi-judicial by reason of what I have described above, was he 
really exercising that quasi-judicial ion fy way of deciding on- the ‘niatezfals 
before him as between a proposal an an opposition, the last being an emential 
ingredient for converting the act» which, was being tone by him into a judicial 
act within the extendedymeaning of the term. Under.r. 75A(5) of the- Defence*of 
India Rules, he had the power with a,view to requisitioning any Property under 
sub-r. (1) or determining the compensatién payable under,sub-r. (4) to require any 
person to furnish to him such ‘information ñn hig possession relating to the property, 
and had also under subt. oe Se ae 
premises and property therein for he purpose of detrerminirfy whether, and if so in | 
what manper, aft order under’ this rule should be made in relation to euch premises 
or property. This was the pawer evidentty gifen to the yspondent for the purpose 
of gathering all requfsite materials in order to tnable*him to determine from the” 
Point of view of the Government witether a Teuisition order should be made by him 
if respect of a particular property. This was also the power given to him to gather 
all requisite materials which would enable him to determine from the point of view 
of the subject, viz. the owner of the property, whether Within the terms of s. 15 
af the Defence of India Act the prop®eed action of his in requisitioning the property 
would interfere with the osdinary avocatjons of life and the enjoyment of property 
as little as may be consonant with the purpose of ensuring the public safety and 
interest and the defence of -British India. In the matter of the gathering of these 
materials he was empowered not only to question any person or persons concerned 
with the property but also to enter upon the premises and inspect the same, and 
satisfy himself as to the, pros and cons of the proposed order of requisition. ` It was 
only after he satisfied himsélf on fhe maferials gathered by him in the manner afore- 
said that he was to act in the matter of the requigition of the property, having parti- 
cular regard to the mandatory provisions ofre. 15 of the Defence of India Act that 
his act was to interfere with the ordenary” avocations of life and the enjoyrgent 
of property as little as may be consonant with the perposes thencin mentioned. The 
determination of this question involved a proposal to requisition the property from 
the point of wiew of the Government. It also involved an opposition to the proposal, 
to requisitien the property from the point of Yiew of the subject whose property 
was sought*to be requisitioned. The respondent had before him the materials which 
be had gathered by reason of the inquiries which he instituted and by reason of the 
inquiries on the premises which be made, though such materials might have been 
gathered by him in any way be fhought best; the duty was laid down upon him 
under the terms of r. 75A of the Defence of India Rules and s. 15 of the Defence of, 
India Act to act in the exercie of a right pr duty to decide ; and in the matter of the 
issue of the requisition order on those materials and under those circurnstances he 
was certainly exercising a judicial functionein the sense that he was deciding on the 
materials before him as betwe@n a proposal and an opposition, with the result that 
the act which he was Ùoing in thg matter of the issue of the requisition order in 
question was a judicial act withip the meaning of the extended sense of the term. 
I am supported in this conclusion of mine by the statements made by respondent No 1 
himself in his affidavit in reply dated April 2, 1945. [n para. 3 eof his anigas 
respondent No. 1 stated : ° : 
“ According to ny information gid to the investigations made by the Government Officers 
the requisition order was made, and ait geane the representations mace on 


-behalf of the petitioners, I was informed that ... P ; 
In para 7 of bis allidett kèmondent No Taiti: Ty 


“The action complained of was taken by me -after fulfy conaidering the facts placed 
before ame, and the order for requisttion was served on the petitiofiers for the purpose 
° + 


Bie a Sa j 
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mentioned ip the said requisition order, viz. for the efficient prosecution of the war.” 
Inepare. 8 ofthis affidavit respondent, No. 1 further, stated : : 
“ft is not true that explanations were not for from the petitioners’ representatives 
who were in the sald flat in BorMay or that inguiries were not made from them and from 
other quarters. The inquiries prior to the making of “these ordera are departmental inquir- 

+ les, and the Tags placed before me are fully gonsidered by me» before any requisition order 

is madę by me. “fe e e 

These statements containéd ih the affidavit of respondent No. 1 go to show that 

he exereised, as I have already described’ abeve, in the"matter of the issue of the 

requisition order in question, # judicial functiow in the sense that be decided upon 
the materials before him as between a proposal afd an opposition, apd that therefore 
be performed what was a judicial act, within the extended definition of that term. 

+ If respondent No. 1 wag gẹ I bhaye already held abéve, doing a judicial act in the 

matter of the issue of the requisition agder in quegtion, all the conditions which would 

be requisite before the Court would exercise the controlling jurisdiction by iseuinge 
the writ of certiorari or the writ of prhibition would be satisfied. He was a tribunal 
or officer having legal autpority to determine questions affecting the rights of subjecta 
and having authority to act judicially, and wpuld be acting in excess of his legal 
authority or without any authority or jurisdiction at all, with the result that it would 
be competent to the Court to issue a writ of*certiorari or A writ of prohibition against 
him. 

An interesting argument was, however, advanced by Str Jamshedji Kanga that by 

. the enactment of a 45 of the Specific Relief Act the Indian Legislature had abolished 
' the writ of prohibition. He relied in this connection on the observations of Sir 
Norman Macleod in Mohomedaik v. Jaferbhoy, wherg the learned Chief Justice 
observed at p. 269 that proceedings under this section (ie s. 45 of the Specific Relief 
Act) are in subetitution for proceedings py writ of mandamus and writ of prohibition 
according to English practice. He alsa relied upon the observatiohs of Coyalee J. 
in Lady Dinbai Petit v. Norogha2 where thé learned Judge after referring to the 
observations of Macleod C.J. in Mahomedalli v. Jafferbkoy, hereinbefore referred to, 
referred also to s. 50 of the Specific Relief Act and stated (p. 505): 

“Oné has to read a 50 and a, 45 gpgether. Section 45 itself talke of ady specific act 
to be done or forborne and the proviso (b) talks of such doing or forbearing Therefore, 
in my opinion, the word mandamus used in a 50 is to be construed with reference to 
the context in a 45, and reading these together it appears that the word mandamus is 
used in a broad sense. I am not only fortified in that view by the decision of the Divi- 
sion Bench of this High Court cited above, but in’ the absence of any other authority 
cited on the subject, I am bound by the decision in that case and I do respectfully agree 
with the reasoning set out therein. In circumstances in my opinion s. 45 must 
be read both in connection with a writ of as well as for a writ of prohibition.” 
' Relying upon these observations of Macteod C. J. “and CoyajeeeJ. ire the respective 

cases which I have referred to aboyp, Sir Jamshedji odhntended that the writ of prohi- 

bition was abolished by the enactment of 245 pf the Specific Relief Act by the Indian 

Legialatnre. s 

Mr. M. P. Amin, on the other hand, contended that the observations of Sir Norman 

Macleod in Mdkomedalli y. Jafferbhoy were obiter, that the attention of Coyajee J. 

* was not drawn in the arguments addressed to him iñ Lady Dinbai Petit v. Noronha to 
+ the fact that these observations of Sir Norman Ma -were obite? and his atten- 
tion was also not drawn to the relevant provisions of the Supreme Court Chartpr, 
that the reading of s. 50 atl 45 df the Specific Relief Act which was adopted by 
< Coyajee J. was wrong and evas entirely contrary to the well-known principle that the 


. 


1 (1925) 28 Bom. L. R. 284. 2 (1945) 47 Bom, L. R. 500, 58t, 505. 
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writ of certiorari and pA also the writ of prohibition could only be taken Sing by 
express negative words, that a 50 vf the Specific Relief Act only wferred to the 
writ òf mandamus and not to the writ of proffibition, and that therefore even’ theligh 
some of the provisions contained in the Writ of probjbition were incorporated by the 
Legislature in s. 45 of the Specific Relief Act, the writ df prohibition was not abolished 
by the enactment of 8. 45 pf the Specific Relief Act bythe Indian Legislatur. 

It is negessary, therefore, for me tg cpasider how far the writ of Prohibition has 
ea Say a a rey ee eae 
Act. There is no doubt that all the provisions Of the writ of mandamus ve been 
incorporated by the Legisfatute in the‘provisions,of ẹ 45 of the Specific Act. 
The Legislature has moreover by éhe terms of s. 50 of the°Specific Relief Act laid 
down in clear terms that neifher the High Court nor any Judge thereof shall there- 
after issue any writ qf mandamus. Tifese dre express gegative words which do, 
take away the jurisdiction and power of the High *Court*to issue a writ of mandamus. ` 
- (There is no doubt also that some ôf the provisions of the writ of prohibition have 
"Wen enacted by the Indian Legislature in ae45 of the Specific Relief Act. The 
forbearing fo do a specific act which is clearly incumbent on the person holding a 
public office, “or corporation or inferior Court of Judicature and which would be 
the subject-matter of an order under & 45 of the Specific Relief Act would no doubt 
be comprised within the wait of prohibition; but it cannot be contended and it has 
not been contended before me that there are certain aspects of the writ of prohibriion 
which do not find their plase in a. 45 of the Specific Relief Act. Could it be there- 
fo% urged that in those cases where some of the aspects of the writ of prohibition are 
comprised within s. 45 of the Specific Relief Act one has only got to look to the 
Provisions of that section, that the writ of prohibition is abolished pro tanto by the 
enactment of those provisiors in a° 45 of the Spetific Relief Act, and that the jurisdic- 
tion to issue a writ of prohibition would survive,only in reapect of those provisions 
which have not been enacted in s. 45 qf thè Specific Relief Act? It was urged by 


Sir Jamshedji that,in thote cases where the Crown had consented to a statutory enact- e 


ment of the provisions with regard to any prerogative and the imposition of limita- 
tions on the prerogative power in that manner the prerogative would to that extent 
be deemed te have be@n merged in the particular statutory provision. He relied upon* 
the observations of Lord Dunedin in Attorney-Genéral v. De Keysers Royal Hotel 
(p. 526): ° 

“Now the view which I think prevailed in Petition of Right, In re? was that the prero- 
gative gives a right to fake for use of the moment in a time of emergency, that when you 
came to the Defence Acts of 1842 ant 1939 you find a*code for the taking of land perma- 
nently in times of pence as well as of war, and that consequently the two systems could 
well stand side by side; and then. as there was no direct mention of the prerogative 
in the statutes, you were assisted by the general doctrine that the Crown is not bound 
ee ee That jp cases where the burden or tax is imposed 
the Crown must be specifically mantionad no one doubts. Instances are given by the Master 
of the Rolls in the asa pf Wheaton v. Maple & Ca® and Coomber v. Justices of Berks* 
and there are many others. None the legs, if is equally certain that if the wh@Me ground 
of something which could be done by the prerogative is covered by the statute, it is the 
statute that rules. On this point I think the observation of the learned Master of the 
Rolls is unanswerable. He says: ‘What tise would there be in impSang limitations, 
if the Crown could at its pleasure dfsregard them and fall back on prerogative” ? 


ee ee The residue of discte- 
ch 


tlonary or arbitrary authority at any given time is ‘legally left in the hands of the 
Crown.’ liasa asthe Grown la a petty. to ere AG ot Palant i gical anug 
to cdhsider that when the Act deals with something @high before the Act could be 
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subject to cdaditions, the Crowp asænts to that, and by that Act, to the prerogative being 
curtgiled. oe x . . 3 

It may be, however, noted in is connectialythat the remarks of Lord Dunedin have 
reference to those cases wheres whole gpeund of something which could be done 
by” the prerogative"is covered by the statute. It: is in thpee cases only that the 
statute rules dhd the prerogative is curtailtd. Where, however, as in the case before 
us,*it,fs only certain proyisiops of the writ’of* prohibition that are enacted in a 45 
of the Specific Relief Act, the ratio of th® decision of Lord Dunedin does not apply 
and there is no warrant for | lding that even thougk the Crown assented to the 
enactment of a. 45 of tht Relief Act, it agented to the prerogative being fur- 
tailed merely by reason of the fact that certain only of those provisions were being 
„enacted in a. 45 of the Specific Relief Aot. Mr. G.,N. Joshi, who appeared with 
"Sir Jamshedji for the respomdent, ‘pointed out to me in this connection a decision 
of the Court of the Judicial Commisdtoner, W-L6.A, in Bhadwa Taluka v. Crown? 
That was a case where the Court wap concerned with the provisions of a. 2 of thee 
Government of India Act, 1935. Davies. J. C. there observed (p. 24) : 

“When legislation receivée the Royal Assent, it is now the accepted gbavention that 
tbe Royal prerogative merges in the provisions ofethe statute, and whe those provisions 
are succinct, no further exercise of the i will be attempted. The statute has 
become the touchstone for the future acts of Sovereign and those acts will invariably — 
«onform with the statute’s provisions. Having regard therefore to the wording of the 
proviso to section 2(1) of the Government of India Act and the very clear directions 

statements of policy therein contained, it is I think useless to argue that these 

ordera ought to be accepted as instances of the exercise of the prerogative as regards the 
functions of the Crown in its relationa with the Indian States. eIn so -far as the persons, 
who are to exercise those functions afe concemed, the prerogative has been merged in 
the statute, and if orders are promulgated outside the statute's provisions those order 
are illegal and slira vires.” i : 

” Kateeshvar A. J. C. also observed there (p. 25) : $ 

“sit has been held in several decided cases that if the field of the prerogative is coveted 
Dy statute, the prerogative ceases to exist. (See Attorney-General v. De Keysers Royal 
*Hotel® and The North Charterland Exploration Company (1910) Ld. ve The King.) 
Bat only that which has been specifically laid down will be excluded from the exercise of 
the prerogative. By the Government of India’ Act of 1935, the prerogative of the Crown 
was circumscribed. Sub-section 1 of section 2 includes all the rights formerly enjoyed. 
Section 2(2?) states this posttion. These rights were then redistributed. The proviso to 
pection 2(1) makes full provision gor the channel shrough which the powers are to be 
exercised, Firstly the powers are to be exercised by Hid? Majesty and if not exercised by 
His Majesty only by, the Crown Representative or by persons acting under his authority.” 
These observations also, in my opinion, do not lead respondent No. 1 any further. 
In 20 far as those observations go to show that the prerogative is merged in the statute 
Where the whole ground of something which could be done by the prerogative is 
covered by the statute as laid down by Attorney-General v. De Keyser’s Royal Hotel 
I have no quarrel with the same. If, however, they go beyond what has been observed 
by Lord Dunedin and if they mean to lay down that even in those cases where a 
part of these*provisions are enacted within a statute the prerogative is pro tayto 


. Merged in the statute, I respectfully differ from ẹbe same. In those cases where 


only a part of the provisiops of a particular tive writ are embodied in the 
enactment of a statute, the Prerogative is not pro tanio in the statute but 
continues to exist in ite full glory, tle only thing which is done by the statute befhg 


3 pa 1 Ch. 169, 185. 
4 [1920] A. C. 508. 
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that in the cages covered by the statute the subject or the applicant woyld have a 
concurrent or alternative remedy also*under the statute apart from bis right to invpke 
the jdriediction of the Court to issue a ative writ in his avour’ In this eon- 
nection I may also refer to the of & 115 qf the Civil Procedure Code and 
the effect if any that has on the juriBiiction of the Court ta issue the writ „of 
certiorari. As has been elyeady observed the writ of certiorari is a very oid and high 
prerogative writ drawn up. for the purpose of enabling the Court of King’s, Bench 
to control the action of inferior Courts and to make át certain that they shall ‘hot 
exceed their jurisdiction, and therefore the writ of certiorari is intended to bng into 
the High Court the decisfon*of the inferior tribynalsin order that the High Court 
may be certified whether the decisien is within the jurisdiction of the inferior Court. 
E E O Re Coe ag ore eee oy ey 
Court, and enacts that ° . 

The High Court miy oull for the cord of "case Falch has Deen deed by any 
Court subomdinate to such High Court andaa ate nape hee eee ime 
“sibordinate Court appears— 

(a) to have ererciogi a jurisdiction not vested in it by law, or 

(b) to have’ failed to exercise a jurisdiction so vested, or + 

(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make sych order in the case as it thinks fit.” 
Could it be urged that the power of the High Court to issue a writ of certiorari to 
the inferior Courts is circumscribed by the enactment of the provisions of e 115 
of “the Civil Procedure Code, or that the writ of certiorari in eo far as it can issue 
in exercise of the powers similar to the revisional powers of the High Court therein 
enacted is pro tanto marged in s. 115 of the Civil Procedure Code? I shall only 
refer in this connection to fhe deti¢ion df our Appeal Court in Muljee Sicka & Co. 
y. Municipal Commissioner, where, after tracing the history of the High Court since 
the establishment of the Supreme Coujt of Judicature in 1883 and after dealing 
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with the relevant provisions of the Government of India Act and also s. 115 of*the ° 


Civil Procedure Code, Lokur J. at p. 989, quoted #ith approval the passage from 
Halsbury’s Laws of England, 2nd edn., Vol. IX, p. 861, para. 1455: 

‘ “ Certiorariecan only Be taken away by express words, It is not taken away by’ 
words whic» direct that certain niattera shall be ‘ determined’ in the inferior court, 
nor by a pfoviso that ‘no other Court shall intermeddle’ with regard to certain matters 
as to which jurisdiction ie conferred on the inferior court.” 

and came to the conclusion that if the power to issue a writ of certiorari ia vested 
in the High Court, then it is pot, and could not Be, taken away by a. 219 of the 
City of Bombay Municipal Act, 1888, which provided that the decision of the Chief 
Judge upon any appeal under s. 217 against any such value or tax shall be final. 
He quoted a passage from the jydgment of their Lordships of the Privy Council in 
Rex y. Nat Ball Liquors, Ld.2 (pp. 159-160) : 

“Yong before Jervis’s statutes had been pagged which created an inferior Court, 
and declared its decifions to be ‘final’ gnd*‘ without appeal’) and again and®again the 
Court of King’s Bench had held that.language of this kind did not restrict or take away the 
right of the Court to bring the proceedings before itself by certiorari.” 

Titis decision lays down that the jurisdictfon to issue a writ of certiofari can only be 
taken away by express negati Words and that it cannot be taken away by the ° 
enactment of certain of the pyovisions therein in a statute by thé Legislature. In 
that case the enactment of certain provisions of writ of eertiorari in s. 115 of the 
Civil Procedure Code was not considered by Cogtt as in any manner what- 
soever affecting the jurisdiction of the High Court to issue tthe writ of certiorari. Both 


1 (1939) 41 Bom. L. R. 984. 2 [1922] 2 A. C. M88. 
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the firiadjctione, viz! the power of the High Court ‘to issue the writ of cerilorant as 
also the power pf the High Court to exercise *revisional jurisdiction conferred on: it 
byes. 115 ofthe Civil Procedure Code be exercised side by side and ont with- 
_ out any encioachment on the gcope of other. In those cases the subject or the 

has two, remedies Spen to him ,The ofe to invoke the jurisdiction of the 

Court to issue the prerogative writ of certiorari anc the other to invoke the 

revisional pokers of the High Court in exerpiag of the powers vested in it under s. 115 

of the Civil Proredure Codes The paseag? in Halsbury’s Laws of England, 2nd edn., 
Vol LE p 878, para. 1481, also 1énds support to this conclusion of mine : 

“ Although the writ ia not of courg® it will nevestheless ‘be granted ex debite justitia, to 
quash proceedings which the Court has power to quash, where it is shown ihat the Court 
below has acted without jurisdiction or in excess of jurisdiction, if the application is made 
, by an aggrieved party and, not meerely*by @ne of the public and if the conduct of the 
* party applying has not been such as°to disentitle him to relief; shd this is the case even 
though certiorari ia taken away by statute, and although there isan affernative remedy. 
The writ will never be granted to remgve an erroneous order at the instance of the part} 
in whoee favour the error was made.” 


The fact that in those cafes which are covered by s. 115 of the Civil Procedure Code 
the subject or the applicant has an alternative remedy of invoking the revisional 
powers of the High Court cannot take away the jurisdictiof of the Court to issue 
the prerogative writ of certiorari in proper casea even though the same might be 
covered within the four corners of s. 115 of the Civil Procedure Code. Both these 
are treated as alternative remedies and the subject is entitled to have resorf to 
either the one or the other. Similarly the enactment of some of the provisions of the 
writ of prohibition under s. 45 of the Specific Relief Act ajJso would not take away 
the right of the subject or applicant to invoke th? jurisfliction ‘of the Court to issue 


` the writ of prohibition even in thage cases which are covered within the four comers 


of the provisions of a. 45 of the Specific Relief Act. The subject or the applicant 


e would be entitled to both the remedies “as alternative remedies ang would be entitled 


to invoke the jurisdiction of the High Court to grant him the one or the other of these 
t® remedies. f 

. An argument was advanced at one time by Sir Jamshedjè that even though by 
cL. (5) of the Supreme Court Charffr the Supreme Court was invested with the juris- 
diction similar to the jurisdiction of the King’s Bench in England inclutiing therein 
the jurisdiction to issue the prerogative writs which were then being issued by the 
King’s Bench in England, this jurisdiction was curtailed by the enactment of d. (55) 
of the Charter which runs as under : 

“And to the end that the Court of Request and the “Court of Quarter Seasiona, erected 
and established at Bombay aforesaid, and the Justices and other Magistrates appointed 
for the Town and Island of Bombay, and the Factories subordinate thereto, may better 
answer the ends of their reepective institupions, and Act conformably to Jaw and justice, 
it is our further will and pleasure, and We do hereby fugther grant, ordain, and establish, 
That all and every the said Courtseand Magistrates sha be gubject to the order and 
control of*the said Supreme Court of Judicatifre ag Bembay, in such sori, manner, and form, 


- as the inferior Courta and Magistrates of and in that pert of Great Britain called England, 


are by law subject to the order and control of our Court of King’s Bench ; to which end, 
the sajd Suprenfe Court of, Judicature at Bembay ia hereby empowered and authored 


. to award and issue a writ or writs of Mandamus, Cèrtiorari Procedendo, or Error, to be 


prepared in manng abovementjoned, and directed to suc Courts or Magiftrates as the case 
may require, and to punish any contempt thereof, or wilt disobedience theremuty, by fine 
and imprisonment.” 

Fe ane EOE aed ta (55) of the 
Charter and that therefore the Court should construe cla. (5) and (55) as meaning 
that the jurisdictidy to issue a writ of prohibition was not vested in thé Sapreme 

R. Bs : 
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Court under the terms of the Charter. This argument. was, however, fallacious. 
Clause (65) did not purport to nor cold it limit or control the generality of the powers 
which Were invested in the Supreme Court finder’cl. (5) of the Charter. eClaure' (56°) 
of the Charter dealt only with the which wem, vested in the Supreme Court 


to control the Courts of Request afd of Quarfer Sessions, etc, and it was» 


in that connection only that, the writ or wrijs of Mandamus, Certiorari, Procedendé, 
or ‘Error were mentioned therein. Thg mention of these writs did ndt curtail the 
general jurisdiction which was invested in the Supreme Gourt and wap a jurisdictim 
similar to the jurisdiction of thé King’s Bench in “England including the jurisdiction 
to issue all the writs including the wif of prohikjtiog which was exercised by the 
Court of King’s Bench in England.e If authority be needed fn this behalf, it is to 
be found in.the décision of our*Appeal Court in Reghunath Keshav v. Poona Munici- 
palits (p. 677) : . . Er enan Š F 

. “The powers ognferred’ by cl. 55 related only to Courts stfbordinate to the High Court, 
Whereas the wider powefh conferred by &. 5 apply Sot merely to Courts subordinate to the 
High Court, but also to any tribunals which perform any kind of judicial function.” 
This argument pf Sir Jamehedji, therefore, has no substance jn it 

It therefore remains for me to consider, having regard to the considerations above 
referred to how far I gm bound by fhe observations of Sir Norman Macleod in 
Makomedalli v. Jafferbhoy* ‘and by the observations of Coyajee J. in Lady Dinbai 
Petit v. Noronha, that the proceedings under e. 45 of the Specific Relief Act are 
in qubetitution of proceedings*by writ of mandamus and writ of prohibition according 
-to English practice. As regards the decision of Sir Norman Macleod in Makomedalii 
v. Jafferbhoy the Court was concerned therein with an application under s. 45 of the 
Specific Relief Act. In that gase the Government of Bombay had passed a resolution 
appointing the Taxing Officer of the High Coutt, Bombay, to tax the petitioner's 
bill of costs in Bombay Election Petition No. 11 ofe1924 and to sanction the payment 
to him of a remifmeration of Re. 15 peg ho or part of an hour while employed 
in taxing the bill, euch remuneration béing payable by the petitioner. The Taxing 
Officer had under the terms of that resolution proceeded with the taxation notwith- 
etanding the respondent’s protest. Before the allocatur was issued the respondent 
filed the application under a 45 of the Specific Relief Act for an order directing 
the Taxing “Officer, Mr. E. W. Gillett, not to proceed with the taxing of the bill 
and not to issue the allecatur. Shah J., before whom the application came to be heard, 
was of opinion that the conditions of s. 45 of the Specific Relief Act were fulfilled 
and ordered the Taxing Officer not,to proceed further with the bill or to issue the 
allocatur. The petitioner appealed, and on the heating of the appeal Sir Norman 
Macleod held that even though Mr. Gillett in his capacity of Taxing Officer of 
the High Court may be said to be a perasn holding a public office and as such his 
duty was to tax the bills of costs jn proceedings in fhe High Court under the orders 
issued by Judgé of the High Court, he wa¢%ertainly not acting as a person holding 
a public office when he was taxing the bill whethey under the directions of a special 
resolution of the Government or at bę request of the Governor. He was acting in 
his capacity as a private individuab with a special knowledge with regard to the taxa- 
tion of bills of coste according to the High Court Rules. The learned Chief Justice, 
thetefore, held that proviso (b) to s 45 of the Specific Relief Act did*not apply and 


that the application under a. 45 fhe Specific Relief Act failed because the conditions . 


under headings (a) to (e) provisos were cumulative and mo order under 

theeasection could be passed they were satisfied. This was enough to dispose 

of thescase. The learned Chief Justice, however, proceefed to make general obeerva- 
e 


1 (1948) 48 Bom L R. eT, 3 (1945) 47 Bom. L. R. 500. 
2 (1905) 28 Bom, L. R. 264. Z 
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"tions on the writs of mandam and writs of prohibition according to English practice 


apd proceeded to obeerve that the proceedings’under s. 45 of the Specific Relief Act 
‘were in sub&titutio for those With great respect to the learnetl Chief 
. Justice these remarks of hia were obiter. point as to whether the writ of prohi- 


' bition was abolished by the enactment a. 45 of the Specific Relief Act or was 
merged therein did not arise for consideration before hing, nor were all the points 
of vigw which were urged before me by Igarped counsel appearing on beth the sides 
‘here urged befgre the Appeal Court in Mahomedalli v. Jafferbhoy2 I therefore feel 
that Į am not bound to follow the os ef Sir Norman Macleod. I 
shall now deal with the obaerwatiogss of Coyajes J. in Lady Dinbai Petit v. Noronha? 
In connection with that case before Coyajee J. A may observe that the attention of 
the Court was not drawn either to the provisions of clf (5) and (55) of the Supreme 
Court Charter nor the decision of the “Appeal Court in Muljee Sicka & Co. v. 
Municipal Commissioners Where the provisions of s 115 ôf the Civil Proosdure 
Code in relation to the jurisdiction òf the Couft to issue thewrtt of certiorari werg 
discussed by the Appeal Court, and it was laid down that the writ of certiorent colld 
only be taken away by grpress negative words. The attention of Coyajee J. seems 
td have been drawn only to the provisions of the Specific Relief Act and the decision 
of Sir Norman Macleod in Makomedalli v. Jafferbhoy* It was not also pointed 
out to him that the observations of Sir Norman Macleod in that case were obiter, 
with the result that in the passage from his judgment which I have quoted above 
the learned Judge felt himself bound by what he considered to be the decision of 
Sir Norman Macleod in that case. In the absence of any of these provisions haVing 
been brought to the notice of the learned Judge, he only went on what he thought 
was the proper construction of œ. 45 and 50 of the SpecificeRelief Act and proceeded 
to observe that reading those sections together* it appeared to him that the word 
mandamus was used in a broad gense and that in his opinion s. 45 must be read 
both in connection with the writ of maņdamyıs as well as a writ of prohibition. Hav- 
e ing regard, however, to the fact that the various provisions which I have referred 
to and the various authorities” which I have discussed in this connection were not 
brought to the notice of the Court and having regard also to the fact that the learned - 
° Judge felt himself bound by the obiter of Sir Norman Macttod in Mahomedall V. 
Jofferbkoy, I feel that the decision afrived at by Coyajee J. in this behalf,even though 
it be that of a Court of coordinate jurisdiction, is covered by my obérvations in 
e Rodrigues, In re and I do not feel bound to follow the same. I may also quote in 
thia connection the remarks of Beaumont C. J. in Punamchand Velraj v. Bombay 
Cloth Market Company, Limited* (p. 241) : - a i 
“ Generally speaking, a Judge ought to follow a decision of a Court of co-ordinate jurisdic- 
tion as to the construction of an Act of. the, Legislature, but Judges are not entitled to 
legislate, or to bind thelr successors to a construction of an Act, which the language plainly 
does not justify.” 
I feel that the language of a 50 of the Specific Relfef Act plainly does not justify 
the conclysion which Coyajee J. hæ arrived at in Lady DinWoi Petit v. Noronka and 
with great respect to the learned Judge I do nôt a with the same. 
‘Phat the writ of prohibition haa not been by e.. 45 of the Specific Relief 
Ae hs sen ten anje aea by em Cai Cha Coa In In re Natiogal 
_ Carbon Company Incorporated’ Panckridge J. wa> concerned with an application for 
` the issue of a wit of prohibition. It was argued Don: him that the Court bad no 
power to issue a writ of protfibition and at p. 459 he™stated that in his opinion this 
power of iseying a writ of prohibitien existed. He quoted cl. (4) of the Charter of 


1 ies 28 Bom. L. R. asf. 5 (1942) 46 Bom. L. R. 916. 


NGO 


2 (1945) 47 Bom. L. R. 500. 1942) 45 Bom, L. R. 240. 
3 ime) on L. R. 984. 1934) I. L. R. 61 Cal: 450. 
4 (1925) 28 L. R. 264. > 
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the Supreme Court of Calcutta (of 1774) which is ideptical in terms with gl. (5) of 
the Charter of the Supreme Court of Bombay, and proceefied to observe (p. 459): 
OD e the Donea of e of King’a Bench at tite date 6f the Chaser 


was that of issuing writs of prohibition. admitted thet all the powers of the Supreme 
Court have been inherited by the High except muchas have begn specifically token 
away by statute.” *. . 


He then dealt with the argument that te-isgue a writ of prohibition was’ never gmong 

the powers af the Supreme Court and that qd. (21) of @he Charter had the effet ‘of 

cutting down and curtailing powers apparently conferred by cl. (4). It pay be 

noted that cl. (21) of the there correspndsewith q. (55) of the Charter 

of the Supreme Court of Bombay.° He dealt with the argument that there was no 

mention there of any authority to issue g wrif of préhibition and also that there 

was no record of such,@ writ ever having in fact jssued frem the Supreme Court or , 
the High Courte he qme to the, conclusion that he could not accept 

that argument (p. 

“As has been pointed out by learned commenfatora, including Sir Fits}amea Stephen, 
the draftamanship of the Charter is open to criticism, and it may be that there is here 
an instance of omission through oversight. In any case, I do nbt think that the languáge 
of clause 21 can be used, to control the language of clause 4 in the manner suggested. It 
would need far more direct language to comvince me that it was intended by clause 21 
to exclude, from the powers of the Court of King’s Bench conferred on the new Court by 
clause 4, the power to issue ae writ of probibition.” 


Further on (p. 461): 

“The principle has been many times affirmed that when a person, or body of persons, 
is clothed with power to deteynine questiong, and decide issuee affecting the righte of the 
private citizen or the public, the King’a Bench Dfvision will interfere by prohibition or 
certiorari to prevent the illegal exercise of such powers” 

This power of issuing a writ of prohibition was recognised by the Appeal Court in 
Calcutta in Dorman Long & Co., Ld. v. Jagadishchgndra Makindra,t where it was ~ 
held that (headnote) : 

“ In, extraorglinary sityations in which justice cannot otherwise be done, the High Court, 
has discreti power to issue writs of certiorari og prohibition or orders under section 45° 
of the Specific Relief Act, wherever any person or body of persons, having legal authority 
- to determine questions affecting the rights of subjects and having the duty to act judicially, 
act in excess of their legal authority or refuse to act or act illegally. Before issuing such e 
writs or orders the court must be sure that they will be effective.” 


An application for ieue of a writ of prohibition again came before McNair J. ix 
In re Remjidas Mohdliram! where he observed (p. 1027) : 

“The relief sought is by a writ of certiordti or prohibition which is Issued by the Court 
under the poweg and authority conferred on it by the Charter. 

“I bave already referred to thgse powers afd it was recently decided in In re National 
Carbon: Company. Incorpatated® Thaf. those powers Include the power: ii m -Seoper cage. to 
issue a writ of prohibition.” ee ° 
There is a later decigion of the “Calcutta High Court in In re Bamuoarilal Roy 
In, that case Das J. traced in great detail the history of the exercie by the 
High Courts in India of the pqwera tò issue the varieus prerogative writs, and 
in para. 39 of his judgment he geak with the instance in which a writ of prohibition - 
had been iseued by the Calcygta High Court and he seferred to the cases of In re 
N&ional Carbon Company, Incorporated" and „Dorman Long & Co.'s caset which 
I have referred to. He also noted an instance where ig Indumati Debi’ Chaud hut as 


1 (1984) I. L R 62 Cal. 596 4 (1944 BC. W. N. 766. 
2 L L R. 62 Cal 1011. 5 (1934)° 61 Cal. 450, 
3 (7834) I. L. R. 61 Cal 450. 6 (1934 LÈ RÆ Cal 
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"Bengal, Court of Words Phockridge J. actually ined the writ of prohibition on 
the Coyrt of Wards prohibitmg from acting, upon their order whereby they 
disqu: Hien and taking possession of her pro- 
_ erties situate outside Calcuttm These ions of the Calcutta High Court confirm 
petitioners would be entitled to an aghinst the respondent under a. 45 of 
Specifi: Relief Act do not abolish the, writ ‘of prohibitiorf either wholly or in part. 
Under the’ circumstances I have come eto» the conclusion that haviry regard to 
niy finding that the enastment of s. 2(3) (xxiv) of the Defence of India Act and 
r. 75A,of the Defence of India Riles with jpspect to requisition of immoveable 
property without a notificagion by the Governct under a 104 of the 
Government of India was ultra vires the Cefttral Legislature and the consefuent 
finding that the mquisition 6rder in question issued “by the respondent was illegal, 
void and inoperative in law, the petitionefs, would be entitled to the issue of a writ 
of certiorari or prohibition Against the respondent. As regards the question whether 
the petitioners would be entitled to an order against the respint under s. 45 af 
the Specific Relief Act under the cireumstances aforesaid I have already dealt with 
the same in my judgment in Tan Bug Taim v. Collector of Bombay, 1 accordingly 
hold that the petihioners*would be entitled to maintain this petition against the res- 
pondent to obtain an order against him peti £ rof the Spei Helles Act. a 
prayed for in prayer (c) of the petition. e» 
"In the result, I do make an order against respondent No. 1 in terms of prayer (a) 
of the petition. In view of my granting the petitioners the prayer (a) of their 
petition, I do not consider it necessary to make any order under prayer (b) and prayer 
‘(c) of their petition. I may. however, obeerve that if any other Court came to the 
conclusion that the petitioners are not entitled to the relief prayed for in prayer (a) 
of the petition, I would certainly graft the petitidbers the prayer (c) of their petition, 
which as I have held above, they ase entitled to under the circumstances set out above. 
As regards the costs of the petition, J may state that the petiti¢nera came to the 
* Court with two main grounds in support of their petition, the ene being that the 
eee ee ee en 
enactment of 8. 2(2) (xxiv) of the Defence of India Act and r. 75A of the 
*Defence of India Rules being ultra vires the Central Legislatute and the other being 
that the requisition order in question was illegal, void and inoperative in Idw by reason 
of its being in contravention of the provisions of s. 15 of the Defence of India Act. 
» Both these counts were equally important in their minds) As a matter of fact 
I feel constrained to observe that the second ground was trotted out with greater k 
prominence all throughout by fhe petitioners than the first one. I have already 
held against the petitioner on the second ground. I may also observe in this con- 
nection that the petitioners filed this pefition against respondent No. 2 against 
whom they had no cause of action whatever and, in respect of whom Mr. M. P. 
Amin for the petitioners conceded that be eould not sustain the petitior? at all. Under 
the circumstances, I feel that the ends of justice will be met if I order that each 
party should bear and pay his own respective goats of this p&titién. . 
Accordingly, there will be an order in favour ofthe petitioners in terms of prayer 
(2) of the pion ead that the remnetion ordet iestiga wil be rmiaahed.: Ihers 
will be no ordé* as to the @ets of the petition. 
Per Curiam. Mr. G. N. Joshi asks for a ctzgificate under s, 205(1) of the 


. 


Government of India Act that the case involves a question of law as to the 
interpretation of the Government of India Act. I grant that certificate. e 
Attorneys for petitioners : Kalvi. Ranchhoddas & Co : 
Attorney for opponent: @. P. Sethna. 

1 (1988) 1 Cal . ‘ 2 (1945) 47 Bom. L. R 1010.° a 
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Before Sir Harilal “Kenia, , Acting Chief Justice, end , , ° 
Mr. Justice jendragadkap , ` 
VISHNU GOPL MAHANT v SHVANATH NARAYAN.* a 


Indien Limitation Act (IX of 1908), atts. $20 . 144—Decree against manager A joint Hinds 
family—Joint family property described with boundarigg in, sale certificate—SiAt aa 
auction-purchaser for possession —Limitation.” 

Ia a mit by an sucfoourchaay Tor pomesjga of joint Hindu family rtoperty 
decribed with boundaries in the sale certificate, and gold in enforcement of a decree 
obtained, by a ‘creditor against inter alia the manager of the family, on a question of 
limitation, the proper grticle tọ apply is arg. eand not art. 120 of the Indian Limita- 
tion Act, 1908, 

Bai Shewmititgiy. Janardhan Porick : Jagardhan erick vV. Bai Shewantibal,s 

> 


» — 


THE facts are stated in the judgment. 


D. R. Manerikar, for the appellant. 
K. B. Sukthanbr for K. N. Dherap? for the respondents. 


Kania Ag. C. J. This B'a second appeal from the judgment-of thè Civil: Judge 
(Senior Division) with A. P., Belgaum. The material facts are these: The plaintif ` 
alleged that one Satteppa and defendant No. 1 were members of Shri Mahadeo Co- 
operative Credit Society of Yeksamba. Satteppa took a loan from the Society for 
which defendant No. 1 stood surety. As the debt was not repaid, the society obtained 
an award decree against* Satteppa and defendant No. 1. In enforcement of that 
decree certain lands of defendant No. 1 were atthched and sold through the revenue 
authorities. The area so sold was one acre andetwenty gunthas. The boundaries 
of that area are set out in the certificate for sae issued to the plaintiff, who purchased 
the same at the auttion with the necessåry permission. The plaintiff got symbolical 
possession but not actual possession, which remained with the defendants. The present 
suit was filed to obtain physical possession of the property from the defendants. Defend- 
ant No. 1 filéd a written statement in which he contended that the sale was illegal, + 
that the clalm for possession was barred under art. 120 of the Indian Limitation 
Act, 1908, and that until another plot of land which was purchased was brought into 
hotchpot, no decree should-be passed in favour of the plaintiff. Defendant No. 2 in his 
written statement contended that he,was not bound by the sale, that he had separated 
from defendant No. 1 many years ago and that the debt was ovyawahkarika and not 
binding upon him. It appears that defendant No. 2’s contention that the debt was 
aoyaweharika was not pressed and no issue was raised on that point. The con- 
tention of defendant No. 2 that ghere was a partition between him and defendant 
No, 1 was negatived*by the trigl-Court. ‘Phe trial Court passed a decree in favour 
ee ee I EEE On appeal the only point 
argued was of limi Relying on Mai Shewantibai v. Janardhan Werick : Janar- 
dhan Warick v. Bai Shewentibai, ethe lower appellate Court held that the claim was 
time-barred and dismissed the suit. The plaintiff has filed an appeal against that 
This being ą second appeal ye’ are only concerned with the question of limitation, . 
on facts held to be proved the lower Courts. Asim the lowe» appellate Court 
only the point of limitation was argued, it must be accepjed that the respondents 
ne ih pe 2k, Sem pea ey ee ee 


7 


* Decided, August 13, A eae Second Appeal of 1940, by MS 
No. 118 of, 1912, from the decision of H. P. Seep Civil in Civi Suit 
væbshi, Civil Judge (Senior Division) 244 of 1 


with A. P., at Belgaum, in anal No Ig aac ows R. 631. 
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clear that the suit was filed the society against Satteppa and defendant No. 1 
to recover atvertain debt due the anciety. A decree was passed, and in enforcement 
of that decre a pafticular plot of land of, defendant No. 1 was sold and purchased 
. by the plaintiff. In the sale ¢fitificate the fi boundaries are specified. The present 
“quit was by the auction-purchaser to from the defendants possession. The 
Sista Gat denant Nov 1 and delendam No 2 ted heen separated before 
the sgle and that the debt was enycwahgribe having failed, the position ia that an 
outside creditomhad obtwined a degree against defendant No. 1, who was the manager 
of the, joint family consisting of himeelf and his soo. In enforcement of 
ee ego a a ee 
this suit to recover possession. It is clear tit og these facts, art. 120 does not 
apply to such a suit and aft. 144 will be applicable. The lower appéllate Court 
relied.on Skewantibei v. fanardhay, but it has failed to notict,the material distinction 
in the case. tas tae aon tis, r, © aot 
family of his undivided interest in the joint family estate. purchaser filed 
a euit to enforce his right. It is Char that in such a case it may be argued that 
ag the vendor had no right to state that he had a particular share én a particular 
amet of the joint family, "the purchaser acquired no higher right and therefore different 
considerations as to the law of limitation may apply. The present suit. as I have 
pointed out, is not to enforce a private sale of an undivited interest of a co-parcener 
in a specific joint family aseet, but is a suit by an auction-purchaser of a particular 
joint family property described with boundaries in his såle certificate sold in enforce- 
ment of a decree obtained by a creditor against inter olia the manager of the family. 
We, therefore, think that Skewentibai v. Janardhan bas no application to the facts 
found here. The decree of the lower appejlate Court ig, set aside and the decree of 
the trial Court mstored with costs throughout. 
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Baume». N 
DALAL v. JAMADAR. - 47 Bom LR. 388. 
e 





is that®there 
to she joint 


ar 1107 





BHAGWANDAS v. AGMASING. 47 Bom.L.R. 716. 


———S. 34Arbitration—P 
proceedings to exnul arbitration— 
cree can be Made on award—W hethen party to 
com question arbitration neendiaes 
—“ In respect of eny matter agri to n Te- 
fered” — Stebject-matier „of the reference’ — 
Farther proceedings in a pending reference "— 


after to say that the arbitrator had acted with-, 
auch obj in limine the contesting party 
takes in the proceedings on the assumption 
that were before a competent 

is to the to contend that 
the of the were coram MOn 


Section 34 meee Indian Arbitration 
empowers €ourt which has 


- 
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* @ 
ARBITRATION ACT, S. 34—(Contd) , 


mind by “the subject-matter of the reference ” 
is 


ing. ` But-a legal 
object or ome of its objecta the*ousting of the 
arbitrators junsdiction “the 


SYNDICATE, In ree 
. 47 Bem. L.R. 421. 


—-Arbitration— 


to obtain the 8 tive declaration of 
pon ee ol a areeni or a oan e 
Section 34 starts the fact that an arbj” 
tration t is The 


tion 
*a stay, has to say that there ie an arbitrgticn 
agreement. If the plaintiff says tha? there 


preveedings 

a pending reference,” within the meaning of a 
39° (1) pf, the Act There jn a Tatla 

aom té + 
ese and doing ething bn the 3 something 
or “in relation” to something else. 

tere’ may become for the time be 

Ameria aa, We AGE (RAE DOVE EDE 


* YHE BOMBAY LAW 


Ki j : x 
° [VOL. XLVII. ` 
2 e . 
N ACT, S. E 
by Ramon of litigationg but’ the Couft which 


ARB 


has jon to extend time'never becomes 
T et ee ee 

orm a proper case, it neither 
the Boe he power G iy” then aside er 


fo icate. 
The rule that existed in India befose Z. 35 
"oume into force wae that the guoment a to 
arbitration started a suit touching 
ters referred to the arbitrators, the afbitrators 
becamefunch officiq, on the ground that there 


cannot be two tribunals concurrently exercising 
jurisdiction oyer the same dispute. domes- 
dic faum must give way to the c forum. 

Since the enactthent of a, 35, abeve rule 


is uote eo dolog: (1) the mle mong 


whole of the subject-matter of 
(2) M does not come into opera 
arbitrators or the um 


under a 
34, will be invalid, the old rule havi Deen 
that if there was anything left to 
about after the lege proceedings are finished, 
the arbitrators had to start de nove. 

. Where are already pending, 
as a result of which the award may tum out 
Ho De invalid. the Coui. el eee a gE 
cree m terms of the award. 

The Court will not set aside an award which 
was made at atime when no actual legal pro- 


ceedings were pending 
eS eee 


Semble i ‘notice to one of the two joint grbi- 
trators that proceedings are pending “is, 
Baia ag af a: a notion the hek 


ALL-I GROUNDNUT ert In re. 
7 Bom. L.R. 421. 


ASSIGNMENT of ‘lease. See LEASE, ASSIGN- 
MENT OF. 47 Bom LR. 209. 


ATTACHMENT, dearness allowance is not free 
from. PA APIE FRODOR Cee 
; 7 Bom. LR. 836. 


ATTESTATI of ar See DEED, ATTESTA- 
47 Bom.L.R. 642 (@P.C.). 


does not create new 
a 116. 
47 Bam. LR. 209. 


AUCTION PURCHASER, suit by, to recover 
described 


TON 
ATTORNMENT of t 
tenancy? See EVIDENCE 


with .boundariea,in sale cate, limitation 
for. See LIMITATION , Art. 144. i 

47 Bom.L.R. 1102. 
AUTREFOIS “A UIT. See CRIMINAL PROCE: 
DURE LODE, 8. 


Awa wake abitar andes a: 19(1) (5) 
aes Defence w India Act, 1999, 

Pads e B of the Coart-fecs Act, 1870, 
saa 


FEES ACT, m, r. 11. 
. 47 Bom.L.R. 327. 


aN 


; | ` 
1950. eo 


BR, 


SUMMARY, issue of 
ceptme Cone, CAO “43 


BILLS OF EXCHANGE ACT, 1882 (45 & 46 
Vic. c. Gl). See CHEQUE, CERTIFICATION. - ^ 
47 Bom LR. 578 (PG). 


person, when objec- 
tionable. See Press ( ) Powrrs 
AG 8. 401) (a) (b). Af Boasts 3y C.B.). 
BOMBAY AGRICUL RE- 


TURAL D ‘DEBTORS’ 
LIEF ACT (Bom. XXVIII of 1939); S. 2— 
Debtor—Income—Net income—Gross 


BIOGRAPHY of a 


word “income” in the definition of the S 


re ioe in a 2 (6) (a), {iv) of the 
y Agricultural Debtors’ Act means 


BOMBAY CHILDREN ACT (Bom. .¥III of 
1924), S. , 27B—" Calculated to lead to the 


child—N 


GENERAL INDEX. 
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BOMBAY CHILDREN ACT—(Costd.) 
—*—§, 39. See BOMBAY CHIDRIN ACT, 
a 27B. * 47 Boa. L.R. 986. 


BOMBAY CIVIL COURTS ACT (XIV of 
1869}. See Coort-rees Act, a. 7(tv)(c). 
e 47 Bom L.R. 859. 


æ S, 24, See Court-rexs Act, Art. 17(#). 
f 47 Bom L.R. 386. 


SEDO. r Ae A L 
Iy) {c tt FEES v). 
ç : i E 
BOMBAY HEREDITARY OFFICES ACT 

(Bom. ITF of 1878), S. 4. See $ Kazi. 
Lo- {7 BomLR 112 


ag 36. -See pete Law, ADOPTION”. 
47 Bom. L.R. 121 (£.B.). 


BOMBAY IRRIGATION ACT (Bom, VI of 


1879), S. 5. Ses INAM, AGRAHAR D 
SA $ 


HARMA- 
a 47 Bom. LR. 839. 


BOMBAY LOCAL BOARDS ACT (Bom. VI 
of 1923}, S. 72—Levy of octrei by local board 


—Swuit by letal beard to recover octrol duty ø 


S. BGA. See BOMBAY 


‘Aer, 672 ee 


‘BOMBAY PRIMARY EDUCATION ACT 
-(Bom. IV of 1923), S. 2680), See Luarta- 
TION. 4PBqn.Lk. 323. 





ad 


e s | ` 
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BOMBAY RENT BesTRICIION AOT (Bom. way 7 JURISDICTION ACT 
XVI of 1939), S. 4 Sea LANDLORD AND 
TENANT, EJECTMENT SUIT. 


, 





° 47 Bom.LR. 128 (F.B.). |° selves. cae aaa 
the Government treated’ the as still fOrm- 
S11, See Smart Cause Counts Act ing part of a ae p8 


————Ses SMALL CAUSE ree Act (Pro | jands had not* ceased to be saranjam lands :— 





VINCML), Art.4. TE EAN Held, that inasmuch as the ‘plaintifPe claim 
al e r ee be a die Race 

‘The words “his own occupati Upon A tenure, 8. of the Revenue 
at ofthe Bombey Rowe Ramiona Ach Jurisdiction 1876, was a bar to the claim. 
o sees Coen ote oe a DAULATRAO p EOR Boat Sa 
. 7 Bom.L.R. 21 


are dependent. on 
paa en or Rano Træ. v. Parone 
_ 47 Bom.LR. 825. DRE EY paiay: business of, ETES 
BOMBAY RENTS, HOTEL RATES AND | AcguIsmON Aere e 23(1) (iv). Se : 
LODGING HOUSE RATES (CONTROL) . 47 Bom. L.R. 853. 
(Rom. VII of 1944)“=Wether ultra LF 
Government of India Act, 1985 (26 Geo. V,| BUSINESS, discontionmance of, payment of in- 
c. 2), Secs. 93, 223, 293—Government of India | comertax. See INCOME-TAX ACT, 8, 25(3). ` 


us aptation of indian Laws) Order, 1937, Py 47 Bom.L.R. 737 (P.C.). 
Pelle outi, curtailment of powers of e 
vernos, acting under Proclaga- | CERTIFICATE of See INDIAN CHRIS- 
Hom under s. 93, powers of —Letters Patent, | TIAN MARRIAGE ACT, 8. 19. 47 Bom.L.R. 938. 
The Bombay Rents, Hotel Rates and Lodg- | CERTIFICATION of cheque. Ses CHEQUE 
ing House Rates (Control) Act {Bom VI of | CERTIFICATION. 47 Bom. L.R. 578 (PC). 


> SAD pele By. ie Covent or tbe 
Province Bombey, un Proclamation is | CERTIORARI, writ of—A 
yg oea a A A duster Vigh Cour tes a 


Y against 

is e. Central ent i i Governor- 
The Governor of a Province legi ting under Pr a ee PAE 

a of the Constitution Act i pwer to Mie ee 

legislate - with effect. ofethe Government of India Act, 1935. 

_A, Provincial ture as well as a Pros) Lapy Dinsar PETIT y, NORONHA. 

vincial Governor can legislate retrospectively fh 47 Bom.L.R.°500. | 


ject-matters enumerated in list II in the os High Court—Power to issue Juñs- 
seventh schedule of the i Act, to poe eee ency-lowns—Board of 
which the Govefnor-G hag given his as | Rev itus in Madras city——Decision of the 
sent. (S. P Board®in matter arising between, parties in mo- 
By the eint effect of a 293 of the Con- | fussil. 
stitution Act, 1985, and sa. 2 and 7 of the The High Court of Madras haw no jurisdic- 
ides arse of India (Adaptation of Indian | tion to issue a writ of conan ta the Board 
Laws) Order, 1937, the reference to the Gov- | of Revenue functioning within the city of 
sermon in c 44 of the Letters. Patent ers | Madras respect to its decision in the mat- 


Legislature or 
acting under a Prociamation issued under a. 93 | at Cal 
coe ae j re cutta, yaad E (0 ae 
HIRI v. FERNANDEZ. 7 Bom.L.R. 294. | within the limits of the respective presidency- 
towns of Calcutta, Madras and Bombay. 

BOMBAY REVPNUE yuRSDICTION oA ‘RYOTS OF GARABANDHO V. ZEMINDAP OFP PARLA- 
(X of 1876), S. 4—Saranjamdar—Suit for de- | KIMDL 47 Bom. L-R 525 (P.C.). 
claration against Government that certain sa- - 
ranjam lands made kkalsa are saranjam lands. | ———Power to issue. 

A saranjamdar ted a portion of bin sar There is no difference in ‘principle between 

to tie- aes the writ of certiorari and the writ of prohibi- . 


anjam lands to 

eat Seen poe esa whole | tion, except that the latter may oe 
saranjam. The were in of | an earlier stages Whenever Siny body of 

the Ignds gran for over sixty when 


i hari 
t intervened, decided that the ving inal ee To, delene ientra 
lands gr@ated had ceased to be saranjam lands duly at Gudicially, act in “excess of their 


Ck ee ee Coe Oe eae legal authority, ee control- 
treated the landa as lands, levied full as- jurisdiction of e Bench Division 
e setament, grhbch they appropriated to them- pat ete ger jurisdiction to 


. f s 


_ | aa . 

1945.) ° : ” GENERAL INDEX. 1111 
*CEHTIORARI—(Cossa.) E : Ly, 
issue writs of agrtioreri and i Ma order to decide whether an act is a judi- 


jssuing writs of certiorari or í which 





or te temine questions affecting rights 


the of India R ipsa ad 
(3) having a duty to, act fudiciafly, and | toming in occupation of a person 
(4) they should act im excess of that au- carries business there, making 
rity. Pag fan all d, is a judicial act 
If these conditions are fulfilled that ebody, the extended “f that term, 
~ of persens is subject to the controllipg over whickt the High Court can exercise 
diction of the King’s Bench Division” exergis- | diction by issuing the writ of certiorari or the 
ne Gan s J by Saree Cone oF BOMBA 
can erercise jurisdiction to issue | JUGGILAL AT Y o 
writs of certiorari and ition or ninda- 47 Bom.L.R. 1070. 
mus even the or officer has 
no jurisdiction at all to dct in the matter, | CHARGE, alteration of, by Glerk of the Crown. 
The power to issue the is by no means a. 226. 
limited to cases where the tribunal or officer pe 47 Bom.L.R. 995 
acts in excesa of legal authority . . 


cluding many acts that not The -practice certifying che- 
be judicial. The of ‘ert 
» applies in many casee in which the es in England as wel as in India. 


Ty, be called Courts nor the acts ordinarily be 
termed judicial acts, 


m j A “marked good for pa ee S 
e Ta make an act of a tribunal or competent | stitute acceptance meaning of s 7 
authority a judicial act, the tribunal @ com | of the N 1881, or 


future. 
BANK er Baropa v. PANJAB NATIONAL BANK. 
© 47 Bom.LR. 578 (P.C). 


CHILDREN ANE) XOUNG PERSONS ACT 
(23 Geo. V, ae S. 39. See Domir CHILD- 


upon the i before it 


porog] and an on, „though it is note CHRISTIAN MARRIAGE. ACT (XY _of 
to treat a as it | 1872) p Ss. 19, 41, 42(c)'—Marriage—Marriage 
were x trial, it has Registry—Certificate of geceipt of notice of 


m e—Minor—Absence of parent or guar- 
neses and though it can obtain information e for issue of certificate. 
in any way it thinks bes® giving a fir op of the 
portunity, however , always to are 

pertis in controversy ing or 
contradi any. relevant statement prefadi. 
cial to their view. e ' 


° \ 


e ° - 


S 


f the categories 
tan dals Reape ey 
of giving such compat tå of 


CIVIL PROCEDURE, CODE (ct XIV of 
1882)? S. 344, See INSOLVENCY Act (PROVIN- 
re 47 Bom. LR. 352. 


. Ses INSOLVENÇY Act (PRovin- 
CIAL), a 9. 4hBom.IaR, 352. 


See INSOLVENCY Act (PRovIN- 
47 Bom. LR. 352. 


See Ingvar ACT (Provoe. 
47 BomL.R. 352. 


Ses INgoLvency Act (PROVIN- 
3 e 47Bom.LR. 352. 


9. See INSOLVENCY Act (PROVIN- 
CIAL), a9 œ 47 Bom. L.R. 352. 


CIVIL PROCEDURE CODE (Act V of 1908), 
Boe: See CiviL PROCEDURE 


Cone, 
° - 47 Bom. LR 640 C). 


—+—See Cin Paomieae Chie < 7. 
47 Bom LR. 640 (P.C). 


S. 47—Mort He Se decres—Sale of property 
ee—Troperty purchased by 

Application by decree-halder un- 

der O. XXI, 1. 95, to takg péysession of proper- 
t—Contention of fudemext-debtor that* pre- 
perty sought to be recovered not comprised in 








€ | ~Y 
a te os 
A [VOL. XLVI... 


CIVIL P. CODE, S. 4i-—(Contd,) . 
the fs included inthe mortgage 
ore comes to bare 
ed in the ieee 
cate of 





youl evini to easton te 





S. 60—Act rs of 1937, Sec. 3-—Act V 
of 1943—Salary—Dearness allowance—Private 
kabloya Whether dearness allowence of suck 
employee can be eee hehe of 1X 
of 1937—Effect of 7 


J ] ° ‘ 

1945.) ` = 7 GENERAL INDEX. . 1113 
tivit PROCEDURE CODE, §. “ass CIVIL PROCEDURE “CODE, S. 115—(Coxtd.) 
1 913 The Debt Ad: Board set up under 
(1), of the } Companies” Au, justment afi sare 










—e—S. 144—Restitution—Decree varied or 
jeres ee to restitution clatmables before 


trial Court.e 
When a decree is varied of néversed in cir- 


ae fo 8 ee y way, Of 
restiutog, the it Ta 
under p. Tot the Cvi 


iae Code 1908 1508, before the tral trial Court. | 


to avoid the bar placed 3 
the Ciil Procedure’ Code; eo ae 
Hosu Erc, Co. y. Govt. of BOMBAY. 


© 47 Ponatis: 


20. ID, r. 4. © 47 Bom TR. 809. 
——S. 99. See CAV PRODORE Cong, 


——5. 100—High Conrt—Second appeal— 
Question of law—Misconception of real 


tion of fact—Question of fgct whick 47 Bom. LR. 557 (P.C.). 
affects real issus. ° 

= er ite! ———S. 145. See LIMITATION ACT, Art. 
the real question of fact they have to try, | 18X5). * 47 Bom.L.R. 434. 
there is an error of law on which a second |, bg 
appeal lies to the High Court under s. 100 |"———S. 146." See Qvi Procepurs Copr, 
of the Civil There ig | & 151. . 47 Bom.LR. 104. 


——S, PBE F PEA powers of Cosrt.* 
Where are conferred by the Civil Pro 


OHAMMAD. . 
47 Bom.LR. 553 P.Q). 


ae 115—High Court—Revisienary juris- 
diction—Order to pay deficient court-[ees—Ex- 


ercise of jurisdiction. v 47 Bom L.R. 104. 
e An ication in revision, under s. 115 of| č „ s 

the Procedure Code, 1908, lies against Justice Interpretation. : 

an order passed by the Court that the court- | . The term ‘ sare Code, 1508" eat juice 
fees sid by the plaintiff on his plaint are | the Civil Procedure TE iana er 


as it ig tantamount to a fin sandara of Fie Code, that is, the 
that the will not proceed with the tri i winch the Code ms Gage 
Hora? ELEC. Co, v. Govr, oP Bosnay, 


47 Bom L.R. 415. 
MAHADEO v. HARI. 47 Bom. L.R. 350. 
z ———See INSOLVENCY Act or: 
———High Court—Revisional jur®diction— | & 10: 47 Bom.L.R. 441. 


Persona ta—Orders Fated aere . 
Judge—Election ——O. |, r. 8—ReBresentative sxit—Suit to 
"Bom, AVE of 1 of ies See 15. 15, | recover damoges far wroxgful dismissal from 


correct any committed by a persona J oe eee 
designata ( nee re eee ing under eer a ee 
a 15 of the r | Boro Act, unregistered = 
_1925,) whether jurisdiction not | ed by of ita members provided it has 
vested in him, or fails to exercise jurisdicti a vested in ifself and no one else 
weeted in him, or &cts with irregula- | and in which all ita members are 
rity in the exercise of his v. CRAIG, 47 Bom.L.R. 465. 
KESHAV v. JALGAON M ALITY. o 

4mBom.L.R. 851. rosie affecting xumerous 
ee ee ee Poe hee Act Where the ee op ee to 
(Bom, XXVIII of 1939)—Debt \Adjusiment? | affect a ha a cae in order to 
Board—Court—Revision—High Court. avoid aa it is Ei dee to wesgt to the 


R410. 


. \ = ° ae 
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‘CIVIL PROCEDURE COMBE, O. L'r. s— 
(Contd.) 


-provisions of O. I, r. 8, of the Civil ‘Procedure’ 
Code, 1908. ° 
BEIKAJI v. SECRETARY OF STATE. 

47 Bom. IR. 8437 


————O. M, r. 4—Plaint, Drasentation of. 
Failure to somply with the provisions i 
presentation of a plaint is a mere 


larity. 
HIRABAI v. BHAGIRATH & Co. Š 
e 47 BomLR. 809. 

———.O. XVI, s. 1—Adjournment of kesrinf 
-of suit—Costs “ occasioned by the adjourn- 
meni "—Practice.” 

The Poe underlying arl (2) of O. 
"XVII, r. I, of the Civil Procedure Code, 


in the nature of a 

or punishment to the party asking for ad. 
journmemt, and therefore the costs awarded 
should in no case exceed a sum 


ment. ression “ occasioned by fhe ad ad- 
j t” im the sub-rule is deliberately 
in order” that discretion of the Court 


should not be restricted to the taxable coets 
-of the day. 


JADAVBAL v. SHRIKISAN. 47 Bom IR. 978. 


——0O. XV, r. 18—Local inspection 
Evidentiary value of—Procedure regarding. e 
Where local inspection becomes necessary, 
the Judge should carry out the inspgction at 
Te before the argıments are heard, and 
if conducts the inspection at the request of 
-the parties, it should be de clear whether 


ee ee If 
in his notes of 


y argued 

ie fer would be desirable for the Judge to 
~confine dis notes to the facts which he obser- 
ves without his or opi- 
nions. He is enti to form his impressions, 
‘but if he sreeords them in the notes, the parties 


t 
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[VOL XLVII, 


. e - 
e i 
+ ~ 


Re ‘aaa ae xvi, Pise 


her venue ar eT not deci ihe 
without 


x ve ai f aida Bt 
it a iute for ce to 
emisi dn ita Maa F 
AMRATLAL v ACQUISITION OFFICER 

% o 47 Bom.L.R. 95. 
——O. XX, r. 18. See Civ Procevurs 
Cope, s. 54s ° 47 Bom.L.R. 447 (F.B.). 
—2o. XXI, e. 10. See CIVIL PROCEDURE» 
ca, XAI, r. 16. 47 Bom. L.R. 728. 


2 O; XXL, Dar ce anes jointly 
to oo persoris—Execution one assignee 
whether ‘permissible. J 

Where a decree has been assigned eae 
favour of more tĦan one person, then such as- 
signees may be deemed as joint decree-holders 
in virtue of s. 146, Civil Procedure Code, 1908, 


for the of the application of the pro- 
of Ò. XT, 5, 15, of the the Code. Read- 


visions 

together O. XXI, m. 15 and 16, and æ. 
14 and 151 of the Code, any one of the ze 
signees of a decree can execute it on behalf of 
himself and the other In such a 
case the proper course would be to require the 
other assignees, to be brought on the record of 
the @xecution p 
SHANKAR v. DAMODAR. 47 Bom.L.R. 104. , 


See Cav Procepure Cops, O. XXI, 


r. 16. 47 Bom. L.Fa 728. * 
———O. &XI, r. 16. See CIVIL PROCEDURE 
Conk, O. XXI, r. 15 47 Bom. L.R. f04. 





Dectee—Execution—Execution by heh 
of d&ree-holder—Procedure. 

Under the Civil Procedure Code, 1908, it is 
only a decree-hol 


decree-holders than one, is 
one of we Je joint decree holder w Nae = 
execution, under O. XXI, r. 15, apply for 
is transferred either by yates in mae 
or by operation of law, the transferee also 
can Peay, for execution under O. XXI, r. 16, 
of 

e To constitute a revivor of a decree there 


Whether. 
der O. XXI, r. 10, 
ah Whe caeciting Court 


can only ‘executg the decree provided hia 
as a The oxen on the face 
of the p oulaide, or beyond the 


r 16— 


feng 
A 
: 


i pin 


a Application by transferee of decree to 
execute ti—]udgment-debtor's faihere to eecord 
` satisf of decree—Whether judgment- 
debtor can plead that transferee was kis be- 


namidar. 
On an application by the transferee of a de- 
cree to execute the decree under O. XXI, r. 16, 


eet jeune ere Crete Dees 
ee KANCHANLAL, ee 


——o. SX], r. 54(1). eee cee 
Act, 8 22. m. LR. 460. 


ee r. 


pakiet re Us, Ue, mul 


Jector’s office does not amount Jo a material 


VENKATABAYULU 
47 Bom.L.8. 1007 @.C). 


irregularity. 
INAGANNA v. 


=. a ©: 


GENERAL INDEX. 





: Eves mc, Sorc 


1115 


CIVIL PROCEDURE*CODE, O. XXI, r. 63. 
See LIMITATION Act, Art, 182(5). 
. 47 Bom. L.R. 848. 


. XXI, rt. 66—Proclamation of sale—- 


———O 
Facts stated ix proclamation to be checked by 
ourt swhere practicable. 


eer ig e a ba caer 
cate anal 


blindly on information supplied 
e 


Maryuaracue v v. VASAKAM. , 
© 47 Bom. LR. 6170.G). 


———0. 66(2) (b)}—Prociamat: 
PPB AE DEN to state ae paid to are 


Co 


ec in the meaning 
ee ae we b), of the Civil. Pro- 
cedure Code, 1908. This rule has no applica- 
De a ee a or d is 
a an te upon no separate 
wevenyeehas been been in fixed, and therefore the fail- 
ee eae ree eaves cae as 

irregularity. 


mLR 1007 (P.C.). 
e 

See CNIL PROCEDURE 
47 Bom.L.R. 1007 (P.C). 


———0. XXI, r. Pil 
Cong, O. XXI, r. 

——O” XXI, r. 90—A 
a wana 


ra by applicani— 
tial evidence to prove that such injury was 


ton to set aside 


i fraud 
i of can be proved not only by 
direct evidence the ir- 


fraud. 
NAGANNA v. VENKATABAYULU. 
47 Bom.LR. 1007 @.C). 


XXI, r. 95. She CNL PROCEDURE 
FEA 47 Bom. L.R. 320. 
————-O7 Pi r. 103. See CIVIL PROCEDURE 
Co, 8. 4 ¢ 47 BowfL.R. 320. 
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CIVIL PROCEDURE CODE, O. XXXII, r. 7. 
See MAHOMEDAN Law, WIDOW. 
47 Bom. L.R°803. 


Cd 
-—— 0O. XLV. r. 8(b). Ses CIVIL PROCEDURE 
Cops, O. XLVITI, r. 1(1). 47 Bom LR. 861. 
e 








———O.ALVHL r. 1(1)—Admission of appeal : 
to Privy Council—Notice t8 respondent— |esence of the person cee tee Sas 
Whether suck*notice requires payment of peel, The bias to ie J or T 
cess fee. means £ make faind 
ces Doe ena by The Cout guder thie pi. fo ona way than , and TO- 


CLERK OF THE CROWN, alteration of 
charge by. See*CarmMINaL Procure Cons, 
8. 226. : 47 Bom. L.R. 995. 


oe 47 =| to natural justice”, it hae merely to act ie 
schon ialiy and honestly. It must make 
club—License-holder from club parnai a and for example, substitute 


ion by spinning a coin, thereby leav- 
š it to the arbitrament of chance. It must 
Ordinarily, where a committee or other body s without any improper or collateral’ 


A tive and in doing so it must trest the 
number of its members as a quoruitn, it is 


BEERS 
2 
ig 


He 
it 
pika 
TH 
sgt 
pE 
TIFT 
a 
ee 
g 
Ži 
ëg 
Ji 
TE 
E 


La 
have the meeting. co of small. See DEFENCE OF 
Where a club is incorporated, a suit for | INDIA Rus 90¢7) (e). 47 Bom.L.R. 644. 
ap ‘ 
E i i ON le to managing agents, 
eged wrong nn ol its committee, dg. | COMMISSI eo. nading gad 
HR be amden na it) speni P cess Paowits TAX ACT, 8. 4. 47 BomL.R. 774. 


Rules of Racing, iasued by the Royal Western | COMMITMENT, quashing of. See CRIMINAL 
India Turf Club, Limited, is very general and PROCEDURE Cong, a 403. 47 Bom L.R. 138- 
is not restricted to the specific offences defin- 7 ; 
ed in r. 180. e é iii GOMMITITAL of case to Sessions, See CRIMI- 
Hence, the stewards of that clubere within | NAL Proqmpure Cone, s. 213. 47 Bom LR. 659. 
their right in withdrawing the license of a certification of . See 
trainer charged with ahy fonduct whieh ge. [Cee ON re 
asonable men might regard as in 47 Bom. LR. 578 (@P.C.). 


opinion, and arrive at it in proper way, that | COMPANIES ACT (VII of 1913), S. 2(1) Civ} 
hé was ty of that conduct and it is 9 —Prize bond—debeniures, “issue of-Privale 
“ miscon ” in connection with raci limited compeny—Balance-sheet filed with Re-. 
When there is aequestion of if every- | gistrar of Companies. 
A banking tompany, which waa a private 
down, to the very conduct of defendant | limited com , psued prise bonds valued at 
material. Rs. #0 i a i number 
Where there is no provision for a particular | signed by i 
eee ee eee conditions, among that the holder 
taken before a domestic the mere | should pay an admiasion fee of eight annas 
shortness of notice is not in itself a matter! in addition if Ra. 10 and out of that sum Re- 


e t e 


COMPANIES ACT, s. 2C ) 


GENERAL INDEX. 


Sn 1117 


. . 
POMPAN TACE) 
apd profit and loe account be “recdlved and. 


prizes those who drew prizes had their bonds 4*p&ily moved. 

®and thæe who dpwng| Where a proposition is put before a general 
prizes hag the full amount of the bond re- feeding (end” amendment! moved to it is 
tumed to them at the end of twenty years. | wroggiy mul@i Mee Gy aia 
If any holder the & h& bond and the ition is put 
before time he was paid Ra-8 only per bond. before the meeting and logt, the proper course 
Mont Of the smo of the bonds, A dun 4 it, treat fhe proceedings to the 
seat of fhe amounts of fhe l A &ue- of athe and to 
stion having ‘arisen whether th® bond amounted eet one and start afresh 
to a debenture :— ° par beret oes aoe 
Held, that the bond a dder | Varil s. RADIO. 47 Bom L.R. 438. 
ture within the meaning of s 2 (1) (4) of 
the Indian Companies Act, CONCUBINE, indu law, 





47 Bom. LR. 640 (P.C.). 

8, 199, See COMPANIES ACT, s. 186. 
è 47 J 640°O.C.). |- 
COMPANY, ion, moving of 
—Astend ment, of, when ed— 
‘Chairman wr ruling amendment out of 
und vold—General meeting for considering us 

amended proposition . 

As a general rule ‘moved to a 


- Under Hindu a a permanently kept con- 
cubine (he. an averuddha stree) is entitled 
to Be maintained of fhe 


paring chat she has a husband 
i provided she preserves sexual fidelity 
to her deceased a 

AXKU v. GANESH. 47 Bom.LR. 5 (F.B.). 


COMPOSITION DEED declaring trust—Re- 
iba arty Registration Act (XVI of 


1908), Sec. 17 (2) 1) tn Trusis Act (II 
Sf 1832), Sec 

A ae by which a debtor con- 
veya an’ of the value of 


Rs. 100 and upwards upen 
ign and sale and the proceeds to be distribut- 
oe 17 (2) ($i) of Indian 
registration 8. r 
1908, is compulsorily regis- 
le by virtue of e 5 of the Indian Trota 
Act, 1882. 
ace iame nto iii 
the debtor ceases to have any interest in the 


fee aa ca meee be is only 
surplus proceeds if any, re 
Covi Ram v. Manan Garan. 

47 Bom. I.R. 612 (P.C.). 
ONFESSION, admissibility . of J 
e 47 BLR. 145 (FB). 


a e 
———recofiding of. Si Carica POA 
"Cone, s 164, ees 47 Bom.L.R. 648, 
Lear e 


Per Loksr J. There is no absolute rule of 
elaw that a retracted 


conf 

ed unless there is material 

o 

no 

Bom. L.R. 648. 

San o o e a a Ses 
CRIMINAL Procure Cobe, s. 

O R eB): 
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ao UCTION OF STATUTES—(Contd 2 


Gon on Mai è . 
Hence, et in the legitive Lista in the 
be 


CONFESSION—{ Contd.) . 


———wlidity of—Period of time before mak- 
ing confession. 






ake All hat i required that he oi he 

«that is t : 
have sufficient time for and tat 
mere fect that fe confesion i mede one day 
after the accused is handed over to the Mage 


The en * aeqtisition ” of land “is used in 
a only ip $ ip the sense of the 
CONSTRUCTION OF SANAD. „Ses INAM, ition df land enacted in the Land Ac- 
AGRAHAR DHARMADAYA. -° ‘ 47 Bom LR. 839. 


CONSTRUCTION “OF S[ATUTES, All-India 


the interpretation of an All-India statute 
as far as possible the considered opinion of 
another High Court ahdald be fllon tale 
Son E sett that 


SARUPCHAND, In re. + 47 Bo LR. 159, 
Constitution Act—Emergenc the ted legislation. 


y amplification 
and tion of “land”, by "that is to 
say, te in and over land, etc.” is restrictive 


of lecislati 
TAN Tam v. COLLR oF BOMBAY. 
è .. 47 Bom.LR. 1010. 


See Ordinate T construction of. 
See Ordinance I of es 


te Bom LR. 260 (P.C.)., 


iso: Gomin of India Act—Construction 
of. See CONSTRUCTION oF STATUTE, Constfru- 
TION ACT. 47 Bom.L.R. 1019. 


timai of the subject. 

The liberty of the subject is in existence in 
so far as it is sanctioned and controlled by 
law. The ture has full power to enact 
measures which would encroach upon the Hber- 


liberty must give way to considerations of 
geen | 
Eken th Te libat o pand Da 


regard to the cevote to the ga on” 

from time to time and the exigencies of potta: be ealonaiy: ee ee 
situation and certainly could not been | is supreme. If the Legislature 
forethought w. of the Govern which have the 
ment of India Act put down the en one 


ture has the power to invest any 
unlimited 


of legislation. If thed in an emergency legisla- 
The @anon of construction to be ae tion be of only one meaning, the Courts 
in on of a should not Zoeout of their way to adopt an 
ie Ge Cece dese ee ee is | unnatural or a strained from what 
ata construction should be put upon | may be a a aia aes 

ona which go to ment the particular piece of legislation, 


REA EE a Boy, OF ne 


f curtailing the liberties ef the sub ae 
o ea 
subject hap to Submit to auch encrodcimenta 


b) 


Po l 


1945.1] i 


@ 


emergency powers 
- granted to particular individmals jn times of 
great national e 


corners of the particular piece of legjalation in 
to see what are vested in the 
i If the powers 


DHRUVARAISING, In re. 
® e 
————Proviso—Fwnction of —Whethtr previso 
cam exclude by implication what fails clearly 
within exaciment. 


general language 
main enactment, and its effect is confined to 
è that case. Where the of the main 


tion of the main -enactment, so as to exclude 
from it by implication what clearly falls within 
its expresa terms. 

Mavess &c. Ry. v. BEZWADA MUNICIPALITY 


47 Bom. LR. 587 P.C)., 


Ld 
Repeal of amending act does not affect am- 

endments already Act. 

47 Bom. L.R. 836. 


———Regrospective effect—Statetes of timite- 


tton 
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. e » 

Courts will not give ive effect to it. 
Diena Scat BOIS, Eao E MAA. 
47 Bom. L.R. 323. 





Taxing 
construeing a statute on taxation, the sub- 
paag always entitled to the benefit of the 


Bama! NAIK ey. Comm OF ENOOME-TAX. 
Ld e e 


. 47 Bom LR. 187- 
co OF COURT;,-Rematks by a kti- 
ont in about members vf the bar— 
Reflection gu Taxins Master—-Whether suck 


remaria or teflectiom emount io contempt of 


T capital 
oaa dispgard of the ruling and set- 


is to use it for a purpose for ch it was 
pever intended. : 
Where the Crown to upboid a con- 


contempt, 
from ah ordinary criminal 


Crown. 

The appellant, a litigant in 
leading Court not, out por- 
tions of plaint, stated’ “I do not keep 

ing bacg at all. My fault is that I dis- 
close everything, the of *the 
bar, who are in the habit of not dging eo 

i Court.” The opposing 
ney Te- 
gret for ing used the in®the heat 
of argument, , in with the Taxing 


1120 se 


CONTEMPT OF COURT—(Conid.) i 
Master's” statement, with regard to fhe allow- 


contempt of Court :— DnS 
H (L) that the words used by tbe ap- 
respeçting tle bar, which were inten 


A 47 Bom. LR. 733 PT). 


CONTRACT, breach of. See CONTRACT ACT, 
s. 55. ° 47 Bom.L.R. 719. 


- “enforceable, certification of cheque is not. 
See CHEQUE, CERTIFICATION. 
a 47 Bom.L.R. 578 (P.C). 


e ee e 
———sale of Iand—Draft agreement for sale 
of land entered ifto after terms agreed upon 
—Formal terms nok set out in agreement as 
pecca deed was to be drawn wp—Whether 
agreement enforceable in absence of execuifon 
Fh Formai deed 


Where a document relied upon as constitut- 
ing a contract contemplates the execution of a 


docum between 

a A E the 
tion of the fħrther contract is a condition or 
or whether it is a mere 


fendant agreed to sell to the plaintiff his one- 
t . 
abare in certain lands for which æ - 


perty 

t was not contemplated that the terms agreed 
upon were*to be further 

or that any other terma were to be added. On 


THE BOMBAY LAW REPORTER. » ` 






[VOL. XLVII. 

e es. 
co CT—{ Contd.) - ` . 
the’ abe “of e phoen 


ted, tbe 


v, HARKISONDAS. 47 Bom.L.R. 878. 
e 


0 CT AGT (IX of 1872), S..16—Ur-, 
ortgage by wife at instance 
Imus of property sole support of family, 


to meet husband's antecedent debts whether 
vitisted by undue influence. 

ig no ption of undue influence 
case where a wife confers a benefit 


AMRITLAL 
C 
d 
0. 


e Wheh a third party who bepefits by a trans- 
agtion has notice of the facts which raise the 
ion of undue influence, he is in nose 


7 E e a mi aa 
In a case where the transaction is attacked 


by 
the husband; it is enough to show that the 
wife was acting under his influence and not e 


47 Bom.LR. 242 (P.C). 
——S. 23. See PARSI MARRIAGE AND Di- 
vorce Act, s. 40. a 47 BomLR. 514. 


—_—_5, 55—Contract, reach of —Damages— 
Date of breach—Eixtension of time of con- 
tract—Whether forbearante io sue amounts to 
such extension. 


Under a contfict for sale of cloth the de 
fendant 
one bales stipulating for delivery befcre the 
expiry of February, 1943, deli only 
five bales or February 27, 1943. The defendant 
did not thereafter request the i 

se r} n e 


vey -~ pos i. 


n a . -4 
-1945.] . x GENERAL INDEX. ae 1121 
“CONTRACT ACT,. S. 55—(Cogrd.) ; oe 3S ACT (VII of 1870), S. oH (c), 

k . ' ne iii wits 1 Act TI 

tengion of. time fof delivery of the i 1887), §. 8&—Bombay Civil € ie Aa 
bales, but aa to, the repeated” demands | (XIV of 1869)—Swit for declaration—-Co gni- 
of the laintiff kept on se that he of such swit—Mussalman Waki Act 
= d er the goods as soon as received 4 (X. of 1923)—-Mussalman Wak} (Bombay 
from his vender. The plaintiff waited meni) Act (Bom. AVIN of 1935). : 


an waited Ul July 28, 1943, rben, finding A suit to optath a declaration that certain 
= that no delivery waa forthcoming, he repudiat- property is not wakf within the meaning of 
ed the eontract, The plaintiff having sued tod*tMe Mussalman Wakf Act, and is not 
Tecover damages fer breach ef centract by the pete arena under Bomba 
A oe 1935, is governed by s 
on whic damages could be assessed :— ij Court- 
Held, (1) that the date of the breich was feat Ack, Tee TEEN aera 
February 28, 1943, there having been no agree- Such a suit ia, therefore, cognisable by a 
Seosnd Clase al 


KOLABA, 
date = ø 47 BomL.R, 859. 


S. 7x). See COURT-FEES Act, Sœ? I, 
puts an agreement after the original date of | Art. 1. 47 Bom.L.R. 400. 


as the original agreement. But it must be an | ———S. 8. See Court-refs Acr, Sch II, 
pei lat Area from suing or | cl J1. e 47 Bom.L.R. 327. 
a formal notice is not enough. oS OD 7 Coxrt- 
NDRAM vu. BHOLARAM. 47 Bom LR.719. |e ? . see ies: 


———-§. 63--Extension of time—Forbearance | the guardian of her minor sons applied 
to sua. for letters of” administration of the moyeable 
Mere forbearance to institute proceedings of her husband who formed a joint 
or to give notice of rescission does not amount with his sona, The moveable property 
Se Se ee one maniy Dianne TIOE eok O 
a contract within the meaning of a. panies certfin bank deposits. 
the Act. p : tet ae application ought to 
ANANDRAM v. BHOLARAM. 47 Bom.{.R.719. | have been made in respect, of the whole joint 

moveable and immove- 


s , 
e CONVERSION of graver offence to lesser ef- | eble, and whether the cdint-fees were 
fenc® for evading sanction. See CRDAINAL | aBle in respect of the properties mentioned in 
Procepurs Cope, a 195(1)(b). * the =o : 
- 47 Bom. L.R. 664, Held, that the application as it stood, con- 
to oa ee thes application : 
RONER, tion of, evidentiary. value | was in t applica was 
of Ses ce ACT, a. 42, 47 BomL® 997. | exempt from the payment of\pourt-fees under 
s. 12D of the Court-fees Act, 1870. 
CORONER’S ACT (IV of 1871), S. 19—Re- | BIRDIBAI p. CHUNILAL. 47 Bom. L.R. 862. 
* cord of confessional statement—Formalities io ; : 
. 1, SCH. L—Decree in redemption 


> —ÀRT. 

The Coroner of Bombay in takigg down a suite ppeal to reduce liability imposed b de-« 

See et made byan oe i i pro- Tes” tito Garmblandan of abhal Ve. 

ceectings, under a. 19 of the Coroner’s Act, 1871, | lnation'' of. - 

a oa baaa A aa T A: In an appeal from a decree in a redemption 
are : 





Govt. OF BOMBAY v. DASHRATH. the 
47 Bom.LR. 143 (F.B.).. apna ee UP D a ee 


peria cea oe costs occasioned by the such 
es Civil Paocebure Coos, ear 1 of ach. I to the Court-fees 
O. XVU, rl, 47 Bom. L.R. 978. 1870, and not by a. 7 (ix) of the Act. 
b 2 bg HASHAMSAHES, ba 
.———contempt case, award of. See CONTEMPT ai ti He 
oe Courr. - 47 Bom.LR. 733 (P.C.). = at Pom Ae 
® 


—+——criminal case—Crown, © ART 917—Suit by purchaser to recover 
Where the Crown appears to d g con- | portion of is vendors share in joint family 





R. H}. ; < 
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COURT-FEES ACT, Art. 17—(Costd.) 
asks for declaration of the entire eshare of 
seeks to 


PROCEDURE -CODE, S. 197— ~ 
. e L] . j 







out of 
SAA are Re is for the dpcevation, aad 
are 
peroptateodbrtjes the 





claim to recover possession siege there is no reason why the police, if in « 
chars mader ach. HL ert. 17 (on), OF Cout- Hmph hear, own Knonl dia og by 
fees Act, 1870, and the Bombay Finance Act, f crestible*th: imformal inteligence 
1932. : which leads to the belief that 
MAHADEO v. Hari. #7 Pom. LR. 33. a A ie once bas Pei j A hmla 
not motion undertake _ 
-———ÅRT. Seer See CougT-FTES® ACT, | tion into the of the pti ail Sieg 
Se TUE - H (coafmonly called Aea a 
a information 
ART. 17(v) as fas Hood reseed are enacted f reasons. Its object ise 
Fin Act R of 1932), 2 7(27) (c) | toso earl¥ information of alleged 2 
ts. Valuation Ac eg 387), Ser 8— | a] altivity, to record the circumstances before 


is time for them to be forgotten or em- 
i and it has to be remembered that 
the report.can be put in evidence when the 
Be BS eee ee 


tn India there is a statutory on the 


Bombay Civil Courts Act (Bom. -XIV of 
1869), Moie 24—Swit for p e that cer- 
tain - decree void—Plaint—Court-fees stemp— 


suit 
5,366 odd is yold and i 
the Court-feea Act, 1870, as amended Bom- 


el, 11- Court fee Memorandum 


pes d b 
7 of apa of land— braen. int interpretation of | Just ns ittis esential that one accused 
ejence of India Act (XXXV of 1939), Sec. of a crime should have free access to a Court 
OD) ee of India Rules 1939, 1 of Justice so that he may be acquitted 


ent ee n a memorandum 


The if found not guilty of the offence with which» 
of appeal award, made by an he is harged it eutrocat 5 
arbitrator, onder s. 19 (1) (b) of the Defence | ance that E a a not oe 


eee ai gs Mi rg ee e 
poses upon them the duty of enquiry 
aan eve. oe ay bony Poa 
if no cognizable offence is 
disconed and sill more if no offence of any 
is disclosed. 


mi ee 
Hien Yuu v. Gove. o MBAY Treen N, 
z 47 Bom. LR. 327. . 47 Bom. LR. 245 (P.C.). 
ee 
cf in po MARTIAL proctedings are are aot includ- S, i 64. See C ee 
) of the Gotratlrt of India Age . 47 Boo L.R 145 (F.B.). 


1935, abt ae or INDA Act 
47 Bom-LR. 981 EC). 


CRIMINAL PROCEDURE CODE (Ac V of 
1898), S. 154. See CRIMINAL 
a. 157. © 647 Bom.L.R. 245 P.C). 


———Confession, recording of—Indian Evi- 
dence Act (I of 1872), Secs. 24, 30—Admissi- 
id of confession —Retracted tonfession, value 


Where a confession ia neither signed 
accused nor sn in ter le by th 


——*8. 156. See CRIMINAL Procure Cone, 
as IST. e 47 Bom.L.R. 245 PC). 


S. 157--Investigation by police—Com- 
Arst information report. 
he ah and recording of an informa- 





It is very, undesirable that confessions . 
should be recorded on any printed fomm and 


° ; Pi 


e on finding that the complaint is 
wards to the i 


' EG s . 


cam A PROŞEDURE CODE, ae 


made 
It ia not pogeible to reafrd such 
a confession in the atmosphere of a room in 
Ree te eres or atmos E Ue 





S Be v. e 
BHIMAPPA. 47 Bom]-R. 648° 
S$. 173(1). Ses CRIMINAL Procaptes 
Cow, s. 195(1) (b). 47 Bom. LR. 664. 
———S, Oy re n Magistrate 
—B-summary, issue of Penal! Code 
(Act XLV of ao Secs. 182, 211—Complaint 


_ polkice—Fals char ge—Prosecution—Com- 
L Conversion of graver offence to lesser 


to 


(b) ot te- imina 


‘puniheble under at of the In 
under s8. 11 of the Indian 


1860. 
The Ga eect. followers Wis spam 
false, for- 
to take 
cognisance of the offence on a a 
report under 8. 173 DT ot the Criminal Pre 
Code, form B ded 


summary against 
order 18'a Jodie and ot an administrative 


bee a gravir diae teg under s. 211 
of the, Indian Penal Code) is diselosed from 
the facts stated in t, the on 


a complaint, 
lid down under a. 195 Be (b) of the Crimi- 
nal Procedure Code f cognisance of 
such a a complaint cannot be evaded by elect- 
ing to name the offence under anoi ey 
(eg. a 182 of the Indian Penal Code) 


S.  197—" Some higher authority” — 
Matning of. 

“some higher authority”, 

; Code, 


v. EMPEROR. 
. 47 Book. 985E. C). 


—I-s. 197(1)—Public Ofihr—Ofence com- 

mitted in discharge of duty- guch oficer ap- 

pointed and removeable of ph Magistrate 

a to appomt elegated by Provin- 
r 


* GENERAL INDEX. e 
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CRIMINAL PROCEDURE ees sS. 197(1)— 


Aeesig) i 


rovincial eGovernment, «for offence œm- 
mitted such i in the dis- 
charge of diis duty. 
ae v. PATHEN 47 Bom. LR. 990. 


—Quaskin 
A 


of law. 
EMPEROR v. « 47 Bom.LR. 659. 


S. 215. See CRIMINAL PROCEDURE’ Cons, 
8. 213. 47 Bam. L.R. 659. 


S. 226--Chorge—Alteratton—Cletk of 
the Crown. ° 








Ona i on accus- 
ed Now2 of murder under’s, of the Indian 
Panl 1860, and a ac- 
Feroe Lan ona a E ae 

Code, it ia competênt to the Clerk of the 
Crown, a 226 the 


No. 2 in the murder. 

EMPEROR v. BHAGWANDAS (NA D). s 
——_S. 272. a 
Seftioņ 272 of the Criminal 

must be subject to the provisions of 3. 438 
of the Code. 

EMPEROR v. ANANT. 47 Boa L.R. 138. 


rection gn charge—Trial by 
jury—Duties of ; ¢ and estion— 
7 atiness of confession to be 
or tts relev tion of 
ially of its voluniari- 


oak tf i a ee 
of i, Sener a confgssiozi 
is made in order to determine ita 
a ity into evidence. It is then the 


47 Bom LR. 145 (EB). 


——S. 299. See CRIMINAL Paocapurs Cone, 
a. 298. - 47 Bom. L.R. 145 (F.B.). 


See CRIMINAL CODE, a, 

- 47 Bom. LR. 998 (F.B.). 
——S. 307. See CRIMINAL Procapure Cone, 
a. 41 47 Bom. LR. 363 @.B.). 





Verdict of tay Orage to High 
Court—_Inmterfergnce with verdict of jury. 
Under s, 307 (3) of the Criminal 


geEERTY 


i 


3 
F 
Le 
a 


284 
ae 
i 


FR 


Code (Act XLV of 1360), Secs.*299, 326 


—Distinction between culpad ide noi 


an person 
the offence of murder but the trial Jgdge in 
his charge to the? jury directs them that 
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e 
.| CRIMINAL PROCEDURE CO s. 
Deiro a ahi 
§7 Bom LR. ds. 


47 BOm.L.R. 634 @.C.). 


———Sy a ois acquit—Applicability 
of ment, order of—Quashing 
of the order. ° 


Thg arudi a kalami, i, was found to have 


off :— è 
Held, that even though the plea of autrefois 
acquit wnder 8.403 ofthe crimina} Procedure 


to him in interests of justice and ‘that 
he should be tried again for the third 
-offence. > 
EMPEROR v. ANANT 47 Bom. L.R. 138., 
— $, 403(1) £ 


——— S. 411A—High Court—Sessions tridi— 
Unanimous verdict of j e Order of eg 
based on verdici— Appeal from order— her | 
A Court can go into evidence 


genergP consideratitas on which a 
High Court has to act in a case under s. 411A ` 
of the Criminal Code, 1898, are 


the mofuseil, 


go into facts in trials by jury in 
Š F 


1945.) ° . hi 

-” [AL PROCEDURE CODE. . 411A— 
(Comtd.) , F f 
it de the esettifd ice to g i 
to the of thee jury and Emit ita 
interference to cases ict appears 
to be or 
Ahe above te oes Oe lowed wits 
greater reason in case of vetdicts of jurie 
in the High C8urt where the jurors are 
expecta to be more and 


a Judge of the High Court. Sippigebe 

extraordinary power has “been given 

High Count or the tat tye in 1919) by a 

4\LA of the Code, it 

follow that the Legislature, intended Hs 
© would be asa a eT in disregard 

of the well principles applyiges to 

all trials by jury, 

So long as the ina the sole 


"jury remains 
of the facts of the trial and the Judge is 
by the unanimous verdicteof the j 


pe arpus cone thiar es Bee 
but even then the test for interference remains 


vested are to be exercised with the double 
object of preventing failure of justice in trials 
by and at the same time 

emselves from being” to a 
stata of mockery. ‘ 
Al the power of interference gigen 


ee 
the . 


. OF v. 


ly it is 


int So n ee 
verdict. The line 
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jury, the 
Court, acting under s, 411A of the 


certifi- 
Tegard muat be given to 


FERNADIDEZ. 
47 Bom. LR. 363 ne 


ae ee oe ae oe eee glways be reluctant 


to lntree nh the eri og Jory capent: 


i . t 
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PROCEDURE CODE. S. 411A— 


was to 
haustive statement of of a 
Sor ata fo pact and excludes 


existence of any additional inherent powers in 
a High Court relating tq the subject of bail. 


JARAM Das v. 

. 47 Bom. L.R. 634 P.C.) 
———-S. 438. See CRIMINAL Procepure Cone, 
a 47 Bom.LR. 138. 


ance of a chftd is concerned, 
is concerned only with the fact of its 
and not be propriety custody. 


i its custody when the 
question “of his right and fitness to have its 
custody can be in a sult by the 


———See CRIMINAL Procepure Cops, a. 157. 
47 Bom. L.R. 245 (P.C.). 


_N, Osprnance IT or 1944, a. 10. 
47 Bom L.R. 675. 
e 


493— Beil, grenting of-—Whether COn- 


herent pda Beah of Coxrt—Suspension of 
sentence by Government— Whethg ihere be 


hd (] ~ g a 
f ° ý e 4 i 3 As 
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CRIMINAL PROCEDURE ® CODE, s. koa CROWN oste Criminal op e ~ 


Contd, 
: ? a ee o 
prr, a T 


Code of Cxtminal SHAMDASANP v. 
lst any eee PMP Bon LR. 733 PGX 
i fact . 
that.he has obtained leave from His Maj DAMAGES for breach of contwact, interest on. © 
in Coun appeal from his conviction See CONTRACT ACT, 6. 55. 47 Bom. I&R. 719. 
e s d e 
DSEARNESS ALLOWANCE is not exempt 
exists) must” be ee 


persons. A TH. 
ence therein to the ing’ of bail*to persons - e 47 Bom.L.R. 59b (P.C). e 
Sedi cara agen ene refér D what is a. See COMPANIES 
os Code ae Dor ee E | Act a 2) Ge): 47 Bom.LR. 660. 


exeaited 
persons who are accused (not evident, ——of eMunicipelity, investment of 
persons; and the words “ whether there be provident ‘in. See MUNICIPAL ACT 

on ction or not” mey ( BOROUGHS). 47 Bom. L.R. 867. 


497 phovide for the gmniing of bail to accused | DECLARATION, suit for, that certain 
peraons before trial, and the other sections of is not wakf. See COURT-FEES ; 
the chapter denl with mattera ancillary or | ® 7(iv)(c). 47 Bom.L.R. 859. 


JARAM v. EMPEROR. 7 ou DECREE, execution of—Legal r Standing 
x K widows For inpe purchase HORES. in respect 

S. 517. See berena œ~ Inna RULP ofp obety sold to deceased—Adoption by co- 

90(2) (e). . 47 BomLR. 644. | Geainst 





———S8. 561A—Inherent s of Court. deceased's sufficiently represented 
Section 561A of the poes of Court, | deta property "sic es 


i but 
e {J Bom LR. 249 P.C). mother 


____High id wee ae dants, imeteonten pa 
Sertion DOLA- the Cde niema no powew. | Éag that ae she had taken the Daini i 
adoption, 


oF 
TAT Das p. EMPEROR 
e 47 Bom.LR 634 (P.C). 


CRIMANAL TRIBES ACT (III of" 1911). wi The. darkhast 
der Ordinance II betel 


. + . ~ 


1945.) N A 
Z DECREE Cossa, A ; 
wcll ae A Es.) monet S “wis lificigntly 


sd ie mul mle was zot vig Dy any 
~ fraud or collusion, the 
elato have jet encom the ground tht he 
was not a party to the 
* MOHAN v. DIGAMBAR. 
e 


tion to co-mortgagots holding specifi? 

in propelty—Mort pS pic right of sale for non- 

payment of ments——Death ¢ of obne co- 

mortgagor luring pendency of execution pro- 

ceedings—H eirs of deceased® co-rmgortgagor not 
brought on — record—Execution pease 

* against * surviving co-mortgopor—Whet soi. ia 
in execution binding on share Of d oe 


DEED, attestation—Knowledge of the contents 
of desd Identifying witnesses before cee 


ere attestation to a deed EA 
involve the witnesses with knowl le 
y true 


“47 Boa LR. 642 P.8), 


DEFENCE OF INDIA ACT ay aT 1999), 
S. 2(1)—Defence of India 198. 

39(1) (a), 39(1)(b)—Whether the aig R is 
ultra vires. 


* Rule ee of the Defence of — India 
pora 1939, ffamed under the rule 
given gader è 20) of the Defence 
| nets a Fined r. r R made 


under e 20 (iv) in of the dee ie a 





Pues v. ÅNNAJI. 47 Bon LR. 339. 
—-—See DEFENCE oF INDIA: RULE 90(2) (e).- 
47 Bom. L.R. 644. 
——S. 2(2) Gv) @). See Derence oF IND 
Act, a 2(1). 47 Bom.L.R. 339. 
———S. (2) (x). See DEFENCE oF INDIA 
Rue 129. 47 Bom.L.R. 681. 
S. aoe See DEFENCE oF INDIA 
Q0(2 (e e 47 Bom lR. 644. 
| ——SsS. cele Mein H property moveable 
oT P iii EGmngE of. adyeab 
i n 
. movebla”, un wed io MA ES n BGS aay) o ait oh tye Be 
fence of Indie 
of kind, and anythi can be des- 
as „i % business and 
its good which are the essential i - 





47 Bom. L.R. 277° 
ecree giving mght of demp” 
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DEFENCE OF aN ACT, S. 2(2)(xxiv)— 
(Gonid.) 


ents of a commercial taki 4 
Tan Buc Tam v. CoLLe. oF BOMBAY. 
f 47 Bom. L.R. 1010. 


———S, 14—Eje&ment order, 

Where a District Magistrate deals with a 
matter within the ordinary jitrisdiction of a 
civil Court, his order must be held to be «lira 
vires, in view of s. 14 of the Defence of India 


his osder on an “unreasonable demamd” by 
the landlord especially where such landlord 
has obtained a order for &jectment from 
a 


in his favour. 
OTICHAND v. Dis?. MAG., SURAT. 
. ù 47 Bom. L.R. 357 


——S. 15—Scope of. 
The of s. 15 of the Defence of 
India Act are mandatory and are meant to be 
complied with. It is, therefore, the bounden 
duby of any authority or person acting in pur- 
aae of the Aetate tietee wilh. the-art: 


PUTPoses e 
TAN BUG LAM v,-COLLR. OF BOMBAY. 
47 Bom.L.R. 1010, - 


poe aaa oot boni Ddi a i o ae ee 
in the exercise of the. power conferred by or 
under the Act and will not be protected under 


the sgction. z 
Tan® Bug Tam v. COLLR. OF BOMBAY. 

47 Bom. LR. 1010. 
SEA 19(1)(b). See Coun seia Act, 
Sch. o r. 11. 47 Bom L.R. 327. 
———_S. g Ses INSOLVENCY, Act (PROVIN- 
CIAL), & 47 Bom. LR. 352. 


DEFENCE O F INDIA RULES, 1939, r. 26— 
Order of DL FO of order—Detain- 
ing authority to apply its mind to case of each 
individual upon order—W hather en 
made Ys absence of such condition is 

on a perual of, an order r passed ' un- 
der r. 26 of the Defence of India Rul rg 1939, 
it leaa eee He te Be í or fier 
making the order applied ite &r 
mnd aa restated Dy ote riley. ther papier du-i 


The obligation to conaider reasons or grounds 
for an order and to be satisfied upon 
materials laid before the pee oP mee 


-u we 


j ; ae ee 
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DEFENCE OF INDIA RUEES, r. 26---(Coutd.) 
making it or within hia cognixance ig a condi- 


tion prefedent to the making of an order, 
which in absence of the condition is a nullity. 


. 
ez Y 





DEFENGE OF.INDIA R r. 330b- 
(Contd. Í z ' 


e a e 
ome e 





consideration of the facts to the ease, | EMPER m WASAQT. 47 Bom.L.R. 79. 
and der passed is no order at 
EMPIROR v. KESHA% GOKHALE. e irek 
: 7 Bom LR. 42 (F.B.) Rule 39G) (b) of, the, Defence of India 
e , 18 mt a VITES . 
—See Derence oF Dba Ru 129. a v ; 47 Bom L.R 339. 
a . |, 47 Bom.L.R, 681 e 
z a : . ———+. 39(6). See DEFENCE or INDIA RULE 
r. 34(5)(k)—“ Information likely to | 39()(b). 47 Bom. LR. 79. 





R. A is Liira vires. 49 Bom.L.R. 1070- 


———See Court-rezs Act, Sch. I, r. 11. 
47 Bom L.R. 327. 


———-Petiod of requisition. 
An order passed by a Collector in exercise 


ther at the time the messag® ig respect, of is 

was sent oc before or even : fended definition of that term, 
v. 47 Bom. L.E. 78. | over ch the Court can exercise 

` 9 au aon, issuing the writ of certiorari or the 

——. 38(1)(b). ° See DEFENCE oF Inpa | weit on. 

RULE 34(5) (È). $ Boo L.R of requisition of immoveabie * 
GW 47 A. of requisition 


38B—Bombay Municipal Boroughs 


—r, B 
Act (Bom. XVIII of 1925), Sec. 219—Borougk | Rules, as “the duration of the present war and 
Mama 3 stot by Cheam six ereafter” is’ neither jia nop 
Administrator—fower to continue suit filed by | indefneite, and does not make the bad. 
‘Municipality. e If an order requires to be passed under the 
The ini : ted a Provin- | circumstances of a particular case, the Court 
cial Government, of a uni need feel no hesitation in passing it. But it e 
which is under r. of the De- | is not the business of the Court to 
e fence of ea, 1939 pass orders at the instance of parties who want 


by The 
his rovince is not a necessary party to 47 Bom.L.R. 1070. 
a suit ° 
AHMEDABAD MUN@TY M „° mt, BU) bb) Gi) Dasirict Magistrate— 
”» 47 Boe L.R. 876. Urder on d not to eject tenani—Condi- 
š tions er KADA order can be made—Decres 
———+. 39(1)(a). Se Dimna or dna [# Sseciment niet. s 
Ror SAGNA. Denpi e aea a E Delon of 
=y] ; can take action, ft is necessary for him 
edited that conditions mentiooeð in the ear 
Rus, 1939, a vires. to say, it is esential for him entisfied ° 
v. ANNAJR 47 Bom.LR. 339. | that necessary or expadient to make the 
kind of the order that he c plates “for 


. 39(1) Document cofftcini 
SS pt Peden He a e 


jointly Ocupied by several persons— ‘her 
every such occupant Hable under r. 39(6) of 
the rules—Burden of er 

Under re 38(1) (6) of Defence of India 
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s 
” DEFENCE OF aS 818) (6b) GD DEFENCE OF INDIA RULES, r. 116— 
(Comtd.) ° ; (Contd). 
an erdér tinder cL. (68) (ï) of suber. (2) of | bay Government Gazette. i a 
s. 81. t in the eae is 
* in cy pombe tbat an fer regu of M otlfieation’ abouid 
A gandlord not to interfere with possession by beat of drum in every ate 
of his tenarft can haye connec- the noti i 
tion with the defence of India or the of the Distric? should be put up in the 
ne at oe ee matt fee cho the E d be an- 


order i Magjstrate must‘be 
to be Sia jurisdiction and he must be held 
to have dealt with a matte? with which he is 
not authorised to deal. s 
MS v. Dist. Mac.» SURAT. 
one 
"“———1, 90(2)(e vites Delencs of 
India Act ( of 1938) 
2(1)—Current coins, hoarding o of—" Use” — 
“ Controlling the use” —-Possession z smali 
coins în arces Crina] Plocedwre Code (Act 
¥ of 20008 Sec. 617. 

Rule 90(2) (e) of the Defence of India Rules, 
1939, is not witra vires the Central Govern- 
ment under its powers conferred 
a 2(2)(xx#) of the Defence of India Act, 

939, as it atood ‘of 1984 its amendment by 


ert. 119(1);-prder passed under mlex— 

Publication of  order—Presum ae 

Evidence Act (I of 1872), Sec. 114, iH. (e). 
An order made under Defence of India 


to fix its knowledge in the person concerned, in 
neste ae es ae es ae 
such a 
Seas dag et Be eet of cirogation, under #. 11 Fa of the dan Evidence 
Ue the cule the power to cain ine Act. 1872, i Bae had de 


secution. 
EMPEROR v. GYLT, 47 Bom.L.R. 431. 


of he use of the extra cms in | ———r. 129. BE Sree 
in r. 26. 47 Bos L.R. 42 (@Œ.B.)- 


coins 
includes the power to compel their being put ——“ Reasonably "— “ Reasonably suspects” 
i circulation, erpreiati 


gr 
r ee 517 the Criminal paon ARENON ol pct ade m o grounds 


suspicion——Ni 
Per Weston J. If r. 90(2) (e) is not ick allegations—Whether Court can redy on 
ed by cl. xdi of a 2(2) even as it stood be such allegations—Rules 129 and 26 contrasted 


f ita amendment, subsequently it is and compared. 
ee thd BUY at tn Ties ut Te The pepvisions ofr. 129 of the Defence of 
ct. India es, 1939, do not justify the arrest 


A 
EMPEROR ev. NANABHAI. 47 Bom-L.R. 644° ! 


116—Notification—Disirict Magistrate 
= ak ion of notification ta villages—Pro- 
ure 


all persons including agriculturitts in the vil- 

oe ee Net, Padi to be impen in a of inea pro- 

tain cereals, Bajri, Jowarp Nagli, case. Where officer = 
i e ee dete cai eee 


Cg gt 


-4 . 
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DEFENCE OF INDIA RULES, r. 1— 
(Contd. ) : 


thereof af elaborated in r. 129(1), the action 
or police-officer 


-of -tbe executive concerned 
eee aie 
would be a faud upon b Act and th rules 


framed thereunder, Be wrongful 
Eee rol cy Se ta Te 
ere tar the above, the Coat 


CE eee a ai 2 Gea 
deratiow of, which he came to the conalusion 


the détenu within the 


and detention of 

the détenu. 129(1) i it 
r. a ee 

tenu is one haa 


Under the rule the reasonable suspicion 
ewhich the entertains or has i 
Somer geen by ihe Tile vod caly bee ma 

ocv fact and uot an objective oc a sub- 
bart Aul otan Obie ae In other 
existence of grounds for the enter- 

Nos a ee a ans 


To Seat Sane es officer 
acts y eji ore œn act 
as contemplated by thera The 


empowered to make the order of apprehension 
or detention as the case may be the sole ju 
reasonableness of the grounda on whi 
of having 


ee ae in a 
manner prejudicial tp the public safet} or to 

efficient war. 
The we of the word “ ly” in 
ce there- 


of in 1,38 does make any difference. The 
g used in 
T. 129(1)' with a view to connote the state of 


THE BOMBAY LAW REPORTER. 


e 


DEFENCE OF INDIA R 
(Contd ) 


existence whether the same 
constitute 
° Ed Jidda to having acted ig a manner pre- 


Defence of India Act and the Defencé of In- 
dia Rules framed thereunder. 

In the matter of the exercise of the powers 
vested in the executive officer or the police 
officer under r. 129(1), the question whether 

or materials 


which would Ether afficer Granted to 
entertain a cion about the conduct of the 
détenů and 


the suspicion entertain- 
ed by the officer concerned on those grounds 
Of, Materials is a reasonable one or not fall to 
Haag anand the officer concerned and not 
‘before which the order of the ° 

be challenged by the 


detem cat igor n e aa 

There is a difference between 

under r. 26 and those made under r. 129(2)¢ 

In th® case of orders made under r. 26 there 

is a regular written order issued the Pro- 
Government in that which ex 


it fact there 4 nothing i a 
is in’ wri to 
show that the officer concerned reasonably 
suspected the détenu of having acted in a man- 
BEEP tte ou He Sah 

ent prosecution of war, There ig mer 


that . In the case of 
made 2 r. 129(1), however, there 


° i a d 


orders 


1945, ] oS . : 3 


DEFENCE OF INDIA ius r 1 
(Coatd.) ° , 
ae ee be ex sats koof 


e to the conduct of the déter and 


E T cign as 
consideratian ie ia and tag 


proceedings m 
iy to aver thak the batements made bY che 
Deion Na a Ddau ae- irent: or Bi 


Sofi within tae meaning o The: proviso 
ons 

of r. 120; Be iera "ould ten be o 

Court on terials put before tee 


a . 
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DEFENCE OF INISIA RULES, rt. 129— 
(Gomtd. 


having | power by the officer concemed was not bona 


fide or was made with indirect or ulterlor mo- 
vested 


a are W a he 
under. WC in the ab- 
sence of any averment in adkdevit of the 


: e suspi- 
ecion theedéenu had acted in a manner 
cial to the public safety-or-to the effi- 

cent ion of war. « 
Ren the first to r. 129(2) with 
x. 120(4), the Provincial Government is by 


final orders to be made Government for 
the detention, release, or residence or any 
other matter concerning as might appear 


necessary. 
ARAISING, it re. 47 Bom.L.R. 681. 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVII of 1879), S. 4401). aie Terna OF 
PROPERTY Act, a. 60. Bom.L.R. 90. 


Des 72—Period® of AVA ae 
ledgment— Exclusion of time—Indion Limita- 
tion Act (IX of , Sec. 19, 29(2). 
dn & suit governed 8. 72 of the Dekkhan 
i i Relief 1879, the plaintiff 
Bo ee Se pee aa 
he benefit of Indian Limitati 
erea e Eating sept ay 200) of the 
Phin v. GANESH. 47 Bom.L.R. 27 (F.B.). 
DEPOSIT husband in names of himself and 
wife. Se RNG 
ai Bom. L.R. 595 P.C). 


DESAIGIRI ALLOWANCE, suit to claim a 
share in. See PENSIONS ACT, 8, 4. 
47 Boa LR. 360. 


; . ree, v. . é e az " Y 
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DESAIGIRI ALLOWANCE—(Cossd.) DRUG ¢ONTROL ORDER, 1943, cl. 18— ~= 
See Saat, Cause Courts Acr (Pro- eh ° 

VINCIAL); Art. 13. 47 Bom. L.R. 360. 


may have taen done by: tad tnitintion of the 
DESERTION of wife by husband) See PARSI | first stages pf a prosecution. cet = 
MARRMGE AND Divorce ACT, s. 2(3).° The words of the clause are plain andem- 
° 47 BomL.R. 819. | perative. It is essential that provisions. 
: $ at with complete ° 
DISCIPLINARY ACTION by a domestic giel and where prosecutions have been 
bunal, notice of. See Crus. 47 BomL.R. 916. mg requisite ion, áhey shouldebe re- 
DISHONOUR of promissory notice of, | Edea ma completely nue ot 
See NEGOTIABLE maim a ae) ings be si bora ab initio. 


. . EMPEROR. 
DISMISS, cin, mult ol rer de ony ONDIM hos se and oe 
See e eee 
Sarg tert by Provincial Court of EJECTMENT eee a . 
(on Cora a riot ee ee E 
e = 47 Bom LR. 38 (FB.). | lord against his tenant the sub-tenant has no 


DIVIDEND income, double tatation of. Seo Behe to be oi rine ek 
INCOME-TAX ACT, 3s. 14(2) (a). 47 Bom.L.R. 118 (F.B.}. 


} ; ———-whether bared in Provincial Small 
DOMESTIC TRIBUNAL, proceedings before, 
ae ing. See Cros. 47 BomLR. 916 ang rea where 8. 11 of the Bombay 


281. 
e 


DOUBLE POSSIBILITIES, rule against. See | CAUSE Courts Acr (PROVINCIAL). 
SUCCESSION Act, s. 114. 49 Bom.. 287. è * 6 pica a era 


DYING DECLARATION, statement made by 
PETAR et 


identifying | —e——not barred in idency 
parade amounts to'a. See Evipence ACR Geurts, where s 11 of the Bombay Rent | 
8. 32(1). ° 47 Bom LR. 992. | Restriction, Act, 1939, applies. See SMAIL 


Cause Coters Act 
DRUG CONTROL ORDER, 1943, cL 16—| VF (PRESIDENCY), a AL 


Sanction to prosecute—Sanction must be given 

before prosecutign—Effect*of subsequent sange | ELECTRICITY ACT (IX of 1910), S. 13-5 

tion on prosecuiion. . | Statuaory authority to electrisity company to 
Under cl. of the Drugs Control Order, | place wsres across streets of certain height— 

1943, the Absence of sanction prior to the in- | Sudt by Skis Makomedans against company to 

stitution of the ion is not a mere tech- | raise wires for e of Mokurrum tazias— e 

nical defect. clause ia obviously enacted | Whether plaintiffs’ claim sustainable. 


case it so thinks fit, to forbid any the ic wires to such a height as not to 
Tho enion ie ar peer to bo aed ore ts the passage of the tazias gn the Mo- 
d hurrum os e 





S. 19. , See ELECTRICITY ACT, 8 
of sanction to a pro 47 Bom.L.R, 375 (P.C). 
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e Š ef 
-EMERGENCY DATOH, EVIDENGE ACT, S. 65—{Costd.) 
of. ore. Ons gy 
T P Bom LÅ. 260 PC). that the eoriginal is lost sħould notebe inter- 


E ae Ses CONSTRUCTION OF 
GIATUTE LIBERTY OF THE SUBJECT, * 
e Š 47 Bom. L.R. 681. 


! ENGLISH LAW advancement, les ok does 
not apply to India. See ADVANCEMENT. 
© 47 Bom IMR. 595 P.C) 


ESTOPPEL between landlord and tenang See 
Evipence Acr, s. T16. e 47 209. 


——-—-certification of -died gheque does 
not amount to. See UE, CERTIFICARION. 


47 BÆIR. 578,(P.C.). 


EVIDENCE ACT (I of 1872), = 2. See EVE 
DENCE ACT, a. 42, 47 Bom.L.R. 997. 


S. 24. See CRIMINAL ,Procmure Cope, 
B. 164, atl Bom.L.R. 648. 


——--S. 30. See CRIMINAL ProcepuRE CODE, 
8. 164, 47 BomL.R. 648. 


———S&._ 32(1)—Bombay City Police Act 
(Bom. IV of 1902), Sec. 63—Identification 
porade held by police—Identification . by de- 
ceased of kis asscilant—Statement recording 
identification—Admissibility im = evidence—Dy- 
ing decicration—Panchnama of statements 
made by witnesses in investi ton by police 

—Admissibility in evidence—Whather panch 
witness can refresh kis memory by loekmg a 





+S, 42—Coroner’s inqwisitione—Admissi- 
$n evidence—Coroner’s Act (IV of 
wart, Sec, 25. 


at even before the police investiga- 

iof is etes „It ig not relevant under any 

the ions of the Indism Evidesce Act, 

- 1872, and is therefore inadmissible in evidence 
EMPEROR p. BHAGYANDAS (No, 2). 

4 Bom, LR. 997. 


e 
———-S. 65 Secondary evidence—Adwtission 
in loer Court—Whether such gdmission can be 
ques in higher Court. 
discretion exercised by the trial Court 
in admitting secondary evidence on the ground 





cution—Whether evidence oh both attesting 


had 
90—Presumption—Ancient document 


apply to a certified the 

document is not before the Court. 

VIBBA v 47 Bom LR. 116. « 
1 presirm under s. 90 of the 

pees pana Ad S EE 

of ita under a 65 of the Act d Bm where 

such copye Sub-Registrar’s 


‘ake 114, ill. (a)—Presumption—Propert 
taken dacoity—Recent casos. a 
condition è for the cation 


fi “ey 


tessa 
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EVIDENCE ACT, S. 115, ilL (a}—{Comtd.). EVIDENCE A€T, S. A me 


——S. 114, ill (e). "© e.  ©| (2) that the defendant was not challenging 
The meaning of s. 114, ill. (e), ia that if an | the title of his landlord at the beginning of 
official act is proved to have been it will | hia tenancy, but he was in the position of a 


be presumed to have been regularly It tenant attorning to tbe plaintif as en- 
does not raise a ion that an act wa to receive rent; 

done of which eis no evidence (3) thatg therefore, the defendant wa’ en- 

of which is essential to the case. ti fo thow that the plaintif bad no title 

v. GWILT 47 Bom LR. 431 at the debe when fhie defendant aitorned fen 

= ° to ; : 

——S. 116—Bstoppel between landlord and | (4), ‘that whatever Tight the landloctt 

tenani—Mere attornment subsisting tenani | might bave had against the for breach 


creates no suk estoppel—Breach of condition | of the condition of the tenancy, as betweer 
not to subtet—Whether suck breach has ef- | the tenant and the plaintiff the transfer or as- 
fect as between ienant and his assignes. alignment was perfectly valid ; 
under = 116 of Indian (5) that the tenant having effectively 
ferred hiseinterest 


cy 
does not create a hew ; its only effect |@ApyARIAN v. TRIST. ‘47 Bom.L.R. 209. 
the substitution 


does i 
vent the tenant from showing that he attorned | the in the of the potice 
in of the fact that the @andlord had | at an iden 5 parade in the course of 
no The test for the purposes of s, 116 is | police in are 
whether the attornment creates a new tenancy. | to corroborate the statements of those 
An ami of a lease, even in breach of | es at the oder s. 157 of the Indiani Evi- 
a condition, is effectual to_ vest the term in | dence Act, 1872. 

eo the assignges EMPmaOR y. MAHADEO DEWOO. 3 
* The landlord of a house let to a tenant a « £ ER. 992. 


ere k » , 
. 
-1945.] . e s _ GENERAL INDEX. 7 1135 
- e . e i . ef 
EVIDENCE ,ACT-@Costd.) © P EXCESS PROFITS TAX ACT, S. 6, Sch. I— 
(Contd) 
E 29M y Refreshing of. ; 
SAtion 159 of the «Indian E "Aa | pady oi teie dal ai the aoa a 
docs ae eae T the is | the capital contem after the closure of 
teed by a witness to refresh should It doea not deal with 
admissible in evidence. even | the question of all, The 
if a containing a “i " means “more than” 


adneissiSle in evidence, a panch witness 
ae cea 


me nolite ‘bat e e 
the panch and admitted tby him t8 
EMPEROR v. MAHADEO Dewgo. 
47 Bom.L.R, 992. 
* EXCESS PROFITS TAX ACY (XV o 1940), 
S.2(5). Sea INcomm-Tax Act, & 26(7). 
Bom. L.R9264, 
——S. 4—Excess profits tax—Tax on itome 
anaging aggncy-—Com- 


—Net annual inco 
hie’ 


for of calculating the a 
sld, that the excess profita tax was a tax en 

rg ans eae ae | 
iness certain pro = 

ng ; and that its amount was not fiable to be 
eluded ore the net annual income ma 


an a of eae ee 


& Co. rae MiL® 
TAMMES FINLAY v. = 


comput 
of—Stendard period, asceTtahiment pO 
geable “accounting period—Increase "o 

—“ Increase,” meaning of. 

The object of the Excess Profita Tax Act, 
1940, is to tax the excess profits over the 
stan profits. 

Tie eme ee ee 


Wor 
. the amount of capital for the stand- 
ard peri dane Ge oe the Lama Ot tee 
certained as in eT i eae 
“Rule 5 of e I to? Act prevides 
p Trom banka on a bona 
fide business or by of a Ic 


d 
iving at the average amount of eapi 
chargeile acogunting period. 


@ s s 


come 
Er n 
eae 





Enno ch 
the in 


fee tare to ke done if the bo 
were totally excluded. esac Peery Be 
soe i ADE tee abd grad pert the 


ae srr Soe ae 


47 Bom.LR. 797. 
are Bieta ting of t of Sch. I is that 
or r. Q: is 
the of a business 


Pa e ee 

ir 

KULI N Ne & Oo, v, Comm. oF D T. 
one ae 47 Bom.LR. 797- 


2 81). Ses INCOME-TAX Act, s. 26(1). 
47 Bom.LR. 201. 
s 


EXECUTIVE, powers of the. *See CONSTRUC- 
TION OF STATUTE, LIBERTY oF THE SUBJECT. 
47 Bom. L.R. 681. 


ON of member, from a club. See. 
47 Bom L.R. 916. ° 


LJ à 
EXTENSION of time of contract. See CoN- 
TRACT Act, a 6&3 47 Bom LR. 719. 


i from , oral and docu- 
mi , produced by a and depend 
upon weight of evidence and the inherent 
probabilities of the story, and not on the 
Fe niod Dy kie whoo demenar In 
the box or the manner in which he 


covering 
VIRAPPA y. PERIAKARUPPAN. y 
47 Bom. LR. 668 (P.C.). 


FALSE CHARGE, int in case of. Ses 
CRIMINAL oaa Cove. 5 19547) (b). 
47 Bom.L.R. 664. 


; ee ee 
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'. ` ° 
FIRM, dissolution of, income-tax in cases of. | GOVERNMENT OF AGE 8 fot 
See INCOME-TAX ACT, 8. 26(1). . (coal . ° 
: i ig et Cenal Anda w IG orhe Corneni 

. è 7 š (e) 
—_—-registration of, for income-tax purposed. General Ander e d cigs, orate 
See INCOME-TAX ACT, a 26A. 47 BomLR. 174. | the residudl powers of legislation and empow- 


FIRST INFORMATION REPORT. See Cpr- | Oog the Central Legislature to enact a dew 
NE ee 15%. 245 PC) oe Therefore, continent. 23) (axl) b 


90(2)(e). 2. 2 47 Pen L.R. 644. TaN’ Bus Ty P. Cos, ar Bo 


Coe ae ee E a 8, $ ? 
her express proof | ———8%. 2232 See BONBAY RENTS, HOTEL 
of irent or cain Dy oop p pf such kouse ne- | RATES AND LODGING House RATES (CONTROL) 
esumpiton as purpose of occu- a 47 Bom. L.R. 294. 


e 
of common gaming house. 

Pe let s 4 ie Canbay T Prevention of ° S. 270—Prosecution—Sanction—Absence 

Gambling 


1887, it is not neceæary to| of sanction, effect of. 

on a i In cases to whieh s. 270 of the Government 

a common gaming house makes a pro- | of India Act, 1985, applies, the words of the 
that if proceedings be 





EMPEROR 
47 Bom LR. 393 (F.C). 


7. a 
Where a house is searchedeon the authority “ Proceedings civil or criminal”—Whe- 
of a warrant duly issued, and tistrurfents off ther Court-manlial proceedings included in the 


i found" m, the i - | expression. 
gaming Are foun therein, presumption un n aia 7 
ä bling Act, i with tht 
necessity of direct evidence that gambling wpå aan evil vil and criminal Section Ac 1S 
i i being Saati under the ordinary law of the 
house. land. The? do not include Court-martial pro- 
Where under s. 7 of the Act a house is pre- | ceedings. ~~ 
Fea © Geass ther the Loam stele MEARS v. EMPEROR. 47 Bom. LR. 981 (F.C). 
arm aged 8| _ es: 293. See BOMBAY. Rents, Hom 
used by its ogempler for the purpose of RATES AND LopciInc House RATES (CONTROL) 
is presumed under the section and it is | ACT- 47 Bom. LR. 294. 


; S. 299—Rights in and over immovesble * 
. EMPEROR v, CHIMANLAL. 47 Bom. LR. 75. propert Meaning of. 
expression 








ʻe 





--Voluniary—Undue * £ ts in and over im 

ae ante voluntarily in Bioweable property / in a 299 of the Gov- 

aes enue cole Sabi ek VOIA, ernment nee ee PA 

R ANa fe LARAN neko m ae E ae A ee 

e a ae) usé and possession of end aids are the 

GOVERNMENT, writ ‘df ee i vested in the Government by the requi- 
oF Act, of property. 

s. 306. . "s 47 Bom. LR., 500. STAN Bio Tan v. ae aren 

7 ; 


V, c. 2), S. 93. BOMBAY His Hone Rane ——S, 306—Writ of certiorari against Gor- 
AND LopciInc House RATES (CONTROL) Act. | ¢rmevent.° . i 
° a 47 Bom IR. 294. A Chartered High Court Bas no me 


to issue a wnt of certiorari against 
Central Gavernmen the 


——_S, n iti of immoveable t induding 
property—Ultta vires, General or a Provincial Gevernment 
_Central Legislature have power or | the of a Province, in view of s. 
y to enact a on of thg Govermmen? of India Act, 
the requéaition of as com in a. 2(2) | LADY Dinsar“Perir v. NoRONBLA. 
(xxiv) of thè Defence of Act, 1989, or i -a 47 $00. 
ged ie Sag taser gf ert hea ger : 


e Defence dia Rules 1939, in the absence PARA.,72, Ninth Schedule. 
e of any ic notification by the Governor Eerste age u 


eo $ 





1045) °? ] he ) GENERAL INDEX, 1137 
e * ° et 
=” GOVERNMENT dF INDIA ACT, PARA. 72 | GOVERNMENT OF INDIA (ADAPTATION 
e bs OBR INDIAN LAWS) ORDER, 1937, S. 2. See 
e e oe e ‘| BOMBA» Rents, HoTeL RATES AND LODGING 
Gofernment Indias Act, 1985,4does not | House RATES (CONTROL) ACT. 
require the ernor General state that 







47 Bom. LR. 294. ` 

——°.S. 7. See BomBay Rents, Hore RATES 

AND Loocinc, Héuse Rates (CONTROL) ACT. 
47 Bom L.R. 294. 


r bis view? GUARDIANS AND WARDS ACT (VIII of 
that he al ee! exists. *Thee question whe- | 1890), oe! c. 7 LA lig oe wees 
v ci w ‘OT tion 34 of Guar- 
an Ordifiance is made and promulgated 18 2 | diggs and Wards Act whether exhaustive—Civil 
Da the Governor is the Manga, 1940, 7. 7, 6, 5 ; Forms Cand D—Or- 
judge. sr appointing guardian op furnishing securit y— 
An emergency for making an. pdinance maya Security get ven Whether 1e sient 
À nerewary e p E es oe NO fe ik ower oj Court to 
Courts ” without i such Cais be matt condition A api ae 
SEAR ee plore all ove nda D Section 34 of thf: Guardians and Warda dct, 
ration all over India must etake glace at the 
same time, = 
There is no valid objection, in point of jega- 
i Governor ‘a Ordinance tak- 


to 
the form that the actual setting of a 
eee ee ade eee Ordinance 


i 
a 
i 
5 


e Cot ae a Leeeerrecce amount of the insurance policy. As he could 


not ish the nesessary Court 
EMPEROR v. BENOARI LAL SARMA, cancelled the order on April 40, 1935, and ap- 
47 Bom. L.R. 260%P.C.). pointed the Deputy Nazir of tig Court as guar- 
neze ive List—Items—Constructio geet . 
ż maS islative Lists in the Gov- poring a will Fe os 


Act, :— 
Held, r the order of the lower Court, 
TAN Buc Tam v, Coik. OF DOMAAT, toro, | that the dider of April 24, 1963, appointing the 
was 
-———-LISf I, item 25—" Duty of excise”—"| af ofder conditional on the furnishing of the 
Meaning of. See ULTRA VIRES. Tequisise security, and that as no security was 
f 47 Bom L.R. 629 (P.C.}). | given the order never became operative and 

"e 


limitative of the general topic & of | JAYSINGH 2 PRA d 
ee ee opi : category J TAPSING 47 Bom.LaR. 83. 


TAN Buc Tame v, COLLR. of BOMBAY. HINDU LAW, ADOPTION—~Addbtion in 
' ; é7Bom.L.R. 1010. | joint family by deceased coparcener's widow— 


Effect h adoption—Property in hands 
List II, item 48. See ULTRA VIRES. one pete? her Bombe pei aiar bed 
N 47 Bom. L.R. 629 (P.C.). | Offices Act (Bom, IH of 1874), Sec. 36—Re- 


1138 


HINDU LAW, ADOPTION—(Cositd.) 


presentative watondhr—Claim to be declared 
as one 
On the death of a watandar, ho ivt 


a with his two som A and B ang who 
amily as watan lands, 
his eldest son A applied to venue autho- 


The name of the son B 
ee as such,* B” who ha 
no son adopted | odit Nee Pe 


the reyenue records. 
A's widow (defendant Nos e4) adopted ° the 


dar :— 
Hdd, (1): that, even if deed of 


shment by B of in| 
by in favour, 
No. 1 eieeied a partition between 


oe them and 

an to coparcenary, 

e Pit an endo fh opener, te Dine 
to claim a repartition of the family 

ie tha hana et of defendant No. 1 an to re- 

cover ` 


RAMCHANDRA v. S 


e 47 BoaLR. 2È CEB). 


———Adoption by unthaste widow belongidy 
to Kshatriya caste—Validity of adoption. 
du law a widow in one of the re- 


a rege otherwise 
a valid Micon. 


ae pe Eset ado et ysical a of se iron 


par ye oe performance 
“ceremonies ee some 

p ee duly Sr daly. vefom Pas œæremoniji 

*PARTAB BawaJi v. Bar SURAJ. C 

e 


HINDU LAW, AVARUDDHA STREE— 


be ‘ 
paramour, although she has a husb&nd living, 
brocade mrss eros! Seety “07 Brr 


AKHU v. FOANESH. 47 Bom LR. saPB). 


U LAW, ‘CUSTOM—Famil custom 183- 
pecting rights of inkeritance—Wi Woftbularsas com 
taining inconsistent statements regarding al- 
a £ slom Whether such custom esi 


Hindu law a family custofn as regards 
of inheritance cannot be mid © be 

ei a att 
statements 


re- 


Kur, 
47 Bom. L.R. 949 P.C). 


. RUB BOMBAY LAW REPORTER. 


47 Bom. LR. 975. 


r = 
: [von stat. . 
e 
HINDU Wher’s debts—Debt = 
on morighge Ni fondly 9 ‘$"-Decres on 
*morigage—Son’s liability y debt outeof 
mort gaged? propert het subseq@ent 
partition affgcis son's 
re i el 
governed by panga 
of joint fa. 


whole 
Decree liable ted ‘by. lege debts 
are not tain y. illegaln 
“Whis ‘obligation 8 geen 


ante 
partition, but is limited in case of 


ra ite eons ta the extent of his i 

Maier a at the time a joint 

family liabili age united mortgage) 

eare Mot absolved from nak by the 
thay they alpen oa rig eee 

. TAMMANJI v.°ABDUL RAHM. 47 Bom.LR, 884. 

HINDU LAW, GIFT—-Deed of gift by owner 


to his wi ‘ull power io ttansjer_the pro- 
to ye widow ae his death—Powers so 


provi y 
er and after my death my wife 
power of er”, and added “if I my 
wife die 


it” o£ the 

tea her husbande death, made an out 

and out of the property to her daughter. 

The gift ed by revet- 
e 


under the deed :— 
Held, (4) that although the wife did not 
acquire an abeolute estate under the i ill” of 
usband, she thereunder a full 


(2) that the provisions in the deed gave a 
ge indication of the testamentary intentjons 


of the donor ; 
(3) that the erord ‘ ‘ transfer” must, be 
a oe the sam 


rh 


eoaid. aeyaie according to skasiras “if 
his wife died evithout any 
or transfer; and (2) the 


~ 


‘ 
~ 


` 1945.) ; . 
e 
HINDU LAW, ae * 
.e 4 
would not ve on,the 
to Hindu law Tf his widow made any 
(5) that by the terms of the the’ dono? 
coniro di widow full of transfer 


porer 
ay be ee ead dnhenliee 


Me iar eraras ne 7alid.ghiectioal 46.408 

being allowed to bestow a fullêr power 

of tander ip widow who would give te 
estate as his heir, 

BISHUN SINGH v. THaxbrrt Mangta NAIN. 

TRR 

e 

HINDU LAW, JOINT PAMILY—Joint fa? 

miy business—Manager or kofa, of— 

y- 


ration of members of joint family—Notce to 
creditors of family whethe, necessary —W hke- 
iher acts of manager bind: till notice given 
—tIndian Limitation Act (IX of 1908), Sec. 21, 

payment 


joint family busi- 
ness, i of debts and the 
making of ledgments or part p@ymen' 


N, GENERAL INDEX. e.: 
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HINDU LAW, JOINT FAMILY —( Contd.) 


acobrding „the oreditors might not be satisfied faerely with 


ae ts or part payments made 
by the manager or karta which would be 


otherwise suffici t in law to save their daima 


idual no- 
Eire sould be ieee 


manager or as regards 
the atti of tin. joint family’ and the soln 


purposes 
cessity and the business of the joint family 
trading firpf and to make acknowledgments or 
part-payments in respect of the same so as to 
extend limitation. the 


the period of” In ab- 
sence of such intimation the members of the 
from pleading 


make eee or part- el in res- 


Glo pec wf ihe aate 20 a i0 erlend te period 
KASHIRAM -v. BHAGA. ° 47 Bom.L.R. 470. 


=< Estate in existence. 

© Under Hindu law, a member of a joint fa- 
mily bas to be content with the family estate 
as he finds.it at his birth or at any rate he 
cannot complain of anything doe before the 
period of gestation? it ia ddbbtfal if the child 
wie Sees fe DE sien oe of the PeT 


existence comelved after the 
en arine oe O ora ee 
or conceived before the alienation is entitled to 


———Severance—Notice by coparcener—Seve- 
rance of family on partition. 
An ivocal expression of intention to se- 


d when thenotice expressing 
b ons te was given. It is, however, possible 
that After such an intention is expressed tha 


partiea may decide not to effect a 
bat contina to'be Joint aa before. such 
a the mere giving of a notice an 
intention to separate is pot 
ta put an end to the If it is not 
i consent other members 
of the family, ib cannot be treated, as never- 
theless eff a partition. ° 
v. : 
47 Bom.L.R. 889. 


oini fowsily—Surety bond Precuted by 


father 4 ancestral property—Bond exe- 
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HINDU LAW, JOINT FAMILY—(Cosul.) 


cuted seithbut personal liability to secire, pay- 
“ment of debt due by third portier—Whether 
transaction bind: an ancestral property. 
Under the Mi law unless ther? ja a 
debt due by the father for whiéh a security bond 


sons to pity their father’s debt canmot be in- 
voked to make the transacfion binding on the 


f a family be proved 
ion of a can 
by the conduct o£ the family and the attend- 
ant a œs Physical ion -pf pro- 
is 
KUR v, U PINARA K 
47 Bom LR. MPP.C). 


HINDU LAW, MAIN TENANCE—Concu 

—Avaruddha stree. ubin” 
Under Hade in law, a permanently kept con- 

cubine (ie, an Pepa ere stree) in entilled to 


be ‘maintained ous of the estate 


47 Bom.L.R. 5 (E.B). 


HINDU LAW, MANAGER. See Hinvu Law, 
JONT FAMILY. 47 7 Bom.LFe,470. 
e 


HOARDING of coins. Sı 
DIA Rute 90(2) (e). 47 


HUSBAND AND WIFE, advancement, rule of. 
See ADVANCEMENT? 43 Bom.LR. 595 (P.C). 


Whether English tule of édvancement 


Tne rile of Engish Iaw that a purchaie Af 
a husband in Aaa 


te a a e 


u 
* THE BOMBAY LAW REPORTE » 
. di 


2 


e pi 
~ [VOL, XLVI. * 
= 


HUSBAND AND WIFE—SContay 
b 5 
porte is mie, iver beg or 


money is 
a NI 


as between. See CON- 
47 Bom. LR. 242 (P.C.). 


IDENTIFICATION PARADE, statement made 


hi under s. 5 of the Bombay Irrigation Act 


pee VI ee 1879) —Whather sch e 
The pe by Cos Government of a “ to- 


ee ee mokasa, ukb i 
and together with all taxes and cesees,, 


all rules and regulations, the t and future” 
trees, and buried 


the village, and in that 
entitled to reagonable use of the 
water to the river. He cannot claim that the 


ter rate levied by Government, under a. 5 of 
eae Irrigation Act, 1879, belongs to 
ANNAPUBNABAI v. Govt, oF BOMBAJ. 

47 Bom.L.R. 839.° 


EN See SHARAKATI INAM, * 
R E 


INCOME-TAX ACT (XI of Teh S. 2(). 
See INQOME-TAX ACT, 8. 463) (vii 





47 DR. 
% 3. See INOOME-TAI Act, 8 
e #7 Bom LRI. 


S. sees Ue third proviso—Resident te 
derved fr from securities keld o- 
igh a country but not ees k 





1945.] 


“INCOME-TAX, d s. 4(1)-2(Coniq.) 


Indi§_Whether such income liable to be taxed 
the Act, . t 


3B, Ore, 
of i etar by Vi 
to s. 4(1» of the Act. 
Com. 
RANCE Ob. 


TT 4) @). 
o& AQ. 


——S. 40). 
8. 4(1). 


795. 
Ses INCOME-TAX ACT, 


gee 153 GC). 


See toda ra a 


———S. 4(1)(b) (ii). See [NCOME-TAX ACT, 
a 4l). e 47 Bom. L.R. 


795. 


———_5S. 4(2) as ii stood before amendment in 
1939—N on-resident fam—Firm can kave two 
of residence—“Receipt”, meaning pi 
heiher lessening of credit amounts to recei 
in British India—Indian Pattnership Act 


of 1932), Sec. 59—Registration of nom-r 
adis, 


firm in British 
of a 4(2) of the 
$22, before 


aie “repeived” in a. 4 of the dian 
Income-tax Act does not amount to 


appropriate book 
fr cist hid Gon be ponte Ode Ba Ted: 
ee 
tion of bee All-India ste- 
She toliowed 


Indore had another of business in Bom- 


bay. The was indebted®to two 
who resi at Indore. eee 
made payments ae eee ee 


Bombay firm debited = ee ac- 
S ar aoa E ae 


“In ee ee oe 
oan 

ther the amounts paid at could be 

regarded as having been or 

into British Ipdia for the off a. 4 

of tke Income- 


Indian tax Act, 1922 :— 
Held, that the amounts aid at Indore 

not be regarded as “receipts” in: Bom- 
bay ee ae 
Indian se all that they 


eee E 
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INCOME-TAX ACT, s. 4(2)— Contd.) 


“did was te-lessen tha amouħt of credit of the 
Bombay firm. 


typ creditors of the 
SARUPCHAND, In re. 47 Bom. L.R. 159. 


° . 
Pinas bey ae Charitable pran de- 


Pplicability of English decisions 
“, ata eap the definition—Association set 
on foot by and Ape with nea oTEG- 
misation—Assoçi kaving independent 
powers and fected by politics —Associa- 
tion estarted “Yor evel) of handspinning 


“ss ” 


The definition of “charitable purposes 
given in a 4(3)(4) of the Indian Income 
tax 922, must be comstrued i 


relieve 
ility of 
Tx | applying the language of the Act to the pari 
circumstances that emerge under condi- 
tions of Indian Hfe. 
Where an association is set on foot by a 


{E bap mich maa. fr in ral obiect te, he 
with the tical 


cua doe not mn maketts renl -object any 


formal deed is not necessary to constitute 
eae ea ae 
tg Binding the rusts 
The ascertainment of the real purpose of 
association, whether charitable or 
thermo is & quarton, a w. 


. ia limited to the education of the 
Vithin 
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INCOME-TAX ACT, $, 4(3)(1)}—(Ceontd,) 
feed ot the basis of oe pei 
sufficient 


pie narn a by Ri eeoe eve cer- 
percen oc shop and pvephead 
thee as aay surplus in the amount 


regard to the objects of the association and 
the manner were carried 

and the for ch its funds were 
appled, incom® of the amociation ewas 


exempt to ikome- 
ta de a AD ot te 
tax Act, 1922: 


gee (1) that under the constitution of 
e association, there there waa a trust or at least 
a igal obligation on the association 


hold the pro- 


a 


poses and to devote the toe thoat 
which were the relief of the poor 
ie a 
general public utiliey ; and 
(2) that, therefore, the income yal fe 
cation ‘was eat ender 4(8)(0) of 
Indian Income-tax Act, 1 as income 
rived from ee 


property held 
or legal obligation wholly for charitable pur- 


ALL INDIA SPIMNERS ASSOCIATION v. COMMR. 
or I, T. e un 


the pun 
Hae ahd is an 
members of 


a family, does not come the 

of a charitable contained in a 
come-tax Act ei as it stood in 1982 or as 
amended in 1939 


named fndividual imports a on or 
notion of which is private and not 
something which is c 
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than ro = ried te eoumnd” O 


agri 
£, 2(1) and was 


ness tn Britisk India—Liability 


[VOL. XLVII. 


eoe ACT, 8, E3) Contd.) 
è 


|s æa of the Act., re a 
. COME, 


oF I? T. © -47 BomLR. 786. _ 


their®| ———S. ° %(3)(vlif)—Agricultural incogi— 


Compan Aa ia pied from incomb-tax for por- 
ome derived irom agriculture— e 

Aiak opi agents —Remunealign of 

agenis by on percentage basis sub- 


Sect % a minimum amount—Portion of com- 


mission derived from agriculture, whether egri- 
culiuttg income in, hands of agents. 
The asseasees were the 


amount to a less sum 
Vee Ge 


ee ad eae 
bought from 


assesses 
sessment to income-tax, that their 
derived from income from source (a) was 
icultural income within the 
exempted from income-tax un- 
der a 4 (3) (vii) of the Indian Income-tax 


that on a 


the agricyjtural e 


services dered for managing the affairs of 
he onran, ODA Uae OL THE Dumped: aaa 


PREMIER CON. v. COMR. oF I, T, ° 
v. 
° 47 Bom.L.R. 778. 


———S. 4å(b)—Besident firm—Control and 
momagement of for firm by partner within 
Brick India—Act: control and management 


necessarys—Consiruction of statute. 

Under a 4A(b) of the Indian Income-tax 
Act, to render a foreign firm liable to be taxed 
as a resident firm, not only the control but al- 

so the management of ita affairs should act- 
nally be in the hands of a 
Ķithin British India. It is not 


construing a statute on taxation, the sub- 
ject is always , entitled to dBe benefit of ghe. 


Bumi Nam v. Come œ I. T. i 
i e 47 BomLR. 187. 


. 


4A )—Non-resident a o 


2r assessed On, income ade Lie 


Section c) of the Indian 
1920, ip not aia vires sath 
Tt ig only a step towards of the 


. ‘ ® 


~ 


1945. 
= INCOME-TAX ACH S. 4A) Coktd.) 


pagre of mato 4 hie an k 

18 

ea ee of all 
< hip income from without British Pidi 

connection” with a perticilar 


DAOA abject to the EEn PNE 
J 
Stata. e The 


$ 
ai 


were partners, along with 
ae fa alee ce 


from British Pe T 
aoe ah Tae The tax authorities 
case as one fa under the second 


tax was 
lace, "The High 
On 
on 


op- 
eration of a 4A (c) ands, 4 (1) (b), and that 
the asseeament was ore rightly made 
der a, 64(2) of the Act. 
Wariace Bros, v. Comm. or I. TAX, e 
47 Bom.L-R. 153 (CQ. 
e 


——2-§, 6—Income—Royalty receined under a 

mining lease. 

foe teens for the of the Indian 
come-tax Act, 1922, is not necessarily the 
pe eu a cena aaa 

it is generally of that character. again 

may consist of a series of separate 

as it generally does in the case of professi 


income, 
SSE Range Income-tax Act, includes royalty 

on every ton of coal ete, mined, sub- 
minimu if no sufficient min- 


10—Profession, 
ies feet dar 


. a 


GENERAL INDEX 


un- ti 
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INCOME-TAX ACP, S. 10—(Contd.) 


scarey of Whether such recovery is “ income.” 
on the business of fur- 


consulting i 
Dutie dp ee ot thea e Ta eum 
of Rs. 12,302 as outstanding fees for work al- 


1939-48, 
as his income during the ae 
oa sh ia treated 


though it re represen outstanding PaE 
fees a source phich was closed during the 
relevant accounting period :— 

“Held (by Hania and Chagla Tz Stone om di 


permfited 
fax Act, 1922. 
47 Bom L.R. 742 (F.B.). 


———See Exess Prorms Tax Act, Sch. I, 
r. 1, 47 Bom. LM 797. 


———S. 10(7). See INCOMEHTAX Act, Sch. 
r 8 47 Bom.L.R. 195, 


i 12. See INCOME-TAX ACT, a. 6. 
47 Bom LR. 545 (P ŒC). 


tax—Dividend im- 
grosst m 





os 14(2) (a) —I a 
come—Income taxed 


preference 
cares ine aot ack Sm mue mi 
de no an no 

vea aa vera hive 


up the dividend income at 1 

As deci the High Court (42 Bom. L. R. 
57), the had to refund Rs, 26-1-1 to 
the asessee as dividend for the year 1932-33, 


during 
Hed, ater ap de cog ere 
taxedgn the amount in 1932-33 was not liable 
to be assessed on it again in 1940-41. 
Comm. pr I. T. v. Mapaw. 47 BomL.R. 281. 


——S._ 1Q{1)(c), Provisos 1, 2D of 
trust—Powen of revocation—Power of refkmp- 
tion—Construction of section. 
The assessea executed a defd ded of trust in 
providing th s4 it 
t a portion 
ready in his occupation loa of ie Ag 


was al- š 
in hia • 
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INCOME-TAX ACT, S. %16(1)(c}-*(Contd.) 


case 
to the for payment of a sum of moog? 
to her, In the assessee to income- 


(1)*that the asscssce wae not liable 
taxed on the net Paben E aoe: 

e during h Aretim y virtue of 
proviso fo e 16026) of the ation 


, by Chagla J., differing, that the words 
were wi ae cover even 

a provision for re-transfer ch was con- 
in its nature. ` ee s 
requirements of to the 
get R 8. 16 iy res also 
RAMI v. Comin 08 ET, 47 Bom.LR. 199. 


——S, 22(2)—Notice to furnish return of 
incoma—Computation of time between date of 
ae of “rot ben tes daig of furnishing return 
— less than thirty days,” 


of the Indian Income-tax Act, 1922, menn that 
must be an clear days 
e from the date of the receipt of a to 


———-S, 25(3) amended by Act VII of 1939— 
“ Discontt ”"__Interpretation—Cessation of 
business. 

Te word “discontinued” in s 2563) of 
the Indian er tax Act, 1922, as amended 


of the tfinsfer or of 
to EEE A Gace ae 
Com. of I. T. v, POLSON. 

ee 47 Bom.L.R. 737 (P.C). 


THE BOMBAY BEA 


(vot. xLVit. 


a ae ACT, S. Au 1)—Exeess Profits © 
es ie of 1940), Sealy, Ha 
fierent 


iaa 


ip 
i 


tion of the firm :— hr 


——. 26A-—Firm, registration of—Quantuss 
of shge des in registr proceedings— 
mcome-tax Officer ‘not by such state- 
psig in making assessment on individual part- 


Section 26A of the Indian Income-tax Act, 





gga ari to do with a to tax 
iter kak Bir ne a pro- 
rae "hey the tex Charged on hi 
oa on hie wal 


income, nor is there any 
by. 3 on hia tal income, nor i there any 
emit een ae 


ctually is. 
v. Comer. or I. <7 47 Bom.L.R. 174.” 
e 

S. 330 —" Thereon” in s. 33(4)—Non- 
resid insuymce company—Business Friis 
on in British Endic in lines other: rH n 

surance—tI emia in ndia 
br seer ooh oT ene pari 

such in invested in British Indiaf-Lia- 
bility of interest income to be assess o In- 





1945, ] 


; AL GENERAL riper aoe 1145 
INCOME-TAK ACT, S. 33(4)—(Cowtd.) 


Se ee oe ee and paiipidr 






; -e : were ifnreliable, and the 
., Section 33(4) of the Indian tax Act, | part of r. 8 appli sates SEI eer ca 
IG, only gives power to the te Tribu- » gains ef the Indian branch of the ps- 
to give its decision and pass orders in res- sessee should be deemed to be the proportion 


cisi ium income bore to its 

grounds it can pase a te didera, »But it The weak of adv cae ee oe ir 
ig not open to the itself to raise a | thai t of Rs. 7,615 waa in- 
ground or permit the party who has pot ap- to Rs. 49549. The Tri having 


at the instance “of the aseeasee, a refer- 
paras the High Court, under s. 66(1] of the 


Held, (13 that the materials put forward 


thereon ; 

(2), that it being clear that the interest in- 
business connection dn British fran 
of the aseta og British India, a 42(7) of 
fe ee ee om a GOl 


A 
not itled pf ‘its own motion to apply the 
naand dnt B 


f 
British In and that all sums as received | princi 
fe (4) that the investm of the premium 


i operations, some 
of which took in India and some outside, 
and therefore assessce was entitled to relief 
5) That thle, that portio of the i 

n e in- 
terest income on Rs. 1,65,180 worked ‘out at 
come of the aasessee the Income-tax Officer | the rate of 4.61 per cent., was reason- 
accepted the figure of Ra. 11,075 shown in the ably attributed to that part o the operations 
revenue account as net profit and added to it | carried out in British India, was liable to be 

ing up a total | assessed under the Indian Income-tax Act, 
of Rs, 18,590, from which he cted Ra Moje UNION INsuURANCE v. Come. or I. T, 


5,757 as lows worked out in the assessment for R 47 Bom. L.R. 222. 
the previous year. The assessable income was 
thus taken as Ra. 12,933, on which the assessee | ———-S. 41(1). See INcommtax ACT, 
was assessed to incometax. he itema@ a 4(3) ($). 47 Bom L.R. 786. 
of Rs. 7,615 as interest was armved at by 

ing chima intimated but not gettled ew | ———$. 42(3). „Ses JNcOME-TAx ACT, 
Rs. ee to-which were added Rs, 2,45,065, | s 33(4)+ 47 Bom.L.R. 222. 
being tory in 


t. of the pou E 
gian bian to allow risks aape woe 8S. OAC Bee INOME-TAX ACT. 
end of the year, total Rs. 2,98,521, from | 8 4A(c). 47 Bom.LR. 153 (F.C). 


g as being cask in hand eal no interest. | ———-S. 66—Reference to High Court—Con- 
n&t figure arrived at was 1,65130. The | tenig of reference—Facts to be cea sjated, 


plying that rate to Ra. 1,65,1 arrived at the reference, set out a dear state- 
figure of Ra. 7615. The of assesament | ment of facts upon which the question ef Jaw 
coofirmed by the Appellate Assistant Com- | referred is to be decided. 


wae 
missioner of Income-tax, the matter | HANMANTRAM v, ComMR oF LeT. ° 
before the Income-tax Tribunal, 47 Bom. L.R. 183. 
the buna was of opinion the data fur- | ———-Sch. r. 2. See INoomE-TAX ACT, 
i thaeemessee under r. 6 of the niles | a. 10(7). 47 Bow.1_R. 195. 2 


e Š 
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ee ee ACT, 


5 of schedule T i 


“Increase” necessarily means “ more 

The natural reading of the rtle sg that 

Tepe pe te gantet 8 evan 
who hag increased his 


——"Sch., r, 6. See INCOME-TAX RULE & 
47 Bom. L.R. 222. 


———Sch.,, r. 8—Nonpresiden? com Life 
assurance business im British Indi ncome, 
profits ond tain of dhe business—Mode- of as- 


certainmenit—‘ More qeliable data”, iterpre- 
tation of. 
The scope of the ion “more reliab® 


of the echedule to the 


data ”, occurring in r. 
as amended in 1939, is 
arriving 


te actuarial valuation statement 


ust be regard- 
e data” for the 
purpose of r. 8 


Comm or I. T. v. Great EASTERN Lire "As 
SURANCE Co, 47 Bon. LR. 195. 


“Reb ot the tales t ‘schedule I of the Act 
e8o in alo 
ee 
cannot be rai 
Poe faa oe oe ens ae 
question of fact. The rule has no appli- 
to a non-resident surani. Opay apnar 
Te i E a S a setae 
d be assessed under thia gule. 
When the e af eile k eii ied 
Bh epee OF one Poe ey oo such 


ascertain the 
if no reliable data is found 
non-resident company, the 


ort 
pe Fe a 


. ili boMBAY Law rong i 
Shs: e - 


* 


| ve 
INCOME-TAX® ACT, Sch¥ 1, 8 ye(Coutd.) 


INDIAN LEGISLATURE, ers of legisla legisla- 
tuns. See CONSTRUCTION OF STATUTE, 
TUTION ACT, 47 Dom. 1010 1010. 


INSOLVENCY ACT (PRESIDENCY) 
1909), S. 7—Order of EAE Ae of in- 
solvency—Certain transfer held act of insol-¢ 
vency—eOrder binding on transferee soko is third 
perty—A by transferese—“ Person aggriev- 
ed¥—Extension of time for appeal. 

Where a icular transfer is held by the 
Insolvency to amount to an act of in- 
solvency and forms the basis of an order of 
adjudicatiorf, it ia not open to the tramsferee 
(a third person) to allege that the transfer is 
not void on this ground. 

MAHOMED SIDDIQUE ar OFFICIAL ASSIGNEE, 
CALCUTTA, ° 47 Bom L.R. 522 (P.C). 


S. 8. 
The only remedy open to such transferee is 





fs under s. 8 of the Preside&cy towna 
Act, 1909, as a person ieved 

ait the e order which l = 
far determined his ts, This, being sole 
eara one démands that the 
Courts should protect ; and if an ex- 


ee ees reasonably re- 
ese ey 


ebito Piven 
MAHOMED Sinesqut v, OFFICIAL ASSIGNEE, 
CALCUTTA, 47 Bom. L'R. 522 ec). Ç). 


INSOLVENCY ACT * (V ) 
1920), S. 9—Dakkhen 
(XVII of 1879), Se ‘eT 


e o 
[vot. xav 


(IIL Obam, 


1945. ] 7 . 
e ° 
ESOL na OVINCIAIS, S. 9— 
Gone CR 
(Act X of 18779, Sao ka i 
ano to adjudicate agricMurist debt- 


lvent, 
A is entitled, under a. 9 of the 
Provincial gee Act 190 ae 
vegy on 
uiage poeren 8. 82(b) of 


SHANKAR v. SATARA Co. 47 BomL.R. 352. 


——8. 9G) (c). See INSOLVENCY ABT (Pxo- 
ae 0. o 47 Bom LR. 441. 


6—Dismissal of applicdtion jos ad- 
; judicaiton for default of peftioning crgdito’— 
Revival of apace on applicdtion o moli 
creditor—Inker icti ‘ourt—SCivil 
Procedure Code Act V of 1908), Sec. J51. 


Act, 


s. 9(1) (e) of the Provincial cy 
1920, if diamissed fpr default of the petiton- 


r 


ing creditor, can be by the irt um 
der its inherent jurisdiction (a. 151, Civil Pro- 
i P e ot tie: uayoe ok 


misal of a petition for ingo should wait 
Jor some time especially ma a. 6 provides a 
special procedure which enables any 


steps being taken to continue the 


\, coma NDE. ere 
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JURY, verdict of. 

Per Lokwr J, It is well-settled that where 

m paige nd 

views, the 


Tout iE may Beef ave preterea. the other 


view. 
Govt. of BOMBAY v, FERNANDEZ. 
47 Bon£ L.R. 363 (F.B.). 


———-reference to Court. See CRIMINAL 
RROCEDURE OE a Soy, 47 Bom.L.R. 654, 
KAYI—Office not hereditery—Alienation of Ka- 


F Oferi (Bom. 141 jn see 
tar: ct om. o e. 4 
ihe office of a Kaxi is not hereditary, and 


e provistons of Bombay Hereditary Off 
a ir) See Ge Toa 
tion* of the Kari service watan lan ds By the 
holder of the ofice in permis The affice 
of a Kazi is not an held for the perfor- 
mance of duties referred to in s 4 of the Act. 


PATALI BEGUM v. YESHWANT 


A e 47 Bom. LR. 112. 
KHOTI SETJLEMENT ACT (Bom. afl 
1880), S. 20—Botkhat—Entriesx—Suck 


are final and conclusive—Whkether civil Cnet 
has jrisdiction to question such entries. 
tries made in a botkhat 


on whether the amount of rent so 
is correct or not.” 
BIKAN v, Sec. OF STATE, 47 Bom.L.R. 843. 


S. 24. See SaAmaxati INAM. 





47 Bom. L.R. 376. 
KULKARNI SERVIGES, pih i n eats for. See 
Bompay REVENUE s 4, 

Pi Bom LR 214. 


LAND ACQUISITION ACT (I of 1894)— 

land with buildings “Whether pereistble, to 
wit ings 

se e valus of land from value of building? 





the cation would be dismissed on a parti- acquisition 
cular date should be given to the parties in- ale ag ible to se lia vale 
terested, e except 
KESHAY p. SITABAM. 47 BoantR. 44. | lands wth bl thereon in the neighbour- 
as nee (aes | the led Belt Bees the gates of the otis 
——S. 82(b). See INSOLYENCY Pro 
VINCIAL), & S 47 Bont L.R. 352| on thes land for Purposes of comparison 
With*sales other of property in 
on damages. See poche Act, 
a. 55. 47 Bom.L.R. 719. | LAND ACQN. OrFicer v. JIVANLAL, 
47 Bom L.R. 874. 
INVESTIGATION by polices See CRIMINAL ae : 
PROCEDURE CODE, e i z Domage fom i Damage a Ae 
“aT Boy. C.). Gar Doni e ge of an 
°. em) business—Bric Brie o, arising from— 
JOINT DEPOSIT in namgs pA husband and | Brick-kiln Soria oa wit qf Cal- 
wife, See ADYANCEMENT. lector—Business lewful—B. Lend Re- 
° 47 Bom.R. 595 P.C). venue Coda (Bom. V: of 1879), yn Oe 
, confession, to confes- | Land Acquisition Act, 1894, means in 


to decide whether 
à voluntarily made. See CRIMINAL PRO- 
Cons, s 298, 47 Bom. L.R. 145 (E.B.). 


carrying on a lawful business in a 
ner, and if the earninga of such a 


° injuriously affected by reason of com 
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LAND ACQUISITION ACT, $. 23 
(Conti) (gy 


pestle of ape the ae . is en Pate io 

in respect of it. Damage fowing 
from tie Mopake OF a business carried on un- 
lawfully (eg. a brick-kiln witkout 
of the Collectér under a 48 of the 
Land’ Revenue Code, 1879) is not covered E 
> section. doe 
AINAMIYAN y, LAND Ogri. 

47 Bom. LR853. 


———S. 23(iv)—" Loss of earnings” "Actual 

loss and not prospi i ive ara 

The expression “loes f carmingg”, appear 

in s, 23(iv). of the Land Acquisition Act, 

1804,. means logs of s from a buginesa 

waa ae the tne at thie ition is a going 
con 


Where the claimant’a business is a going 
concern on the land which is the subject-mat- 


cular site, it may be for a 

entitled to compensation when 

for the benefit of the general Public pn 

bable diminution in the value of the te 
on 


The i of e. 23 not exhaustive. 
LAND ACQN. CER v. JAMNABAI. 
47 Bom.L.R. 893 


UISITION 3 ACT (XVII 
of of 1886) M inerals ae under the land’— 


"the words ‘ ihe Sand” 


“ minerals 
mean minerals lying vertically under the land. 
SECRETARY OF STATE v. LAL. 
47 Bom. LR. 621 P.C}. 


LAND REVENUE CORE (Bom. Ati V of 
1879), S. bagi its nies land pe ue 
agricultural perpos ermpission o eTa- 
ment not taken—Whethtr Government esii 

to levy fine and recover exhonced H- 
ral assessment for entire pened of user. 

` Where agricultural land is converted to non- 


under a 66 of the Bombay Land Revenue Code, 
1879, not only to levy a fine but also the en- 
hanced non -agricultural sseesament leviable un- 
der & 48 ofthe Code, for the whole of The period 
during which it has been so 


Neen v. poi OF eee 
47 Bom.L.R. 361. 


-LO SLAND ACQUISITION Mi 8. 23(1) (iv). 
47 Bom L,R, 853, 


THE BOMBAY LAW K 








e PIRDIBAI v. CHUNILAL. 


g [VOL. XLVIL- 
LAND BEVENUE C CODE S. oe] Lao 
REVENUE Cqpes s foont 


a ee LAND AcawmrmonAcr an 
e 47 Bom.L.R. 833, 


ee 


S. 216., See SHARAKATI INAM. 





. e47 Bom L.R 2 


LANDLORD AND A ejectment, sfit— 
Whetker subStencnt can be joined as party— 
Bombay Rent Restriction ‘Act (Bome, XVI of 
1939) o See. 
In a suit for ejéctment brought by a land- ` 

lord against hia tenant, the eub-tenant has no 

b to be %oined as a party. 

GALDAS v. GOVINDLAL, . . 
, ° 47 Bom.L.R. 118 (F.B.). 
LEASE, assignment of. 


Am assignment of a lease, even in’ breach of 
a conditiop, ia effectual to vest the term in 


assignee, Š 
NADJARIAN v. TRIST. 47 Bom. L.R. 209. 


LEASEHOLD, receiver of. See RECEIVER, 
LEASEHOLD. 47 Bom.LR. 561. 


LEGAL REPRESENTATION by widows of 
deceased. See DECREE, EXECUTION 
47 BomL.R. 277. 


LEGISLA’ power of, to encroach upon 
the Ifberty of subject. See CONSTRUCTION 
or StaruTe, LIBERTY OF THE SUBJECT. 

K 47 Bom. L.R. 681. 


LETTERS ©F ADMINISTRATION—FatRer in ® 
joint Hindu family as manager—Application 
for letters of administration by widow in rem, 
ae of share certificates and bank deposits— 
er application to be made in respect df 
Rie) family ‘property. ° 
the nat of a ae Hindu family 


Eu 


ad die eee 
neficial igterest but of which the a title 
vesis in the deceased, e.g. shares in jomt stock 


companies or bank deposite, jt is co t 
o ake Gut, itas o adminai ton Ibnited 
i RAT Dart OfThe property TBE Peal TNE o 
which vested in the manager or the father. 

47 Bom.L.R. 862. 


aLETTERS PATENT, CL 37 —High Court— 
* Rules—Subordinate Couris 


to it 
HIRABAI v. Beare P: £7 Bom. LR. 809. 


C tthe See Bompay Rents, Hore 
Rani an Lenore House Rates (CONTROL) 
.. 47 Bom.LR. 294, 


LIBERTY of the subject. See Co 
or Soins ny or vas See A, oo, 
i L 


1945)  ° 


LICENSE, gn of, by E SP See 
= 516. 
we » 

LIMITATION. Statute of limitati E 
Poe efect of—A. pplication of sigh sta statutes to 
‘suits filed after their promulgat wh—When re, 
trospective effect given and when not given 
Bombay Primary Education Ace (IV of 1923), 
Sec. 26E(1). ° 
€tatfites of limitation must be given 
trospiective effect®in the sefise shat ge ma 

be appled to all suits filed after they 
into force. 


if given a retrospective aff destroys a cause 
of action which was Le 
makes it impossible for party for the exe 


a A 


joe ee 


ON ACT (IX of 1903), S. 10— |. 


e mit emea in trust any specific purt- 
press trustes—Consiructive trustee— 


trustees, although 

that particular nomenciature is not employed 
sep ie near specific i f 

a is one for a 

purpose that is either actually and specifica Hy 
ent aR a purpose fee SA, Kena the ae 

ment ora spe-° 

certainly 


cified terms, can affirmed. 
There arc cases known as constructive or re 
sulting trusts, where although no express teust 
is greated, yet a Court of Equity from 
conduct of or fath reposed in 
them or in of the case 
‘raises a trust or imposes an obligation in the 
nature of a trust. Under Engliah w, they are 
as much trustg as express Indian 
ction 


Trish Act, Daraa. cases E ar 
between trusta created by the act of parties 
and certain obligations which are not trusts 
but which are considered to be in the nature 
‘of trusts. It is the former and not the latter 
‘clasa that is covered by s 10. . i 
SOONÍERDAS v. LAXMIBAI 47 Bom. L.R. 934. 


——S. 15—Period of limitation Excision 
of time—Period during which injunction re? 

mains in force—Whether deduction allowed. 
On February 23, 1920, the defendant tek 
certain property, which the plain- 


on November 10, 1932. On 
25, 1932, the plafhgiff sued to re- 
of the plana marie 
to, deduct the talion 
Te Ta unda 6 1 of tha ehan Litton 
0,1 under 
1908. i having arisen whether 
theSplaintiff was so entitled tp deduct :— 


Held, that the plaintiff wes not entitled to, 


GENERAL INDEX. 
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LIMITATION AC", S. 15—(Contd.) 


ay ee Oe ee ee Se e 
pemu ete was 


47 Bom. L.R. 1 (P.C.), 


o——S. CULTURISTY 
ae , & 72 47 27 (F.B.). 
se LIMITATION Act, s 19. 
e 49 Bom L.R. 260. 
ey 20. See “LIMITATION Act, s. 21(%). 
e se 47 Bom. LR. 470, 
——S, 2163 a 


Sata oe ana (9); of the Indian Limita- 


eer noro orea an oe 
i manager omt y 
riage time makes an 
ment, or within the meaning of sa, 19 


person 
payment occupies the manager 
ot ths family for the tne bang If there has 
been a severance of et ee ee 
members of the y, sube., (3) does not 
app „2nd gvdh though the debtors hability 

incurred by or on of dont 
ial, its manager fos the time being, 

Siig opt item yee a 
Ghee phen the Goo or ality, bad ben 
@ncurred, has no powg to a 


Gt oe aks ere patient os eon 


the period of 
KASHIRAM v. BHAGA. „o 47 BomLR. 470. 


oe E 


a A Limitation Act, 
1908. _In such a case, it is esential that one 
should „derives his to be 
from the other ; the 
daims through the other ıs not enough. 
@PARIDAPPA v., SHIVALINGAPPA. 47 Bom. L.R. 962. 


——*.$.29(2). See DEXKHAN AGRICULTURISTS’ 
RELEE Act, & 72. 47 Bom.L.R. 27 (F.B.). 


ues 1—Gift—Voluntary—Induced b 
undue i ? Voia PEER of lim 


A man 


See eee 


-limitation ie 
the fact @ntitling theg 


from the 


1150 


e s 
LIMITATION ACT, 8, 29(2}—(Conid.) 
tiff te have thé deed cancelled orsset aside 


known to him. e 
RAMCHANDRA v. LAXMAN. 

47 Bom.L.R. 274 @.C.). 

——-Art. 120. See LIMITAT Act, art. 144. 

A . 47 1102. 

e 

——Art. 141. See LIMITATION Act, art, 91. 

. 47 Bom.LR. 274 @. C). 

—— Art 144. See LIMITATION? ACT, 028. 

Os 47 Bom. LB. 962. 


——_—Decrese ter of os Hindu 
oniy A fled rng prope swith 
boundaries in sale c 


on of 
proper artide to apply ine art. 144 and 
art. 120 of the Indian om Act, 
VISHNU v. VISHWANATH. 47 Bom LR. 1102. 


s 

Art. 178—Indlan Arbitration Act (X of 
1940)* Sec. 14(2)—Letter by arbitrator to 
Court for fling award—Period of Hmitation. 
the Indian Limitation Act, 





JAYANTILAL 7. CHPHAGANLAL. 47 Bom. L.R. 317. 


Art. 181. . See Procepurs Cone, 
Then in ŒB). 


Art, 18A ` See cei Procepurs CODE, 
a 54. 47 Bon LR. 447 Œ B.). 


Art. 182(5)—“ In accordance with law” 
«Interpretation, 





a 54. 








“in coordance wth faw ” ‘aw 


anne Oe XXL e BO) o r. 
ETR 


16 are 


pe te an 
an order ie r, nona 
not, of notices under proviso 


J 47 Bom. L.R. 104. 
— Decree against judgmeni-debior—Exa 


. THE BOMBAY LAW 


\¥ 
ive atts 


LIMITATION ACT, Art y Cont 


ftom ii gs his i menee Dae aiue 


more than afier decree—Civi Pro- 
cedure Co Aa V of 1908), Sec. 145. ” 
d sought be ae shim alone 
fn td ex 

ean soberly, be against hia 
‘surety even though than thrée years 
have elapsed Gince® the of the décree. 
In art. 182 of the Indian Act, 


to 
the expression “ distinguishing ; of the 
cada The as payable or deliverable by 
The Hest Parts 04 the too pamierphi 

of Explanation I provide‘a clarification of or 


The scope gf the Explanation cannot be used e 

in the scope of ee 

VYASRAO v. RAMCHANDRA, A 

————Decresa—Execution—Step-in-cid of exe- 
cutione-Proper Cowrt—Swit jor 

that attached propert 


irda ato tment- 
debtor—Whetker uch nit is stebimet 


ton” iachades 
Code (Act V of 1908), 


Sel Ooo Pery 

O. XXI, r. 63. 

i ee O (5) of the Indian 

Limtta may y there must 

me Eee mag A cation made im 
th law; (2) the application 

moe De made fo tie : 


“to take some in ald of execution” can- 
set be tad independently of the weed ‘appll- 


eras cond * ication” in the 
not include a filed under O. XXI, r? 68. 
A nut fled by a deereeteider, wider Q) 
*XXI, r° 63, Civil Procedure Code, 
obtain a declaration that : 
Serer ge crag aie eee 
attached is A Hep ied Df extctitha tt 
in the is (3) of the Indian 
Limitation % 
SET od eat t ie arts E 
a “proper j pur- 
Doe A e amar 

yp. KARLINGAWA, é 

848. 


~ ¢ 
PR | . 
LIMITATION ACT, Art. 182(5)Y Costa.) 


ae at recut 


If there is an applications tefe mms 
from the dateof the final order passed thereon. 

‘Where an application fo: execution is dis- 
missed by the lower Court, the gourt 
« ia thee , and indeedethe only, . Court 
which can then execute 

An against an order di fin 
application for execution is an cation 
„according to law to take a in ofeeze- 
cution of the d and, time runs from 
the date of the a s rder. 

Quære, whether it is n that a step 


ANNAMALAI v. VALIAMMAL. 
47 Bom. L.R. 956 P.C). 


LIMITED PROBATE, grant r See SUCCES- 
SION ACT, a 214. 47 Bom.L.R. 980. 


LOCAL AUTHORITIES LOANS ACT (IX of 
1914). See MUNICIPAL ACT p. Po 
s 7 


* LOCAL INSPECTION. See CIVIL ¿PROCEDURE 
Cow, O. XVII, r. 18. 47 PonL.R. 95. 


MADRAS GENERAL SALES ACT (Mad. IX 
Of 1939), how far wltra vires. See ULTRA 
VIRES, ? 47 Boa L.R. 629 @.C). 


streets, 
in public streeta. See ELECTRI- 
47 Bom LR. y5 P.C). 


MAHOMEDAN LAW, CE— 


MAINTENAN 
nom e of sons by father—Whether se- 
mainienance con be demandgd when 


to live with him 


cause. .. 
DINSAB #, MAHAMAD, 47 Bom LR. 345 
MAHOMEDAN LAW, MARZ-UL- MAUT— 


Incidents of—BurdeR of per 
Under Mahomedan la the ial 

Marr-ul-Maut is the dibjective 
of the donor 


cal incapacities 
tlic mpa lie but "aot dnfallipie aigna Fe een coor ty thom CNE 


N, Enema vex. , ae 


MENE SOE be hee t 
: Te ro l i 
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Cae LAW, MARZ-UL- MAUT— 


f $, 
issi or e ti sina qua men e Mair aai The bur- ° 
in aid—. E of ion—Dste | den see proving the exiatence of the 


donor's 
at the time of the gift lies on 


Court obtained—Widow weither Iggal nor certi- 
ian of minor daughter—Validity 

of minors share—Civil Pra- 
of 1908), O. XXXII, r. 7. 
widow ddtain- 


ficated 

of sale waves, 

cedure Code (Act 
Where a 


1508, erecta a saledes in favour of the 
mortgagee who had i 
sale of tha land which 
ee Sa 

as guardian ag litm of her minor daugh 
‘the sale-deed is void in so far as it 


to sell the lands in the absence of - 
ment as the | or certificated of 


47 Bom.L.R. 803. 
MAINTENANCE decree—sCharge on property, 


EA ne decree sor maintenance does 


not state y that on the failure of the 
a rrr pay the amount the de- 


Get en be ad execute by sale,of the charged 
porem t tes a chargé o roper: 
E the decreesholder has the 


es specified and 

t to brin te med to sale 
neht to Dr [ proceedinga and it io not neoe 
R sae, ior ane te 


KALLA v. PARAPPA. 47 Boa L.R. 821. 


MAJORITY ACT (IX of 1875), S, 3. See 
GUARDIANS AND WARDS , & H. 
e 47 Bom.LR. 83. 


MALICE, plea of. è ° 
there is a question of malice every- 
Ae alaiye <0 e enta da OA eran 
"down to the very conduct of the defendant at 
the trial, may be material. 
BELL v. ROYAL WESTERN INDIA Turt CLUB, 
47 Bon L.R. 916. 


MALICIOUS PROSECUTION—Judgment in 
proceeding—Adnéissibility of suck 
judgment sey civil case—Elemenis of aciton— 


ton—Criminal ceed 


ae fe Sree aoe 
denon, but only that part (the gadget 
ae o: 

the and order 


where- the 


P . 

* THE BOMBAY LAW a o "Ivot XLVIL ° 
e. ry . 

MALICIOUS , PROSECUTION—(onia.). - 
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MALICIOUS OTTON (cone yp 


in the first Court had been ee jah as a final and conclusive one. It, 
prosecutor by false or Se; o Acie Sone ae i 
The fact of a cio pent discontinued og if the accused perdog has 
eee oe ee ae ee Eee by 
evidence of reasonable and probable cause fos 

the prosecution. 

An action for malicious prosecutich lies not 














alte. such proceedings are civil, e of shofang eihat prosecution 
tae et ihe law M mblion, |in the It is for the civil 
and the: law ia anly set -in motiv by an E however, go into all the evidence 
peal to some person cldthed with judi and @ecide for itself whether there was want 
puibonity in regard to tbe ia question. | of able ane probable cause for we Pro: « 
thew in motion eg the yao Pa a ot a ee ae 
against t is . prose- 
however, that he should be a | cution was instituted the plai 


ere to the ae In the’case of mali- 
Soe eee eee ee 
name o: Hie Eig tie paion: Hable ia- he 

to instigation the proceed- 


e one in the exercise of his own 
gist & an action for malicious prosecution is | genuine ef on reasonable grounds 
ee Oe ae ee te in are justified. a cri- 
A person who simply makes a candid the 


was sufficient to render a prosecution reason- 
able and justifiable. - : 
Ihe question of reasonable and probable 
che does not depend upon the actual exist- 


trate acts of his own motion and not at 
i ence but upon a reasonable bona’ fide belief e 
existence of 


instigation of the person giving the informa- 
ee ce ee 


“The em Penn “cngsinel. charge” inctudes afl in- 
mor the pabi kos of liberty to penon. 

foe ee Ge lows of liberty to 

At the same there are many 

which the State bap iid down for the publ 


convenience and of which the infraction is 
punished by a fine but which camnot give 


his trustworth: 

furnished to him by others and accepted by 

him as true. 

No action will He for.the institution of legal - 
destitute of reason- 


rise to an action for malicious able and e cause unless they are insti- 
on the ground of acandal to reputeti tuted y, that is to say, fram some 
a man’s reputation would. hardly wrongful ce means the presence 

er because was against for | of some -improper mo t 


: j legal procese 
or keeping.a in an improper place for some other than its legally 
thees cane however if, the prosecutor set een wae a ee 
the law in motion maliciously amd without Apart, therefore, from the evidence directly 
reasonable and probable m eee P Mainil or improper ill-will towards the 

on will plain or improper or indirect emotives ac 
No action for malidous ition, cna ed tor, or in the .absence 
any other malicious which involves plaintif cin ‘ho rely up ibe 
dictal : any between wine Ce eae oad piogebie. au 
the *parties will lie, until or unless the pro-4 as in cages sufficient *e dence Gr aisle 
proceeding has been 


to jury. 
nated in favour of the person complaining The abpence, of resonable end tobable* 
of it, Sometimes, however, from the circum- | cause and malice must, ehowever, mate a 
order to ytduce 4 So long as legal 


or 
° aw no action lies on ; ble UES n arome penon no improprie- 
that they beerni. wrongfally indbutet: ty of motive qn the part of person insti- 


1945.) e 


ees al Ta ? 
př i t 
MATACIOUS prey 


tutipg, thee is “im itself y 
oe 2°B Y Municrafity., ° 
47 Rn LR. 304. 


hts—Mahce—Want pf reasonable 
ie Cage for prosecution. 





Tres 


hgs been 

gale te a emia eae te cate Te 

initiator of a malicious @rosecution. But 

malice alone is not ee ee 
e 


MAMLA’ 
1906), S. 23—Revision 
eppiicant—Period of It 


applicant 
Civil Procedure Code (Act of 1908), 0 
XXII. 

Where the applicant dies during the pend- 


of the revisional Spiele 
Courts Ari, 1906, 


the 
from his T s 18(3)). 


Order XXII the Civil Procgdure Code, 
1906, does not apply to suck a preceding 
HAFASJI v. MANGALGIRJL 47 Bom.[.R. 845. 
epee of joint Hindu family, acknow- 

a a payment by. Hinpu 

Law, O 47 Bem.L.R. 470. 
” MANAGING AGENT, ion on payable to to, 
bias liable to excess Ex- 


cass Paorms TAX ACT, a 4 E Tk 
MANDAMUS, writ of See SPECIFIC RELIEF 


ACT, a 45 47 Bom. LR. 500. 
MARZ-UL-MAUT. See oun . Law, 
MARI-UL-MAUT. 47 Boto.L.R. 351. 
MEMBER, expulsion of, from a club, See CLUB. 
ii 47 Bom. LR. 916. 
MEMORY, refreshing o. an By y panch wi Sens, 
See Evipence® Act, s. 1 


MORTGAGE, sale by mortgagor-—Purchasere 
portion of purchase money to pay off 
Bore hacer a not a debtor of mortgages 

ead owint, of money to pay off 

sich encumbranct, whether aytecedent, debt— 
; eee SORS, Tights of, to tmpeac aliena- 


A person wbo tuys equity eredemption In 


and 

feos i Poel a portion of LB coagjdere 

Hon amoy 1 Pay the moftgage is under 

indebtedness to the mgrtgagee for the 
amour, ` 


Such a pemon, if a Hindu father, cannot 
make such’ payment an antecedent ‘debt if 


R MẸ pnus 


GENERAL INDEX. 


.& 15 of 


° 1153 


MORTGAGE—(Co#fd.) 


ee ee eee ae 


i done 
“he period option. t is doubtful if the 
who objects to the ali@nation of the 


“Bopery comes Paiute: bat’ E ike ec 
after piel peter! but during the life of 


aechild conceived before the aliena- 
tions is en to contest the alienation. 
SHRI Upast v. SURAJPAL, 

41 Bom. LR 599 (P.C). 


+ “Wheth ial subro 
—+_——subeogatio 3 er part: t+ 
A seating 10 pe Somes toe 


Fait of bros Such a es of the 

t on applies i 

3 > the statyite or the sap acne 
wW. 


ORAM v.e KIRÊYANAND. 
47 Bom. LR. 603 @.C.). 


MUNICIPAL ACT (BOROUGHS) (Bom. XVIII 
of 1925)—Borougk Municipaltty—Provtident 
funds of its employees—Investment of funds— 
Authorised securities—Indian Trusts Act (II 
of 1882), Sec, 2Q@—Local Authorities Loans 

(1X vf *1914)* Debentures issued by Munici- 
baliiy—Investment of funds in uo deben- 


A Municipali under 
fhe Bombay Municipal Act, 1925, 
ia at liberty to invest the ident 
at a employed. a Aea mee Dr t 
under the Local Authorities Loans Act, 1914, 
and is not restricted] to secprities mentioned 
in a .20 of the Indian Trusts Act, 1882, in 

where the Municipelitye not make 


cases 
itself a trustee in respect of 


—-—-&S, 15—Persona designata—Orders pass-° 


ed by—istrict ri hoes eee inguiry. 
The High Court urisdiction, under 
eH of the Givi rocste Code 1908 to 
committed 


Distri 
Gain m (es. a et es 
hether he exercises 


in 
in the exercise of his furisdiction. 


KEsHAY vy. JALGAON MUNICIPALITY. 
e 47 Bom. L.R. 801. 


. 114(2)—Compulsory acquisition — 





Land = z for street—Principles. 
Per Stone P In view of the construc- 
tion which been put upon a 114 (2) 


of the Bombay Municipal Boroughs Act, 1925, 


R. 1257) enabling acquisitions to be made 
have no continuity of or scheme for 
the construction of houses to form « 
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% 


—(Conta, 


a new the com d be pronen ee 1881, 
eae pulsory powers fhopl eat 


ARAL a LAND ACQUISITION OFFICER 


pens Ai 
47 Bom I2R. 95. certain anait 


- : we ` 
a. a ee . 
e . . 


THE BOMBAY LAW REPORTER. ` | e (VOL, XLVIi 
pel at ACT (BORBUGHS), 3. 114(2) necon p TR ACT, S. 98(g) 


y need not 


a na "beg ad 


satiafaction of 
———S,. 219. See DEFENCE of Inbiu RULE ] 4o such uncodditionsl a Gay a le 
38B, 47 Bom. L.R. 87 ee eee 


MUNICIPAL RULE 380—“ I 


"Goods 
manufactured within Municipal, iis—Goo 


imi 


as 
taken out of such limits for want A direct as- | NOTIOR fog 


sage ią, Municipal lientis—-W hether 
brought in ope within Municipal Emits liad 
to terminal t 


aoe blication of, in villages, 
In T. 380 of the Anedabadt, Municipal See Br o anon Rom Lie 
import’® means 47 Bom. L.R. 


auat mestic tribunal. 


Perot Bart v? BANDO. 47 Bom L.R. 336. 
ee Ce action balere a do- 
47 Boa L.R. 916. 


Code, the word “ "> means “to bring 143. 
eet od Municipal limits from a 

pia its boundanés,” irr of OCTROT dy, levy of, b Kae moan See 

deration as to BomBay Boams Act, & 

were minufachured within the Munidpal Ik a eee LR. 898. 
mits how long they were outside those limits : Š 

and for what purpose. ORAL reference to trial Judge for arbitration- 
MAGANLAL v. Ana a7 Bom LR. fe. See ÅRDITRATION Act, a 4. 47 Bon L.R. 388. 


MUSSALMAN WAKE ACT (XLII of 1928). 
See COURT}FEES ALT. 47 PLR 859. 


MUSSALMAN WAKE Sn ney 
MENT) ACT (Bom, XVIII of 1935). See 
Courr-Fras Act, 3, 7(iv) (c). 47Bom. LR. 859. 


NATURAL JUSTICE, rules of, *applicible or 


meetings of stewards of a racing cuh, See 
CLW. 47 Boo RR. 916. 


NEGLIGENCE Damages Rule in Flint is 
pitted ig Court umhin of fact—In- 
terference Appeal 


CO ae Gaia Waidin aera’ 
wit a ory, and. Kial Judge een Dave 
ess experience ia Cag aig ia epg ea T 
than ‘have Judge in England wie Such | a a 
very 
85 | of the rule stated in Flint Y. Lovell 
935) 1 K. B. se cee net sey ee 
Appeal Court 
Rashes na a wood 
decision of the trial 
thons of fact. 


Fanon ori e 
eon upin 
‘The advantage which the trial 


J enj in ha seen and 
male ati anii of local conditions, 
such sails 2 be A 


on featters 
competence. To hold thèrwise A 
deprive parties of the. benefit of a right of 
ee a R ee 
ORDON. 


SUBBIAH REDDY v. 
° 47 Bom. L.R. 959 (B.C.). | “accused 


NEGOTIABLE INSTRUMENTS ACT (XXVI 
of 1881), S. 7. See CERQUE, CeRTIFICATION. 
° 47 Bom.L.R® 578 (P. C). 


——-S, 98 otice of dishonour—Uncon- 
ditional pr e to pay—Whether promise can 
be express, 


Under 2.998, cl. (g), of the Negotiable In- 





ORDINANCE H OF 1944—Whether ultra 
virea—Emergency to make laws or Ordinances 
—Specicl Courts, creation of—Construction of 
enacted words—Choice of Courts, whether can 
rest with oar Tapas 

Ordinance II of es ia a valid Ordinance. 

The questjo ther an Ordipance is intra 
mes te ie tae Somat depend Da oma 
aideratiops of ere or of policy, It 








simply examining the language 
ofehe Government of India Act and of com 


construing words 

concerned with the policy involved or 
the results involved, injurious or_other- 

wise, whjch may follow 
e language used. 


giving - di 
accused has beef arrested and 
crime as to the choice of Court 
try_him. . ° 
There is the 
Parliament i 
eet A a e mus rest with an 
a ae i no mana y 

be conferred in 


i oss eee 


at 








But once the person who his issued an order 
for detention regular in point of form im 
ments it by an affidavit in which he se 
on material laid before him he a his 
mind and came to the conclusion that the de- 


tained person to be detained for reasons 
ae ling Bale or romao 
onus on the person 
most i ei mage, beem bang 
saad th to d. 10 (1), of the Ordinance the on- 
1f method of escape is to show that the glleg- 
ed order is in fact no order at all 
| EMPEIROR y. GAJANAN. 47 Bom. LR. 669. 


e-s Satisfaction of par pe FPE s 
without his 


reed MiGe ee aed ee the 
Eee cel ota ay ey a E 
Provincial executtve. 


tion to the 
EMPEROR y. as 47 Bom.L.R. 674. 


———-_—_S.e 10. 
In a case in which the order for detention 


of form and in which an 


is regular in 
affidavit has showing that the 
mind of the has been ap- 


ied to a consideration of the case, it is eta- 
the 


question the grounds 

motive the making of it or for calling it in 
eee ee 10 of the Ordi- 

d proved 


. nance, unless it 
been b t about by 
ee fraud gee some Si thé order 
not apply to was purport- 

al tote aned oed iE a 
EMPEROR y, GAJANAN. 47 669. 
e 
——-sRestrictio€ and Detention Ordinance, 
1944-—Order of detention—Detgintng authority 
—Caore and caution before isune er oes 
risdiction $i Court to look into 
order—Criminal Tribes Act C(t of 1911), 








Evoke into, 


1945.) ‘ d * | e GENERAL INDEX. are 1155 
~ e > 
ORDÎNANCĘE I 1944-—( Contd.) * ORDINANCE IN ÔF 1944, S. 10—(Comrd,) 
nor , 28% ar exercise of the diacrefion |° Section,10 of Ordinance WI of 1944 provides 
cael e E  c na t ne order made under the Ordindnce shall 
the peace, ord and good 1 r called in question in any Oat ae 
A ball have power to make order 
EMPEROR v. BENOART «LAL SARMA, under a 491 of Code cf Criminal Fro 
. 47 Bon LR. 260 P.C) ve een of any order made or 
Q ANCE II OF 1944, S. 3—Order of de- Sa air pern eab at ee 
tendrom passed bye Provincial STROT. The jurisdiction Court under the sec- 
dity of — tion between trial by Cost and | tion is only taken away provided the order on 
the reason ling eee oe Ore which the is relying is an arder 
Of oe enon: Sir wenden ee Carn Ordinance.” It must be made 
X “under = detaining authority in the proper ex- 
dinance III of 1944 is point of form, oe ae it yess ot be ee ees 


“merely in the col e exercise of its 

or if the ove eied the 

power given to it ynder ee ae +The 
d ait all the cules or ore 

ae Le dae Ordinance and obeery- 


e It is not open to the Court to go behind the 


as to the sufficd of materials 
dhe order. 


wide powers are given to the ex- 
Majesty's opp Si 


a 


Sf eee aula 
in free fo the senpe ad oblet of Grinany 


bad 
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ORDINANCE DI OF 194, S. 10-°/Contd.) 


Hence, an order by the 

Governnfent under HI of 1944 is 

ae a ee eee 
with the oe 

ete eaten aac Bt E x 

piorra ions of the Chiminal Tribes Ac 

Wen ths bantal oder peee sis bad: We 

subsequent order directing it to continue œn- 

not validate it 

EMPEROR 


v. BAJIRAO. + 47 Bom LR. 05, 
e 


—— 6, 11—Whether ultra vires—OMder of 
detention, vgidity of—Whether defective order, 
can be cwred by cates pia valid prder—Order,, 
of detention against diegu—Valid order dwt- 


facyym or the bona 
fides of the or the fact that the efficer? 
of Government must naturally be in 

of information on the subject does nof amount 
to “ the abe ea Slat it 


eS eat oF 
Even if in cases in which it ia 


ds themselves especially irs, cases 
oe eth the sufficiency of the grownds 19 not 
E te the Coma 
An order for detention can be passed against 
detention. 


detention. . 
BASANT CHANDRA GHOSE v, EMPEROR. 
° - 47 Bom. L.R. 396 g. .C). 


PANCH wi 


mess, refreshing memory by a. 
See EVDENCE ACT, 8. 159, 


of 
47 Bom.L.R. 992. 


PA NITAMA ai “parade—Oral 
Ml iene by witness 

Although ‘ender 6. 63 (1) of the Bombay 
City Police Act documents containing state- 
ments of witnesses made upon the police in the 
course of cannot be tendered in 
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x ‘e Ls Vs 

e z ey r + 

ya \ * (vo. xtvir 

A e 

PANCHNAMA— Contd.) 5 . 
erence on inal ta ° 

enia ite recorded ® the 
rer el arg ee 

course 0 

are Aaea in, evi 
echt tie gis a E es 
ae ie ee ue A et Re ee 
ence Act, 1872. 
EMPRROR v. MAHADEO Dew 


a BopLR. 992. 


PARLIAMENT, Inmperial—Powers of legislation. 

Imperial Parliament is supreme and 

farce powerg, to enact laws affecting the liberty 

of emon and the rights of Pi aa ho 

by the subjegt wh any manner 

any reason aoe or vith 

any compensation for the same. 
v. COLLIR. oF BOMPAY. 

47 Bom L.R. 1010. 


ou: 
TAN Buc 


PARSI MARRIAGE AND DIVORCE ACT 
u of aa; S. 2(3)—Desertion—-Husband 
leaving kouse with no intention of returning 
back—Husband arronging with wife to have 
his meals at her house on monthly paymenit— 
Husband staying at wife's only for meals 
—Whether desertion ed when husband 
started apg ae at wife's house. 

Where d leaves his wife evi- 
dently with the intention of not returning to 


her, aybeequently comes to an arrange- 
meat with bef to take Bis meila at her place 
on cerfain pa; ope Poci Dul ion 
y with hee os hee usband, the matrimonial 
ationa are not revived, and the desertion 
on the day on whieh he® 
left her does not come to an end. 
KAIKHUSHROO 9. MEHERBAI 47 Bom.L.R. 813. 


33(g). See PARSI MARRIAGE AND 
Divoscs Act, a. 2(3). ° 47 Bom. L.R. 819. 


——S. 





S, 40 Permanent alimony—A greement 
bsiween husband ond wife not io claim qan 
alimon greement contrary to public polic 

—Void agreemeni—tindian Contract Act tik 
of 1872), Sec. 23. 

A consent, given by a wife to her husband, 
after dissolution of marriage between them, 
giving up her claim to future maintenance, is 

to Ruse policy and therefore void, 
even i it is embodied in a consent order. 


the Parsi ee and Divorce’ 


PIROJSHAH p. HIRABAI, 47 Home 5 514. 
——S, 47. See PARSI MARRYAGE AND Divorce 
Act, 3,°2(33. 47 819.. 
PARTITION DEED, istfation of. See RE- 
RAAG 8S 17( ) (b). 47 Bom. L.R. 970. 


PARTNERSHIP ACT (IX of 1932), Se 4— 
dah terstaie & Aha constitutes. 

the right to participate in the 
Sra of a bysiness is a strong test of partner- 
ship, yet vn that 


ie eed oe ae: 


1945.) : i °% ° GENERAL INDEX. na. A3 = 1157 
~*~ 
PARTNERSHIP ACT, S$. 4—(Conidy 









Sa ance the rela of pointed for ‘that cannot claim as of 
between the r the profita to ba set ate at the end of four. 
e and those carrying on years subject to remission for good con 
mere that in the agreement a pr is dpa. i > 
as “a 2 not sentence of transportation no longer 
alter real nature of e | necessarily. invotves prisoners being over- 
Himauar p. BHAGIRATH & Co. 47 Boa.LR. 809. segs or even beyond the provinces wherein they 
———-S. 6. See Parrnutsifp Act*s 2° sentence of transportation been 
© 47 Bom.LR. 809. it is Eo oger ae ioc o 
` seas, * No 
«3, 59. See INcoME-tag Act, a. 4(2). igatjéa imppeed on the- H ent 
i 4_Bom.UR. 139. | e of India or of the Provinces to provide 
———S. 69. See PARTNERSHIP Act, a C° | OY Wee pete lar Oe rei a : 
47 Bom. L.R. 809. may be sent to the Andamans or maf be 
SA R TT TEREN, o Jant famiy. | pena toe pre hile 
ee 
47 Bom LR. 470. i pe ee mane eiA 
PENAL CODE (Act XLV of 1860), S. 34—| got neasi me lp oo Sel ees a 


“ Common intention "—Whether it inplies re- 
arranged ‘plan—When section. 
tinguished from same or similar intention— 
Proof-—-Procedure. 

Section 34 of the Indian Penal Code, aa 


: necessarily* than 
twenty years and ithe chavict ts ia not necessarily 
entitled to 
KisHort LAL J, EMPEROR. 

47 Bom.L.R. 625 (B.C). 





S. 58. 
e Section 58 of the Indian Penal Code, 1860, 
annk fe cookined 


e ee 
——-—S. 211_False charg 
& gra 
of the Indian Penal Code) end from 


d 


hich? is more general and lese grave. 
&. BAJAJ ` Me Boo LR. 664. 


—Culpable sehari t amounting to 
The ee cupakie Bomicde n nga sm 


47 Bog.bR 941 (B.C). 
_-§. 52—Tronsportatiof for Wje—Kffect of 
—-Detention of prisoner in SEA in Indi. on- 
ers Act (III of 1900), Sec. 32, 
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J . 
PENAL CODE, $. 411. See PENAL Cone, 
a 412. POs 47 Bom.L.R. 63. 


——-—S. 412—Property taken in dacoiPy—Re- 
cent possession, i a 
A mere recent 
taken in a dacoity 
to the presumption that the 
slon is guilty under a. 412 of dian 

Code. In most cases of such possession the 
Presumption would be of the lower offence 
under s. 411. Each case, however, would dẹ- 


d on its own facts, e 
Barangp v. CHAVADAPPA, 47 Bom IF 63. 


PENSIONS ACT (XXIII of 1871) ,°S, 4—Desai- 
giri allowance—Suit es to recover his 
share in received’ by 
co-sharer—Civil Court—Jurisdiction—Provincial 
Smal? Cause Courts Act (IX of 1887), Sch. IT, 
art 3—Jvrisdiction—Small Causes Court. 

A suit by a sharer to recover from his co 
his share in the desaigiri 


ion of 


peson in poases-' 
the In 


HARSHADLAL v. Bar Ica. 47 Bom.L.R. 360° 


——S. 5. See PENSIONS Act, « 4. 
> 47 Bom. L.R. 360. 


-———S. 6. See PENSIONS ACT, & 4. 
- 47 Bom.L.R. 360. 


PERMANENT ALIMONY. Sed PARUI Mar? 


RIAGE AND Divorcg Act, s. 40. 
47 Boma.R. 514. 


See 


P ayes Y 
AcT, s 114. 47 Bom.L.R. 287. 


TERON DESIGNATA, ee Jude one 
ducting election inquiry is, See MUNICIP: 
(Boropcus) s. J5. * 47 Bom.LR. 851. 


PIOUS OBLIGATION, doctrine of, does not 
apply to debts created by Hindu father as 
surety. See Hinpu Law, Dest. 


47 Bom. LR. 945 (P.C.). 
*PLAINT, presentation of. See Civil Pkoce- 
pure Cow, O. OI, r. 4. 47 Bo.L.R. 809. 


(Bom. IV of 1902), 
tatements made by wH- 
e 


Bombay 


POLICE ACT (i 
S. 63—Investigat 


orn under s. 63° (1) of 
ents 


made before the police in 

the course of investi i cannot‘ be ae 
idence o proæcuten, 
TA ie i recorded 


in admisaible in evidence 
ee oe ee cies 
ses at the trial, under s 167 of the Indian 
Evid@nce Act, 1872. 2 ` 


POST-DATED CHEQUE, certification of. See 
CHEQ @ERTIFICATION. 
g 47 Bo LR. 578 (P.C.). 


THE BOMBAY LAW REPORTER. , : 


paoperty 
not necessarily lead, 


* (VOL. xLVn. 
r t 
PRACTICE (CIVIL), appeal—ýecounts bet- 


ween princigal* and 7 
fa iking acount dh a principal Mand 


in account 
his agent controvasy relgting to ordinary 


to 
items of ting does not form p sub- 
Ject-matte for an appeal to His Majesty, Hi 
VIRAPPA v. PERIAKARUPPAN. nS 
- 47 Bo.LR. 608 (P.C.). 


+——+Appea® Cohi—Question of fact." 

_An Appeal Court d never interfere ar- 
bitrarilg without good reason with the 
decision” of tria? Court, and upon questions 
of fact. The adwantage which the trial Judge 
oy in having seen the witnesses, and some- 
times in knowledge of local conditions, must 
atwayse be a aed Where, however, such 

derations not operate, an Appeal 
Court is entitled, and indeed bound, to give 
effet to its own view on matters within ita 
competence. To hold otherwise would be to 
er ee benefit of a right of 


ORDON, 
47 Bom. L.R. 959 (P.C.). 


Findin 
—Trial Court—A 
Council—Principal and 


of fact—Appreciation of oral evidence 
Court—Practice—Privy 
ageni—Accounts bal- 


Second appeal. 

Misconception of real question of fact is an 
iran of la against hich eecoatt appeal! Nes 
RAHAMAT ILAHI v. 





MOHAMMAD. 
47 Bom. L.R. 553 (P.C). 


PREJUDICIAL REPORT, liability of persons 
eecupying house containing. Sı 
Inpia Rute 39(1) (db). 





ipa poreon as offen against s °4 
1a) £0) E not open tly to. 
to peat! e ce by resorting 
to other of the on. 
VISHNU v . pF Bommay. 
e 47 Bop. LR. 57 (F.B.). 
S. 4(1) ba eeper of press—De- 


posit of s orfeiture of security—En- 
couragement ef offence—Approval or admira- 
tion of offence, 


ow 


196) a o 


PRESS EMERGENCY POWERS ACT, 
S; 4) a) Cond of: 


seared agin 
al or admiration. of an ie ol monia o 


the Act Government objecta to pas- 
ECM SEES saeta to 
, open. By y, 


PRESUMPTION, ancient can Si | pro 
raised only for and not copies, Se 
EVIDENCE et 8 47 Bom LR. 116. 


—— Death of two persons in common calo. 
SERCO 
alg ro whether younger person swr- 


Sach 
question*of fact and thé onxs 
es on the party who 


Inon Rue 119 


119(1). 


591 (P.C.). 


GENERAL INDEX. ` à 


of order. S& Derence oF | income Ser oe Ae a 60. 
. 47 Bom. LR. 431. - 47 Bom. L.R. 


PRINCIPAL Ms oe ‘AGENT, accounts 
no appeal lies 
APPEAL, ° 47 


of a 
, ia that if a 
and 


47 Bom. L.R. 625 (P.C.). 


Aea of— 

appeal heard y Pri- 

hen suck application 
application for re-hearing of a case 

whiéh had been heen Heat d perii Dy tbe Tadia 

a e of the Privy Council wil” 

i a cea uh nals, vas aet 

a can 

Se E S at biore them 

had not been con- 


weed by ici and which might have 
safed the eae 
i ae n @Œ.C). 


Document, genuineness” wF 
ginal doçument or DORA copy to 
et z 


It must be «considered to be a rule of 
genuineness of 


PRIVY COUN 
Application for re- he 


necessary to adjourn any case for the 
progai of mich a dome 1E were Oo 


SARALA SUNDARI v. DINABANDHU. 
47 Bom L-R. 571 @.C). 


PRIZE-BOND, where does a, amount to a de- 
benture. Ses Conranns ACT, M3 (1) ie), 
47 Bom.L.R. 660 


PROBATE, limited, grant of. See Succxssion 





Act, 8, 214. 47 Bom. L.R. 980. 
revocation of. See Succession ACT, 
a. 263. 47 Bom. L.R. 571 P.C). 
PROCESSSFEE is ndt pa on a notice is- 
sued under O. Regan 8(b). ce CM Pro. 
qour Conor, O. ST. ; 
A 47 Bom L.R. 861. 
PROCLAMATION of sale, in. See 
Cava, Procepors Cow, O. , r. 66. 
47 Bom L.R. 617 @P.C.). 


Coos, O. Goe ©. XAS, r. S020) a 


47 Bom. LR. 1807 (P.C). 
outstanding professional fee eo 
742 CB). * 


PROFESSION, 
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PROHIBITION, writ of- Writ of certiorari— 
Specific Reltef Act. (I of 1877), Sec. 45—80- 
ernment of India Act, 1985 (26 Geo°V, ¢. 2), 
Sec. 306-—Writ against Government, whether 
competent, 

Section 45 of the Specific Relief Act 1877, 
ee at oe meee ae 


The Court will not ordinarily grant a wap 


of prohibition where the party aggrieved has 


a remedy either by way of a suit or by way of, 


an a 
A ered High Court has nB juriedietion 
to iue a.writ of certiorari 


ie Coveree ot a TS 


` of the Government of Indla Act, 1935 


LADY. DINBAI Petrr v. NogQNuHa. 
417 Bom. LR. 500. 


xy 
—— Where oily a part of the provisions of a 
particular p writ is embodied in the 
enactment of a Be ees 


_ Merged pro tanto inethe statute but con 


the statute the subj or the applicant has 
a concurrent or diternative remedy also under 
pose hae Cad ee ee 

isdiction of the Court to issue a prerogative 
writ in his favour. 


can only be taken away by* 
words in a statute. ay by prem pele 


of prohibiti a pS 
writ p on y 
enactment of s. 45 E Specific A r 
1877. 
JUGGILAL KAMLAPAT v. COLLR. of BOMBAY. 

* 47 Bom.LR. 1102. 


PROHIBITORY “ORDER, disobedience of. See 
Speciric RELIEF ACT, 8, 22. 47 Bom.LR. 460. 


PROMISSORY NOTE, dishonour of. Notice 
S INSTRUMENTS ACT, 


i 47 Bom. L} 336. 
PROVIDENT FUND of a borough Munid cipa- 


lity, investment of. See MUNICIPAL 

( ). 47 Bom.L.R. 867. 
PROVIDENT FUNDS : (XIX of 1925), 
S. 4—G. I. P. Railway Provident Fynd Rules, 


1, 25—Nominalion by a criber—Nomina- 
tion ceases to exist on ge of subscriber, 
Whether r. 25 is ultra vires. 

Rule 25 of the G. I. P. Railway Préwident 
Fund Rules is not «ultra vires the Poyidan 
Fondg Act, 1925. 

ee ee (whois 
not a Hindu, etc.) 
to the G. I P. a provident d a 
to subsist under s, 25, on the 


———$. 5@ See PROVIDENT FUNDS ACT, a, 4. 


47 Bom.L.R. 907. 
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DIA ACT, a 104., 


e i ‘ ) 

(VOL. XLVI. ° 
PROVIDENT FOND: RR Ne Rail- 
way. See PROVDENT. 

° ST Bek RST 


° s 
PROVISG,€unction of. See CONSTRUCTION OF 
Starnes FES 47 Bom.LR. 587 (PLD). 


and wife at oe claim fufure alimony is 
against. te ARSE MARRIAGE AND TY@RCE 
AcT,& 23. © > 47 Boe 514. 


PUBL non of Notification. See. DEFENca 
oF INDIA r. T16. 47 Bom. L.R. 143. 


— of Onder, ‘See DEFENCE OF INDL r, 116. 
e 47 Bom L.R. 431. 


REGEIVER of lease-hold—Duty to discharge 
rent out of sub-rents—Whether priority of 
discharge of head-rent can be varied by con- 


ge eet 
‘duty of a receiver over 
is to ti othe: nedint “out 
ingen rg or parties concerned 
Rit net ee 
modify the legal responsibility thus thrown 


47 Bom LR. 561. 
REDEMPTION SUIT, appeal, Court-feez om 


ee 


See COURT-FEES ACT. 47 Bom.L.R. 400. 
oral, to trial Judge, for arbitra- 

tion. * See TION Act, & 4. 
47 Bom. LR. 388. 


REFRESHING of memory, pa a panch „mt 
ness, See EVIDENCE Act, s, 159. 
Be BomLR. 992. 


REGISTRATION ACT (XVI of 1908) 
S. 17(1)(b)—Deed of partition—Registration 
compulsory if partition is of imthoveable proper- 
us farsi of Rs. 100 in v 

A documen 


(b) of thé Indi on 
gAXMAPPA v. BHIMAPPA. 47 Bom L.R. 970. 
Sa 17(2)(i). See ees Dern. 
Bom. L.R%12 P.C). 


REPEAL of amending statute does int ack 
ae made, See PROCEDURE 
Cong, 8, 60. 47 Bom. LR, 836. 


REPRESENTATIVE SUIT. See Cvi Pro ` 
CEDURE Cops, ©. I, r, & 


REP! 


* 47 Bom LR. 465. 


WATANDAR, suit for 
eaten as, ° See HINDU Law, ADOPTION, 
° 47 Bom. L-R. 121 (F.B.). 


REQUISITIONING of immoveable property, 
whether COVEENMEN Ge 


ultra’ vires, See 
47 Bom.L.R. Fria 
e è 


ve = if e. 


RESTITUTION under a dečree. ie 
PPPE ON TY . 


e 47 Bom. ÈR. 557 PC). 
*e 


„RESTRICTION AND DETENPPN ORDI- 
"NANCE (III of 1944), 8,6. 


of India Act, 1939, that is to say, it the 
say, cuges 
ietin ibe divergence betwee? 


LE. 

‘ 47 Bom. I?R. 42 (F.B.). 
RETRIAL of accused. See CRIMINAL PROCR- 
DURE Cone, s. 308. e 

47 Bom.L.R. 998 (F.B.). 
RETROSPECTIVE EFFECT to a statute of ùi- 


ROYAL WESTERN INDIA TURF CLUB 
R r. 108. See CLUB. 47 Bom LR. 916. 


“ROYALTY under a mi lense. ° See IN- 
GOME-TAX ACT, a 6. PHORLE 5 EC). 


RULE in Butler v. 
The rule in Butler V, PS ne (Abs 2 Ge 2m 


Sores v. on et oe 
fens @.C.). 


Flint v. Lovell. 
47 Pens 959 9. Cc). 





DP aife 
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RULE in Leake v. Robinson. See TRANSFER 
Oe PROPERTY ACT, a 15.. 


47 Bom.L.R. 287. 
e = 
2 . 


Ashwell. 
Behe whether the doctrine of Soer V. Ash- 
ea aa applies to India. - 
47 Bom LR. 934. 





CTION & prosecute, absence of. See 
or INDIA Act, s 270 


-47 Bom LR. R $s Œ.C.). 





arf of of, tls mont See DRUG 
i . ra 7 Hom1LR.392,(F.C). 


SARANJAM lands, suit for declaration that, 
are Khalsa lands. See BOMBAY REVENUE Ju- 
RISDICTION ACT, 8. 4. 47 Bom. LR. 214, 


TISEACTION of dearee, failure to record. 
Ciy Procepyre Cont, O. XXI, r. 16. 

è 47 Bom. L.R. 829. 
SECOND APPEAL, grror “of lew, misconcep- 
oo oe ae See Cav PRO- 


CEDURE Cook, s, 1 47 Bom.L.R. 553. 
suspension of, Ses CRIMINAL 

Papcqpurs Cole s 40L 47 Bom.L.R. 634 (P.C). 

SERVICE, wrongful from, represen- 

tative*sint against society. See 

Qy Procepurr Cope, U, I, r. 8 

e ë 47 Bom. L.R. 465. 


SEVERANCE of jointcfamily. See HINDU 
Law, JoInt FAMY. e 47 Bom L.R. 889. 


. 

SHARAKATI INAM villagd—dCo-sharers—Suil 
by one co-sharer, not the manager, io recover 
dues falling to his share—Survcy settlement 
introduced into village—Inamdar's ar ae to Te- 
jama at survey rates or mamuli rates 
evenus Code (Bom. Act V of 1879}, 
Khoti Settlement Act (Bom. I of 
1880) Sec. 24, 
A Sharaka 


voy = ee 
oven against the inamdar’s consent, the inam- 
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SHARAKATI INAM—(Conta.) SMALL a COURTS 
ea Claim ae 


der can recover froin the khot only the, reve- 





nue due to him according to the revenu rates Te ess—Claim fer ordy teed ts 
Seara V oe 47 Bom.L.R. 376. = a Tipah gr 
ARAM v ITHAL. j 7 37: t peid under 
peetmnption is not a suit’ f ane A ae 
SIMULTANEOUS DEA as to. & *for com j 

Ses PRESUMPTION, DEATH. of dhe Provincial Small Caine a 
47 Bom.LR. 591 C. daim for is woy" 
ec)? for ceita of the money led, 
CAUSE COURTS ACK (PRESIDEN | and as such is not excepted from the cogniz- 


SMALL 
of 

CY) (XV of 1882), S. 41—Bombay Rent Res- 
triction Mct- (Bom. XVI of 1939), Sec.e11— | CURUNATHAPPA v. DmtRWAR MUNICIPALITY. 
Non-complionge withenoti¢e jor evection—Ap- ° Bom. L.R. 38 (F.B.). 
plication for summons under s. 4]—Défence 
taken under r. 11—W het Court has 
diction to entertain s “His own 
occupation,” meaning of: . . 

Tig iction of the ‘Presidency Small 


‘spect RELIER ACT (I of 1877), 8 2— ° 
Specific ey R E aa of Court to 

Te —Civil Procedure Code (Act V “ 
1908), Sec. 64, O. XXI, r. 54(1)—Prokibitery 
order? disobedience af: 


ne ED own secupation” in s ll 
of the Bombay Rent Act, 1939, 
mean occupation of Be odena all per- 


applied for attachment before ju t on 
rty belonging to 


CAUSE COURTS ACT @ROVIN- 
CIAL) (X of 1887 )—PTovinciai Small Cause 
Court—Jurisdiction—Ejectment sxit—Bombay 
Rent Restriction Act, (Bom. XVI of 1939), 


Sec. 11. tained by him to cost. of the litiga- 
A Provincial Court of Sthall Causes has no | Hon, but before the sale could be completed , 
. z : O, 

Ape e the tm tw ed the of defendant No. 1, and had 

tion Act, 1989, apply. ° A itoey pede ked against him under 

FIDALLY v. Bar KEP. 47 Bom. LR. 344, foe , Sill, Freer dare 


»——Art. 4—Amendment by ee cts Had, the Court was not 
IV of 1930 and IX Late 1932—Small C: y eee . 
—farsition Sat : cjeciment— Sa Ute hes mA 
possession of properiy—Defence specific ormance of agreement for sale 
suit ed by s. JI of the Bombay Rent Res- bagless No. 1 in defeating or de- 


triction Act {XVI of ciate . 
_ A suit for ejectment, tg which the is a | net a to the agreement, so as to de- 
éeg. that of fi of the prohibitory 
) oe eae JRTHALAL v. BACHU, 47 Bok. LR. 460. 
S. 45—Mandamus—Prokibition Waits 
fer g aeni i8 £1 of. e 
by a Court of Small Causes, umder | © Section v45 of the Specific Relief Acte 1887, 
mandamus 


art. 4 of the Provincial Small Cause Courts | covers both a wot and a writ 
Be Cores seep Sa i a N E e of prohibition. 





of Fe) and ee ee pir lie r Lapy Drnsal Prrrr v. NoRdNHA, 
possession qwoperty or 47 Bom.L.R. 500. 
for thd recovery of any interest in mich pto- ° Sue : 
- be —_—_" Amy for the time being in force” 
p. CHAMANLAL, 47 Bom.L.R. 410. “ Specific . m equate legal temedy"— 


i Meaning. 
Art. 8.0 See PENSIONS ACT, 8. 4. Ths expression “ y law for the time being 
` i 47 BoaL L.R. 360. | in force” uged in proviso (b) to a. 48 of the 


5 Ga 


1945. ] . .  ° GENERAL INDEX, +. 1163 


e s E . Q ee 
SPECIFIC RELIEF ACT, S, 45—(Cenid.) STAY of suit, pending arbitration. See ÅRBIT- 
. > E RATION ACT, a 34. > 4r Boni RTA: 


or Commoft Law" as STT WARDS pe TiE oh riles goveniig. See o 

„known in England, ie. not ethe statute ° 47 Bom L.R. 916 

but also A ee SUBJECT, liberty of. See CONSTRUCTION OF 
admigistered by the in Bre | STATUTE, Liberty 

{7 Bom LB. 661. 


SUBROGATION, doctrine of. See TRANSFER 
oe Proprart Act, s 92. 
. ° 47 Bom. LR. 250 (P.C.). 








is 
“ye pirne “apecific and erT 


as used in proviso 


le dectrins of subtogation as 
° pounded at Builg Y. e (1910, 2 Ch, OTT) 
application®in India. 

MAN MOHAN p. JARI PRASAD. 

47 Bom. LR. 250 @.C.). 


—of origage. See Moercace, SUBRO- 
GATION. 47 Bom. L.R. 603 (P.C.). 


SWB-TENANT has no fight to be joined as a 
to an ejectrfent suit. See LANDLORD AND 

47 Pom L.R. 118 (FB). 

s 45 is no bar ta the appli- | SUJOCESSION ACT (XXXIX of *1925), ° 
S. 63(c}—Indion Evidence Act (I of 1872 oe 


Sec. 68 —Will—Attestation—Proof of execution 
t, where pido evidence. of both attesting witnesses 


A EE the testator and at- 
taken for enforcing tha satisfac- A pl duly ee eae et 


gengi 
8 
te 
a 
k 
G 


a 

A 

TO 
k 
F 
F 
i 
8 


i 
| 


pE 
ef 

l 
tal 


8 
J 
= 
3 


Ai oma Sena f onl af hea 
——— Where only a part of the provisions of a Fencing Wira ° gestae i 


particular prerogative writ is embodied in| Rona v. KANT e 47Bom.LR. 709. 
the e of a statute the Live i sak : 
o tanto in sta 

oe it in ite fall glory, the only | ier po pria beeen? erm person ane 
thing- done by the statute being in cases | "a : thed 2 portion- or ke me 
covered the statute the subject or the | yet» to her eceased sister's son and 
applicant a concurent .or re ee all dell 
medy alo under the statute apart from er the portion to P's trustees “and 
right ‘to invoke jurisdiction of the Court make a formal 
to issue a prerogative writ in his favour. that it may go to the children” of P. (cl. 10) 


The of pasa e y ; making a will where- 
writ of préhibition is not taken away by the | qos his estate ind ative of the above 
Sacra or apoo the pper Act, portifm absolutely to defendant No. 1, A 


1877. i 
question having arisen what inert did de- 
Juccnat KAMĻAPAT v. p KE R iloz | feudant No. 1 take in the aforesaid poçtior of 


"Held 7 (1) that undgr the tostatsx’s wil 


STARE DECISI¢—A € «Court—Interfer- d not take an absolute interest but ouly 
ence with. decisions of long staging. bd P ite in in the property 

An appellate tribunal dees lightly inter- | him, and he wes entitled to will 
fere with deeisions of long ap p eaula of anteri ase ag e 
in cases where their oe Powers a 

beeing ee aoa eo ‘he fat o| (2) the bequest made fo dl 10 wap a 
their corrections. wall Beet and iat pet Ae imie i 
Govind RAM v, MADAN Gora. mediately born becato® entitled to” 


. 47 Rpa, L.R. 612 (P.C). fe Tete TE Lele: amedal whether “ate 


s ` e 
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SUCCESSION ACT, S. A a) SUCCESSION ACT, S. 214—{ Conid.) 


was alive or dead at the terminatior of the bate of a will limited to the dition’ deiga 
e prior life interest or life estate given to P p  SUMITRARA v. VISHWESHWAR» 


(3) that therefére the property *went to aie et. 3 47 Bom. L.R. 980. 
representatives of V, who-were P and fen- ° 7 
dant No, 1. S. 263— evocation of probatt— Whether 


NUSSERWANJI A GULCHER. 478om.L.R. 911. | editor of keir of testator can gpply to revoke 
egrobaié—Whether only persons cited entitigd 

———S. 114, iL (3)—Transfer of Property | to pbi for r RAA of ta of prebate. È 
Act (IV of 1882), Secs. 13, 15 (befork amend- of an heir of a testator who 
* ment in .1929)—Deed of setilenegj—Gift i? | says thet he is being or is likely to be de- 
favour of unborn E ta of such K Hi feated iftehiserights agajnat the heir by reason 


int’ No. & andon prenden R, by the in posesion of heir being withdrawn by 


nd 
sE 
J 
sai 
a 
abe 
$ 
iii 
Hh 
z 


ormer. On October 30, he executed will, may tove to revoke the probate under 
a deed of settlement, cee settled pro- aA e Succeseion 1936. ° 
pety on Hu to pay during his lifetime one- | SARALA v, DINABANDHU. 
third of the net residue of it» income to bám, ad 47 Bom.L.R. 571 (P.C.). 
and he remainder to piain iiis io. ee , 
ia but if either or Poth of them prede- | ———*5S. 283, 

ceased the settlor, his or their share should | It is not poly the person who can be cited 


ee ae ere before the t gf probate under s. 283 of 
that after the settlor’s ey te the trust the Indian Succession Act, 1925, but also the 
perty should be divided in two equal part, | permon who complains that he is injured by 
and the net income of ea d be i 

given to the sons (plaintiffg for life, and Ped to. a to revoke the probate. 

after their death each part should devolve 47 Bom L.R. 571 (P.C.). 


7 on ie Soe a a SUIT, stay of, pending arbitratlon. See AR- 
ing the settlor’s lifetime, his or their share | BITRATION ACT, s. 47 Bom.L.R. 716. 


was to vest gered in the settlor, and) fe SUITS VALUATION ACT yor of 1887), 
(settlor) was entitled to revoke or vary &. 8. See Courp-ress ACT, iTO. 
settlemeht in part or as a whole’ as the tase F UR- aa a 


No. . , 
1926. In 1934 the «on of plaintiff No. E See COURT-FEES ACT, 8. pe 55a, 


died A arose what if 
defendant ol bee tee ee ed one SURETY, debt created by father as. doctitace : 


Held, (1) that the gift in favour of plain- of pious ob on does not apply to. See 

tiff No. 7e male issue was invalid : Hmou Law, ` 47 Bom. L.R. 945 (P.C.). 
ora ae Teed favour of the 9008 | TACKING of adverse on of one tres 

a. 15 of the Trang. | passer @ that of ano oe ey LIMITATION 

= of Éroperty Act, 1882, as it stood before ita AcT, a 28. Bootle 962. 

amendment : A 

: TAX distinguished from octroj. See BOMBAY 

cos the deceased a Par piaia No. | Locat Boas Act, 8.72. 47 Bom LR. 898. 

perty either at the date of the sett] t 5 

Or at the date of the settlor’s death. * (ail aE Cont, See Comes S 

Section 13 of the Transfer of Property Act, 47 Bom. LR. 733 (P.C.), 


1882, as it stood before the amendment of 
the Act in 1929, ig et ae mpari TAZIAS, right to carry, ree ee 


into and adept for, use in India whas curtailed by electric wires ced in steets 
before 1926 to be tm Engi ngang a “he Sef ELECTRICITY Act, 8. 13. 
rule in Whitby v. Mite (44°Ca. D. 47 Bom. LR. 575 @.C). 


The rule, stated, E ibilia g TENANCY, attornment of. Pade €VIpaNCE 
te foe dpoation of thet poner Ine | omar, EN 
ition of that property r & 
hands gf more generations than one, The gule oa licence o on of. See 
petuities though their effects may overlap. | TRANSFER OF PROPERTY ACT (IV of 
w impot into India Ie Popii “rule in r 
ra ; ye aaa eee yanaeg of Property At 


——S. 214—Limited grant—Debts—Probaie before 1926 to in 

sfimited to c ion of debts. tule in Waitby V. chel,” (44 Ch. D. 85) 
Under 3, of the Indian Succession Act, | or “the mule * double posalbilities. 

1925, it is not open to a party to obtain præ- ' The rule, stated y, is that a pereon dis- 


. è s l1. © 
iS.) 4. * 8 
Se i PROPERTY *ACT, ş. ca 
(Coxtd.) T ux . 


of 
of that 


16 of the Act as amended i intend- 


into India the R a 


obinson ”, (2 Mes. 
X e 47 Bom.L.R. 287. 


8. 52-Lis pendeng Applicability op 


doctrine. zs 
e 


Act, 1882, 


ment in 1929, . 
v. 
47 Boa L.R. 603 P.C}. 
tenance swit—Charge on immove- 


main 
able property soughi—Lis, commencement of — 
Application to file a private award giving 


aa a 
Dae ade are tee oe 
passed in tema of an award arrived at in a 


private arbitration. 
Even if the decree for maintenance does not 


ee an be erecated Uy 


it is not neces- 
file a separate suit for enforcing the 


There is no difference between a plant i 
a maintenance sult in which thereeis a pie; 


vate award w a charge for maintena 

pce ee rtan iodi In each case the 
lis i run either from the date of the 
pint or the date of the aye 
tinues * decree is e com y exes 
cuted ‘br till its execution mes unobtainable 


—~—S. 53 (before ombudnld of £929)— 
Wekjnama alleged to be in fraud of creditors 
pea aes such wakf cable by settlor 
oT 

Under a 53 of the “Transéer of 
Act, 1882, before its amendment in 1 


2 e°@ 
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° 
y tosanother shall not fatter |,trandfer was only voidable at the option of 
the or delr 
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TRANSFER OF PROPERTY ACT. S. 53— 
(Conid: ) 


peraons A wakf- 
executed in 1915 and to have 
been in fraud af creditors not, there- 


Zann FASAN F. 
v, FARD-UD-DIN 
47 Bom LR. 239 Œ.C.). 


e s. bo Redemption decree passed before 
the “ict—Decretal amount pe sin instal- 
menis—Falure in payment of instalments— 


ctuary 
93 of the Transfer of Property Act, 1 
it then stood, did not apply and it was not 


eld, that as in the 1 was no 
special provided for ivi the 
Of a Ob of the Teeter of Pe the terms 
of 8. of the Transfer of Act, the 
rigit to redeem was peg? 


by ad meek belsen the eats Guba, 
by an order of the Court. 
47 Bom.LR. 90. 


v. MANOHAR. 
rier 67(d)—Morigazgee purchasing equily 
of redemption of mortgaged property without 
consent of co-morigagee—Suit by co-mortgager 
io recover his share, of morizage debt—W kø 
ther whole property Hable to sale 
purchases ue 


mortgaged p: 
, Without obtaining the consent of hie 
ortgagee, the co-mortgagee is entitled to 
bring the whole of the mortaaged property to 
Sale. to recover his half ‘hare of the mortgage 


SADASHIV % GOVIND, | 47 Bom.J,R. 114. 
——S. 70—Morigage—Morigas® ` decree— 
Accession made to mortgaged property after 


passing of decree—Whether mortgagee entitled 
to sell such accession for satisfac: 
cree. 


of kis di-e 
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TRANSFER OF PROPERTY ACT—(Conid.) TRUSTEES (Cot 
y Act, * The office ‘of co-trustees ¢is ” a joint o 


Under s. 70 of the°Transfer of I 
who has ob 


1882, a foort- 


deto ee mort- 
the pass 


cree, 
SHRIPAD v. KiASHIBAI. 47 Bom,L.R. 108. 
S. 92—Doctrine of subrogdtiom 


rogation means the 
for another. wat 





in Butler Y. Rice (91082 Ch. 277) 
in Bu v. Rice , 
s Poni application in India. 
Under Transfer of Property Act, before 
it was amended in 1929, a mere 


1 stranger— 
neither being a surety of the nor be- 
ing otherwise interested in the 
in order to succeed gn. the equitab i 


ty 
After the amendment of the Act the right 
Se aie ee ye 


ortgagor has a 
Bene that he be so subrogat- 
ed. The eah no longer he claimed or 
granted as 


ee ee 
ieee EE semblance of 


Ube mae (acts that>maney’ borowel 
a person is used for paying off a 


Saale does ao e entite him to the geri 


Man MOHAN v. JANKI 
47 Bom. L.R. 250 . C). 


——+_S, 93. See TRANSFER ' OF PROPERTY ACT, 
a 60. 47 Bom LR. Gii 


to 


S. 111(b). See SMALL CAUSE Coynrs 
Act (PROVINCIAL), Art, 4. 47 Bom. LR. 410. 


TRANSPORTATION FOR LIFE, effect %f. 
See PENAL CODE, s. 52. 
47 Bom. L.R. 625 (P.C). 





TRESP. adverse possession ofgone, can 
Oo eda aio oat oe See LIMrrA- 
TION ACT, oF 28. 47 Bom. LR. 962. 


TRUSTEES, ap tment of—Body of trustees 
« wact as ones hether co-trustee can act with- 
vui co-trustee assent. 
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f the de- | petent for the others 


SvoL. XLVIL 


‘ e 
ad 


When the administration of a,trust is ves 


in their joint capacity. If any one rê- 
ee ee or 


Hon of the trast. amt ok 


proval of the co-trustees may be regarded as 
the act of alf, Fc eat, Sear or 


reU is strictly proved. 

MOHAN, v? JANKI PRASAD, 

e e 47 Bom. L.R. 250 (P.C.). 
TRYSTS *ACT fll of wee S, 5. See COM- 
POSITION DERD. 47 Bom. L.R. 612 @.C). 


——8, 20. See MUNICIPAL ACT (BOROUGHS), 
. ° 47 Bom.L.R. 867." 


ULTRA VIRES, B&émbay Rents, Hotel Rates 
and House Rates (Contral) Act, 1944, 


ig not stra vires. 
eHIRJI v, FERNANDEZ. 47 Bom.L.R. 294. 


Defence of India Act, > 2(2) (xxiv), is 
ultra vires. 7 Bom L.R. 1010. 


———Order under s. 14 of the Defence of 
India Act, when there is ejectment order by a 
gvl Court. See DEFENCE OF INDA Acr, 3. 14. 

. * > 47 Bom.L.R. 357. 


Defence of India Rule 39(1)(a) and 


r, 39 

Bie Bi) (a) and 39(1) (b) of the De- 
fee a ee A are not ulira virés. 
EMPEROR v, 47 Bom.L R. 339. 


——_——Defence of India Rule 75A is ultra vires. 
47 Bom. L.R. 1010. 


Defence of India Rule 902) (e) is not 
slira vires. See DEFENCE OF INDIA RULE 
90(2) (e). 47 Bom.L.R. 644. 


Income-tax Act, s 4A(c). 

Section 4A{c) of the ee Ancome-tex Act, 
1922, is not ultra vires the Indian Legislature. 
WALLACE Bros v. Come I. T. 

47 Bom.L.R. 153 (F.C). 
Madras General Sales Act (Mad. IX of 
1933)—Government of India Act, 1935, (26 
Gee. V, c. 1), _Federai Legislative List, Entry 

















Nọ. ovini Legislative List, Entry 
O, 48—Scope `“ Duty of excise,” imerpreta- 
tion of. 
The Madras General Sales Tax Act, D, 


in so far as it purports to leyy a tax on 
fisst sales in Madgaa of goods* manufacjured 
or produced in India, is not slira vires the 
Provincial legislature. It falla precisely with- 
in Entry No. 48*of the Proviiicial 


List in the a e ee 
met oo 

A “duty of d i ‘mentiontd in Enty 
No, 45 of brah. oe aae e is 
imarily a upon a manufacturer 
rara lel of. the 
manufactured or’ pr uced, It is a tax upon, 


they form but? one collective 


`% 


x ‘e m $ E: e 
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` | yorDABLE GIFT Voluntarily mode—Undue 

nlf gifi did voluntarily? though jnduced by 
Resecuarosn b. LARMAN is only voidable, but not void 


PRRD Bom.LR. 274 (P.C.). 


ULTRA VIRES—(Contd,), ee aes 


ar ee gig Fel 






the moment when excisable arti manc® of duties referred to in a 4° of 
leaves the or for the first | Paratt Besum v. Y 
the occasion of its salt. irer . . 47 Bom.L.R. 112. 


of collecting the tamis an accjdent of 
tion, it is not of the*essence of the 


administra 
duty of exce’ which is attracted by the mhm age mat gee wh 


Boolbay Lrrigatioet 


inam dharmadaya. See AM 

A i oa ai ed d 
x division of legislative Gane AGRAHAR DAIMA 47 Bom L.B. 839. 

Provincial a or | WIDOW, adverse powesion of? See ADVERSE 
troversy arises as to w the one of the | Possrssi 
cole emp ere ita own, and À ON, WIDOW. . 47 Bom.L.R. 962. 
= onthe oes een ee gO 
tive power in matter a i 
the principle to be applied in det iar | WORDS @ PHRASES: 
what category the falla is to atl Accident." See WoORKMEN’S 


COMPENSA- 
TION AcT, a. 10. 47 Bom.LR. 857. 


“ Acquisition.” See ACQUISITION. 
` 47 Bom L.R. 1070. 


ath connection.” See INcoMm-rAx ACT, 
a 4A(ċ). 47 Bom.LR. 153 (E.G). 


Phot 260 P.C) “Any law for the timp being in force” See 
7 A c RELE Act, s 45. 47 Bom.L.R.1010. 
Ordinance I of 1944. 
Se ee a oneal “Any property moveable or immoveable.” 
net ae A ce a of See Drsno OF INDIA. ACT a 2(2) (xxv). 
the détenu, under the 47 Bom.L.R.1010. 
Tribes Pees 1911, 
"EMPEROR v. BAJIRAO, 47 Bom LR 675.) “ SE ion.” Ses TEPEN Act, art. 
182 (6). ` 47 Bom. L.R. 848. 
UNBORN PERSON, bequest to. See SUCCES- Res, 
sion Act, 8, 113. 4 Bom LRL er aera to lead to the identification.”. 
See Y CHILDREN’s Act, s, 27B. 
—————See SUCCESSION ACT, 8 ja 47 Bom.L.R. 986." 
47 Bom L.R. 287. 
“Charitable purpose.” See INCOME-TAX 
UNCHASTE WIDOW, adoption e by. See | Act, 8. éo) (i). Sae @Œ.C). 
HINDU LAW, ADOPTION. 47 Bom LR. 975, af 


“ Comma intentiGn.” ‘Ses PENAL CODE, 
5 47 Bon LR. 941 (PC), 


cò the use.” See DEFENCE OF IN- 
DIA Rete 90 2) (e). 47 Bom. L.R. 644. 


UNDUE eee ee 
wife. wife. See PontRAct Act, 8 
pee EOQ: 


zt 


8 Voluntary gifi—voidable, 


Yeluntarily, though induced “ Geiminal dai” See MALICIOUS RBOSE- 

_ vidoe lence, aly vida, but tt void CUTION.” 47 Bom. L.R. 304. 
. 4 A 1PC “Damage.” See LAND ACQUISITION Acr, 

i TAN 8, 23(1) (39), 47 Bom.L.R. 853. 


VAKILPATRA, S.). 
See ADVOCATE ae 5 by Ade (Q S9). 
VERDICT. of ju, releregg@ t Figh, Court 
See CRIMINAL 8. 7 

4? Boa.L.R. 654. 


BTORS RELIEF ACT, 3. 2. 4? Bom.LR. 445. 


“Defendant.” See WORKMEN'S COMPENSA, 
TION ACT,” 8. 2, 47 BALL, 832. 
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WORDS AND’ PHRASES-°(Costd.) ` 
inued.” *See INCOME-TAN Act, 


“ 


. & 25(3). 47 Bom.LR. 737 @.C.)y 
“Duty of excise.” Ses GOVERNMENT QF IN- 
DIA Act, LISTS, 47 Bem. LR. 629 (P.C.). 


a 


Employed far the purpose of” Ses WORX- 
MEN'S COMPENSATION ACT, 5, 2(f) (x). 
47 Bo.LR. 8 
“ Further proceedings in a perling reference” 
See ARBITRATION ACT, 8, 35, 47 Bom. LR. £21. 


“ His own eccupatin.” See BOMBAY RENT 
RESTRICTION Act, 3. 11. 3 47 Bom L.R. 825. 


“ Import.” See MUNICIPAL Rue 380. 


¢ 0°47 Bom L.R. $00. 


9 
“in”, SCE AREMAN ACT "a, 35. i 
47 Bom.LR. 421. 
“Tn accordance with law.” See LIMTTATION 
Act, Art. 182(5). e 47 BomLR we 


“Tn relation.” See ARBITRATION Act, s. 35. 
47 Bom. LR. 421. 


s e 
Sf anyo mniler agreed 40 bee 


“Tr! respect 
ferred.” See ARBITRATION ACT, 8 34. 
` 47 Bom LR. 421. 
“Income”, See Boar. AGRICULTURAL 
Destoas RELIEF Act, « 2. 47 Bom ee: 
“Income”. See INCOME-TAX ACT, a 6. 
o 47 Bom. LR. 545 (P.CQ? 
_“Ineome”, See INCOME-TAX ACT, 8 
4T Bom L-R. 345 P.C). 
“ Increase ”. See Excess Pann TAx Act, 
Sh Ini o» ° 47 Bom.L.R. 797. 


“Information likely to assist the enemy”. 
See Derence oF Thou Rute 34(5) (k). 


n~ 0 47 Bo 75. 
* “Judicial act”, See CERTIORARL * 

47 Bom. L.R. 1070. 

, “Justice”, See Cava Procure Cons, 

5 ° 47 Bom. RR. 415. 


a ° “Not being less 


8 


“ 


“ Land” See GOVERNMENT oF INDIA ACT, 
eeina Lior ah 


“ Loss of earnings”, See LAND AOQUBITION 


“ACT, a 2A(iv). 47 Bom.L.R. 993. 
e 
Minerals lying under the Imd”. See LAND 
ACQUISITION es) ACT. 


47 Bom.L.R. 621 (P.C). 


“Misconduct”, See CLuB. 47 Bom.LR. 916. 


“More” reliable data”. 
Act, RULE 8. 


See INCOME-TAX 
47 Bom L.R. 195. 


» 
. 


than 
INCOME-TAX ACT, 8. 22(2). 
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~p: 


days See | or not”, 
_ 47 Bom.L.R. 181! 8 498. 


: * vor. xiv. . 
WORDS AND PHRASES Coig) s 

* “Notis of accideht”. ¢Sé Worrmea’s 
COMPENSATION ACT, 8a 10. gf Bom.LR. 857. 


“ Occasidece By the adjoumment”. See 
Procepurs Cang, O ANIL as e 
° 47 Bom.L.R. 978. 


n 


e “Order”. See Covens Act, Sch, di, 
Act. 11, ° © 47 Bon L 327. 

“ Pero ” See INSOLVENCY Act 
( 8. 89 + 47 Bom.LR. 528 @.C.). 


“ Proceddiggn, tivil and criminal”, See 
of INDIA ACT, a. 270. 
> 47 Bom LR. 985°(E.C). 


Beh e va a 
See LIMITATION ACT, ; 10 


47 Bom L.R. 934, 
noe Reasonably ie See DEFENCE ag INDIA 
Rugs, r. 129. 47 Bom. L.R. 681. 

“ Reasonably cr eek See DEFENCE OF’ 
Inpa RUL&s, r. i 47 Boo L.R. 681. 
“ Received,” See INCOME-TAX ACT, 8, 4. 

i : 47 Bom. L.R. 159. 
“ Requisition ”. See REQUISITION 
47 Bom. L.R 1010. 


“ Righta in and over immoveable 


Big Covenant oe INDIA ACT, 8. 
47 Bom. L.R. 1010. 


“Rights im and over land”. See GovaRn? 
MENT oF INDIA Act, LEGISLATIVE List II, 21. 
47 Bom.L.R. 1010. 


” 


“ Specific and adequate legal remedy” 
SPECIFIC REIF ACT, a 45. 47 


« Subject-matter of the reference”. 
BITRATFON ACT, 8. 34. 47 Bom, LR. 421. 


*47 Bom.L-R.1079. |*. “ Thereon ”. eles a B). 


See HINDU 
.. 47Bo 


n 
. 


“ Transfer ”. 


or P.CL 


See Derence or ` 
® 47 Boo. LR. 357. 


Derence of Inpa Rue 
47 Bom.LR. $44. 


“ Unreasonable demand 
INDIA ACT, a. BM. 


a Ue”. 
90(2) (e). e 


Whether there 
Se 


s 


at 


47 Bom.L.R. 634 (P.C). 
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WORDS, Rip PRASE (opt) seis : 


‘S<Workman’, Seo WORKMEN'S 
Baas! ACT, 3 91) (x). Ipon LR. 857 857. 


WORKMEN'S: COMPENSATION ACT (vit 
of 1923P S. 2—IMegitimate child bora of adyj- 
terong intercofrse, whether-a " dependant”. e 
° illegitimate child of a deceased work- 







WORKMEN'S COMPENSATION ACT, S. 30 
—{Coxtd-) : : 


Course of emplo —Caleulation of wages. 
Under s. 30 of the Workmen’s Compensation 


pported by him. e : 
SANE v. SONAVANE & Co. 43 Bom JR. 832. y 
- © 
irano —Werl eang of. | Eride Qh the imber of daye of continuons 


RRT 3 a Ag compensation 
a al hi m or business” and is a work- money by order of Commissioner pending ap- 
peal—Procedure to be followed by applicant. 


on is made a 
P Aa et eee Fh a Conpemiece, 


fe Pee Of, , notice esl mtb she Act, 1923, fot a stay or for the retaining of the 
ALIMAHOMED v, SHANKAR. 47 Bom LR. 857 oat are r gait katin 
9 
——-S. 5(b). See WORKMEN’s COMPENSATION | 2 the > peep egies ao ae 
Act, s J. 47 Bom.L.R. 857. ti which deems fit for 


——S. 10—“ as of accident” — “ Accis 
dent "Meaning 

The words aote of the anida appear- 
ing in a 10 of the Act do not mean “ notice 
of the details of the accident”. A wideeand 


awarded. 
SANE v. SONAVANE & Co; 47 Bom.L.R. 832. 
writ certiorari. See Curmionans 


E q 47 Bom.L.R. 500 
unnecessary extension to the wopd accident ” |e © 47 Boo.LR 525 (PC). 
which may defeat the claim tos compensation 47 Bom.LR. 1070. 


———Prohibitioa. | See 
i ———S. 30yAwarding of compemation— 


Appeal—Question of law—" Notice of the ac- 
cident ”—“ Accident "—“ Emp ployed jor the 


purpose of ’—Interpretation—Daily labowrer— | s8. 45. 47 Bom.L.R. 500 
e 
e . é se o 
e 
7 —_—_— 2 —- o 
ee e e 
bd e e o 
e. e e e 
Pd e 
e 
. a "e s 2 e s e 
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THE HIGH COURT ÔF BOMBAY: 19491926" 





e 
By the beginning of 1919 the files of suits and appeals in the High Court were 
andes ven GE ae are a The trbuble, really began in 
September, 1818, when the frenzied dealings in piece-gaods resulted ‘in a crisis in the 
matet. Goods in the godowns kept on passing from purchaser to purchaser af ever- 
increasing pricea without delivery being taken, and that was in the end bound to 
bring disaster to the last purchpber. An attempt waa made to adjust the differ- 
ences, but the evil wed tod willespread fdr “that Yo succeed, and by the end 
of the year suits began to be filed in great numbers against those who had bought at 
the top of the market, and could neifher get rid of their purchases nor take delivery 
òf the goods. These suits were all filed as Commercial Cause, and were therefore 
under the Rules of the Higf Court entitled to precedence. The time of the Judge 
appointed to try such causes, which ordinarily would only appear occasionally on his 
Board, was wholly taken up in disposing of them. 

On the. Appellate Side ot tHE High Court for ane tenant anolbg the fiesta 
also got into amears of several hundreds beyond the normal, and a representation 
waa made to Government that it would require the appointment of two additional 
Judges for a year at least in order to reduce those files to the figure at which it was 
thought they should properly stand. ? 

The statutory number of Judges was seven, four were required for two Benches 
on the Appellate Side, while the remainipg three had to diapose of all original work, 
divil and criminal, including ‘insolvency. If ong Judge was entirely engaged with 
Commercial Causes, and another warengaged in the Semiens, titre was uly one 
left to deal with Chamber Mattgrs, Motions, Ordinary Causes, and Insolvency. 

Such was the state of affairs when the High Court cathe under my charge in 
June, 1919. I immediately told Government that I wanted another Judge for the 
Original Sige, aa well as two Judges for the Appellate Side. 

e T had had very little experience ên tha? Side, beyond hearing criminal appel- 
late work as vacation Judge, and sitting for two months with Beaman doing civil 
appeals, but Iefound that there were over 2290 cases on the civil files against a normal 
of 1200, and of these gver OQO were appeals awaiting admission. Of admision, work 
Į bad had.no erperience.* 


*Sir Norman Ma if ! “Death ot the Bombay Hig Court This 
mamay hans on aly 6, 145, Laie sketch by his makes a piquant reading. 
but memory turns every leaf . æ 


. - 


- 
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For the first few weeks I continued with Commercifl Causes On the Origina! 
Side, while Pratt worked off admission! caste and Heaten eat atone fo fear .secong 
appeals. But sooner or later I had tô take the plunge, and lead the First, Court. ° 

I found an experienced coadjufor in ton. Pefiecided that the only way to 
get on with the work was to read the prin ks the evening beforé That of. course® 
might be considered unorthodox, but the cr#minal paperé were always gircul&ted to 
the Judges beforehand, and Beaman of ne&essity “had had to have the civil papers 
read to him. Of course it meant. additional time occupied out of Cout, and it Was 
necessary for my colleague dor fhe time being to undertake the same grind a well, 
and nobly they all accepted the extra, werk. "e o e. 

The rpsults during my firgt year were startling. By theétime I left for England 
in March, 1920, with a ntonth’s privilege leayp tacked on to the vacation, the Appellate 
Side arreats had disappedred, anti thereafter caused me ng dhxiety. Needless to ‘say, 
Government had made no, response to my dem#nds for extra Judges, whether for two 
or fer three. . p 

But'in the meantime suits were piling up on the Original Side; and I had to 
get a rule paed by the Judges that only thése Commercial Causes which were filed 
within a month of the cause of action arising would be admitted as such. It was 
quite unorthodox, and orty justified by the crowd of suits being filed. In 1918 suits 
filed were 2072, and enly 1444 were dispdsed of. In 1919 suits filed had risen to 
3768, and 2973 Were disposed of. In 1920 the figures were much the eame, and it was 


7 


obvious that if armars went on increasing by 800 a year. the High Court would cease - 


to function, beyond dispoeing of urgent businesa. It was only when 1920 was wel 
advanced that Government appointed one Additional Judge. 
Meanwhile the number bf suits ‘filed ontinued to*inerease at an alarming rate. 
In 1921 the number rose to 5439, and in 1922 to 5920. But I had by that time been 
given another Judge and disposals in those twq years reached the phenomenal totals 
of 5127 and 5470. By the end of 1922 a had entertaiged the idea of having sever 
Courts on the Original Side, and disposing of all the appellate work with only one 
Bench, but there were only six Court rooms, and I wanted eight. The room below 
the Judges’ Likrary, whith was used by the Tribunal of Appeal served for one, for 
the other I conceived the idea of clearing out old reéords from one of the récord rooms, 
and while this work was going on I seized the opportunity of clearing out a vast 
quantity of useless records from other rooms. I had suggested to Government that 
an extra wing should be added to the High Court at the north-west corner, but no 
‘potice was taken of that. The work bf clearing out tle records was a big 
and I had to employ extra clerks to do this, and paid them out of the Court 
funds. Without that extra Court the arrears could not have been cleared off, but 
all the notice I received from Government about this was a very caustic remark that 
there was flo nécessity te employ exfra clerks, rhy could not the work have been done 
by the ordinary staff during vac&tions! Such was the understanding m the Secre- 
tariat of High Court @ffaits. I could geb nò additional clerks in the offices éo cope 
with the stupendous increase of work, on the contrary I was asked to make propesals 
for reducing the staff by 10%. I had to spend a lot of time in drawing up a minute 
which showed that any reduction in a staff which was jn urgent need of betig incregsed, 
would inevitably result in the proper working of the High Court becoming impossible. 
During the monsoon of 1922 I used to sit in Chambers on Saturdays toshear Chamber 
matters in which counsel were,engaged. These had ofcourse become much more 
with the increase in the number of suits, and #itheJutiges who had no incen- 
tive for working with despatch, might easily take up two dayg in the week, and these 
extra days I secured for the hearing of suits, but I foun the extra strain on 
< hyself was too great. . 
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In 19953, suf fp nitmbero 6256, the firet-and very welcome decrease, while 
suit disposed of numbered 5759. The tide had tumed.*And I had now only one Bench 
on the Appellate Side®and the hitherto tinheatd of number of seven Courts on the 
Original Side. In 1924 suits filed fell still to 4462, and disposals rose to 6110! 
ThE figures for 1925' were 3798 and 4864. Im that year I had ‘it last ten Judges, and 
I was able to baing back twp to the A fe Side, leaving’six Courts on the Original 
Side. When I Ieft in May, 1926, eni in Sffears were only about 1100, and I was 
even fhinking of advising a ta ey But I did not do 
that. z hd Py . 

If the High Court ‘work Had°been carried ow from 1919 to 1926 in a leisurely 
way, some simple calculatiéns cgn prove coyclusively tbat the files en bott» sides of 
, the Coyrt would have become so blockèd that the Judges woulf only have been able 
to attend to business which could claifn priority owing to its urgéhcy. The High Court 
would have been bankrupt. And yet®if I had®taken nores of*the extraordingty 
measures which I did take to avert the catastrophe, but had contented myself wit 
seeing that all the Judges,.who were allowed to me, worked their regulation’ hours, 
Bp coe ous eve era aay felt we od Lee resi ene a 
of me, as indeed it was, that it was about time I went, as I was old fashioned as 
instanced by the fact that I was not on the and even wrote my own letters. 

I was neither a learned Judge nor a ‘great lawyer, but I’ happened to pos- 
sess the experience and the qualifications which enabled me to get the work which 
was required done, but the details of the difficulties which had to be met, and of the 
methods devised in order to overcome them, would fail to interest the ordinary citizen, 
who remains content that the High Court carries on. 5 

s - e + 
.LĄW OF LIMITATION AND* THE AWARDS PASSED 
BY THE ARBITRATORS UNDER THE 
CO-OPERATIVE SOCIETIES’ ACT: 


EE EL M A EEEE EE ETE E T 
provisions of the Indian Limitation Act, 1908, do not apply to proceedings before an 
arbitrator appointed “under the Co-operative Societies’ Act. The view that prevailed 
in cases of private arbitration was also the same, until the decision of the Privy 
Council in Komduti v. Sassoon & Co.t Their Wordships laid down that although 
the provisions of the Indian Limitation Act, 1908, do “not in terms apply to arbitra- 
tion, they extend by analogy to arbitration proceedings. They further held that in 
the mercantile arbitration it is andmplied tem of the submission that the arbitrator 
must decide the dispute according to the existing law dhd that every defemcé (including 
a defence under any statute of limitation) which woul have been open in a Court 
of law cate ke equally proponed for the arbfitrator’s decision fthle&s the parties have 
agreed #0 exclude that defence. This pronouncément indeed carried considerable 
weight and the trend of judicial decisions took a turn. 

$ It may Be recalled tha the Egglish Arbitrat®n Act, 1889 (52 & 53 Vic, c. 499, 
-did not mention anything about the applicability of the law of limitation to arbitra- 
tion proceedings and the Indign Arbitration Act of 1899, ‘which was enacted on the 
lines of the English Arbitration“Act, was also silent on the point. When the Engligh 
Arbitration Act, 1934 (24 & 29 Ge V,c. 5), was passed, e. 16, cl (1), was 
ingerfed by which statutes of limitation were made applicable to arbitration? proceed- 
ing 2a tey applied to gfbecings in Cour SURO DOTRINA are DUN aa Dy 
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e 
enacting s. 37, cL (1), which the Indian Arbitnition dct (X of 1 was passed. 
The new sectiin says that the provisions of the Indian Limitation are applieable 
to all arbitrations under the Act. The matter is thus settled by statmte so far a it 
concerned private arbitrations. e ec 

The position under the Co-operdfive Societies Act was fot much ‘in corro- < 
versy as the rules under thé agid Act provided that the arbitrator shall decidè according s” 
to justice, equity and good conscience*® This fmpliedly made the arbitrators*to ake ~“ 
the view that they were not bound by thé rigid rule? of the Indian Limitation Act: 
This view is alo shareé by the Regtstrar of Co-operative Societies (Bombay) and 
in practice awards are passed ignprfhg these pro¥iaibns. Pwe of the awards passed 
under the Caeperative Soneties’ Act came up fer the scrutiny of the 
Rangoon High Coutt in U Kyaw Te v, Co-o}. Town Bank, Henzada1 In 
this case a suit wasefiled challenging the awards prigcifally on the ground’ among’ 
ofbers that the arbitrator had paseed the aWasds ignoring the provisions of the Indian 
S.imitation Act. The lower Court dismissed the suit on the ground that it had no 
jurisdi¢tion to question the award. The High Court in, appeal held that an arbi- 
trator cannot be said to hewe decided accdrding to justice, equity and good conscience 
if he allowed hismeelf to ignore the laws of the land applicable to the matters before 
him and reversed the judgment of the lower Court It also referred to Remdut?’s 
case in support ofits view. In the L&ttera Patent appeal in the said case Roberts 
C. J. and Blågden J. held that the tribunal appointed under the Co-operative Societies 
Act must come to a decisicn, which is a quasi-judicial decision or must make an award 
which has been arrived at after proper consideration af the case. They further 
gaid that if the allegations are that the arbitrators ignored the Indian Limitation Act, 
a suit will at least lie to ‘set aside the award on such allegations, They did not, how- 
ever decide the vexed question as to how far the arbitrator ehoukd consider the law 
of limitation ag they thought tt was a matter’ for the trial Court to decide and 
dismissed the appeal." P 

In Chatra Serampore Co-operative Cradit Society, Lid. v. Gopal Chandra 
Mitra® a ground was taken that the arbitrator under the Co-operative Societies’ Act 
ignored the jaw of imitation and therefore the award was bad. The bench of the 
High Court*consisting of Mukherjee and Roxbusgh JJ., however, held shat the decision 
of the artitrator may be wrong in fact or in law but that is not a ground which would 
entitle the civil Court to interfere in the matter. 

The different views of the different High Courts have raised considerable 
doubts on the question of the appSeability of the provisions of the Indian Limitation 
Act to proceedings before the’ arbitrator under the Co-operative Societies’ Act and 
it is high time now that auch an important matter should not be allowed to be kept 
doubtful any longer. 

Te niay be eaid that a 37°of the Indien Arbitration Act of 1940 does not apply 
to statutory arbitrations. In “fact they are excluded from its operations by s. 46 of 
the Act. See Naħd ‘Kishore Goswdwsi %. Bally Co-operalive Credit Soviety, Lid+ 
This, however, does not come in the way of the arbitrator if he does or 
does pot ignore the provisions of the Indian Limitation Act in matters before him 
and it is, therefore, all the more ‘necessary that, suitable provisions*be made in the 
Co-operative Societies’ Ad by necessary amendments at an early date to remove- 
existing doubts ‘on the subject. A ° 


° ° ‘ . ‘ P. H BANATVALA, 
rd ° . 
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REVISION OF THE, PAYMENT OF WAGES ACT. 

è ee > - © ee e . 

* IN spitesgf everything that the capijalista and*the industrialists may say sigainst 
it, the Payment of Wages Act isẹ very wholesome iece of legislation and under the 
peculiar conditions prevailing in this counti the ñecesity fop placing such an Act 
on the statute book cannot be denied or mipimised. In spite of the fact that it has 
been demounced ‘as a clumsy? cumbrous end cpsfused piece-of legislation, loostly worded 
and iM-drafted, i? is in fact aestraight, simple Act that goes to its purpose with a 
directness of aim which will. defeat all attempts to find’ Igopholes of escape. The 
Act is certainly sweeping and fareregéhing in its applicatbn and approaches its object 
with thoroughness, all the game it will be a mistrke to imagine that it is designed 
ise a o Mat of the tanita ft does*to them 
‘no more than what they hawe done tg laBourers for decadea, Action and reaction 
are equal and opposite and thdee who epw the wigd must reap the whirlwind. It is 
like the swing of the pendulum and we must accept it as such’ *The capitalists of 
copntry had adopted methods towards their employees thdt were unparalleled, in 
history of any country, and thereeis no wonder if it has necessitated an, Act which is 
also without parallel in thé statute book of any country. Desperate diseases can be 
cured by desperate remedies or not at all, and ifthe Payment pf Wages Act is very 
drastic in its provisions the ills that it profgsees to redress were very drastic and 
fundamental also. For such a sweeping piece of legislation the capitajista have to 
thank themselves, . 

It has been alleged that the Act is unfair and inequitable to the employers 
and places a premium on the ills and difficulties prevailing in a country which is 
still on the threshold of its inqustyial possibilities. ¿There ig some truth in this allega- 
tion but there is much that can be said on the other side. 


e 





As already stated, the Act only a ewing of the penfulum. More 
than, two years of its working has ‘many industrial ills which have given 
occasion to the suggested alterati§os. > . 


The first and foremost is the definition of ‘ wages’ in s. 2 (vi). The question 
whether ‘Bonuses’ are included as wages and have to be paid irrespective of the 
conditions governing them, and whetmer ‘notice pay’ is included in thé definition 
of wages are the two questions that are of far-reaching importance and as comsiderable 
doubt prevails in this behalf, what Mr. Arthur Greenwood terms as ‘the agony of 
suspense’ must be ended. The next point is whether the Act applies to the clerical 
staff engaged in the office of a factpry and the fourgh point that is likely to be a bone 
of contention is whether ‘reduction’ in grade is to Be regarded as a deduction or 
fine under the Act. Another point that needs more than pasaing consideration arises 
under s. 9 which seems to give a, free charter to a labourer to desert hig employer 
without notice and with impunity. This ip likely te lead to Saat 
will seriously hamper the working of an mdustrial cencern. in the procedure 
for the payment of wages directed ‘to be paid to be elacidated, and the last 
but not¢the least important is the anomalous position created by s. 17 of the Act 
that no appeal lies against an order rejecting an employee's claim in tolo. 

, A full diseuseion’ of the pros and cong of these provisions and the best lie on 
which they may be amended “is outsife the scope of this article. Having fully set out 
the logic and the pisdom of the Legislature, one cannot resist the temptation of quot- 
ing the obeervations of Mr. J. faJennimgs, the then Commissioner of Labour, Bombay, 
in his covering letter to the Annugl Fgctory Report, Borfbay Provinces, 1937, which 
may succinctly” present some of the points that deserve immediate legislativg orSjudi- 
cial clarification. 

He says; “The is,a difficult one to administer and has numeroys slefects 


. 
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which a series of te cases, brought with a viewsto demonstrating the necessity for 
an amendment of the Act, are clearly revealing. For example, the i igterpretation of 
the definition ‘of ‘wages’ in tha Act in Bombay is diametricall? opposed to dhat 
adopted in Madras, with the result thåt the’ methg pf dealing with bonuses in these 
two provinces is entirely differents appears,” moreover, ta, be no provision, in 
the Act for an appeal t the High Court Ånd in each Province there are mAgy different 


authorities, The provisiofis.of the Act And the hard work put in by the Factory + 


Inspectors has certainly led to wages béing paid regularly in many cencerns, espectally 
printing presses, where formerly wages were often months in arrears. In many cases 
the failure to pay wages “was due to ihsolvency jt has been impossible to recover 
amoyints due to the workers, thes prior rights o debentyre holders and mortgagees 
defeating, any attempt to obtain the mopey by execytion. Some concerns still make 
a habit of delaying Wages fot no apparest -rean and they can do this with impunity 
if one authority undér the Payment of Wages ‘Act has correctly interpreted it. He 
has held that where an-employer Ifas paid uf overdue wages before the filing of an 
pplication, then the application cannot be entertained nor can any compensation be 
awarde’l. The Act appears to ptovide no appeal frqm this curious decision. Another 
authority has tefused to sanction a prosecution for a partieularly gross case of failure 
to pay wages, the default going back for over six months, merely because the employer 
has filed an insolventy petition. does not appear to be any appeal against 
this either, while if the appellate authofity in another proyince is correct in his deci- 
sion, no appeal lies by ap employee whose claim has been dismissed, although an 
employer can appeal against an order to pay. It is unfortunate the Provincial Govern- 
ments, who are responsible for the day to day administration of this All-India Act, 
have no power to remedy its defects.” 

e.g. TS s- Om OS GovINDLAL D. SHAH. 


ATTACHMENT OF IMMOVEABLE PROPERTY. 





How an atache of EEE property iodi be effected is a question 
which requires some consideration. Difference in practice prevails in different Courts 
in the mofugil 

The provisions in the Civil Procedure Cote, 1908, about attachment of immove- 
able property are to be found in O. XXI, r. 54, which reads thus :— 

(1) Where the property is immoveable, the attachment shall be made by an order 
ee ee ee ee ee 
and all persons from taking any befit from such tremafer or charge. 

(2) The order aball be proctaimed at some place on or adjacent to such ‘property 
by beat of drum or other customary mode, and a copy of the order shall be fixed on a conspi- 
cuous part of the property and then upon £ conspicuous part of the Court-house, and also, 
where t@e property is land paying *evenue to the Government, in the office of the Collector 
of the district in which the land is situate. 


It will be clparhat the first ¢tep.to be taken for effecting attachrpent is the 
making of the prohibitory order as‘contemplated by O. XXI, r. 54 (1). The sext step 
is the execution of this order. If is here that difference in practice comes in.” Some 

Courts think that the order must, be served on the judgment-debtor, while others 
pea ieee ens hae te on ee If is sub- 
mitted that the datter practice is the correct one. 

Sub-rule (1) of r. 54 provides for the making eee order and sub-r. (2) of 
T54 provides for the execufion of the order made. g It 2B (1) that the order shall 
be predaimed by beat of drum, etc, (2) that a copy Of the order shall be fixed on 
a conspicuous part of the property, (3) that it should be on a conspicuous part 
of the Court-house, and, lastly, (4) that where the pr ig land paying revenue 
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t8 Goverggnent, in the offite ‘of the Collector of the district in Which the land is situate. 
Rule 54, sdb-r. (2), doesnot make any provision for personal service of the order 
@n the judgmeht-debtor. There, is afsp no gthersprovision in the Code which requires 
personal service on the judgmgnt-debtor. 

° The question of attachment incid{ptally ‘came ‘befoye their Lordships of the 
Privy Coungil in Muthiah’ Chetti v. P@lonicppa Cheți where some immoveable 
property was attached ånd then am appjisgtion for raising the attachn%tnt was made 
by a person Holding a mortgage ayer the property ynder O. XXI, r. 58. That appli- 
catiow was dismissed and the property was gold by auctign. Then a suit, as contem- 
plated by O. XXI, s 6%, was filed. While thateuit waf proceeding, it came to light that 
proper attachment had aot, in fact, been made. ° The plaintiff therenpon,*allowed 
to withdraw the suit with permisajon to bring a frfeh suit on fis mortgage 
bent. The plaintiff-mertgagee next brofight a suit for tig sale of the mortgaged 
property impleading the auction pyrehaser apd alleging that the auction sale was 
subject to his mortgage. The deene inier ie we F ob win ven b by 
limitation under art. 11, Schedule B of the Indian Lifnitation Act, 1908. e This case 
‘went up to the Privy’Couneil. It iseobvicus that if the attachment was legally 
effected, the suit filed ‘more than one year after the dismissal of the claim petition 
was time-barred. Their Lordships had, thesefore, to conajder fhe provisions about 
attachment. They dealt with the provigions of the«Civil ure Code about 
attachment of various lsmds of property and when dealing with O. XXI, r. 54, observed 
at p. 355 that “the attachment itself is something separate from the mere order, and 
is something which is to be done and effected before attachment can be declared to 
have been accomplished.” Again at p. 356 it is observed “the order is one thing, 
the attachment is another ang further— “No property can be declared to be attached 
unless first the order for“attachmént has been issued ‘and, secondly, in execution of 
that order the other things prescribed by the rule in the Code have been done.” The 
Patna High Court has in Lala Hird Lal, v. Munshi Jogatpati Sckai* followed the 
bove Privy Council ruling.e Thus it will“be seen that the making of an order of 
attachment and its execution are two distinct things. 


It is argued that form No. 24 in Appendix E of the Civil, Procedure Code 
lends suppart to the view that the, prohibitory order must be served on the judgment- 
debtor. Reliance is placed on the wording : e 

“Tt is ordered that you, the anid ................ , be, and you are hereby prohibited 
and restrained, until further order of this Court, from transferring or charging the property 
specified in the schedule hereta annexed, by sale, gift or otherwise and that all persons ba 
and*that they are hereby prohibited from receiving the same by purchase, gift or otherwise.” 
in that form. It is said that the above quoted words being addressed to the judgment- 
debtor, the order must be served on him. In the -first place, it is submitted that 
any wording in the form of execution cannot layedown a rule of p uae. Second- 
Ty, it is submitted that under O. XXI? *. 54(1), the order of the is to be “an 
order prohibiting the judgment<lebtor fgom, transferring, gtc.”, and as it is the order 
of the Court which is to be proclaimel bf beat of drum and to be fired at certain 
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` -plices, the wording in the form of execution must follow the wording of the order. 


How the orger should be served is given in Q, XXII, r. 54(2). Form Ne. 24 does 
not*and cannot show how the order of the Court should be served. ý 
ee ee E 
served on thé judgment 
Let us look ag the pabject under discussién from the point of view of 
convenience. Recently, te Bombay High Court has issued orders that evensexecution 


1 (1928) I. L. Mad. 249, 2 (1928) L L. R. 8 Pat. 1. - 
s. c. 30 L. R 1353, Pc. ee *. 
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proceedings should not Be allowed’ to get a year oldcas faf as possible. Judgment- 
debtors are interested in seeing that the ‘darkhast is delayed. “If the ¢prohihitory 
order is t be served personally on the jydgment-dehtor, he mays avoid service an? 
delay execution. a ac ara area a aka ; 
holder. f . 

ce Gp neati oeni se ema eae a 
may not knoW that his property is attachpd, To that, the bbvious answer is that, 
if the judgment-debtor is actually, in possession of the psoperty attach&d, he is evfre 
to know about the attachment, and if, en the other hand, the property is im the 
possession of some one on his behalf, tle person in’ possecssioneis expected to inform 
him abéut’ the proceedings which art going on. Again, aenotice under O. XXI, 
r. 66, has to be aubs8quenfly servèd on the judgment-debter himself before the property 
can be sold. The judgmpnt-debter, therefof, will, jn no way, be prejudiced by*the 
non-service of prohibityry order on him personally. 

q To sum up, the law does not require that a prohibitory order should be served 
oaths iGdmmentacbtor personally, necessity of péreonal eervice is likely to cause loss 
to the decree-holder and delay execution proceedings, And want of personal service 
is not likely to cause any prejudice to the judgment-debtor. 

It ig hoped that the High Court ill issue a circular order so that the practice 
in all the mofussil Cousts is nfade uniforms 


G, G. GADRE. 


BOMBAY HIGH CPURT eh sani CIRCULARS S. 93. 


AN aiea eea was gorided and sentenced, im one ‘ris, to suffer rigor- 
ous imprisonment for seven months, under e. 386 of the Indian Penal Code and for 
three months rigorous imprisonment undere. 324 of the same Code. The second period 
of imprisonment was to commence on the expiration of the first. An appeal was pre- 
ferred by the accused to the Sessions Court where he was not released on bail. The 
appellate squashed the former sentence of seven months, but confirmed the 
latter of three The appeal was decided dfter about three months from the 
date of the séntence of the lower Court. 

The accused was informed of the decision of the appeal. He expected hia 
immediate release as he had already been three months in jail, He was, how- 
&ver, informed that he had to remi€in in jail for another three months, owing 
to e. 93 of the Criminal Circular ‘Orders issued by the Bombay High Court. The 
instance quoted above is not from imagination but is a real one 

Section 93 ia as under :— ° 

“ The High Gourt decided on 30tH Septembes 4890, that in cases where a person has been 
sentenced to two periods of imprisonment of which the second is to commence on the expi- 
ration of the first, as comteriplated in section, 39%, of the ‘Code of Criminal Procedyre, 1882, 
and section 317 of the Code of 1872, the first period of imprisonment must be held to e&gire . 
either on the date when it is completed by lapse of time or in cases where before such come 
pletion of the period, the sentence is revegwed og modified by a Couri of appeal or revision , 
on thé date of the order reversing or modifying the serftence. If the order of reveradl or 
modification is passed, after the completion of the first sentence, it cannot take retrospective 


effect in cases where the second sentence ia to commence on on of*the first, so as 
to engble a Superintendent of a Paison to treat the second Cg as ona commencing on 
the date gn which it was passed or on the date of ie ‘of the first sentence ag 
modified. In euch cases, the second sentence must be regarded having commenced on 
the date on which the first sentence would have expired by lapee o: if it had not been 
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the aggregate terms of jmpridnment by hie subsequent acquittal ofthe offence for which he 
has ungepgonesthe sentence upon him or. by a subeequent modification of that sentence.” 
GOR. J. D., Yo.!1829, dated 5, 3697), ze ° : 

e . e e 


` i In another ‘case an accu was sentenced to two terms of imprisonment, one for 
thirteen: monthe dnd the other for one ffonth finder two different sections of the 
Indian Penal, Code and in’ two differeyt trials and the second sentence was to 
cemmence on the expirhtion of the figs, The accused preferred appeals which 
wert dismissed’ He filed revision applications against his sentences, he was released 
on bait after undergoing a sentence of nearly fout months; his sentence of thirteen 
months was reverted bet tha of cone month eras corffirmed. 

In such a case the accused would have tô go back to the jail for onesmonth 
more according to the strict interpyptation of a 9B, ‘although he“had suffered four 
months imprisonment è | s be ` ., 

Two kinds of cases can arise jn the case of the accused persons sentenced to 
consecutive terms of imprisonments. First, that of the atuse person sentencéd to 
consecutive terms of imprisonment im one trial. Second, that of the accused peon 
sentenced to consecutive’termaeof impriagnment in separate trials. The instance first 
quoted above belongs to’ the first category and the second ane to the other. Accord- 
ing to the Criminal Procedure Code the first gase comes under 8.%35, and the second 
comes under s. 397. ‘ es 

The relevant portion. of s. 85 ia as under : 

“ When a person ia convicted at one'trial of two or mora offences, the Court may, subject 
to the provisions of section 71 of the Indian Penat Code, sentence him, for such offences, 
to the several punishments prescribed therefor which such Court is competent to inflict ; 
such punishments when consisting of imprisonment or transportation to commence the one 
after the expiration of the Other in auch order as*the Court may direct, unless the Court 
directs that such punishments shall run concurrently.” 3 7 

The relevant portion of a. 397 3 as follows :— ; 

“When a person already undergoing a Bentence of imprisonmgnt, penal servitude or 
transportation, is sentenced to imprisonment, penal servitude or transportation, such imprison- 
ment, penal servitude or transportation shall commence at the expiration of the imprison- 
ment, penal servitude or transportation to which he has been peeviouslye sentenced, unless 
the Court directs that the subseque&tt sentence shall run concurrently with such previous 
sentence : e 

Provided that, if he is undergoing a sentence of imprisonment, and the sentence on suctr 
subsequent conviction is one of tramsportation, the Court may, in its discretion, direct that 
the latten sentence shall commepca immediately, gr at the expiration of the imprisonment 
to which he has been previously sentenced.” ` 

In s. 93 of the Circular Orders there is no reference to s. 35 of the Criminal 
Procedure Code and according to the odtrect interpretation, a. 93 does not apply to 
tha cases of am accused person sentence} under 2°35 of the Code. „Thereeis reference 
only to a. 397, but the jail authorities rely upon 9.93 as there is no other provision 
to meat the case of an agcused person ipg ynder a 35.0° . 

Ka Fr e Soins Gor E Son aa Go ee 
theaning of the clause “already undergoing sentence of imprisonment”. A is sen- 
tenged on the same day to two eepargte fewns of imprisonment on twe separate 
convictions, in two separate trials. The question then arises, when does the firef term 
of imprisonment begin? “Can A be said, at the moment the second sentence is passed, 
to be undergoing a sentenca of imprisonment in reapect of the first sentence? It was 
held by the AllahabageHigh Gourbin Makkan v. Emperor! that be cannot, the season 
being that a person canngt be said to undergo a sentence of imprisonment until be 
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is actually put in jail. “But the Bombay High Court ig of the opinion that sevetal 


sentences are passed on the same day, they may be considered to haves been passed 
at one trial within the meaning of g. 35 and that therefore, the Cout can order tite 
sentences to run concurrently : Emperor ¥. Mthomed, {saf Habib: Aht ‘High Courts 


of Madras, Rangoon and the Judisial *Court of agpur have belg ` 
on the other hand that à person sen to imprisonment must be deemed to be 
undergoing the imprisonment within the ing of s. 397 from the* momenj the 
sentence is passed and that therefore s.°387 apply : Muihuswami Goundag > 


King-Emperor v. Nga Po Thang ;3 Mahadeo v. King-Emperor and N. N. Buyjorjes 
v. Emperor.* The same reasoging is applied fo agcused persons sentenced to conse- 
cutive terms of imprisonment in ong tfial. K ` 3 

Section 93 gf Circular Qrders is based on old decisions of the Bombay High 
Court : Khandesh Sessions Judges Lettey No.* 420,° Quegn-Empress v. Khaydu." 
According to the Madre’ High Court the sentenc® already undergone in respect of 
the qpnviction which was,æt aside should be reckoned as imprisonment in the second 
cotmpiction : Higk Court Proceedings, February 15, 1879, No. 201.8 So also the Calcutta 
High Court lays down : d . 

“Where a psisoner has been committed to fil under two separate warrants, the sentence 
in the one to take effgct from the expiry of the sentence in the other, the date of such second 
sentence shall, in the event of the first s@htence being remitted in appeal, be presumed to 
take effect from the on Which he was gommitted to jail under the first or original 
sentence.” (Cal, G. R & cC. O., p. 40). s 

But the Judicial Commissioner's Court of Sind has held that the second gen- 
tefice will commence only on the date of the acquittal in appeal in respect of the first 
conviction but the High Court has power under s. 439, Criminal Procedure Code, 
to reduce, on equitable consideration, the second gpntence by the period of imprison- 
ment already undergone by the accused : Emperor v. Koural Shak? An order direct- 
ing that a sentente shall take effeat on the expiratlon of another sentence is not a 
part of the judgment and may therefore be madè after the judgment has been signed; 
Emperor v. Nga Po Min.° Where a Sesfions Judge, in Ignorance of the fact that the 
accused is already undergoing imprisonment, sentences him to transportation for 
life, it is subsequently open to him to order even after the judgment has been signed, 
that the sentengé of transportation shall take effect immediately : Queen Empress V. 
Hori: Queen;Empress v. Bhika Thue it appeare that there is a remedy open to 
an accused person sentenced to two or more consecutive terms of imprisonments and 
who is successful in getting one or two of them reversed either in appeal or in revision, 
fither to apply to the appellate Court, or to approach the High Court under a 439, 
Criminal Procedure Code. . ‘i 

B. M. BHALKIKAR. 
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. WHAT Is “ CHARITY ” IN BAW? .e 
To the July number of the Lad Quarterly Review, Mr. Joh Brunyate coħtri- 
butes a learned and very valuable article on the legal definition of charity. ' He takes 
the four heads specified by Lord Macnaghten in Pemsel’s case (1891, AC. 531) and 
demofistrates, by reference to the very numerous cafes reported on the question of 


“charitable gift or pot ”—and the cases reported are, of course, but a mall fraction 


4 ao, po 200. 7 a reo C. 523. 
eir 451, i . 
3: A. I. R. Ran. 307. 9 GE A i R‘Sind 159. ° . 
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5 A Ran. 456 11 (1888) Unrep. “x. C. 391. 
„6 (1879) Unrep. Cr. C. 139, 140. ; : 
. / @e = 


2 NN . 


» ° i . 


i j * ; îi. *, è se ‘fp r] 
No.2L e, e , JOURNAL. 7 . ll 
oof the casea decided—haw i ible it often is-for persongl representatives to decide 
~whethe? q particujar gift is gr not without taking the opinion of the Court, 


A oe ade ey es ee Ge 
the Judg% themselves cotnpell to draw. Lord Macnaghten’s four heads are, of 
course, the of poverty the advagcement, of education, the advancement of reli- 
gion, ànd “ purposes beneficial to the community mot falling under any of the 
preceding sheads ” : of these, the thirdéand the last give the most trouble. As to the 
e Hird, Mr. Brunyate says, and everyoue*with experiénce of the matter will agree, that, 
viewed aa a whole, the cies tutn orf too fine a distipction of language, so that a lay- 
man disposed to give money to putposes*approximately religious engages in a lottery 
in which the sucdesé’ or faifir® Of his objec? ig mainly a matter of luck. With: regard 
to what may be cald Lord Ma tens “swepping-up clags,” the cafes are, of 
course, legion, and Mr. Brunyatéeis justified in his qpocluaion that the law as to 
afte for the beet ofthe cocemmidtity 2s “a collection of digjointed decisions, for which 
no complete definition or connecténk principle has ever þeeg enunciated.” [ncident- 
ally, in referring tq:the cases on gifts for animal charities, one of which, Re hoveaux 
(1895, 2 Ch. 501), holds that an anti-vivisection society is charitable, he refers to the 
suggestion of Lord Justice’ Russell (as he then’ was) in Re~Gsove-Grady (1929, 1 
Ch. 557), that evidence of the benefits of vivisection -is a chgritable purpose. It is 
interesting to note that that has just been ‘tone by .Lord e¢Macnaghten’s son, Mr. Jus- 
tice Macnaghten, on an appeal under the Income Tat Acts jhe held that on the facts 
before the Commissioners the National Anti-Vivisection Society dad failed to esta- 
blish that they were a charity beneficial to the cofomunity: The Times, July 2& 
Mr. Brunyate proposes a set of rules for the purpose of ascertaining what purposes 
not falling within Lord Macnaghten’s first three heads are beneficial to the commu- 
nity, and suggests thatesuct rules could be given effect by a decision of the House of 
Lords. If that could be done the result would, be very beneficial.—L. J. 
e s 
b— --— s 
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: GROTIUS. 
WHAT is the date at which we ought to hold centenary celebrations of great 
men; os, stil better, tercentenary or quincentenary, or More as gheir greatness de- 
mands? The question arises in comnection. with Grotius, who wad*bem im 1583, was 
E foe Ge oat he took: au. ie Attias, cabia ay 1619, published! Ets 
great work, De Jure Belli ac Pacis in 1625, and died in 1645. These are the milestones 
of his life, but'in 1883, the tercentenary of birth, people were not thinking mych 
ðf international law, and ‘this dage passed unnoticed. His theological 
troubles have long ceased to be of interest and the date of his imprisonment passed 
in 1919 without notice. It, is a strange reminder of the changed controversies of the 
present day that his primary preoccupation should no longer tgus The dis- 
pute with Calvin was still a live iste forty yeaw later, aifd could find appro- 
prigte matter for the employment of, hig rebel angels jp arguing on “fate, free will, 
forekhowledge absolute.” It has all pase&d. “Barneveld, the great Dutchman, of whom 
" Grotius was a follower, was executed, but Grétiug himself received only a life sentence 
‘of imprigonment. He escaped by the help of his wife and left Holland, newer to return. 


` The next! few years Hè spent ðn Paria’ where he obtained employment as Swetlich Am- ë 


basador, and devoted himeelf to the production of his great ,work. The date of its 
Publication did not, 38Q years later, pase unnoticed, and there must be many who 
remember \the di by the Grotius Society at Gray's Inn on June 8, 1925, to 
* celebrate that Biknesburgh, who presided, spoke of the war of 1914-18 
as the greatest wapin fistory. A shattered world, he said, was struggling back to the 
light. Tera, ye Be een ee Will a stil 
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said E Te E E E E E aeae ae 18h? 

likely, for there is not much light at present. . Thee eth te oc Fed 

the date of the death of Grotius. It‘makes the présent year 

ay and Si Cel Hn va etc TA Til ot Rg 29, Wh goiter p 
recognition of the work of Grotita wouid be tg encouragé the study eo 
law in the Universities. A a E ee 
sider what is the international [Ay which has furvivpd the second great wår, and jfa, t 
none has survived, what is the new intematiðùdi Jaw which js to,be born.e-L. J. 
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Kulkarni's Digest of Indian? Case-Low, 1931-44. By V. gM. KULKARNI, B.A, ‘ 
LLB., Advocate, Éditor, {indian Cases and Crimin®l Law Journal of India. 
e LAHORE: Kulkarpi’s Publicatitns Ltd., $945. Crown 4to. Price Rs. 78. 


Tus ig a digest of decided cases by the final Courts in India during the period R 
of last fourteen years. „Itis a well-arranged digest of the ourrent*cases embodying the 
law of the land. Re&éences to recent cases are of great importånce to lawyers, and 
for that they can find 1b more suitable publication than the present one. The arrange- 
ment of headings, the grouping af cases, and the net-work of cross-references are all 
that can be desired. Th Digest will cover six volumes, of which four have already 
appeared. We trust the remaining two volumes will come out in time. 


The Tronsfer of Property Ad. By V. V, CHITALEY, BA., LLB., Senior Advo- 
cate, Federal Court, afid K®N* ANNAgI RAO, BA. BL. Advocate: Madras 
High Court. NAGPUR : All India Reporter Ltd. 1945. Second Edition. 
Three Volumes, Roy. 8 vo. Pages gii ald 2335. Price Ra. 36. 


THE fact that in les than a year a ne® edition of thig publication has appeared 
ig a proof of its popularity. The learned authors have taken the opportunity of intro- 
ducing several new. features. Some portions of the notes have been re-cast in 
the light of recentscases, and some notes have been Rewly added. Besides checking 
references in the, footnotes, leading decisions have been indicated by special marks. 
The appendices have gained in fullness, model forms of transfera and a glossary of 
legal terms have been added. The provisions of O. XXXIV of the Civil Procedure 
Code with full notes are put in an a ix. Rules framed by the High Courts of 
Calcutta, Madras and Bombay are given. “Taken all in all fhis edition is a comprehen? 
sive cyclopcedia on the law relating to transfers in India. 


er ene > 
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Hindu Lao if Britith India. By S. V. GOpre, BA,1L3B., Advocate (O.S.), 
Bombay High Bombay ; N, M. Tripathi, Ltd., Princess S 
Kalkadevi Road. 1 Roy. 8vo®Pages xxxii and 1148. Price Rs. 


J ednata wk Hindus ie E in AIG ab andaha E es E 
full-fledged Act of the Legislature it will changp the entire face of the law,” thou 
o the aim of the framers is to keep as far as possible to the ancient Sanskrit texts an 
the decisions of the Privy Council. Meanwhile, it is useful to have a clear atgtement of 
Hindu law as it exists at the present day. The contents ofthe book are grouped 
under (1@ general introduction, which treats of the grigiry ang ture, sources and 
schools of the Hindu law ; (2) law of property, Toe ividèd into (a) Mita- ° 
kshara school, (8) ‘Dayabhaga school, (e) succession og Meese of males, (d) 
impartible property, (e) woman’s property, (f) yon der TENUS and Daya- { 
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Š bhaganlyg) bitte, bis 30 raion and chains Sxiowmenta ; and (3) law 
A Be which eals with (œ) marriage, (b) adoption, and (c) guardian- 
w mfatters, e.g. maintenance, refidence, mat- 

and gel expec each is devoted to damdupat and the applicabi- 

° pee w to non- agin. tfeata of the, law in all its varied aspects. 


In ite comprehensive sweep, it traces the law from ity textual sources, describes its fil- 
.tmtion through commentaries, and fiye, its principles in the light of modern legisla- 
“tion and cfie-law. As angentirely new book it presents the principles in all their fresh- 
ness and peeps through the corridors of, history from the standpoint of the ‘ living 
present’. The method of tgmtiment is tọ enundtate the principles in the form of 
articles, and to inves theyn with a mass of Getails in the shape of commentaries, it 
. is evident that no pains have heen spared to mutke the book comprehensive and a 
veritable mine of deaided caseg ° . À, 


Medical Jurisprudence daa Tey. By RAT*BAHADUR JAISING Èp Moor, 
LRCP.&9. Bompay* N. M. Tripathi Ltd., Princess Street. 1945. 
Eighth editi ‘Roy. 8vo.» Pages 766. Price Rs" 20, 

THAT eight editions have been called for within twenty-five years is a testi- 
mony that this treatise has served its purfose uncommonly well. It is an ideal text- 
book for students of medicine, and a reliable referefice book practitioners. Even 
in Courts of law this book is sure to repay references made ite It is a thoroughly 
modernised text-book adapted to Indian conditions.” The section dealing with tomb- 
cology has received many additions dealing with poisons that are in use in India. 
We have watched the growth of successive editions, and the improvements made in 
the contents, and we are ‘happy to sfy that the beok is an admirable text-book on 
medical jurisprudence. A . : 

ire . 
‘ Town Improvement Trusts in Intia. By Rat SAHIB PRAKASH, M.A., P.C.S. 
DELHI : Fedefal Law Book Depot, Kashmere Gate. 1945. Demi 8vo. 
Pages xxi and 673. Price Rs. 17-80. 


‘Tae improvement of liging conditions in some of the citi in India has been 
the subject of special legislation. Attention was firet drawn to ¢hg subject by the 
outbreak of plague in Bombay, and the City of Bombay Improvement Act of 1898 
was the first fruit. Similar enactments were then made for the cities of Calcutta, 
Lahore, Nagpur and Delhi : but the ion has not gone further. What has Qeen 
attempted and done so farin the above cits quires to be done for other cities and 
towns in India. A comprehensive legislation by the Central Legislature is a much 
felt want. No town or village can glaim to be free from sluma, and the health of 
inhabitantes is much affected for want of proger sanitation. Varigue sehemes of vil- 
lage improvement are afloat ; but tèr a co-ordipated plañ a cofuprehensive all-India 
enactment is necessary. Tilb that is done, this book wijl indicate the lines on which 

-spirited bodies and individuals cn Work to improve the lot of inhabitants of 
"villages, towns and cities in India. . 

: san E s 
Indian Contrdct Act ‘and Specific Relief Acts. By S Frenericx POLLOCK, 
e Bart, K.C5 DCL. and Sik DINSHAH MULLA, KT.y M.A. LL.B. Seventh 
° Edition byN@mr Maurice GWYER, KCB, ECS, D.C.L.y Firet Chief 
at ae CALCUTTA : The Eadtern Law House, Ld. 1944 Seventh 
: i Roy. 8vo. Pages lxxii and 845. Price Ra. 16 nett 


Since the of the last edition of thie book both its distingnished 
csion ve ta Mast br andgthis edition loses the, benefit of ewvi- 
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sion ee them. The present edition ini luckily secured the, editorship of Sil oe 
E lay Gane? aie ec cia es A atg 
elise of “ Anson's Law of Contract”. $i fiæt edition tkis 
privilege of having as its joint. author the illugdious jurisf,of pee a 
Pollock, whose opinions oneundetided points of law and criticisms df some of the ° 
decided cases have shaped and shaped some gf the aspects‘of the law. The aufhori- 
tativeness of thé*foregoing edition? has been garefully preservedby the present learned” e 
editor. It ia needless to say that the old matter has been-recast $n the light of recen? 
decisions, and the new matter chas been welded imo the old. comments with a.defree 
of precision extremely uncommon.” This book remaifis as a nee expositior 
of the law*of contracig in British India.” . 
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The Courttfees Act, 1870, and the Suits Pauen ii 1887. By V. V. 
CHITALEY, B.A., CL.B., Senior Advocate, Federal Court, and S. APPU RAO, 
Bé, BL, Advocate, Madras High Court NAGPUR: All India Reporter 
Ltd. 1944, Boy. 8vo. Pages xvi and 880. Prict Ra. 15. 


aris to a wecane addition 40 the series of Bud. R Connan hich hae 
become deservedly popular.e The co-ordiffate Acts relating to Court-fees and Suits 
Valuation are dealt wi this book. The two Acts being fiscal, the growth of case- 
law round their previdtons has been prolific, The Provincial Governments and the 
kigh Courts have issued rules of guidance and notifications which are numerous. The 
revision of the scale of fees in different Provinces has made confusion worse confound- 
ed. To steer clear of all these difficulties, the present volume ia decidedly useful. The 
method of annotations, the discuiminajive citation of decitleds cases, and the discus- 
sion of thorny points are among its saljent features. 
‘ — $ 


Labour and Factory Legislation in Índio. By H. M. Trivent, Bsc, of the 
Middle Temple, Barrister-at-Law. Bompay: N. M. Tfipathi Ltd., Prin- 
cess Stregt, Kalkadevi Road. 1945. Demi 8vo. Pages xliv and 1303. Price 
Ra. 15% e « 


THIs bodk has the merit of collecting between its covers all the legislative 
provisions relating to Labour and Factories together with the rulea framed under the 
different Acts, and the notifications issued thereunder. Problems relating to Labour 
are’ going to play an important part in te post-war world Measures improving the 
condition of labour classes are already on the legislative anvil and one country seems 
to be vieing with another in improving the lot of those who by their manual labour 
form the backbone of society. To all those wh% are interested in the present as well 
as the future OT ti Jabour problem thif book is sare to be of great help. It is a con- 
venient book of reference. . 
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Tke Law of Property (English and Indian). By G. C. VENKATA SUBBARAO, 
. BSC, ML, Advocate, Madras dligh Court. Maprag: The Matras Law 
* Journal Office, Mylapore. 1944. Roy. 8vo. Pages Iii and 592. Price Rs. 12. 


AS an old Indian adage has it, property constitutes third of the worldly 
estate, and disputes and litigation rgvolve’ round it in the same, if in an increased, 
proportion. Yet, property, as we understand it at the pfesepé tint, a conceptien born e 
in England ; a a T The 
genesis of the concept of property in England j eudal 
aytir starts with the nucleus of property, traces n ohio 
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cik of thtchedibyal times ligit with the growth of property-ideas ini India, and 

‘presenta interesting réading op a diffi- 
many an apparent oddities. Indeed he goes 
furt] of Igw abopld proceed in future. The 
reader is first. i uced to the interests if property and is taken to the modes of 
holding it. Easements and ‘tranafers of groperty come enext. Mortgage, lease, ex- 
+ change and gift pave the way for wilt. Tine tee hol Ald a 2 exanined 
“witit ability. Pie took prokla prctteble reading, « 
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Mercantile Law. by James MENEZES, BSC, LJ-M., PEE (0. S.), Bom 
bay High Court. BOMBA®: Vow & Co., Pablishess, Ltd., 3 Round Build- 
ing, Kalkadevi Read. 1945. Crown Ato. Pages 188.rice Ra. 10. 


Tuis book is prepared for the tise of students in their'stufly of mercantile law. 
main provisions of the mercantile law in Ihdig ate in statute; but gver “and 
Teee dint: there in a body Of lew whieh. ato be Toad Ii merchant. This 
| book deals with the statutory provisions in sufficient detail ; also deals with 
common law principles to meet the needs of gtudents. It is a mmendable hand- 
book for students. ° Pe 
; ` (- 


Professional Conduct and Advocacy. By K. V. KriSHNASWAMI ATYAR, Advo- 
cate, Madras High Court. Bompay: Oxford University Presse. 1945. 
Demi 8vo. Pages x and 242. Pgice Rs. 7-8-0, « - 

RULES governing the professional’ etiquette of a lawyer are somewhat strict 
and deserve to be kept before the mind’ eye of a begitther. The technique of practice 
js flifficult to comprehend ; and there. nigyerous pitfalls which à neophyte should 
“avoid. The present book is a Yaluable contribution on the subject? Its contents were 
delivered as lectures to apprentices-at-law in Madras. It is full of valuable sugges- 
ations, and no fresh lawyer should neglect to read it. “ we 
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The Yearly Digest of Indian and Select English Cases, 1944. By R. NARAYANA- 
SWAMI IYER, B.A., BL. Mapras: The Madras Law Journal Office, Myla- 

~ por. 1945. Roy. 8 vo. Pages xxi§ cola. 736. Price Ra 7. 

THE profession has Jong’ been accustomed to look to this publication as a well 
arranged digest of cases from year to yeag. Its salient points are familiar to those 
who have been using it. It helbs the lawyer to kgep himself abreast gf cpselaw in 
its forward march from month to month*ind year to year. ° 
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. Village Panchayat Manual. By CaUNAL D. BARFIVALA, M.A, LLB., Director, 
mi Local Self-Government Institutg. Bowmay : Local Self-Governmefft Ipsti- 
° + tute, 11 Elphit&tone Circle, Fort. 1945. Roy. 8vo. Pages xviii and 

Price Ra. 5. e e 

THE Bombay- Village Panchayat Act of 3983 a amended in 1999 furti@heg as 
it were the , fofe adwpinistration of villages in the Bombay Pregidency, 
through panchayats, ee ee ee ee ee 
years hae Dreparea tg tenga E self-government bodies for a number of 
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method 

approach is arfalytical, and it ænaBies fhe ieee A 

e seek guidance to the provisions of faw as. dn the Act, she rillgg and a 
ni apd arranged igfa way to facffitatd,* 


Province. ‘The hook is unquestionably a,mine of infermation not easily available. 


l tet, é braa. 
Rights of Women under Hindu Low.” By Y. R Gien BA, LLB., Princi- 
` pal, Poona Laf Cellege.. Y | N, M, Tripathi, Ltd., Princess Street. 
-e + 19B. Demi 8vo. Pages vi and 165. Fie Re 28, 
TANS book? its origin to the a idee cea ec 
morate the memory of*the late Sir Lallffphai a Jwdge of the Bombay» High 


es, Coyrt. The eictig of te ew oe i e ot S | es 
Ggypure, an eminent dholar of Hindu law. It is a paradox of Hindu society that 
women who were at one tinie the,equal of mer? became in medieval times mere chat- ` 
tela. Their staggipg’ and position among Windus is bere tfaced through the institu: i 
tions of marriage, joint family, and succession. Their rights*are examined in the light , 
of stridhan and womans estate generally. The fall of woman as resulting in concu- 
binage, dasis, girls is also This is by no means a heavily-loaded - 

1na law book, but a a eae who runs may ead. 


Daya-vib haga. By I. S. PAWATE, MA., LLB, of the Bombay Provincial Judi- í 
cial Serye. QHARWAR : Toutadarya. Preas. 1945. Crown 8vo. Pages viii | 
and 190. Price R3. 2-840. * s 


aq 
Tus is & very thoughtful decay on dayo-vibhaga, or the individualization of 
communal property and commmnalizatiqn offindividual property in the Mitakshara 
law. We are apt te look at the questicoff from the view-angle of Sir H. S. Maine that « 
Property was communal at first and became individual in the procesa of time. The 


s 


learned author us that in India it has become “ tboroughly individualized with- 
out ceaping tę De comfmmnal” and that “ vests in the heir without his need» — 
ing to wish,for and await the death of the r.” In fact, the indivitiualization of | 


property was accomplished before Manu wrote or Yajnavalkya was born. The com 
ception of property under the Mitakahara system of law, which was born im the 
e a hee teeta cma ae 
e , Pa 
International Loew. By NORMAN BENTWICH.* LONDON : Royal Institute of 
International Affairs. BOMBAY ẹ Oxford University Pres, Ballard Estate. 
. ~eti, Crown 8vo. Pages 50. Price 18. net i 


Ao a apaan, inato iae: aie waali apen Ba Denia ni na 
of the law. This pamphitt presents its mireprincipRs in a readable form and,indicates 
its future development. Tt is a pyblication meant to worm public opinion and sti~ . 
mulate thought in a common man. Pa ` 2 
e .? -7 
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Draft Hindu-Code—a study. By K. B. GAJENDRAGADKAR, BA, LLB, Plender, d 

tw Satara City. 1945. Demj 8vo. Pages 19. Prigp Re. 0-40. * 
° -Tuns is a brief and réadable summary fons of the draft Hindu 
a oe 
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